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5 BS), 
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SUBJECT INDEX - A bes 


Agra University Hand-Book (1965-66) 

` Seg under Education. Ce 

All India Services (Discipline and Appeal) Rues 

(1955) : 

——R. 7 (8) — Suspension ` of member of 
L A. S. — Instructions contained in letters and 
circulars of Central Government, not stricily 
followed — Validity. - sc 1069 A 


R. 7 (8) — Suspension of member of 
L A. S. — Validity —- Compulsory retirement 





ef member from service — Effect. O. J. C. 
No. 82 of 1968, D/- 25-4-1972 (Orissa), Re- 
versed SC 1069 B 


Arbitration Act (10 of 1940) 


——S, — Reference to claims and counter- 
claims T caus of the award by Arbitrator 
— AW without stating which of he 
claims and counter-claims hee yee alored 
granti — is vitiate 

ting a lump sum i Awar Bi 
Assam Land, (Requisition and Acquisition) Act 

(25 of 1948) 


mS. 7 (LA) and (1) — Acquisition of land 
for public purpose — ether compensation 
prescribed under Section 7 (1A), or one stipuat- 
ed under Section 7 (1) is attracted — Test to 
determine SC 308 


Bihar and Orissa Excise Act (2 of 1915) 
S. 8 — See Ibid, S, 35 Pat 187 A 
——S§s, $5 and 8 — Order of Excise Commis- 
sioner under Section 85 — Order is final — 
Order not amenable to appellate or revisio 
jurisdiction under S. 8 Pat 137 A 


Bikar Feodgrains Dealers’ Licensing Order (1£67) 
——Cl. 2 (d) — See Essential Commodities Act 
(1955), S. 8 (2) (9. Pat 188 
Bikar High Schools (Constitution, Powers and 
beta of Managing Committee) Roles 
(1864) eh 
See under Education. 
Bihar Rice and Paddy Procurement Order (1874) 


Ol, 2 (b) — See Essential Commodities Act 
(1955), S. 3 (2) ® 


Pat 133 
Cl. 14 (2) — See Essential Commod-ties 
Act (1955), S. 3 (2) ® Pat 133 


Bikar Taxation on Passengers and Goods (Carri- 
” by oe Service Motor Vehicles) Act (17 
1881 


iS. 2 (d) and (a} — See also Ibid, S. 3 
SC 1074 A 
mS, 2 (d) — Owner — Expression “pe-son 
for the time being in charge of such vebi- 
” — Meaning SC 1074 B 


Ce 


"S3. 3, 2 (d) and (a) — Owner — Meaning 
, SC 1071 A 
Bombay High Court Appellate Side Rules (1360) 


See under High Court Rules and Orders. 


. laias” do 


.Bombay Tenancy and Agi 
(67 of 1948) : 


See under Tenancy Laws. 


Calicut University Act (24 of 1968) 
See under Education. . 


Calicut University Act (5 of 1975) 
See under Education. - 


Civil Procedure Code (5 of 1908) 

S. 9 — “Impliedly barred” — 
Khadi and Village Industries Commission 
(1956), S. 19-B j 
—S$ 


See also 
Act 
Kant 85 
9 — Regulamento das Mazanias Deva- 
Estado do India (Legislative Diploma 





No. 645, ‘D/- 30-83-83), Arts. 2, 27 — Maha- 
jan — Suit for declaration of right and status 
as Mahajan — Maintainability Goa 20 
——S. 11 — First suit by landlord for eviction 


of tenant failing for’ want of valid notice to 
quit — Second ‘suit after serving valid notice 
to quit — Maintainability All 216 


——S. 21 — Objection to pecuniary jurisdiction 
of Court at. late stage before High Court under 
Arts, 226 and 227 of Constitution — Not allow- 
ed : 5 Pat 149 C 
-———S.:47 — Objection that plots being sirdari 
plots could not be sold — Similar objection 
overruled in the trial court and no appeal was 
fled — Objection cannot be re-agitated in exe- 
cution proceedings All 229 
——-S. 47 — Compromise decree — Questions 
relating to obtaining compromise by .fraud and 
musrepresentation — Are outside purview of Sec- 
tion 47 proceedings Delhi 137 
——-S§. 100 — Concurrent findings of fact by 
Courts below — Cannot be challenged in second 
appeal : All 218 A 
——S., 100 — New plea — Point that the exe- 
cution petition was premature neither raised be- 
fore executing Court nor before the first appel- 
late Court — Point cannot be allowed to be 
raised in second ap Raj 121 B 
——Ss. 100-101 — Finding of fect — Finding 
regarding’ absence or otherwise of reasonable 
and probable cause of malice in prosecution — 
Cannot be disturbed in appeal especially when 
it is a concurrent finding A fact Raj 128 
——S. 105 (2) — Second appeal — Appeal re- 
manded to enable plaintiffs to establish dáte of 
mortgage for determining whether acknowledge- 


- ment by defendants was made within limitation 


— Leave for appeal against order of remand 
refused — In subsequent appeal plaintifs can 
estion the correctness of the finding that they 


ould prove date of mortgage Mad 142 A 
——S. 115 — See also. o 

m Ibid, O. 8, R. 17 All 220 

2) Ibid, O. 14, R. 2 All 201 A 
(8) Ibid, O. 41, R. 5 Goa 24 


——S, 115 — Decision of trial Court to admit 


C. R. A. No. 848 of 1962, D/- 10-11-1966 
(Guj), Overruled . Guj 72 C (FB) 
——S. 189 — See Stamp. Duty — Rajasthan 
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Civil P, C. (contd.) 
——S. 151 — See also Stamp Duty — Stamp 
Act (1899), S. 45 (2) Andh Pra 150 A (FB) 


——-S, 151, O. 45, R. 13 — Writ petition dis- 
missed — Leave to appeal to Supreme Court 
granted — Jurisdiction of Judicial Commis- 
sioner’s Court to grant interim relief till appeal 





is filed in Supreme Court Goa 22 
——O. 1, R. 1 — See Constitution of India, 
Art. 226 Madh Pra 66 


——0O. 1, R. 9 — Non-joinder of parties — 
Where complete and effective relief can be cb- 
tained in respect of subject-matter in dispute 
against a party, it is not necessary to join any 
other party Bom 190 B 

——O. 5, R. B — Service of summons — Suffi- 
ciency of service Kant 97 A 

—O. 5, R. 10 — Service by post — Pre- 
sumption under — Defendant examining herself 
and stating that endorsement of refusal was 
not true — It is for the plaintiff to prove by 








cogent evidence endorsement made by 
postman Kant 97 B 
O. 6, Rr. 14, 15. — Suit filed in name of 





sole proprietary firm — Plaint verified not by 
the sole proprietor but .by the manager — 
Power of attommey produced during the trial — 
Rules are substantially complied with and suit 
is maintainable Mad 151 
——oO. 6, R. 15 — See Ibid, O. 6, R. 14 
Mae 151 
—-—O. 6, R. 17 — Amendment of pleading — 
Delay in making application — Failure to exer- 
cise discretion by lower Court — Interference 
in Revision All 220 
—0O. 7, R. 11, O. 14, R. 2 — Question of 
Court-fee ought to be decided as preliminary 
point - Delhi 147 
——0O. 9, R. 18 — Setting aside ex parte de- 
cree — Power of court .to impose conditions 
; Kant 97 C 
——O. 14, R. 2 — See also Ibid, O. 7, R. 11 
. Delhi 147 
0. 14, R. 2 and S. 115 — Preliminary 
issue involving mixed question of law and fact 





— Finding of trial Court that such issue can- 
not be ecided as preliminary issue under 
O. 14, R. 2 finding cannot he interfered with 
d pam A 
——0O. 15, R. 3 — Scope and applicability 
p> All 201 B 





—O. 21, R. 58 (1), Proviso — Attaching bus 
in execution against B on 13-2-1972 — C com- 
ing to know of attachment only on 11-8-1972 
and filing objection on 26-8-1972 that he was 
owner of bus and B_ was only hirer — Sum- 
mary rejection — Validity All 204 


——O, 23, R. 8 — See also Houses and Rents 
— Rajasthan Premises (Control of Rent and 
Eviction) -Act (1950), S. 18 (1) Raj 121 A 

-——Q. 28, R. 8 — Compromise decree passed 
in administration suit — Effect of SC 977 B 


-——O. 41, R. 5 and S- 115 — Stay by Appel- 
late Court — Appellate Court refused to grant 
stay of execution of a decree — Refusal to exer- 
cise discretion does not amount to decide a 
‘Case’ — Section 115 is not attracted . 

Goa 24 





——0O. 41, Rr. 17, 19 — Court cannot dismiss. 


appeal on merit in absence of appellant — 
Dismissal can be set aside under R. 19 on suff- 


Civil P, C. (contd.) 
cient cause being shown. AIR 1937 Al 284 
and AIR 1966 All 1 (FB), Dissented from 

. Delhi 148 
——O. 41, R. 19 — Ses Ibid, O. 41, R. 17 =, 

Delhi 148 

——O. 41, R. 27 — Discretion to allow addi- 
tional evidence — Test — Improper exercise ‘of 
discretion — Effect of SC 1058 D 
——0O. 41, R. 27 — Sezond appeal — Addi- 
tional evidence — Notice of fact-subsequent to 
decision of trial Court Cal 185 D 
——0O, 45, R. 18 — See Ibid, S. 151 Goa 22 
Companies Act (7 of 1913) P 
———S. 195 — Winding up order — Court can 
summon persons capable of giving information 
concerning trade, dealings, affairs and property 
of company SC 910 


Constitution of India 
——Art..12 — See 


(1) Education — Agra University Hand-Book 
(1965-68), Statute 14-A SC 888 A 


(2) Road Transport Corporations Act (1950), 

S. 84 (1) SC 1027 
——Art, 14 — See also 

(1) Emergency Risks (Factories) Insurance 

Act (1962), S. 1 : SC 958 B 

(2) Houses and Rents — W. B. Premises 

Tenancy Act (12 of 1956), S. 13 () (Ð 


‘and ( Cal 185 E 

(8). Houses and Rents — W. B. Premises Ten- 
ancy Act (1956), Ss. 25-A tc 25-G 

Cal 174 

——Art. 14 — Classification — Candidates -for 

election for Councils of State. and House of 

People — Different deposits — Not discrimina- 

tory Guj 66 C 

——Art. 14 — Discrimination —- Forfeiture of 

deposit of candidates getting less than fixed per- 

centage votes — Not discriminatory 
Guj 66 D 


~——Art, 14 — Kolhan area in Singhbhum dis- 
trict — Wilkinson’s Rules are not ultra vires 
merely because they prescribe a procedure dif- 
ferent from that prescribed for suits filed in 
other parts of the State Pat 149 A 
——AÀrt. 15 (4) — Classification on basis of 
caste — Lower deposit for Scheduled Caste 
candidates at elections —» Not discriminatory 


Guj 66 B 
——Art. 19 — See 
{1) Emergency Risks (Factories) Insurance Act 
(1962), S. 1 SC 958 B 
(2) Houses and Rents — W. B. Premises Ten- 
ancy Act (12 of 1956), S. 18 a o end 
2. 


E 
——Art. 25 — See s 
(1) Ganga Sagar Mela Ordinance (1975), S. 3 








; al 164 A 

(2) Ganga Sagar Mela Ordinance (1975), S. 4 
Cal 164 B 

Arts, 27 and 265 — ‘Fees? and ‘Tax’ — 
Distinction Cal 164 C 





Art. 81 (1) — See Emergency Risks (Fac- 
tories) Insurance Act (1962), 5. 1 SC 958 B 
——Art, 82 — U. P. Cantonments (Rent Con- 
trol and Eviction) Act (1952), Sec. 14 — Scope 
of Art, 82 — Writ petition challenging validity 
of S. 14-— Act already repealed — Petition 
held infructuous SC 957 
———-Ari, 84 — Representation of the People 
Act (1951), Ss. 83, 34,35 (1), 36 (2) (c), 39 @)— 


om 


_of suit for default is substanti 


ae 


1 
t 


Constitution of India (contd.) 

Validity of the sections — ‘They are not utra 
vires Guj 6€ A 
Art. 188 (1) — Question whether plairtiff 
should have fresh Wakalatnama to enable him 
to make application for setting aside dismissal 
question of „aw 





y Goa 26 A 
——Art. 183 (1) — Dismissal of suit for 
default — Question whether sufficient 


cause for absence shown by advocate entitles 
plaintiff to get the order of dismissal set as-de, 
if substantial question of law Goa 26 B 
——Art. 188 (1) — Grant of certificate under 
— Points decided, covered by one or the other 
decision of Supreme Court --- No substantial 
question of law of general importance needed 
to be decided by Supreme Court — Leave 
refused Guj 72 D: (FB) 
Art, 184 — See Penal Code (1860), S. 302 

sc 315 


——Art. 186 — Sez alse Ibid, S. 311 (2) 

SC 1088 B 
——Àrt. 186 — Settlement between Company 
and workers at the branches regarding payment 
of ex gratia in addition to bonus — Award by 
Industrial Tribunal extending the benefit to the 
workmen at the head office who were not par- 





ties to the settlement — Interference with 
award SC 307 
——Art, 186 — Interference with concurrent 


finding of fact — Practice of Supreme Court 


. sc 917 C 
———-Art. 186 — Appeal against conviction of 


accused for offence of murder —- Concurrent 


findings of fact — Interference by Supreme 
Court — Judgment of Punj. ‘and Har, High 
Court, Reversed : SC 351 


——Art. 186 — High Court in appeal setting 
aside acquittal and convicting accused —- Inter- 
ference by Supreme Court — 1971 Mad IW 
(Cri) 124, Reversed : SC 958 A 
——<Art. 186 — Appreciation of evidence 
Concurrent findings of fact — Interference by 


Supreme Court when justified SC 98E A 
Art. 226 — See also 
(1) Civil P. C. (1908), S. 21 Pat 149 € 


(2) Road Transport Corporations Act (1950), 
S. 34 (1) SC 1027 


Art, 226 — Findings of fact — Interfer- 
ence in writ proceedings SC 105€ A 
Arts. 226 and S11 — Writ against eduwca- 
tional institution —- Dismissal of employee by 
college — Power of court to order reinstate- 
ment, (1975) 1 All LR 107, Reversed 

` SC 1073 


Art, 226 — Lease of plets by Government 
to lessee for removing morrum Claim for 
compensation by lessee for losses suffered — 
District Judge rejecting claim on recommerda- 
tion of Tahsildar and S. D. O. — Violatior of 
principles of natural justice À All 206 
—Art. 226 — Writ jurisdiction if open on 
disputed questions of fact — College principal, 
not allowed to function, claiming to have keen 
duly appointed and confirmed — Claim disputed 
by management — Effect All 223 
of 


—Art, 226 — Nature, scope and ambit 
jurisdiction of High Court — Art. 226 is not 
intended for the enforcement of disputed right 

- Andh Pra 165 
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Constitution of India (contd;) 
——-Art. 226 — Applicability — Legal right in 
dispute and determinable only after reference t6 
complex questions of law and fact not redressed 
in writ jurisdiction -—- Maintainability of writ 
petition 3 Cal 189 D 
Art, 226 — Contractual rights — Petition 
to enforce payment of money due from Govern- 
ment under contract is not maintainable 
Delhi 154 
-——Art, 226 — Natural justice — Party mem- 
ber of a society — Notice to society is construc- 
tive notice to party — Failure to give indivi- 
dual notice to party is not violation of the rules 
of natural justice Goa 28 C 
-Arts, 226, 227 —. Power wunder — Nature 











of Goa 28 D 
Art, 226 — Natural justice — Domestic 

Tribunals — Procedure to be followed 
Goa 28 E 


-—Art. 226 — Locus standi: — Order grant- 
ing’ permission under S. 6 of the Kerala Cinema 
(Regulation) Act? 1958 — Existing exhibitor of 
cinematographic films can challenge the order 

- Ker 80 B 
——Art. 226 — Court-fees Act (1870), Sch. 2, 
Art. 1 (e) Gi) (M. P.) and S. 17 — Writ peti- 
tion — Court-fee — Industrial dispute — Em- 
ployees joined as petitioners with their union — 
Single set of Court-fees suffice 





Madh Pra 66 
——Art, 226 ~—— Detention under MISA — 
Presidential order under Art. 859 suspending 


Art. 19 — Petition for habeas corpus — Locus 
standi . Madh Pra 86 A 
Art, 226 — Petition for habeas corpus — 
Petition by friend or relation of detenu — Even 
in such a case it is necessary that some sub- 
sisting rights of detenu are being interfered 
with and they are to be protected 
Madh Pra 86. B 
Art, 226 — Habeas -Corpus to récover cus- 
tody of minor — Prime and paramount consi- 
deration is the welfare of the minor — Rights 
of parties to custody of minor shall be deter- 
mined only in exceptional cases . 
Madh Pra 92 


-~—~Arts, 226 and 227 — Petition without ex- 
hausting remedy under R. 40 of Bihar High 
Schools (Constitution, Powers and Functions of 
the Managing Committee) Rules (1964) — Not 
maintainable Pat 153 
——Arts, 226, $11 (2) — Notice to show cause 
against dismissal —- Fact that among the char- 
ges -the petitioner has been exonerated of the 








most serious one — Jurisdiction of High Court 
to decide whether proposed dismissal was pro- 
per Pat 158 E 


—— Ari, 227 — See also < 
1) Ibid, Art. 226 Goa 28 D, Pat 153 
2) Civil P. C. (1908), S. 21° Pat 149 C 
Art. 227 — Findings of fact — Conclusion 
based on an inference . that ‘could possibly be 
drawn from existing material and other circum- 
stances, No interference even if said material 
may justify different conclusion 
i Delhi 133 B 


——Art. 245 — See also — f 
(1) Houses and Rents — W. B. Premises Ten- 
: ancy Act (1956), Ss. 25-A to 25-G 
Cal 174 - 
(2) Kerala Essential Articles Control (Tem- 
porary Powers) Act (1962), Pre. > 
. SC 1081 I, J` 





qe 
A 
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Constitution of india (contd.) . 
——Arts, 245, 246 — Subordinate legislation — 
Validity —. Test : SC 1031 G 
——Art 246 — See Ibid, Art. 245 

. $C 1031 G 
—— Art. 246 (1) aad (8) — Words “notwith- 


standing” and “subject to” — Meaning of 
— SC 1031 A 
——Art, 254 — Presidential assent — Effect 
SC 1031 F 


-Art. 254 (1) — Question of repugnancy — 
When arises - SC 1031 B 
-Art. 254 (2) — Presidential assent — Not 








required for notifications issued under the Act 
SC 1031 C 
——aArt, 265 — See Ibid, Art, 27 : 
Cal 164 C 
——Art 299 — See Representation ~-f the 
People Act (1951), S. 9-A Orissa &5 B 
——Art, 311 — See Ibid, Art. 226 SC 1073 


-—Art. 311 (2) — See also Ibid, Art. 226 

- Pat 158 E 
Art. 311 (2) — Departmental enquiry 
Reasernable opportumity to defend — Question 
of fact — Opportunity held not denied to de- 
linquent officer in the instant case SC 1080 A 
——Art. 311 (2) — Departmental proceedings 
— Evidence to justify dismissal order — Appeal 
to Supreme Court — Feassessment of evidence 
— Supreme Court does not re-assess evidence 
in appeal — Rules of evidence in Evidence Act 
— Not applicable 
-Art 811 (2) — Departmental inquiry in res- 
pect of several charges — Finding of Enquiry 
Officer challenged on ground that one charge 
is not established -— Held entire enquiry is 
not vitiated _ Pat 158 B 
——Art. 311 (2) — Departmental enquiry — 
Findings of Inquiring Officer — Finding based 
on admissions of petitioner — Inquiry and fnd- 
ings cannot be said to be based on no evidence 


.- Pat 158 C 
—aArt. 811 (2) 








— Notice to show cause 
against dismissal — Notice not specifying which 
findings of enquiry officer had been accepted— 
Notice held: was not contrary to Art. 311 (2) 
. Pat 158 D 
—Àrt. 811 (2) — Departmental proceedings 
do not lapse with the withdrawal of suspension 
of delinquent officer Pat 158 F 
. 327 — See Representation 
Act (1951), S. 33 (1) Guj 66 E 
Art. 329 See Representation of the 
People Act (1951), S. 33 (1) 
——Art. $52 — See Emergency Risks (Fac- 
tories) Insurance Act (1962), S. 1 SC 953 B 








Art. 
People 


— 








Art. 358 — See Emergency Risks (Fac- 
tories) Insurance Act (1962), S. 1 SC 958 B 
—Sch. 7, List 1, Entry 17 — Amending 


Act 14 of 1970 — See Goa, Daman and Diu 
Administratien of Evacuee Property Act (1964), 
Pre. ` Goa 28 A 
—Sch. 7, List I, Entry 48 — See Electricity 
(Supply) Act (1948), Pre. SC 1031 D 


——Sch. 7, List I, Entry 44 — See Electricity 





(Supply) Act (1948), Pre. SC 1031 D 
——Sch. . 7, List II, Entry 26 — See Kerala 
Essential Articles Control (femporary Powers) 
Act (1962), Pre. SC 1031 E 

——Sch, 7, List H, Entry 27 — See Kerala 
Essential Articles Control (Temporary Powers) 
Act (1992), Pre. SC 1031 E 


SC 1080 B. 


Guj 66 E- 


Constitution of India (contd.) 
-——Sch. 7, List II, Entry 38 — See Electricity 
(Supply) Act (1948), Pre. SC 1031 D 


—Sch. 7, List DI, Entry 41 —' See Goa, 
Damau and Diu Administration of Evacuee Pro- 
perty Act (1964), Pre. Goa 28 A 
Constitution (Scheduled Castes) Order 1950 

~—Paras 2, 8, Sch., Part VIIL, Cl (1) — Con- 
vert to Christianity again professing Hindu reli- 
gion and accepted by members — He becomes 





member of his original caste sc 939 C 
——Para 3 — See Ibid, Para 2 SC 939 C 
«——Sch., Part VII, Cl. (1) — See Ibid, Para 2 

SC 939 C 


Contempt of Courts Act (70 of 1971) 


-—S. 2 (a) .— Judgment of Supreme Court de- 
claring resolution of Town Municipal Council 
allowing conversion of certain lecture hall into 
a cinema hal} as bad — Uxhibiton of films 

thereafter — Who is liable for contempt 
. À SC 994 A 
——S. 2 (a) — Petition for revoking licence to 
exhibit films on basis of Supreme Court judg- 
ment — District Magistrate refusing to act on 
photostat copy of judgment — If amounts to 
contempt SC 994 C 
——S. 2 (c) — Contempt of Court — What 
does not amount to — Illustrative case 4 
2 


Goa 
——S. 12 (1), Expln. — Exhibitor of film ten- 
dering apology in case he was found guilty of 
contempt . — Exhibition of film contrary to 
Supreme Court judgment found to be in bons 
fide helief —. Conditional apology accepted 


| SC 994 B 
Contract Act (9 of 1872) 


——S. 23 — See ibid, S. 28 Kant 90 


——Ss. 28 and 23 — A’s suit against B for pos- 
session of premises and arrears of rent decreed 
— In consideration of B agreeing not to appeal 
A allowing B cne month to pay decretal amount 
and vacate premises —- Agreement is valid 
Kant 90 


Court-fees Act (7 of 1870) 
See under Court-fees and Suits Valuations. 


COURT-FEES AND SUITS VALUATIONS 


—Court-fees Act (7 of 1870) 
-——S.' 9 — See Civil P. C. (1908), 0. 1R 11 


elhi 147 

—S. 10 — See Givil P. C. (1908), O. 7, 
R. 11 Delhi 147 
——S. 12 — See Civil P, C. (1908), O. 7, 
R. 11 Delhi 147 
——S. 17 — See Constitution cf India, Art. 226 
ne Madh Pra 66 


——Sch. 2, Art. 1 (e} (Œ) (Madh Pra) — See 
Constitution of India, Art. 226 Madh Pra 68 


Criminal ‘Procedure Code (5 of 1898) 


——S. 145 — Order under declaring one party 
in possession — Subsequent Civil suit for title 
and possession — Reference to arbitration and 
award — Award is not invalid if it involves 
question of possession Pat 149 E 


\ 
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Criminal P. C. (1898) (contd.) - 
S. 156 — Offence under s. 165-A, Penal 
Code — Investigation by complainant police 
officer himself 
——S. 178 — Duty of polics officer 

SC 985 D 
Ss, 286, 809 — Paty of prosecution md 
Court — Decision of M. P. High Court, ae 








versed PE 
S. 809 —- Seo Ibid, S. 286 ae 
— S$. 898 —. Appeal against er — 


Charge under Ss. 823/34, L P. C. — Acquittal 
set aside and accused convicted und^r S. 398, 
L P. C. — Legality SC 105 
S. 417 — Appeal against acquittal — Ia- 
terterence by High Court — When not opec— 
Decision of M. P. High Court, Reversed 








St 989 B 

S. 423 .+ Appeal agamst acquittal — 
Power ot High Court — Interference when 
not justified SC 224 
——S§, 589 —. Ses Stamp Duiy -— Rajasthan 


Stamp Laws (Adaptation) Act (1952), ne 42 


Criminal Procedure Code (2 of 1974) 
———$, £81 —- See Criminal P. C. (aot, S2e- 


tion 286 C £75 
mS. 285 — See Criminal P. C. (1838), Ts 538 
sc pes 

mm, ~~ See Criminal P, C. 1898), S. £L 
5, 378 ee ( args 

Constitution of India, Art, 188 
tituti 
(1) Constitu a si a, PEREA 
. (2) Penal Code (1860), S. 802 SC 9% C 


Custom (U. P.) 
—— Succession — Custom, excluding daughters 
— Scope and extent All 195 (EB) 


Defence of India Aet (51 of 1962) 

——S. 3 (1) and (2) and Defence of India 
Rules, R. 133-V — Rule 135-V is not ul-ra 
vires the rule-making powers of the Cen- 
tral Government under S. 3 (1) and (2) of 


the Act . Cal 289 A. 
— S. eA (1) ‘and Defence of india Rues 
(1962), R. 133-V — Action taken in exerc.se 
of the statutory powers not invalid on 
ground that due process of jaw aid- not 
precede it Cal 189 B 


Defence of India Aet (42 of 1971) 
—-Ss, 23, 29 aud 30 — Import and content 


of power under Pat 29 
——S. 29 — See Ibid, S. 23 Pat 729 
——§. 30 — See Ibid; S. 23 Pat “29 


Defence of India Rules (1962) 


——R, 133-V — See Defence of India act 
(1962), S. 3 (1) and (2) Cai 189 A, B 


Easements Act (5 of 1882) 
—-S, 52 — See T. P. Act (1882), ns 
a 


EDUCATION 
— Agra University Hand-Book (1965-86) 


——Statute 14-A — Statutory body — 
What constitutes — Executive Commitee 
of a Degree College. rcgistered. under 


Registration of Co-operative Societies Act 
and affiliated to University — Whether a 
statutory body — S. A No. 2973 of 1372 
D/- 30-7-1974 (AD), Reversed 


SC 985 B 


SC 388 A 


Education. (contd.) 

Bihar High Schools (Constitution, Pewers 
Tand Functions of the Managiag Commit 
tee) Rules (1964) ; 

of India, 


——R. 40 — See 
Art. 226 Pat 153 


— Calicut University Act (24 ef 1868) 


Constitution 


——S§. 2 (x) — “Private Coilege" — Regi- 
onal Engmeering College, Calicut is a “pri- 
vate college” her 65: 


— Calicut University Aet (5 of 1975) 
——S. 2 (11) and (16) — See Calicut Uni- 
versity Act (1968), S. 2 fx) Ker 65 
— Punjab University Calendar, (1973) 
-——Vol. H, Regs, 31 and 32.1 — Regulation 
has statutory force — Alteration or amend- 
ment — Syndicate has no power — Civil 
Writ No. 3516 of 1972, D/- 30-3-1973 (Puni), 
Overruled Punj 143 (FB) 
——VolL II, Regn 321 — See Ibid, Regn. 31 
Punj 143 (FB) 
— U. P. State Universities Aet (16 ef 1973) 
——S. 31 — See Constitution of mas Arti- 
cle 228 . All 223 


Electricity (Supply) Aet (54 of 1948) 
——Pre — act should be deemed to be one 
falling under Entry 38 of List III of Sch.7 


of Constitution — Act cannot be said to 
fall under Entry 43 or Entry 44 of List I 
SC 1031 v 


Emergency Risks (Factories) Insurance Act 
(63 of 1962) 

S. 1 — Emergency Risks (Goods) Insur- 
ance Act (62 of 1962), S. 1 — Provisions of 
Act cannot be challenged on ground of vio- 
lation of Art. 19 — Provisions are also not 
violative of Arts. 14 and 31 (1) of the Con- 
stitution Sc 95% B 
-——S. 1 (3) — See Emergency Risks (Goods) 
Insurance Act (1962), S. 1 (3) SC 958 A 
——S. 7 — See Emergency Risks (Goods) 
Insurance Act (1962), S. 1 (3) 

C $53 A 


Emergency Risks (Goods) Imsuramce Act 
(62 of 1962) 
——S. 1 — See Emergency Risks (Factories) 
Insurance Act (1962), S. 1 SC 853 B 
-——Sections 1 (3) and 5 — Emergency Risks 
(Factories) Insurance Act (33 of 1962), Sec- 
tions 1 (3) and 7 — Failure to insure for 
full insurable value during currency of 
Acts — Liability to pay evaded premiums 
arising during currency of Acts can be 
qnantified and enforced even after expiry 
of Acts SC 95% A 
——Ss. 1 (3), 7 and 9 (1) — Policy of insur- 
ance laken out when Act was in force — 
Premium not pag on full value of goods— 
Action under S. 8 (1) after expiry of Act 





— Validity Ker 68 
~S. 5 — See Ibid, S. 1 (3) SC 958 A 
——S. 7 — See Ibid, S. J & Ker 68 
--—S. 8 (1) — See Ibid, S. 1 (3) Ker 68 


Enemy Property Act (34 of 1968) 
—S. 7 — See Defence of India Act (1362), 
S 3 m. Cal 189 R 


——S 8 — See Defence of India Act ma 
S. 3 () .Cal 189 B 


f 
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Essentiat Commodities Act (10 of 1955) 

——5. 3 @) (f) — Licensee acting as com- 
mission agent in rice and paddy — Stocks 
held by him of third persons — Such dealer 
if covered by Rice and Paddy Procurement 
Order of 1974 -- Provision if ultra vires 
Act of 1955 Pat 133 


Evidence Act (1 of 1872) 


——S. 1 — See Constitution of India, Arti- 
cle 311 (2) SC 1080 B 
——S. 3 — See also Constitution of India 
Art, 136 SC 951 
—-§. 3 — Evidence, appreciation of -= 
Circumstantial evidence — Evidentiary 


value —- Tests to be satisfied for relying on 
it, stated — Tests held not satisfied in the 
instant case — Judgment of Rajasthan High 
Court, Reversed SC 917 A 


——S. 3 — Evidence — Appreciation of — 
Evidence of infirm witness — Reliability 
— Decision of Madh Pra High Court, Re- 
versed SC 989 A 


——S, 62, Expln, (1) and S. 63 — Terms 
“counterpart” and ‘copy" — Meaning of — 
Document whether counterpart or copy 
Mad 147 
S 63 — See Ibid, S. 62, Expln, (1) 
Mad 147 
——S. 909 — Documents 30 years‘ old — 
Could be read as evidence without formal 





proof All 213 B 
——S, 101 — See also Limitation Act (1963), ` 
S. 18 (1) Mad 142 B 
——Ss. 101 and 105 — Burden on accused 


to establish a plea of self defence and that 


on prosecution to prove its case — Distin- 
ction between — Nature ox SC 966 
——Ss. 101-104 — Mala fides — Burden of 
proof Pat 158 A 


——S, 104 — Lease deed containing a clause 
that consent to alterations shall not be un- 
reasonably’ or arbitrarily withheld — Al- 
terations by lessee without consent — Bur- 
den of proof on lessor and lessee 


Cal 182 A 
—S. 105 — See Ibid, S. 101 SC 966 


——§. 114 — Purchaser of the draft send- 
ing it by post to payee at a distance of 38 
miles — Presumption would be that there 
was implied request to send it by Post 
and act of posting itself would amount to 
delivery of draft Bom 185 B 
-——S. 114 (g) — Defendant deliberately not 
producing material document in his 
possession — Adverse inference can be 
drawn against him though onus of proof 
was on the opposite party Cal 182 C 
——S, 114 (g) — See Representation of the 
People Act (1951), S. 81 Orissa 85 C 
——S. 115 — See Civil P. C. (1908), Si 11 


216 

«-—§, 116 — Estoppel — Lessee eee 
from disputing the title of the lessor 

Cal 189 C 

~—§, 145 — Hostile witness — Evidence’ 


of — Value of — Duty of Court — Corro- 


boration SC 980 B 
. Foreign Exchange Regulation Act (7 of 
1947) 3 
—-S. 19-D — Reasons for authorising 


search — For formation of belief that docu- 
ments were secreted or likely to be secre- 


ted, it is ~ot proper to refer to information : 


Foreign Exchange Regulation Act (contd.) © 
given long ago (in this case two and half 
years) Cal 178 A 


—S. 198-D — Non-observance of procedu- 
ral formality — Provisions cf S. 19-D (2) 
are violated ` Cal 178 B 


Ganga Sagar Mela Grdinance (Ordinance 
No. -21 of 1975), Ss. 3 and 4 — Validity — 
Provisions do not violate Art. 25 of the 
Constitution and do not interfere with 
freedom of religion granted thereunder — 
Ordinance intra vires Art, 25 Cal 164 A 
~—S. 4 — See also Ib:d, S. 3 Cal 164 A 
——S, 4—Validity—Fee imposed under sec- 
tion does not violate Art. 25 — The section 
is intra vires Art. 25 of the Constitution 


. Cal 164 B 
General Clauses Act (10 of 1857) 


——S. 6 — Applicability — See Emergency 
Risks (Goods) Insurance Act (1962), S. 1 (3) 

Ker 68 
——S. 6 — Principle underlying — See Em- 
ergency Risks (Goods) Insurance Act (1962), 
S. 1 (3) SC 958 A 


Goa, Daman and Diu Administration of 
Evacuee Property Act (6 of 1964) 
——Pre — Validity Goa 28 A 
—— Pre Ss, 7 & 37 — Purpose of the enact- 
ment — Exercise of powers by Custodian 
of Evacuee Property Goa 28 F 


——S. 5 — Rules framed under — B. 4 — 
Notice to ‘X and successors and heirs’ — 
Defective — Effect of such notice 


Goa 28 B 
-——S. 7 — See Ibid, Pre Goa 28 F 
——S. 37 — See Ibid, Pre Goa 28 F 


HIGH COURT RULES AND ORDERS 


~ Bombay High Court Appellate Side Rules 
(1960) 
——Chap, XXVIII, R. 1 — Application for 
writ of habeas corpus — Such application 
is to be made, even acer deletion ofS. 491 
from Cri. P, C. (1€74), to Division Court 
taking criminal business of Appellate Side 
Bom 165 
— Orissa High Court Rules 
——R. 6 — See Representation of the Peo- 
ple Act (1951), S. 81 Orissa 85 C 
——R, 7—See Representation of the People 


Act a S, 81 Orissa 85 C 

— See c prerentation of the Peo- 
ple - hot S Orissa 85 C 
Hindu Law — Debt — See also Land 


Improvement Loans Act (1883), S. 7 
Bom 180 A 

-—Debts — Doctrine of pious obligation — 
Debt under surety bond by father for payment 
to be made by a third person — Sons whether 
liable Madh Pra 69 
Joint family property — Blending of se- 
parate property with joint family property by a 
coparcener — When can be inferre 

Mad 156 B 
Joint family property — Partition — Excelu- 
sive business of coparcensr — en impressed 
with character of joint family business by assis- 
tance of other coparcener — Burden of proot 

Mad 156 A 
Religious Endowmen: — Mutt — Muthina 
Kanthi Mutt in Bijapur Eistrict -— Pattadu De- 
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Hindu Law (contd.) 
varu — Custom governs succession in» absence 
of nomination by previous Pattadhikari 
ve ; - Kant 193 A 
— Religious Endowment — Mutt —- PEsthra- 
varga Mutt — Appointment of Pattadhikan — 
Powers of Charanthi to perform necessary cere- 
monies i Kant 108 B 
Religious Endowment — Mutt — Futhra- 
varga Mutt — Pattadhikari — Nomination and 
installation of successor by previous Pattachikari 
after his marriage is invalid Kant 103 C 


Religious Endowment —- Puthravarga Mutt 
— Pattadhikari — Successor appointed. who was 
disqualified by reason of his being marred — 
Successor is an interloper — Custom o} mutt 
must be restored after his death 

j Kant 1038 D 


——Will — Will creating endowment ang lay- 
ing down the line of succession to shebaitship 
— Interpretation of SC 377 A 


Hindu Marriage Act (25 of 1955) 

——Ss. 5 (iii), 11, 12 and 18 — Marriage in 
contravention of age — Validity — Consequen- 
ces of such marriage Madh Pra 83 A 


——Ss. ¥, 19 and 20 — Petition for rest-tution 
of conjugal rights — Petition filed in Court of 
Additional District Judge at P — Notifcation 
not specifying that Court at P had jurisdiction 











— Effect Madh Pra 83 B 
— S. 9 (1) — See Ibid, S. 10 (b) 
Madh. Pra 83 C 


——Ss. 10, 23 — Petition for separation by 
husband — Wife alleged to have deserte] him 
‘since 1954 —~ Petition fled in 1967 without 
explaining delay — Husband found to be in 
desertion — Held, petitioner could not be given 
relief $e Delhi 141 
——Ss. 10 (b) and 9 (1) — “Cruelty” — When 
amounts — Non-payment interim mainten- 
ance ordered by High Court -in appeal — If 


cruelty Madh Pra 83 C 
—S. 11 — See Ibid, S. 5 (iii) 
Le t Madh Pra 83 A 
-——S. 12 — See Ibid, S. 5 (iii) 
; Madh Pra 83 A 
——S5. 18 — See Ibid, S. 5 (iii) 
f . : Madh Pra 88 A 
——S. 19 — See Ibid, S. 9 
Madh Pra 83 B 
—-S. 20 — See Ibid, S. 9 . 
‘ ‘Madh Pra 88 B 
——S. 28 — See Ibid, S. 10 Dehi 141 
——S. 29 (2) — See Travancore Neir Act 
(1100), S. 4 Ker 71 A 
a aaa and Guardianship Act (32 of 
——S. 6 (a) — See Constitution of India, 
Art, 226 © Madh 7ra 92 


Hindu Succession Act. (80 of 1956) 

——S. 14 — Nature - of Hindu Widow rigbts 
in her -husband’s - property prior to anë after 
Act — See -Punjab : Preemption Act 11913), 
S. 15 (1) and (2) (as amended by Act 15 of 
1964) oo. Puay 157 
—S. 15 (1) and (2). — “Property “innerited 
by a female. from her . father -or mothe” — 
Amount gifted to fémale. at.the time >f her 


Hindu Succession “Act (contd.) 


‘marriage ~—- Sub-section (2) has no application 


Mad 154 
HOUSES AND RENTS 


—Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950) 

—~—S. 18 (1) — Suit for eviction — Compro- 

mise decree — Clear admission in compromise 

justifying eviction of tenants under S. 18 (1) (a) 

and (h) *~ Held it was executable: - Raj 121 A 


—Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (18 of 1960) 


S. 10 (2) () — See T., P, Act (1882), Sec- 





tion 106 Mad 149 A, B 
——S. 14 (1) (b) — See T. P. Act (1882), Sec- 
tion 106 Mad 149 À, B 


—U, P. Cantonments (Control of Rent and Evic- 
tion) Act (10 of 1952) 
~——S. 14 — See Constitution of India, Art, 32 
SC 957 
—WU.. P. (Temporary) Control of Rent and Evic- 
tion Act (3 of 1947) 
——S. 8 — See Civil P. C. (1908), S. 11 
All 216 
—U. P. Urban Buildings (Regulation of Letting, 
Rent and Eviction) Act (87 of 1972) 


——S. 9 — Expression “exercising jurisdiction” 
z Cannot be equated with the expression 
possessing jurisdiction” — Effect of S. 9 


All 2 
—W. B. Premises Tenancy Act (12 of 1956) 
——S, 18 @) (As amended by W. B. Act 34 of 
1969) — Effect of Cls. (f) and (Æ) — Notice to 
quit and- threat of suit’ served on tenant, De- 
cree for eviction — Appeal — Fresh notice 
after Amendment cf Act — If necessary 


: Cal 185 A 
——S. 18 (i) (f and (Œ) — Consideration of 


-tenant’s reasonable requirement not necessary — 


Provisions not violative of Arts, 14 and 19 of 
the Constitution _ Cal 185 E 


——S. 18 (6) — Notice under —- Grounds of 
requirement for personal use stated — Nature 
of evidence to be produced at the time of trial 
not stated —- Notice is not invalid Cal 185 B 
——S. 18-A (1) — Period of completion of al- 
terations not specified in judgment passed during 
pendency of second appeal before H. C. — 
udgment not vitiated — Direction can be given 
y H. C. Cal 185 C 
——Ss, 25-A to 25-G — Validity - Sections 
do not contravene Art. 14 or Art. 245 of the 
Constitution Cal 174 





Income-tax Act (48 of 1961) 


S. 194-C Deduction of 2% of the 
amount payable for work — When can be 
made tea an * Delhi 150 B 
——S, 248 — Interest on refund — Refund 
due under decision of Court. —- Interest whe- 
ther claimable 


Industrial Disputes Act (14 of 1947) 

——S. 38-C (2) — Dispute as to special allow- 
ance under the terms of Pipes agreement be- 
tween parties — Labour Court can interpret, 





32- 


SC 909 ` 


7 


10 


Industrial Disputes Aet (contd.)  - 

terms of agreernent - Application under Sec- 
tion 33-C (2) maintainable SC 929 A 
-——-Sch. 3, Item 2 — Petitioner a clerk ot 
Central Bank in Calcutta Office of Bauk per- 
forming duties of Clearing Home representative 
on behalf of Bank — Claim for special allow- 
ance fixed for ‘special assistants’ under Para. 5.2 
of bipartite agreement — Petitioner held entitl- 
ed to special allowance SC 929 B 


Interpretation of Statutes . 


General rule of construction SC 997 B 
Meaning of a word — Not to be taken in 
abstract — Regard must be had to the settin 

in which it occurs, as also to subject-matter an 

object of the enactment Madh Pra 76 B 
Non-obstante clause — Construction 








Jail Manual 


—-R. 480 — See Public Safety —- Mainten- 

ance of Internal Security Act (1971), S. 5 (a) 
Madh Pra 95 

Kerala Cinema (Regulation) Act (82 of 1938) 
—S. 5 — See Constitution of Indio, Arti- 
cle 226 ~ : Ker 80 B 
S. 5 (7) — Appeal against grant of permis- 
sion — Fact that license had not been granted 
is not relevant in considering ‘merits of the ap- 








peal Ker &0 A 
——S. 6 — See Constitution of India, Art. 226 
; Ker 80 B 


Kerala Essential Articles 
Powers) Act (8 of 1962) 


Pre. — Act falls under Entries 2@, 27 of 
List II of Sch. 7 of Constitution, ILR (1970) 1 
Ker 116, Reversed SC 1081 E 
Pre. — Does not suffer from vice of exces- 
sive delegation — ILR (1970) 1 Ker 116, Re- 
versed SC 1031 I 
Pre., Ss. 2 (a), 8 — Act, 1965 declaration 
under Section 2 (a) and Kerala State Electricity 
Supply (Kerala State Electricity’ Board and 
Licensees Areas) Surcharge Order 1968 are all 
valid, ILR (1970) 1 Ker 116, Neve a 


C 1631 J 
——S. 2 (a) — See also Ibid,. Pre. ' 
. SC 1031 J 
Ss, 2 (a) and 8 — Declaration and Order 
— Validity — Subsequent Presidential assent — 


Control (Temporary 














Effect SC 1031 H 
—S. 3 — See ARG 
(1) Ibid, Pre. SC 1031 J 
(2) Ibid, S. 2 (a) SC 1031 H 


Kerala State Electricity Supply (Kerala State 
Electricity Board and Licensees Areas) Sur- 
charge Order (1968) 


Cls. 3 and 8 — Sco ` sc 1031 K 
——C]. 8 — See Ibid, Cl. 8 SC: 1031L_.K 


Khadi and Village Industries Commission Act 
(61 of 1956) $ 


S. 15 — Functions of Commission — Com- 
` mission can recommend village industries for 
exemption under Cl. (d) of notification, D/- 4-9- 
1967 issued by’ Central Excise Department ` 

: ng SC 1003 
——S. 19-B — Rules under S. 26 (2) (ddd), 
Rr. 25-A and 25-B — S. 19-B provides for an 








Pat 187 B jp 


- — Requirement 


SUBJECT INDEX, A. I. R. 1976 MAY 


Khadi and Village Industries Commission Act 
(contd.) pees ` 
alternative speedier and special procedure for 
recovery of dues — General remedy of suit is 
not barred by implication . . Kant 83 
=——S. 26 (2) (ddd) — See Ibid, S. 19-B : 
. Kant 85 
Khadi and Villagə Industries Commissien Rules 
(1957) ; 


—R. 25-A — See Khadi and Village Indus- 
tries Commission Act (1956), S. 19-B > 





Kant 85 - 
—-R. 25-B — See Khadi and Village’ Indus- 
tries Commission Act (1956), S. 19-B Kant 85 


Kolhan Civil Justice (Regulating and Validating) 
Act 1966 (8 of 1967) f 
Act validating certain past actions in Kel- 
an area ‘as well as regulating administration of. 
Civil Justice in that area is not ultra vires 
Pat 149 B 








Land Acquisition Act (I of 1894) 


——S. 4 (1) — Notiication under — Objects of 

nt of — Specifying ‘lecality’ is 
the only ‘requirement of valid notification ‘Leca- 
lity? — Meaning of — Decision in Misc, Petm. 
No. 63:of 1974, D/- 29-9-1975 (Mach: Pra.), 
Overruled j Mach Pra 76 A 
——S. 5-A — Acquisition of land — Mala fides 
— Proof. ‘of ; “SC $28 
——Ss. 5-A and 6 — Objection under S. 5-A 
— Not taken within the period prescribed — 
Cannot be considered — Notification issued 
under S. 6 ignoring the time barred objection— 


Not invalid 1237 A 
——S. 5-A — Objection under — Only a per- 
son entitled to'the land proposed to be acquir- 
ed can take All 237 B 
—S. 6 — See Ibid, S. 5-A All 287 A 





—S. 18 — Reference — State cannet set up 
claim adverse to interest of owner SC. 1057 
——S. 23, — See also Assam Land .(Requisition 
and Acquisition) Act (1948), S. 7 (1-A) and (1) 

. SC 803 
——S. 23, — Wet-I and Wet-III lands — De 
termination of market value — Basis of — An- 
nual rental value per acre with multiple of 20 
held was proper Kant 99 A 
——S. 23 — Part of land covered by granite 
— Area covered by granite should be valued as 
one unit . . Sg Kant 99 B 





S. 23 — Wasting assets such as granite 
quarries — Valuation of — Principle indicated 
: Kant 99 C 


—S. 23 — Land containing granite acquired 
— Similar land valued in M. F. A, No. 320 of 
1973 (Kant) at Rs. 21,2C0/- per acre — Same 
basis of valuation held -should be adopted 

i D 


` Kant-99 
Land Imsrovement Loans Act (19 of 1083) 
—S. 7 — Auction sale of land standing in 


names of wife and sons of borrower — Land 
in question allotted to wife and. sons at parti- 
tion made prior to auction sale — Land neither 


security for loan nor- land in respect whereof 
loan was taken = Validity. of auction sale 


; s nA Bom 190 A 
Limitation Act (© of 1908) 
——S. 28 — See Ibid, S- 146-A All 209 B 


——Art. 120 — Plaintiff in possession of mutt 
properties ~= Possession given to defendant to 


x 
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Limitation Act (1908) (contd.) , 

be held by him until such time as he zroves 
that he is the validly appointed Pattadai#h: or 
until some other person establishes his tize — 
Limitation for suit . Kant 103 E 
——-Art, 146-A — “Road” used in Art. 146-A 
includes portion which is used as road as also 
lands kept on two sides as part of the road for 
the purpose of the road All 209 A 
Art. 146-A and S. 28 — Word “disposses- 
sien” in Art. 146-A — Interpretation of 


All 209 B 
Limitation Act (86 of 1963) 


——Art. 18 — Liquor Licence under gutrantee 
system for retail sale — Plaintiff required to 
lift every month guaranteed liquor from State 
Gedown — Licencee lifting only porzon ot 
guaranteed quantity, although price of entire 
quantity deposited with Government — Suit by 
plaintif for refund of price of liquor ne- sup- 
plied —Art. 18held applicable and not Lad a8 
k J 12 
=S. 18 (1) — Acknowledgment — Zurden 
of proof — Title suit based on mortgage — 
Acknowledgment of mortgage not the same as 
pleaded in plaint — Effect Mad 142 B 


Maintenance of Internal Security Act (26 of 
1871) . 
See under Public Safety. : . 


Maintenance of Internal Security Order (2871) 
See under Public Safety. 


Mater Vehicles Act (4 of 1939) 

——§s. 42, 48, 44 (4) — Powers of S. T. A 
under — Powers are purely administrative — 
S. T. A. cannot issue a blanket order totally 
prohibiting R. T. A. from granting taxi cz> per- 





mits in respect of station wagons All 214 
S. 43 Ee See Ibid, S. 42 all 214 
—S. 44 (4) — See Ibid, S. 42 Aq 214 


S. 47 (8) — Applicable also to existing 
reute. M. P. No. 462 of 1970, D/- 5-7-1971 
(Madh. Pra.), Overruled Madh Pra 71 A (FB) 
———Ss. 47 (8) and 57 — Grant of pernit — 
Regional Transport Authority must first deter- 
mine the scope and then consider question of 
grant of permit Madh Pra 71 = (FB) 


S. 57 — See Ibid, S. 47 (8) 
Madh Pra 71 = (FB) 
w3. 57 (7) — Order of R. T. A. ganting 
rmit to X — Order set aside on appeal by 
Be State Transport Appellate Tribunal amd case 
remanded — Remand if and when pipet 508 
—-—S, 96 (2) — Grounds of defence for insurer 
=, Driver of car not guilty of rash anc negli- 
gent driving — If and how far as deferce 
Andh Pra 171 A 
~—~—S. 96 (2) — Grounds of defence for insurer 
— Death of insured but policy in force.— In- 
surer if and how far liable for compensaon 
Andh Pra 171 B 
~S. 110-A — Compensation under — Assess- 


ment — Boy aged six years injured — Contri- 
butery negligence of boy if and how far avail- 
able Kan: 92 A 


5, 110-A — Compensation under — Six 
year old boy injured by lorry — Compensation 
for expenses, treatment, pain and suffering and 
deformity of leg — Quantum Kart 92 B 


Negotiable Instruments Act (26 of 1881) 


——S. 85-A read with S. 10 — Purchaser of a 
draft — Circumstances in which he can ask 
the issuing bank to stop payment to the payee 


Bom 185 A 
Notaries Aet (53 of 1952) : 
—S. 8 (1) — See Stamp Duty — Rajasthan 
Stamp Law (Adaptation) Act (1952), Art. 42 
Ray 128 
Orissa High Court Rules 
See under High Court Rules and Orders. 


S Religious Endowments Act (2 of 


Ss. 27, 41 — Appointment of non-heredi- 
tary trustee under S. 27 — Determination under 
S. 41 of questions that institution is a public 
one and has‘no hereditary trustees is condition 





precedent SC 1059 A 
—-S. 41 — See also Ibid, S. 27 

. SC 1059 A 
—S. 41 — Scope of SC 1059 B 


Penal Code (45 of 1860) 
——S. 21, Cl. (9) (as amended upto 1963) — 


Public servant —- Meaning — Khalasis in Rail- 

way Carriage Section — Work of preparation 

and issue of passes — They are officers of the 
Government and, therefore, public servants 

SC 1008 

—S. 34 — See Ibid, S. 302 ' SC 915; 

j SC 1084 


—S. 149 — See also Ibid, 5. 302 SC 1084 
——S. 149 — Applicability — Case of sudden 
mutual fight between parties — S. 149, if can 
be invoked SC 912 A 
——S. 165-A — See also Criminal P. C. (1898), 
S. 156 G 985 B 
—S. 165-A — Evidence and proof — Benefit 
of doubt — Entire Prosecution Case resting 
solely on testimony of police witnesses 

: SC 985 C 
——Ss. 302 and 84 — Trial of three accused 
— A convicted under S. 302 and sentenced to 
death — In appeal against acquittal of B and 
G High Court convicting them under S. 302/84 
and sentencing them to life imprisonment — 
Interference by Supreme Court SC 915 


——S. 302 — Sentence — Imposition of lesser 
sentence of life imprisonment — Fact that High 
Court is dealing with appeal against acquittal 
if can be a valid reason sc 980 C 
——Ss. 302, 149 and 34 — Conviction for of- 
fence under S. 302 read with S. 149 or S. 34, 
when proper SC 1084 
——S. 804, Part IÍ — See also Ibid, S. 304A 

SC 1012 
——S. 804, Part Il — Case of sudden mutual 
fight between parties of accused and deceased 
— Injury resulting in death of deceased caused 
by a heavy blow with an axe, while accused 
was armed only with a dantli — Accused, held 
not liable to be convicted for offence under 
S. 304, Part II — Decision of Rajasthan High 





Court Reversed SC 912 B 
z Ss. 304-A, 304, Part II — Truck hitting 
eceased — Injuries resulting in death — Act 


of driver not wilful or deliberate —- Case falls 
under S. 304A and not under S. 304, Part II 
a ” SC 1012 
S. 410 — Stolen property — Sine qua non 
for charge under the section SC 917 B 





oa 
Prevention of Corruption Act (2 of 1947) 


-——S. 5 (1) (d) and 5 (2) — See Penal Code 
(1860), S. 21, Cl. (9) (as amended upto 1963) 
SC 1008 


PUBLIC SAFETY 


Madhya Pradesh Detention Order (1971) 


~——R. 3 — See Public Safety — Maintenance 
of Internal Security Order (1971), S. 5 (a) 

- Madh Pra 95 

—-—-R. 4 — See Public Safety — Maintenance 
of Internal Security Order (1971), S. 5 (a) 

Madh Pra 95 

aye of Internal Security Act (26 of 


———S. 18 (as added by S. 7 of Amendment 


Act) — See Constitution of India, Art. 226 
f Madh Pra 86 A 
~~Maintenance of Internal Security Order (1971) 


S, 5 (a) — Madhya Pradesh Detention 
Order, 1971, Rr. 3 and 4 — Word “ordinarily” 
in R. 4 (8) means without exception, generally 
— Detenus in Class I haye to be provided faci- 
lities provided to prisoners in Class B or 
Superior Class : Madh Pra 95 


Punjab Pre-emption Act (1 of 1913) 


——S. 15 (1) and (2) (as amended by Act 13 of 
1964) — Sale by Hindu Widow acquiring full 
ownership under S. 14 (1) Hindu Succession 


Act — Sale is pre-emptible under S. 15 (1) and. 


not under S. 15 (2) — AIR -1971 Punj 428 
(FB) held not good law in view of AIR 1970 
SC 349 Punj 157 (FB) 
Punjab Security of Land Tenures Act (10 of 
1953) 
See under Tenancy Laws. 


Punjab University Calendar (1973) 
See under Education. 
Railways Act (9 of 1890) 


-~——§. 27 read with S. 3 (4) — Word ‘railways’ 
— Railway siding when not a “railway” within 
S. 27 All 230 
Rajasthan High Court Ordinance (15 of 1949) 


S. 18 — Prayer of leave to appeal to a 
Division Bench — Judgment based on the 
Supreme Court decisions —~ Prayer refused 
` Raj 121 C 
Rajasthan. Premises (Control of Rent and Evic- 
tion) Act (17 of 1950) 


See under Houses and Rents. 


Rajasthan Stamp Law (Adaptation) Act (7 of 
1952) ‘ i 


See under Stamp Duty. 
Registration Act (16 of 1908) 


———=S. 17 — Unregistered sale deed — Is ad- 
missible to prove possession of vendee 





All 213 C 
——S. 49 — Admission in unregistered released 
deed —- It is evidence to prove the same a. 


particularly to establish that some of the pro- 
perties covered by it are self-acquisitions of one 
of the executants of the same Mad 156 C 
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Regulamento das Mazanias Devalaias do Estado 
: ane (Legislative Diploma 645, D/- 30-3- 
~————Art. 2 — See Civil P. C, (1908), S. 9 


Goa 20 
~——Art. 27 — See Civil P. C, (1908), S. 9 

Goa 20 
Representation of the Pesple Act (48 of 1951) 


——S. 9-A — Applicability — Consideration — 
Essentials to be proved — Burden lies on per- 
son who asserts disqualification -~ ‘Orissa 85 A 

-—-S, 9-A — Applicability — Contract with 
Government in individual . personal capacity — 
Unenforceability — Non-compliance with Arti- 
cle 299 — Disqualification attracted — Con- 
tract on behalf of Society or Company — No 





disqualification Orissa 85 B 
——S, 33 — See Constitution of India, Art. 84 
Guj 66 A 


——Ss, 83 (1), 84, 85, 88, 39 and 158 — Vali- 
dity — Not ultra vires the Constitution 





: Guj 66 E 
——S. 34 — See ' 
H Ibid, S, 38 (1) Guj 66 E 
2) Constitution of India, Art. 84 
Guj 66 A 
——S. 35 — See Ibid, S. 33 (1) Guj 66 E 
——S. 85 (1) — See Constitution of India, 
Art. 84 Guj 66 A 


——S. 36 — See Ibid, 8. 88 (1) Guj 66 E 
ERA 36 (2) (c) — See Constitution of India, 


. Guj 66 A 
——S. 39 — See Ibid, S., 83 (1) Guj 66 E 
——S. 39 (2) — See Constitution of India, 
Art. 84 ` Guj 86 A 


——Ss. 81, 82 and 83 — Non-compliance with 


S. 81 — Onus — Onus ies on person who 
alleges such non-compliance — Certificate as 
per Rules — Presumption Orissa 85 C 
—S. 82 — See Ibid, S. 81 Orissa 85 G 
——S. 83 — See Ibid, S. 81 Orissa 85 G 
——S. 116-A — See also Ikid, S. 123 (2), (8) 
and (7) (d) i A SC 932 


——S, 116-A — Respondent in election petition 
conceding that he embraced Christianity in 1949 
— High Court acted on concession — Question 
cannot be re-agitated before Supreme Court 
: ’ i SC 989 A 
-——S, 116-A — Question whether on conver- 
sion to Christianity 1st respondent ceased to be 
member of Adi Dravida caste —. Mixed ques- 
tion of law and fact SC 989 B 
Ss. 123 (2), (8) and. (7) ‘d) and 116A — 
Finding of fact relating to corrupt practices — 
No interference by the Supreme Court, held, 
called for SC 932 
-S. 158 — See Ibid, S. 38 (1) Guj 66 E 
Road Transport Corporations Act (64 of 1950) 
—-—S. 14 (8) (b) — See Ibid, S. 34 (1} 
SC 1027 
——Ss, 34 (1) and 14 (8) (b) — Notification of 
Mysore State Government, D/- 1-8-1961 — A 
recruited by Divisional Controller — His dis- 
missal by Deputy General Manager — Validity ` 
— Breach of statutory duty — Writ jurisdiction 
of High Court SC 1027 











SALES TAX 


—Central Sales Tax Act (74 of 1956) 


——S. 2 (g) — Sée Ibid, S. 3 (a) SC 1016 
——Ss. 3 (a), 2 (g) and 9 — “Sale” in Ss. 2 
(g) and 8 (a) — Meaning — Sale taking place 


SUBJECT INDEX, 


Sales Tax — Central Sales Tax Act (contd_) 
in course of inter-State trade —- Conditions to 
be satisfied SGC 1016 


——S. 9 — See Ibid, S. 8 (a) SC 1016 


Sikh Gurdwara Act (8 of 1925) 


——S. 2 (4) (iv) — “Hereditary Office-halder” 
Who is =~ Petitioner must allege and prove 
consistent rule of descent — That petitioner 
held office on prescribed date not sufficiert 
' Punj 180 E (FB) 
——S, 8 — Objection petition under S. 8 — 
Question of locus standi is to be decided as: 
preliminary issue before going into question 
whether institution is a Sikh Gurdwara or not 
Punj 130 4 (FB) 
and Clearance) Act 





— 


Slum Areas (Improvement 
(96 of 1956) 

`S. 19 — Application for permission to-evict 

tenant — Onus to establish status and means of 

tenant Delhi 1233 A 


Special Marriage Act (43 of 1954) 


——Ss. 4 (a), and 24 (1) (i) — - Decre2 nisi 
does not change status of parties to marriage 


E 
w——S. 24 (1) (i) — See Ibid, S. a 

@ @ s Mad 138 A 
Specific Relief Act (1963) 

——S, 10 — See Ibid, S. 14 SC 388- B 


——~Ss, 14, 10, 84, 86 — Contract of personal 
service — Enforceability of — Relief of Ceduc- 
tion and injunction — Grant of — Exercise of 
discretion — Duty of Court—S. A. No. 2978 
of 1972, D/- 0-7-1974 (All), Reversed 


&88 B 
—S, 84 — See Ibid, S. 14 SC 338 B 
-——S. 86 — See Ibid, S. 14 - SC 388 B 
Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY 


Rajasthan Stamp Law (Adaptation) Act (7 of 
1952) . : 

Art. 4 — See Ibid, Art, 42 Rej 128 

-—— Art. 42 — Stamp duty in respect ef no-. 

tarial acts — If and when not leviable for af- 

davit sworn before notary and filed in court | 


; -~ Rej 128 
-~-Stamp Act (2 of 1899) i 
——Pre. — Object of Act Guj 72 A (FB) 


———Ss. 85, 86 — Decision of trial Court cither 
to admit or not to admit document — Finali 
of — Bar under S. 86 — Applicability 


Guj 72 B (FB) 

——S. 86 — See 
(1) Ibid, S. 35 Guj 72 B (FB) 
(2) Civil P. C. (1908), S. 115 


Guj 72 C (FB) 
——Ss, 45 (2),.56 and 57 — Excess Stamp 
Duty paid voluntarily or by mistake — Not 


refundable — Board whether has inherent aower 
to order refund — Jurisdiction of Board under 


Ss. 56, 57 — Nature of 

Andh Pra 150 A (FB) 
—~—S. 56 — See Ibid, S. 45. (2) 

Andh Pra 150 A (FB) 
-——S. 57 — See also Ibid, S. 45 (2) 3 

Andh Pra 150 A (FB) 


. Tenancy — Proof ; 


A. L R. 1976 MAY 18 


Stamp Duty — Stamp Act (contd.) 
-——~S. 57 — Reference under — Nature and 

Scope of jurisdiction of High Court 
Andh Pra 150 B (FB) 








Succession Act (39 of 1925) ` 

——Ss, 273, 295 — Testamentary suit — Per- 
son assenting to probate can be impleaded as 
defendant in the suit — Delay in filing objec- 
tions is not necessarily indicative of mala fides 


Kant 94 
——S. 295 — See also Ibid, S. 278 Kant 94 
——Ss. 295 and 887 — Procedure in contenti- 
ous cases — Testamentary suit by son — 
Second wife of deceased contesting -— Plain- 
tiff questioning validity of marriage between the 
deceased and his second wife — Jurisdiction of 


Court Mad 188 B 
——S. 887 — See also Ibid, S. 295 
Mad 188 B 


——S. 887 ` — Testamentary suit by son — 


‘Contest by second wife of the deceased — Son 


contending marriage was nullity — Jurisdiction 
of Court to decide the question Mad 138 C 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (18 of 1960) 


See under Houses and Rents, 


Tamil Nadu Estates (Abolition and Conversion 
into Ryotwari) Act (26 of 1948) 
See under Tenancy Laws. 


TENANCY LAWS 


—Bombay Tenancy and Agricultuari Lands Act 
. (67 of 1948) f 


——S, 4B — Applicability ~~ Tenant holding 
over after expiry of contractual tenancy — 
S. 4B, held not applicable SC 965 


—Kerala Land Reforms Act (1 of 1964) — 

-—S. 82 (as amended) — Bar under is against 
very. entertainment of suit itself — After amend- 
ment, suit for declaration and recovery of pos- 
session of property pending application for fixa- 
tion of fair rent cannot be proceeded with. 
1970 Ker LT 1022, Overruled Ker 66 


—Punjab Security of Land Tenures Act (10 of 
1953) 





——S. 2 (8) — Tenants’ Permissible Area — 
SC 10538 B 


—S. 2 (5-a) — Surplus aree — Banjar land, 
exclusion of — Proof SC J053 C 


—Estates (Abolition and Conversion into Ryot- 

wari) Act (26 of 1948) 

—S. 18 (b) (iii) — Requirements —- Mere in- 
tention of land-holder to cultivate or resume 
land for cultivation ~~ Not icient, Civil 
Revn. Petna. No. 807 of 1965, D/- 21-8-1967 
(Andh Pra), Reversed . SC 1066 








Transfer of Property Act (4 of 1882) 


-—S. 105 — Lease or licence — Tests to de- 
termine Pat 156 
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Transfer of Property Act (contd.) 
——Ss. 106 and 111 (h) — Notice for termina- 
tien of temancy — Validity of Determination — 
Test All 221 
——S. 106 — Notice to quit — Lessee dying 
leaving behind widow and three sons — Whe- 
ther separate notice to each necessary 
Delhi 145 
—S. 108 — T. Buildings (Lease and Rent 
Control) Act (18 of, 1960), Ss. 10 (2) (7) and 14 
1) (b) — Eviction petition — Denial of title 
contemplated by S. 106, when. disentitles tenant 
to ask for notice under S. 106 Mad 149 A 
——S. 106 — Landlord invoking provisions of 
Rent Control Act for eviction on specific plea 
that respondent in eviction petition is his tenant 
— Incumbent on landlord to terminate tenancy 
as per S. 106 Mad 149 B 
—S. 111 — See Evidence Act (1872), F 104 
Cal 182 A 
—s. 111 (a) — See Evidence Act (1379), 
S. 116 Cal 189 C 
Siy 111 (g) — Section makes no distinction 
between a condition and a covenant n 
182 


Cal 
—-S. 111 (th) — See Ibid, S. 108 All 221 
a a Act (II of 1100) 


—Ss. 7 — Provisions‘ are saved by 
S. 29 ‘ay Pi "he Hindu Marriage Act (r958) 


Ker 71'A 
——$. 4 — Grounds for 


dissolution — Such 


grounds are not required to be established by 


proof beyond reasonable doubt Ker 71 D 


—~S. 5 — See Ibid, S. k Ker 71 A 
—S. 6 — See Ibid, S. Ker 71 A 
—S. 7 — See Ibid, S. %4 Ker 71 A 


—S. 7. (4) — Nair Act Delegates Rules, 
Rr. 46, 47 — Powers of High Court in appeal 
— Pewers are limited, High Court cannot go 
behind verdict, to ascertain whether there is 
sufficient supporting evidence Ker 7 B 
Travancore Nair Act Delegates Rules 
. 46 — See also Travancore Nair Act 
(1100), S.7 (4) > Ker 71 B 
Rr. 46, 47 — Verdict of the delegates — 
should avoid a general verdict and 








Delegates 


- University Hand. Book (1965-868), en 14-A 


Travancore Nair Act Delegates Rules (contd.) ` 
should give opinion on princip -facts in res- 


pect of grounds for dissolution Ker 71 C 
——R. 47 — See 
(1) Ibid, R. 46 - 71G 
(2) Travancore Nair Act (1100), S. es a 


Ker 71 B 
U. P. Cantonments (Rent Control and Eviction) 
` Act (10 of 1952) 
See under Houses and Rents. 
U. P. District Boards Act (10 of 1922) 
——S. 95 — See Limitation Act (1908), Ani 
cle 146-A All 209 
— S. 146 — See Limitation Act (1908), re 
che 146-A - Al] 209 B 
U. P. State Universities Act (10 of 1973) 
See under Education. 
U. P. (hemporary) Control of Rent and Evic- 
tion Act (3 of 1947 
See under Houses and Rents. 


. U. P. Urban Buildings (Regulation of Letting, 


Rent: and Eviction) Act (37 of wey 

See under Houses and Rents, 
Wakf Act (29 of 1954) 
——S. 11 — See ‘Ibid, S. 12 Andh Pra 169 
Ss.'12, 20, 11 — Scope of proviso to 
S. 12 — Proceedings of Board resulting in re- 
ccnstitution of Committee -— Not invalid in 
view of S. 20 Andh Pra 169 
—S. 20 — See Ibid, S. 12 Andh Pra 169 


Tenancy Act (19 of 





West Bengal Premises 
1956) 


See under Houses and. Rents, 
Wilkinson’s Rules -> 
R. 20 — Selection of penchas — Require- 
ments Pat 149 D 
Words. and Phrases 
—Locality’ — Meaning of — See Land Ac-. 
quisition Act ee) S. 4'(1) Madh Pra 76 A 
——“Ordinarily”» — Meaning of —— See Public 
Safety — ye nas af Internal Security Act 
(1971), S. 5 (a) Madh Pra 95 
——*“Statutory body” — See Education — Agra 
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ERRATA 


A. I. R. 1976 -Apzi] Part 
D AIR 1976 SC 680, Headnote Pt. (A) — At the end index note and also at the 
ead of para 3 of brief note add the following:— 
k “Criminal Revn. No. 2475 of 1971 D/- 22-11-1974 (All), Reversed”. 
(2) AIR 1976 SC 739 — Page 740 col. 1, Headnote Pt. (A) — At the end of indeg 


nete add the following:— 


“Criminal Appeal No. 263 of 1970 D/- 7-5-1971 (Raj), Reversed.” 


(8) AIR 1976 SC 756, Headnote Pt. (A) — 
add the following: — 


Aż the end of index note and brief note’ 


“W. P. Nos. 351 and 462 of 1969 D/- 3- 10-1969 (All), Revėrsed.” . 


(4) AIR 1976 SC 882, Headnote Pt. (A)— 


(i) Index note, line 1, Read oe P. c, _ (1898), S. 423” for “Criminal 


P. C. (1974), S. aP. 


(ii) At the end ‘of index note andl brief note.add the following:— 
“Decision of the Patna High mt dated 2 ZIBI Reversed”, . 


(5) AIR 1976 SC 885. 


On page &86 Col. 1, Headnote (C), Para 2 (beginning with “it is,... 


‘net’ after ‘does’ and before ‘cast’. 


.”) line 6, read 





LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM 
ETC. IN a. I. R. 1976 MAY 


Diss. = Dissented from in; Not F. 
i = Overral2d in; Revers, = 


Over, 
ALLAHABAD 


AIR 1937 All. 284 = 1987 All WR 122 — 
Diss. , AIR 1876 Delhi 148, 


AIR 1966 All 1 = 1965 All WR (HC) 281 
— Diss. AIR 1976 Delhi 148. 


AIR 1973 All 290 = 1973 All WR (HC) 20 — 
Diss. AIR 1976 Guj 72 C (FB). 


(1974) S. A. No. 2978 of 1972, D/- 
(All) — Revers. 


(1975) 1 All 
SC 1073. 


30-4-1974 
AiR 197G SC’888 A. B. 


LR 107 — Rovers. AIR 1976 


ANDHRA PRADESH 
(1967) Civil .Rem. Pet. No. 807 of 1965, 
' D/- 21-8-1967 (Andh Pra) — Bevers. 
1876 SC 1066. 
. CALCUTTA 


AIR 1942 Cal 151 = 5 ean WN oe. — Diss. 
AIR, 1976 All 209 B 


l GUJARAT 
(1966) C. R. 


No. 843 cf 1962, D/- 10-11- 
ae (Gu). — Over. AIR 1976 Guj 72 C 
} 


_ KARNATAKA 


AIR 1972 Mys 944 = (1972) 1 Mys LJ 437 — 
Diss. AIR 1972 Guj 72 C (FB). 


KERALA 


ILR (1970) 1 Ker 116 
SC 1031 E, I, J. 


AIR 1971 Mad 442 = 


AR 


— Revers. AIR 1976. 


= Not Followed in; 
Reversed in 


Madhya Pradesh (comtd.) 


(1975) Misc. Petn. No. 68 of 1874, D/- 29-9 
1975 (Madh Pra) — Over. AIR 1978 
Madh Pra 76 A (FB). 


MADRAS 


AIR 1922 Mad 321 15 Mag LW 667 — 
Diss. AIR 1976 All 201 B 


AIR 1971 Mad 442 — Revers, AIR 1976 SC 
958 A. 


84 Mad 
Diss. AIR 1976 Ker 68. 


1971 Mad LW (Cri) 124 — Revsrs. 
SC 980 A, i 


LW 889 — 
AR 1976 


ORISSA 


(1972) O. I. C. No. 82 of 1968, D/- 25-4-1972 
(Orissa) — Revers. AIR 1976 SC 1069 B. 


PATN A 


AIR 1921 Pat 467 = 8 Pat LT 729 — 
AIR 1976 All 201 B 


PUNJAB 


AIR 1954 Punj 261 = 56 eee 
Diss. AIR 1976 Goa 28 A. 


Diss. 


AIR 1971 Punj 423 = 73 Pun LR 783 (FB) — 
Held not good law in view cf AIR 1970 
SC 849. AIR 1976 Puny 157 (FB). 


wer Civ. Pe No. had of 1972, D/- 30-3- 


Over. AIR 1976 Ker 66. — By 
MADHYA PRADESH RAJASTHAN 
1971 P. No. 462 .of 1970, D/- 5-7-1971 Y . 
; T radh Pra) p Over. AIR 1976 Madh Pra AIR 1989 Raj. 313 = 1969 Raj LW 248 — 
71 A (FB; - Diss. AIR 1976 Guj 72 C (FE). 
: i : ERRATA 


_ ATR 3976 Bom 10 (Jan) at page 12. Col. 1 ` 
In lines 9 and 10 from the tòp for the words “the Commissioner (Collector?)”, 


‘read the words “the Commissioner”. 


AIR 1976 Supreme 


COMPARATIVE TABLE 
(10-4-1976) 


1976 


May 


All India Reporter = Other Journals , 
AIR 1976 Delhi |AIR 1976 Madh Pra 


AIR 1976 S. C. 


Court AIR Other Journals |AIR Other Journals |AIR Other Journals 
AIR Other Journals |1012 (1978) 1800889 |138 1975 Rajdhani 68 1976MPLI6B 
888 (1976) 1 Serv 1016 878 TO 207 L R 532 1978 Jab LJ 187 
LRa213 |1027 38 aol B16 187 1976 Rajdhani 68 1976MPL J 320 
19768 L WRGT7 |1081 (1976) 1 S00 466 LR 174 1976 Jab L J 130 
907 (1976) 1 800810 | 1058 2 141 1975 Rajdhani TIF B1975 M P L J 868 
1976 S00 1057 1976 U J (80) 284 L R 514 1976 Jeb L J 47 
a2 FacL R 168 |1066 ae LB547 | 88 1976 Jab L J97 
908 (1975) 2800 322 |1089 (1976) 1 Bery 1976 Ren O R 133 1976 M P L J 102 
19758 00 (1976) 18 00 967 |148 a 82 1976 Jab L J 54 
(Tax) 480 |1078 1976 U J (80) 282 | 160 se. 1976 MPL J 42 
1975) 4 8 O O 834 |1074 ie 164 e+. 86 1975 MPLS 758 
910 Gore) 2900 515 | 1080 ea . 1975 Jab L J 810 
46 Com Oas 142 1084 ise | AIR 1976 Goa 
912 1975 8 O 0 (Ori) 750| ATR 1976 Allahabad AIR Other Journals | AIR 1976 Madras 
1975 All Ori O 334 AIR Other Journals 
(1976)1800 28 {ATR Other Journals 230 > m 138 88 Mad È W 69 
$15 (1976) 1 S O O 662 |195FB ee 23 = 143 88 Mad L W 689 
1976 8 CO (Gri) 151| 201 ist 28 see 147 89 Mad È W oon 
917 (1976) 1800 621 |204 (1976)2 ANLR 46] 24 x (1976) 1 Mad 
i 176 8 go (cri) 120| 208 awe a ove l LJ 186 
3 0367 |208 (1976) 2 All G ; “ 
1975 Pat L J R 216/209 es a 19A ad Maa 149 
924 (1976) 1 800-614 jais 1976 Al Woes | AIR 1976 Gujarat [151 88 Mad L W 673 
1976 8 0 O (Ori) 113) 914 abe AIR Other Journal 
929 81 Fac L R 3840 216 66 iga ule EI 490 
(1976) 1 Lab G J 90 220 ae | 2°B ne 154 88 Mad L W 748 
Tor E 156 (1976) 1 Mad 
ang (STIRO 229 (1975) 1 All LR 823 oC al Karnataka nate 
32 = 1975 All W O 579 sher Journals f 
939 (1976) 180.0 863 '230 A AA e (1978) Kant _ AIR 1976 Orissa 
951 1976 Our LJ 283 (1975) 1 All - | L151 (428 ~ Other Journals 
1978) 1 BOO i O76 All Wo 668 sat = a 
as | 65: 
957 faae, 2 AULR 451287 x oe 90 Kang 810 AIR 1976 Patna 
1976 
963 Si fectRa (ATR 1976 Andh Pra ° Dakara | ia: ase 
985 1975 U J (80) 959 }ATR ` Other Journals gy (7975) 9 Kant 138 L 
966 1975 Ori LR 150FB(1975) Andh Pra. DJs |137 » 
(S0) 576 L J (HO) 258 | ILR (1978) 149 Sa 
975 1975 Cur L J 674 |165 (1875)2 Andh Kant 158 = 
1975 BOO W R 385 ant 143 1156 i 
(Cri) 742 |169 (1978) 1 Andh 97 (197°) 1 Kant 158 i 
(1976) 2 800 20 W R 102 cae ae oe 
1976 AllGri@1 |171 (1975) 1 Andh Pra mR G9 AIR 1976 Punjab 
977 (1974) 4 B O O 668 L J (HG) 331 Kant 119 AR Other J 
980 1875800 ILR (1975) Andh eee mae 
(Ori) 768 - i aa L.J 484 |130FB ILB (1975) 2 
985 i975 800 ı AIR 1976 Bombay meat ela) [eee ee ee ae 
Gri) 737 AIR Ot ; ~ : nj 
1975 our 3737 165 eae 157FB1975 Rev L R 821 
1978)180015 185 1976.Mahu J66 | AIR 1976 Kerala ex: 
989 {1978)1 800 37 199 77BomLR671 AIR Other Journals |AIR 1976 Rajasthan 
994 (1975) 1 ie bis | AIR 1976 Calcutta 85 1978 Kər LT 27 JAIR Other Journals 
1975 SOO ; AIR Other Journals, 68 1975 Ker L T5687 [221 1976 Raj L W836 
(Ori) 748 184 as _ 68 ILER (1875) 2 ee DN 18 
(1978) 1800 24 174 ne ie Ker 444 |123 1975 W LN 677 
997 es | 178 es Ves 1975 Ker L T 687. 1975 Raj L W 494 
1003 (1976) 1 800718 :182 71 LR (1978) 2 1235 1975 W L N 649 
1008 aa 185 a. Ker 347 ’ 1975 Raj L W 466 
1008 be 1189 80 Gal W N 193 30 1975 KerLT 614 /128 1975 W LN 670 
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Just Publishėd ` Both Vols. ready for despatch 


Commentaries on 


Companies Act, 1956 


by 
JAGADISH SWARUP 


Hix-Solicitor General of India and Senior Advocate, Supreme Court of India 
Author of : “Principles of Interpretation & Legislation” ete. 


2nd Edn. 1976 2 big vols. Pgs. more than 2000 Price Rs. 14€/- per set 
An authoritative commentary incorporating the Companies (Amendment) Act, 1974. 


Since 1964, when the first edition of this book was published, there have been 
apid and far reaching changes in the Company Law, particularly the changes made 
by the Companies (Amendment) Act, 1974. which have almost overhauled the whole 
‘Company legislation, Tie Government has now wider powers to supervise the func- 
tioning of the Companies and law has been made very stiff and complicated. Only a 
learned person of high calibre can solve the intricate problems of Company Legis- 
lation. The renouned author and former Solicitor-General of India, with very wide 
experience at the Bar has done a commendable job in revising and recasting the book 
for its new edition. The Govt. has framed many important. new rules under various 
‘sections of the Act during the year 1975 which have all been incorporated in the 
book. The Commentaries are lucid, critical and very exhaustive with up-to-date 


-case-law. Copious refersnces to British cases are found in the book. : 


“He kneweth not the law who kneweth not the reasons thereof”, The author 
“thas always kept this dictum in mind and an attempt has been made to emphasize 
‘these principles. 


About the Author 


~ «Shri Jagadish Swarup has had a'wide experience at the Bar and served as the 
Solicitor-General of India from 1969 to 1972. ‘He was a co-opted Member of the Law 
‘Commission and served as a Member of a-Committee on Company Law. H= was also 
‘honoured with the ‘Tagore Professorship’ of Calcutta University. 


Just Published 


aa 


THE LAW RELATING TO. | 
COMPANY DEPOSITS 


R. S. GAE, Senior Advocate, Supreme Court - 
Formerly Law Secretary to the.Govt. of India. 


Gae’s book on Company Deposits presents the most comprehensive, able, lucid 
‘& precise study of the various legal & practical aspects of the law relating to 
-company deposits. The aim of the book is to provide in simple and clear language an 
educative and authoritative account of the relevant provisions of the law, so that the 
exposition of a difficult and intricate law is simplified and made fascinating. 


1976 Edition "Approx. 200 pp. l $ Rs. 95,00: l 
EASTERN BOOK COMPANY 


_. 34, LALBAGH, LUCKNOW - 226001. 
1976 Indexes (May) 2 (1) 
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In Pursuance of 20 Point Economic Programme of Our Reyerad Prime Minister Í 
- Shrimati INDIRA GANDHI The First Step Towards Socialisation of 
Urban Land and Immovable Property 


Just Out THE FISRT ANALYTICAL AND CRITICAL Order Today 
COMMENTARY ON 


Urban tand (Ceiling & Regulation) Act, 1976 
(No. 33 of 1978) 
with Rules 


By Hon’ble Shri Justice B. MALIK, 
Chief Justice, High Court, Allahabad (now retired) 
& JAGDISH LAL, B.A., LLB 
Assisted by Editorial Board 


ist EDITION 1876 


SPECIAL FEATURES OF THE BOOK 


About 3,000 Judicial Pronouncements of various High Courts and that of the: 
Supreme Court of India are marshalled to aid the Commentaries of this 
book in order to explain various provisions of the Act and Rules. 


(1) Intention of the Parliament in legislating this Act. 
(2) Basic provision of the Act. 
(3) Categorical division of urban areas. 
Urban arzas have been divided under four categories A, B, C, D. 
(4) Ceiling limit per category. 
Ceiling limit for these categories have been fixed as under : 
Category A 500 Square Metres. Category C 1500 Square Metres. 
Category B 1000 Square Metres. Category D 2000 Square Metres. 
(5) Acquisition of excess :and. 
(6) Determination of amount payable. 
(7) Outer limit of the amount payable. 
The amount payable shall in no case exceed Rupees two Lacs. 
(8) Mode of payment of amount tn cash and bonds 
The amount payable shall in no case exceed Rs. two lacs. Only 25 per cent of the: 
“amount” or Rs. 25,000 whichever is less, shall be paid in cash and the balence in negotiable» 
bonds redeemable after 20 years with an interest of 5 per ceni with effect from tha date om 
which the excess land is acquired. 
(9) Exemption ia respect of certain specified categories of vacant lands. — ` 
(10) New constructions. 
An outer limit of plinth area has been fixed for all the-categories A, B, C, D. 
(11) Constructions already in progress. 
(12) Demolition powers. 
(13) Application of penal law, 
(14) © ffences. $ 
(15) Companies, Partnership and Hindu Undivided Family. 
(16) Dwelling unit. 
Land to be covered hag been prescribed and plinth area, defined. 


Special Features of The Book 
In this commentary an attempt has been made to explain various provisions of the Act with the- 
aid of analogous case-laws up-to-date, and various Central and State Acts. Even decisions of the foreign- 
Courts have been marshalled to explain certain previsions of the Act. Inter-connected provisions too- 
have been tackled appropriately to make the book self-contained. 
Suggestions for improvement are welcome and will be given effect to in the next edition. To err: 
is human. Any discrepancies if found may kindly be communicated, as it will improve our service. 


About 600 Royal Pages Price Rs. 55.00 
Place your orders with: -LAW PUBLISHERS; Sardar Patel Marg, ; 
Post Box No. 77, ALLAHABAD-1. ( Grams r" PUBLISHERS” )- 
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Just released by Debooks 
- Nandis © 
Civil Ready Referencer 
Edition 1976 i Rs. 60.00. 


Decisions are daily multiplying. It is difficult even for the busy practitioners to keep 
pace with it. The Courts desire fhe propositions of law propounded by Advocates 
the sanction of decisions of superior Courts. Valuable time is wasted in futile search 
for decisions. : 


This book will be of immense help to busy practitioners. The bench also may 
test thé arguments of lawyers with reference to decisions. Reference of decisions on 
important statutes would be readily available. The book has no parallel. Subjects are 
arranged by suitable headings and tkose ace well indexed. The decisions are up-to-date. 
Numerous Supreme Court decisions ere cited. The Index is methodically and scienti- 
fically arranged. 


It is a must for the Judges ard advocates, 


| Saha’s 
Marriage and Divorce 
Edition 1976 Rs. 50.00 


Sana’s MARRIAGE & Drvoroz gives a complete information on the subject supported 
by up-to-date decisions, both Indian and abroad. The underlying principles of all 
matrimonial reljefs and grounds thareof in the background of the Special Marriage 
Act, the Hindu Marriage Act, the Christian Marriage Act, the Indian Divorce Act, the 
Muslim Law of Marriage and Divorce, the Foreign Marriage Act, etc. have been 
succinctly dealt with and discussed. 


The most outstanding feature of the book is the author’s traversing the entire . 


field of Indian law from ancient to modern age. The chapter entitled “Marriage and 
Conflict of Laws” deals with a subject which has not been discussed by any allied 
publication in India hithertofore. I: is essential to the bench, the bar and the ao 
interested in this branch of the law. 


The Companies Act, 1956 
Edition 1976 Rs. 30.00 


The book contains the text of the Corpanies Act, 1956 as amended up to tst January 1976 
with ‘short notes, ee new rules:am1 several Allied’ Acts and Rules are also added. 








Please send your order to 


ih Eastern Law. House Private: Ltd. Publishers 


` 54 Ganesh Chunder Avenue and 
CALCUTTA 700013, | Booksellers 
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Announcing Publication of 


The need 


What it 


Editors 


Current Central Legislation 


(A Monthly Journal of Central Acts, Ordinances, Regulations, 
Rules and Notifications) 


Since the past one year legislative activity of the country has intensified, 
both in the form of new and amending Acts — preceded often by Ordin- 
ances — and in the form of new Orders, Rules and Notifications. Expectedly 
this pace is going to be kept up for the social welfare of the country and its 
plan for economic growth. It is, therefore, obvious that the conventional 
books and journals will not suffice to keep those concerned with law up.to- 
date, What is needed is a journal exclusively devoted to prompt reporting 
of all these above changes in a consolidated form through an easily 
accessible, sure and reliable source. Such a need is proposed to be met by 
this new monthly Journal. 


contains 

This journal will cover all new Central Ordinances, Presidential Acts, Acts 
of Parliament, Regulations, Government of India Notifications, Orders and 
Rules and also the Notifications of the Supreme Court of India. 


This new monthly will be edited by the expert and experienced editoria} 
staff of Lucknow Law Times — the popular journal now in its 17th year 
known for promptness, completeness and reliability in reporting statutory 
law for the State of Uttar Pradesh. 


Subscription 


The annual subscription has been fixed at Rs. 30.00 per annum, (V. P. P. 
charges Rs, 3.50 Extra), 


Concessions for § C C Subscribers 


The subscribers of Supreme Court Cases are offered this valuable publica- 
tion at a concessional subscription rate of Rs. 27.00 (Plus Rs. 3.50 for 
V. P. P.) only. 


Subscription Year 


The subscription period is April to March- i. e., for the current year it wil} 
be April 1976 to March 1977. 


Act now. Send in your order today. Better remit subscription 
by M. 0. along with your order to save high VY. P. P. charges. 


EASTERN BOOK COMPANY 
34, LALBAGH, LUCKNOW- 226001. 
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Selected Law Books 


1. AIYER: Law of Contempt of Court, Perliament and Public 
Servants (containing commerc-aries on Contempt 
of Courts Act 1971, and Gereral Contempt Law 
with Chart of Corresponding Sections of 1952 


Act and 1971 Act), 5th Ed. 

2, RAO: Law of Injunctions — In 2 Vols. 4th Ed. 

8, GUPTA: Firearms Bal_istic and Jurisprudence 2nd Ed. 
4. AGARWAL: Supreme Ccurt Criminal Digest, In 2 Vols. 

1950.75 8rd Ed, 


5. VERMA: Muslim Marriage and Dissolution, (1971 Ed, 
with 1975 Snap lean’), 

8, S. ROW: Court Fees and Suits Valuction Act. (Central 
and States) (1967 Ed. witz 1975 Supp.) 

7, Yearly All India Criminal Digest 1974 

8. Yearly Supreme Court Digest 1974 


9, KRISHNASWAMI: Law of Adverse Fossession, 8th Ed. 
10. BANERJEE; Law of Criminal App2als and Revision. 

(1971 Ed, with 1975 Szpplement), 3rd Ed, 

11, R. SHARMA: Law of Mesne Profits. 5th Ed, 


12, SUBRAHMANYAN & SINGHAL : Contract Act, In 2 Vols., 
(1963 Ed. with 1975 


Supplement), 
18, CONSUL: Probation of Offenders Act and Rules. (Central 
and States}. 8rd Ed. 
14, JAI PRAKASH: Essential Commodities Act, (with up-to- 
date Central Contr=] Orders). Srd Ed. 


15, CHANDAK : Law of Notices (Civil azd Criminal. With 
i Model Forms) (1971 Ec. with 1975 Supp). 2nd Ed, 


16, BEOTRA: Customs Ac: (1971 Ed. with 1975 Supp). 8rd Ed. 
17. KATIYAR: Easements and Licences. 8th Ed. 
18, SETHI: Hindu Succession Act. 5th Ed. 


19, AGARWAL: Privy Council, Federal Court and Supreme 

Court Taxation Digest 1922 — 1974. 

(1922—1972 Ed, with Addenda of 1973 

and 1974 Cases), 
20, S. ROW: Provincial Insolvency Act, 8rd Ed, 
21. BINDRA: Interpretation of Statutes, 6th Ed. 
22. BAGGA: Labour Mansal (containing about 70 Labour 

Acts and Rules) In 2 Vols. 

23. ACHAR: Motor Transport Workers Act. (with States 


Rules), (1970 Ed. with 1975 Supp.). 2nd Ed, 
24, SUBRAHMANYAN: Law of Minors. ` 2nd Ed. 
25. CHATURVEDI: Natural and Social Justice. 2nd Ed. 
20, BEOTRA : Partition Act (with model f=rms). 2nd Ed, 


27, SINGHAL: Indian Partnership Act, (with States Rules) 
(1966 Ed. with 1975 Supplement). 
- 28. BINDRA: Hindi: Pleadings and Preetice (with about 


550 Model Forms), 2nd Ed, 
29, SETHI: Police Acts (Central and States) (1970 Ed, with 
1975 Supplement) Srd Ed. 


30. AGARWAL: Supreme Court Sales Tex Digest. (Central 

and States) 1950—74 (1950—72 Ed. with 

Addenda of the 1973 and 1974 Cases). 
31. SASTRI : Societies Registration Act. (Gentral and States), 5th Ed. 
82, BANERJEE: Law of Specife Relief T, L, L, (1971 Ed, with 


1975 Supplement), . 5th Ed. 
33. GOPALAKRISHNAN : Law of Wills, 3rd Ed, 
84. CHAUDHARI: Art of Writing Judgments (with Civil and 
Criminal model: Judgments), Srd Ed, 
85. RAO: Law of Agency. a7 © 
86. DAS: Arbitration Act. . 8rd Ed, 
87, AIYER: Law and Practice of Arms anc Explosives. 7th Ed. 
88, ANAND: Constitution of India (1965 Ed, with 1974 
Supplement), -` 2nd Ed, 
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Pama eoma meth NAY AR 


Phone: 3441 Grams: Document Houses, SIM LA -3, 
(A, I. F. D. INVESTIGATION BUREAU ) 1930-1976, 
FULLY EQUIPPED with MODERN LABORATORY & LIBRARY, 
for DETECTING FORGERIES in ‘IMPORTANT cases in any Language. 
Wills, Partnerships, Agreements, Deeds, Pronotes, eta, 


Refer to: SENIOR CONSLTS. 


SCIENTIFICALLY FORENSIC OPINION UPHELD by JUDGES 
of the SUPREME COURT of INDIA. 


on Hzamination of Questioned Documents Inks & Paper Analysts € Eallistic Experi 


Dr. BAWA R. SINGH, PhD., Gold Mdeallist, 


(Great Britain), ete. F.R. M., S., M. R: P.S. 
wih NO EQUIVALENT & NOTHING PARALLEL 
More than 46 (Forty-six) Yaars Successful Exporienge 


QUESTIONED DOCUMENT EXAMINER'S HOUSE, SIME &-3e 








Grams: " Forgefos” Phone} 4121838 
l HANDWRITING ETIDENCE 
By K. 3. RAMAMURTHI, Handwriting Expert (48 years standing} 
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WHEN ORDERING A LEW BOOK 
| FIRST ASK 

| HAS A. L R: A PUBLICATION 

| INTHE FIELD ? ` 


" JOURNAL SECTION - 
“REVIEW IF SUPREME COURT.” 


{By y 0. P. Gorra, M.SO., B SO. (BON:) LL.B. Advocate High Court Allahabad 
` and Supreme Court.) 


The TERR Court is the highest Cours of 
the country and there is nowhere to go fom 
ats decisions. For this reagcn the Constituiion 
‘has raised the status of a review before the 
Supreme Court to the level of a Constitutional 
Provision (Article 137), Reviews in all other 
‘Courts depends upon an Act of Parliament, 
viz the Civil Procedure Code. 

2. The Supreme Court therefore has deen 
given very wide powers for review. There 
are no restrictions in Articié 137. But the 
Court has put eelf.imposed restrictions and 
has laid down in ruley made by itself shat 
review petitions shall be entertained onty on 
the same grounds on which they are oxter- 
tained in other Courts, viz., grounds giv in 
Order 47, Rule l, Civil P. C. But as this 
restriction has been imposed by its own rales, 
and the ruleg themselves say that the -Court 
can relax ar grant exemptions from any Zf its 
rules, theoretically there are absolutely no 
restrictions. 


3. Order 47, Rule 1 gives three grounds for 
review-: 


1. Dizeovery of new and important matter; 


2, Mistake or error apparent on the faze of 
the record ; and 


3. Any other sufficient reason. 


4, The controversy and misunderstanding 


. binges mainly on the second ground, viz, 
error apparent. 


5, When a judgment gives a ‘findirg, it 


analyses evidence on either side on.a particular 


print, believes one evidence, rejects the ather, 
and gives a finding in favour of the evidence 
acceptad. 


6. In appeal it can be urged that tbe- evi. 


dence rejected was more reliable and th=t the ` 


appellate Court will find it more acce}zable, 
Qa this ground the judgment is desirec to b> 
reversed, f 

q1. But such a plea does not lie in a r=view, 
‘because it is not an orror apparent. Hovever, 
there ars well established pleas the: are 
‘aeaepied ina review and which defirs the 
area of a rev'ew. These are :— 


4 z If the judgment has presumed a wrong 
act i; 


(2) If it has givəna finding based >n no 
evidence at all ; 
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(3) It it cites an evidence as basta for & 
finding but no such evidence exists on the 
record at all ; 

(4) It it -misquotes or misreada material 
evidence on record’; 

(5) Ifit igaores or goes against a binding 
ruling which was already in existence ; 

(6) If it ignores or does not notice a mate. 
rial provision of law ;. 

(7) If it hag entirely missed to read a mate- 
rial portion, of evidence } 

(8) If it has come to a finding to which ; no 
reasonable person. could have come on same 
evidence, i. ©., the finding is perverse ; and -. 
+ (9) If the judgment hag not dealt with 
effectively. and completely with an issue in the 
suif, on which issue depends the relief. 


8. These nine areas of a review are well 
defined and well-established by a large number 
of rulings. I will merely mention threa 
rulings here, 


1. In 1955 § O R 520 three Hon'ble 
Judges of the Supreme Court laid down 


ground No. (8). 


2. In A I R 1949 P O 112 (116), the Privy 
Council laid down ground No. (1) 
3. In AIR 1971 SO 2162, 
Court laid down ground No. (6). 
9, Further, once it hag been found that there 
is error apparent ina judgment, it does not 
matter whether it wag a conscious (i. e. deli- 
berate) or an unconscious one, nor does it- 


tha Supreme 


“matter whether the error arose out of mistake 


by Court or out of mistake by counsel or 
otherwise hows?ever. This was laid down by 
the Federal Court in A I R 1950 F O 131. 

10. Therefore whenever a reviewer can esta- 
blish, or seeks to establish, that his case falls 
within these well-defined areas, thea Court 
must not criticigs or snub him on the ground: 
“You are Griticising the judgment.’ Of course ` 
he jg criticising the judgment—he is not sup- 
porting it. But he is criticising it within his 
rights. 

44. Moreover, once an error apparent has 
been shown to exist, there is no choice befora 
the Court. The review has to.be admitted: It 
is entirely a different matter-that even after 
rehearing the appeal the Court may find that _ 


1 


18 Journal 


the final order remaing the same cven after 
correcting the error. That possibility cannot 
affect admission. The error apparent has to 
be corrected, R 


42. A word about second, third, fourth, etc. , 


reviews. There is absolutely no provison in 
law anywhere that only one review will lie. 
Under Article 137, every order of the Supreme 
Court can be reviewed, and an order ina 
review is cortainly “an order”. - 


13. If supposing in a tenth review the peti. _ 


Legal Aspects of Dowry 
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tioner satisfies the Court that the origina} jong- 
ment deserved review, then obviiusly he 
order dismissing the first review wesen error 
and deserved review. Therefore the order dis. 
missing the- second review was an- orror ang 


-deserved review. and soon till the tenth. 


This is more so because orders in review are 
never speaking orders and it cannot ba anid 
what considerations propelled them. 


14. There should be no. review—phobia in 
the Supreme Court. 


—— 
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“LEAL ASPECTS OF DOWRY” 
By Sar TARKESHWAR Naru, Eg-Judge Patna High Couri® ` 


The ancient Hindu scriptures have laid 
down '‘Kanyadan” (%4Te14) as being one of 
the ten Mahadans (H@1@M) vide: gear a afer 
Akak È ear | 

Agni Puran, 1st Khanda, Verse 24 
that is to say, Kanya Dan and gift of ''Kapila 
Cow” (Light Yellow coloured Cow) are two cf 
the ten Mahadans. 3 


The main object and purpose of the Maha- 
dans are Salvation (aya). 


2. Methcds have been prep ribed for ‘the 
marriage and Kanyadan of a girl. Her body 
should be adorned. 


area fesse sear seats a az: | 
a magaaet Geer a at I 
Boe THUMM, ARGS, QY SAT, NH A 


Suta had told Shaunak addressing him that 
the person who gives Kanyadan after fully 
adorning the body of a gixl with ornaments, 
goes to Brahmalok (heaven) and he will not 
have a rebirth, 

3. Marriage according to Hindu law had 
been a Sanskar or a sacrament. 
union and not & contract. The Aryan ideal 
of marriage was very high, In the Vedic 
period, the sacredness of the marriage tie was 
repeatedly pointed out. The ancient writers 
have put it, a woman is half her husband 
and completes him.” 

4, The custom of making gifta to the girl 
at the time of her marriage had been very 


‘ancient. It comes in various categories :— 


(i) Gifts are made bofore the nuptial fire, 

(ii) Gifts made at the bridal procession, 
‘that is to say. while the bride is being led 
from the residence.of her paren‘s to that of 


“her husband. 





¥ An addrese by Shree Tarkeshwar Nath, Ex- 
Judgé, Patna High Court, and ‘former President of 
} atna Law College Old Boy’s Association, delivered 
on 19-12 1975, at the Annual General Meeting of the 
Association. i 


‘It is a holy . 


(iii) Gifts made in tcken of love or afec- 
tion by her father.in law and mother.inJaw 
at the time of her making obeisance ad the 
feet of elders. dhe 


(iv) Gifts made by the father, 
(v) Gifts made by tha mother, 
(vi) Gifts made by the bzothers. 


These gifts are some of the “Siridhana’’”’ 
properties of a woman. She ig the absoute 
owner of such properties and the line of devo- 
lution is different. The 'Stridhana ” however 
used fo be a great boon and an asseb to she 
woman in times of adversity. 


5; Turning to the period of Treta (arp 
it is obvious that Raja Janak of Janakpur 
made lavish gifts to his two daughters and 
two nieces at the time of their marriages: 
with Shri Ramchandra and bis three younger 
brothers respectively (sons of Maharaj ‘Dash. 
rath” of Ayodbya). The great and ilustrione- 
poet Shri Valmiki has indicated that m the 
following verses :~—~ 

ary Us Aeri Sal erat i ag $ 

Tat aaea agit fife + IT 

FHSAA Sel sea Az sp 

RAMAN ered HIT, tl 

In Shrimad Valmiki Ramayan:— Balkands, 
74th Chapter, Verses 3 and 4. Thai is to say, 
Raja Jansk gave plenty of wealth in s/he}, 
such as several Jakbg of Cows, fine Carpets, 
Crores of Cotion and Silk fabrics, Elephants; 
Horses, and Chariots decorated with Orns. 
ment: and Sepoys. These gifts however ware 
not considerations for the marriages. 


6. Those facts however appear froma the 
great epic but in the modern age, mo one. 
possesses such a ‘vast wealth. Times bayas 
changed considerably, muck water has Sows 
down the bridges, since then and no 929 sax 
éven dream of the wealth and resources a} 
the command of Raja Janak or Mabasaie 
Deashrath. 


1976. 


:4, One must think of the living- presant. 
The actual position, however, is that the 


custom of giving Tilak and Dahej has been in. 
vogue even up.till-now, although most of the ` 


people in India where 40% of them are below 
the poverty line, cannot afford to meet the 


‘high demands out of their slender means, 


with the result that they have to incur loans 
and pledge their valuables to meet such 
demands. It leads to ruin and a disaster of 
the family. 

8. With a view to get rie of this social evil, 
the leaders of Maharashtra, headed by Shri 


Bal Gangadhar Tilak signed a social reform. 


document on November 9, 1890 discouraging 
dowry; child marriage; etc. The first piece of 
legislation in the State of Eihar was the Bihar 
Dowry Restraint Act, 19&0 (Bihar Act 25 of 
1950) which came into force on 1st January, 
1951. The object of the Ack was to provide 
for restraining the taking oz giving of dowry 
in marriage. “Dowry” according to this Act 
meant :— 


"Any thing paid or delivered as considera- 


tion of a contract of any bejrothal or marriage ` 


and included — 


(i) Tilak including Ch’ienka . where the 
amount paid in cash or kind or both exceeded 
two hundred and fifty-one rupees: or 
- (ii) Dahej including dwarpuja; milan or 
zadrah where tbe amount paid in ca2h or kind 
or both exceeded two hundred and aan 
rupees, but did not include— 

(a) Kanya nirikshan or mathjhaka, - 

(b) Stridhan or any other religious obliga- 
tiong enjoined by the Hindu Law or personal 
law applicable to the parties, or 


(e). Voluntary marriage gifts, such as orna- 
ments to a bride and dresses to a bridegroom 
made at any time after the golemnisation of 
marriage. i 

9. Suffice it to say, that sections 3 and 4 of 
the Act provided punishments for the persons 
taking dowry and the persone giving dowry or 
abetting the taking or giving of dowry. The 
offences were made non-cognisable and were 
triable by a Magistrate of the ist Class. 

10, According to the said Act, the maximum 
limlis of Tilak and Dahej payable ‘were 
Rupees two hundred and fifty-one respectively. 
It is important fo notice thas the voluntary 
gifts of ornaments or other things at the 
marriage were not prohibited. Moreover, by 
way of ‘‘Stridhana’’ the father, the mother 
and the brother could make huge presents to 
the girl at the time of her marriage or- that 
of the tridal procession. 

11. I have no hesitation in saying, subject 
of course fo correction, that the provisions ot 
the said Act were observed more in their 


a Legal- Aspects of Dowry, -~ 


. to marriages among the Hindus. 


breach, than in their observance.. Moreover, 


even people, while complying with the provi- 


siong of the Act, were completely free to make 
huge and lavish presents by way of ‘ Stri. 
dhan” and marriage giftz. The monetary. 
limitg on the amounts of Tilak and Dahej 


were considered ag low and ridiculous, even. 


when the prices wera not high in the year 
1950. This Act, however, should not dstain 
me, as it was repealed by the Central Act, 
The Nees Prohibition Act, 1961 (Act 28 of 
1961 


42. Before turning to:the provisions of the 
Central Act, it is necessary to notice, the 
Hindu Marriage Act, 1955 (No. 25 of 1955) 
which amended and codified, the law relating 
This Act 
brought about same fundamental ani salutary 
changes in the law of marriage, The Act, 
although it broke the past traditions, customs 
or usages, intends. to fit in with the social and 
economic theories of the modern age. The 
conditions and requirements of a valid Hindu 
Marriage were considerably simplified. 
tion 7 (1) provides that “°A Hindu marriage 
may be solemnised in accordance with the 
customary rites and ceremonies of either 
party thereto.” 


Sub-gaction (2) provides that:— 

‘where such ites and ceremonies include 
the ‘'Saptapadi (that is, the taking of seven 
steps by the bridegroom and the bride jointly 


- before the sacred fire); the marriage becomes 


complete and binding when the seventh atep 
is taken.” 


43. The Act does not prescribe the cere. 
monies requisite for the solemnization of the 
marriage but gives an option to the partieg 
to choose a form of.ceremonfal marriage 
which is in accordance with any custom or 
usage adopted by-either party. According to 
the scheme of the Act and its specife provi- 
sions, a marriage solemnised without per. 
forming any Gustomary ceremony or rite of 
either party is neither void ab initio, nor can 
be avoided under the specific sections of the 
Act. Section 7 has thus no mandatory 
effect, firstly for the reason that the word 
may, hag been used and the partieg are free 
to adopt the customary rites and perform 
the ceremonies or onit them. Seconily the 
word ' may’ may be connected with the worde 

“either” party. 


4%, There are different communities in thig , 


vast country and there is a possibility of the 
existence of cererronies and rites other than 
the ‘Saptapadi’, This being so, the legisla. 
ture in its wisdom did not expressly specify 
any particular ceremony or rite go that there 
may be a homogeneous piece of legislation. 


- Journal 19. 


See. 


a 
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45. There is no mention at all in tbis Act, 
about the payment or otherwise of any Tilak- 
or Dahej. The Act is completely silent in 
thls. respect and I should say purposely.so 
that the marriaze may take’ -place in a simple 


- and dignified manner without any harass- 
ment and coercion of the bride's parents or , 


guardians, putting on them no financial bur. 
den beyond their means. 

46. It was expected that after the passing 
of the Hindu Marriage Act, the settlement 
of the marriages would be easier, expenses 
would be minimised. marriage ceremonies. 
would be performed in a simpler manner, 
' causing no hardship; no harassment, no finan. 
-cial strain beyond means to any party but 
the pious wishes and hopes were frustrated 
and the entire episode relating to marriages 
became more and more complex day by day. 
The parents or the guardians of the girls 


_ were and are baing driven from pillar to 


` post for the negotiations of the marriages, 
and this process itself covers a period of a 
couple.of years or even more in some cases. 
The amounts of Tilak-and Dahej went on 
swelling alorg with the spiral of prices of 
the various commodities, keeping in view the 
status of the families. the academic qualifica. 
tions of the boys (proposed bridegrooms) and 
their avocations in life. 


47. Situation became tense and aggressive, 
It rightly reseived the attention of the Union 
Govt for making a- suitable enactment to 
-control the paymént of Tilak and Dahej in 
marriages. In the twelfth year of the Re. 
public of India, the Parliament enacted the 
Dowry Prohibition Act. 1961 (Act 28 of 1961) 
extending it to the whole of India except the 
State of Jammu and Kashmir. This Act 
came into force on 1st July 1961, 


48. Section 2 defined, Dowry | in the fol. 


lowing manner :—‘‘Dowry” means apy pro. . 
- erty or valuable security given or agreed 


to be given either. directly or indirectly : : 
(a) by one party to a marriage to. the 
other party to the marriage, 
(b) or by the parents of either party-to a 


‘marriage or by avy other person, to either . 


party to the marriage or to any other person: . 

at or before or after the marriage as con. 
sideration for the marriage of the said parties, 
but does not include dower or mahr in the 
cage of pérsons to whom the Muslim personal 
law (Shariat) applic. 


‘Explanation: I 4 
For the removal of doubts, it is hereby 
declared that any presents made at the time 
of a marriage to eiiher party to the marriage 
-in the form of cash, ornaments, clothes or 


other articles, shall not ba deemed to be 


` Legal Aspeots of Dowry 


consideration for the msrriage. 


Á. L R. 


dowry within thè meaninz of this sestion, 
unless they ara made as ccngidaration for the 
marriage of the said ‘parties, 


Explanation :— II.. 


The expression “Valugolo Seoarity” has 
the same meaning as in section 30 of the 
Indian Penal Code,” 


_49. Section 3 provides a penalty for giving 
or taking dowry, whéreas section 4 leya down 
the penalty for demanding dowry directly or 
indirectly from the parents or guardians of a 
bride or bridegroom, ag the case may be. An 


` agreement for the giving or taking of dowry 


became void according to sestion 5. No court 
could take cognizance .of ary such offence 
except ona complaint mede within one year 
from the date of the offance. . Sse B. 7 (b) 


Every offence under the said Act was made 


non.cognizable, bailabla and nonsompound. 
able. Section 10 repealed the Bihar Dowry 
Restraint Act, 1950 and the Andhra Pradesh 
Dowry Prohibition Aci, 1£58. ; 


20. It is important to notice ths at if dowry 
was given as a Gonsideraticn for the marriage, 
then only the giving or taking of dowry- 
amounted to an offence, Consideration is a 
G.mmon word and it msan3 thing given: done 
as equivalent.by a person to whom a promise 
is mada’ To conatitute cansidera-ion, there 
must ba: an act or prom‘se on tie part of 
the promisor or some other person at the 
desire of the promisor. 

24, I havo already mentioned that thia Act 
has proviled penalty for the\ giving or tha 
taking of dowry and also for demanding 
dowry. `A pertinent question arises as to 
how it would be proved to the satisfaction of 
the court that dowry was given or taken aa a 
Both the 
persons, L mean the one wo gives the dowry 
and the other who :ccepfs is being liable to 
penalties, it is difficult to-risuslise that either , 
of them would file s complaint against the 
othar to put him behind. the iron bara. The 

priests ani ths barbers cf both the parties 
onld necessarily keep mum and seal their 
lips to'speak even a word against their 
masters, Close relations of the partisa and 
the abettors would kasp themse_ves behind 
the scenes. To prove that payment of dowry 
was a Gonsideration fər- tke marriags would 
be an uphill task. 

22. Subject to correction, at least no cage 
‘ander this Act, came to the Patna High Court 
from 1961 to 1969. No court could take 
cognizance. of such an offence without the 


- previous sanction of ths State Government. 


The Siate Government would thus be in a 
position to gay whether sanction for prosecu. 
tion was sked for and if given, what was 
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the result during all these years from 1961 
to 1975. Ina cage like this, the defer~3 that 
property or valuable security was given a3 a 
voluntary offer out of love and affection and 
not as & promize or in fulfilment of any con. 
tract whatsoever, would be always open fo the 
person who gives the dow-y and it canrot be 
easily ruled out, 


23. Haplanation 1 (quoted above in extenso) 


hag given another liberty to the parents and 
guardians of the girls to make huge and kvish 
presents at the time of the marriage ia the 
form of cash, ornaments, clothes or other arti. 
cles and these gifts will not be deemed io ba 
dowry unless they are proved to have been 
given a; a Consideration for the mar-iage, 
Here again, the elements and the requisises of 
consideration have to be proved. Take an ex. 
- treme case, no Tilak is paid at all, but at tha 
time of marriage a huge amount of dash is 
paid besides giving ornaments, clothes, a 
motor gar and other house-hold articles The 
onus will be on the prosecution to prove tk atall 
these were given asa consideration for the 
marriage and {hen only the guilt osa be 
brought home. -These matters require e sarious 
consideration, so that the provisions of tha Act 


can be implemented and a relief can be given- 


to the needy and the poor parents of the girls, 


24. This Act if I may səy 30, haa not cured 
the malady although fourteen years have el. 
apsed. Speeches from the reatrums and rasolu. 
tiong for not demanding dowry have not been 
lacking but the system of dowry has continued 
to persist. The existence of this sosial evil in 
the 20th cantury seems to be- incongraous, 
particularly in the socialistic pattern of s3ciety 


for which strenuous efforts are being mada.. 


The psrents and the guardians of the girls 
have to beg or borrow, for offering Tilak and 
Dahej. Perrons well.placed and affluent in 
society would easily accept the marriage pro. 
posalg for their sons, if made by persone simi. 
larly placed, knowing full well that the Jatter 
would themeelves offer a handsyme dowry 
clandestinely, but. if the proposal happens to 
‘be made by a person of an average means, 
there would be a lot of excuses on one.p_ea or 
the other 


25. Recently the Dowry Prohibition (Bihar 
Amendment) Ordinance, 1975 (Bihar Ordi. 
nance No. 194 of 1975) hag been promulgated 
on the 20th October, 1975 to amend the 
Dowry Prohibition Act, 1961 (Act XXVIII of 
1961), in its application tc the State of Bihar. 


- Section 3 of the Ordinance replaces section 3 


of the Act and it provides a heavier punish. 
ment in the sense, that @ person giving or 
taking or abetting the giving or takmg of 
dowry shall be punishable both with imprison. 
ment sxtending to six months and to fine ex- 
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tending to five thousand rupees, Similarly 
section 4 of the Ordinance replaces section 4 
of the Act and it pfovides both imprisonment 
extending to six months and a fine extending 
to five thousand rupees to a person demanding 
dowry directly or indirectly from tha parents 
or guardians of a bride or bridegroom, as the 
case may be. Section 5 of the Ordinance re- 
places section 8 of the Act, and every offence 


now under the Act shell be cognisable, non.’ 


bailable and non-compoundable. - 

26, The definition however, of dowry with 
its explanation as given in section 2 of the Act 
hag not been amended. The position thus re. 
mains the same, namely that it bas to be 
proved that any property, or valuable secu. 
rity or present was givenaga consideration 
for tha marriage and thea only it can be 
deemed to be dowry. for attracting the penal 
provisions of the eforesaid Act or the. Ordi- 
nance (now converted iato & bill which hea 
been parsed.) 

21, The scheme of the Ast and the Ordi- 
nance is undoubtedly very wholesoma in order 
to get rid of this evil system of paying dowry 
but some more steps seem to be necessary in 
order to book the culprits. In all such cases 
undér this Act, extremé care has to be taken 
to determine whether the giving of property 
or presents was voluntary, out of free will or 
dowry was extoried as a consideration for the 
marriage. Some cash, ornaments and clothes 
may be presénted ont of love and affection 
but the rest may fulfil tha requisites of con. 
sideration. 


28. The ancient law-givers did not contem. 
plate # contingency in. which the intending 
“*bridegrooms may put pressure upon the father 
of a girl t9 pay him handsomely for the favour 
of marriage. On account of this, the salutary 
rule was that the father should give away. his 
daughter ‘with such ornaments as he could 
afford”. The insatiate longing for money ig 
altogether foreign to the ssared character of 
Hindu matrimonial alliance, 

29. I would humbly suggest that the Dowry 
Prohibition Act, 1961 (Act XXVIII of 1961) 
should be further amenied on the following 
amongst other lines :— 

(I) In Explanation I of Section 2, a limit 
should be fixed so far as the presents in form of 
“gash, ornaments, clothes or other articles are 
concerned. I may use the word ceiling on 
presents as the word ceiling has becoma & 


‘common expression these days. 
(II) It ia necessary to minimise the expenses" 


which are ‘incurrad by the parties to the 
marriage and in this view of the matter the 
maximum monetary limit should be fixed, 
beyond which no party oan spend in a 
marriage. This'would curtail the demands 
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which are-usually made by the parents of the 


- bridegrooms. 


a 


(III) Registration of marriages with details 
(as prescribed) should be compulsory both in 
rural and urban areas, before the officers 
authorised by the Government. At least in 
the State of Bihar, the Panchayat Offices ars 
situated in the villages and after solemniza- 
tion of the marriages, the Sarpanch or the 
Mukhbiya can keep a regular 
marriages taking place in his jurisdiction, Tha 
registration should be on the samea fine as 
births and deaths bava to ke registered. This 


‘kind of registration of marriages and a com. 


plete record thereof are likely to be usefal in 
future disputes, if any, regarding nuptial 
relationships. 


(IV) There should be a tliay body 
Gonsisting of officials and non-officialy to chalk 
out ways and means to implement the pro. 
visions of the Aot. 


80. Any person giving do xry or aosepting 


the same.should be debarred from being a- 


Gandidate for any election whatsoever, begin. 
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ning from the məmbərship of the Gram 
Panchayat and right up to the membership of 
the Parliament, Suitable legislations ome is 
neceseary for this purpose. 


34 Social reform cannot be left to law and 
‘law makers alone :— 


(i) The Sosial and Welfare organisations 
should take steps to educate not only the 
masses but the educated cnes aleo (the cream 
of the society} on proper lines, so that dowries 
may not be demanded and offered. Suclal 
reformer3 shonld gird ap their loins to work 
hard in this direction. Seminara ghould be 
arranged in schools and colleges for. this 
purpose, : 

(ii) Boys not taking dowrieg should be given 
scholarships aud other facilities during their 
acidemic career. 

(iii) “Inter caste marriages should be en- 
couraged, 

32. After ail, public co-operation is essen. 
tially needed to imnlemen: the provisions of- 
this Act. The quicker, we get rid of this social 
evil, the glory will be of mankind. 


REVOLUTIONARY CHANGES PROPOSED BY PARLIAMENTARY COMMITTEE 
IN FOOD ADULTERATION BILL: STUDY OF THE BILL AND THE REPORT 


By Mrs. Laswantr V. Gaxarra, Advocate. High Court Bombay. AND 


Y. B. Ganarra, Advocat 


The Prevention of Food Adulteration (Am- 
endment) Bill, 1974, to amend the Preven- 
tion of Food Adulteration Act, 1954. was 
introduced in the Rajya Sabha on August 12, 
1974. The Bill was referred to Joint Com. 
mittee of both Houses of Parliamen'. 
Committee received 249 memoranda contain. 
ing views, comments, suggestions, etc. on the 
subject matter of the Bill from various indivi- 
duals, associations and organisations. The 
Committee heard-the oral evidence tendered 
by 95 witnesses, The Joint Committee pre- 
sented its report to Parliament recently on 
January 5, 1976. Tha Oommittee hag sug- 
gasted far-reaching changes in the Bill and in 
the Prevention of Food Adulteration Ast, 
1954. 


Rampant adulteration.—Adulteration of . 


articlas of food and drink is so rampant as. if 
it is the role and the availability of pare, 
unadulterated, nourishing articles of food and 
drink is an exception. ' "The Industrial Toxi. 
cological Research Centre Lucknow anslysed 
12,750 samples of coloured food items includ. 
ing milk products, non-milk products, sweets, 
namkins, general confectionery, soft drinks, 
alcoholic drinks, tea, spices and condiments, 
and found that 70% of them had been tinted 
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4, Supreme. Court, 


with unauthorised colours toxicologically un. 
safe and otherwise unfit for human consump- 
tion.” Out of 4,09,200 samples of food items 
analysed by the Indian Toxicological Research 
Contre during last 13 years, 1,03,044 samples 
were found adulterated. In a recent survey 
carried out on the samples of chillies and 


“coriander collected from several areas in 


Bombay, the extent of adulteration in chilly 
samples was of the order of 56.25% and in 
coriander samples 45.67%. Thea extent of 
adulteration in milk is high.lighted by the 
Commities in its report'in these words, “milk 
ig an article of food in which the ‘incidence of 
adulteration, in spite of the Act, has been the 
highest. It wags, however, bronght before the 
Committee that there are few dairies who 
have their own cattle......adalteration in milk 
is so rampant that if action is taken against 
the suppliers of such dairies, perhaps no dairy 
would be left working in the country, even 
the Delhi Milk Schemes would come to grief.” 
The Committee waa on the horns of adile mma. 
The Committea itself could not suggest any 
way out and, therefore, observed, ‘'the Com. 
mittee therefore, thinks that some way should 
bé devised to ensure the conzinuance of these 
dairies and also to engura the supply of pura 
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miik” Et was also brought to the notice o! the 
Cammittoa that adulteration is going on a' the 
darci of amall four mills i. e. chakkies. ester. 

-Ang Go the grinding needs of small consunsers. 
TE iz ectorious that these chakkies are not -nly 
party or privy to adulteration bat also to 
ohsatine the consumer in diverse ways. The 
@heEbies ave hax lain- glove with some of tha 
graders. 


Rampant corruption. — The Committes 
sightly observe; that, “tha evil of food eiul. 
ersficn existing in the country cannor be 
aredicated by legislation alone ani muca is 
gequiced to be done for tha effective imple. 
mantetion ef thea various provisions contained 
dm fke Act.” The Act now in foroa hag sp-ead 
fits fentacles far and wide and has sharp caws 
and biting teeth but tha vice of corrup'ior has 
beon eating away into the very. vitals ot the 
Act. The vice of corruption is as old as tha 
bila while tho vica of adulteration is compa. 


gatively a modern phenomenon. By and lerge,. 


the big fish manage not z0 be caught ir the 
net of the Act. Tt is the small fry who, by and 
farga, are caught in tha net of the Act. The 
Oonamittea observes ‘it was abundantly mate 
alese ta the Committes by various witnasses 
both oMisial au 1 non-official that much of the 
malaise of non-implementation wrs due tc the 
@erraption at the lower level. The plea shat 
goreagsien ig rampant all round should not 
defer the Government from taking cffertiva 
atapa to root out corruption from the “ood 
degaciment.’ The corruption is not a nono. 
poly of a particular clasa of oficials. Sto-ling 
character is the hall mark of non-corruriiou. 
Hor a changa, why not detain a corrupt Sov. 
@roment gsarvant under MISA or Defencs of 
Gandia Acd? It is the right place for him let 
him coal his heels. 

The Committee observes that tha main 
gesponsivility for implementing the Act lies 


with the Gentral Government. The present 


_ Act is a Central Act enacted by Parliament 
ander Article 246 (2) of the Constitutian of 
{ndin es the subject matter thereof, viz, 
adulteration of food.stuffs and other vods 
falls under entry 18 of Last III (Concurrent 


Lies) of the Seventh Schedule, However. by 


and large, the actual enforcament of the Act 
haa crested with the Stata Governments and 
he fecal bodies. The Committee observes that, 
“fae effective implementation of the Act, a 
separate food department under the control of 
‘the Director of Health ke eg'ablished mm all 
the States and that generally spe:king except 
4m larger cities. the implemantation oi the 
Aot should not be entrusted to the Iocal 
okies” The food inspectors of some o7 the 
Poort be lies ara much more sufficient and sste- 
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matic compared to the food inspestors of tha 
State Department. 


Error. — Under the Act now in forse, the 
expression ea, is defined into 12° 
gub.clauses (a) to (1) of section 2 (i). Accord- 
ing to the Committee, section 2 (i) should be 
renumbered as section 2 (ia), An error hag 
crept in the report of the Committee. The 


‘Commitiaa observes that ‘'the primary food 


(i. o. any article of food, being a produca of 
agriculture cr horticulture in its nstural form) 
thai becomes substandard due to natural 
causes beyond the control of human sgency 
and which is not injurious to health has been 
exempted from the definition of "adulterat. 
əd,” However, tha operative part of tha 
report merely exemp's it from newly inserted 
clausa (m) and not from the other clauses. If 
the intention of the Committee is that such 
primary food ehould be exempted from the 


-definition of “adulterated”, the operative part 


needs to be suitably amended. Consumer pro. 
tection however, demands that such food 
should not be allowed to be marketed unless 


it is cleaned, reconditioned and made t3 con. ` 


form to the Act and ‘the Rules. 


Time limit for prosecution.— The Com. 
mittee cbserves that “cases involving food 
adulteration should be tried and the offen. - 


‘ders punished as quickly as possible’. To 


achieve this object, the Committee has suggest. 
ed the insartion of a new section 16A whera- 
under the offences under newly suggested 
section 16 {1) ordinarily punishable with 
minimum imprisonment of six, months and a- 
minimum fine of Rg. 1' 00/- and maximum 
imprisonment of threa yeara and fine would 
Ordinarily. be tried in a summary way. But 
when tried summarily, the Court oann st impose 
a sentence of imprisonment for more than 
one year. The Committee, however, has not. 
suggested any time limit for institution of . tha: 
prosecutions. For a rapid eradication of the 
vice of adulteration. tha prompt institution of 
the prosecution is a mut., Bat curiously: ` 
enough, a3 many 23 six to 24 montha and 
more are taken just for the institution of the 
prosecution. The lethargic implementing 
authorities would naturally resist the time- 
limit for institution of the prosecutions. Thoy 
move at such a speed that even the proverbial 
snail can win the race. They need to be 
awakened from their long lingering: slumber, 
Prior to the prevent Act, in Bombay Presi- 
dency, the Bombay Prevention of Adulteration 
Act, 1925, was in force and under section 13 
thereof the time limit of 30 daya from the 
grant of the cértificate by the Publ'c Analyst 
was laid down in respect cf the inatitation of 
the prosésution. Under the Prevention of Food 
Adulteration Rules, 1955 now in force, no 
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‘tme-limit is laid down for: despatch of the 
sample by the Food Inspector to the Pablic 
Analyst for analysis. But the Public Analys; 
has to furnish his report within a period of 
45 days of tha receipt of the sample. The 
Committee has suggested that the -Food 
Inspector shall, by the immediately succeed. 
ing working day of the dite of the sample 
send a gample of -the articke of ford to the 
Publio Analyst. The time limit of 45 days 
available-to the Public Analyst needs to te 
curtailed to 30 days and provision ne:ds to 
be made in the Act that no prosecution shall 
- be ingtituted in respect of the adulterated or 
misbranded article of focd after the expiry of 
60 days from the date of the sample. The 
provision for a samiy trial gone be 
delated. 


- Primary food sample of. — In the ‘Bill, - 


“primary food” has bsen defined as, “any 
articla of food, being & produce of agriculture 
in its naturál form, such as, cereals, millets, 
whole spices, whole pulses and edible oilseeds 
and includes rice, split spice; avd eplit pulses 
(whether husked or debuskel)”, The Com- 
mittee has recast this definition and defined 
‘primary food” as ‘‘any article of food, being 
a proiuce of agriculture or horticulture in its 
natural form.” In the operative part of the 
‘Report the Committee hag suggested- that “no 
sample of any article of food, being primary 
food, shall be taken under this sub-section 
(section 10 (2 )), if it is not intended for sale 
as such food.” The staniarda of honzsty and 
integrity in the trade being what they are, 
this provision would enable not-so.-honest a 
dealer to circumvent the law and escape the 
clutches’ of the law by selling foodgrains, 
spices, pulses and oilseeds, atc. a3 cattle feed 
or ag non.edible. This provision throws the 
consumer at the mercy of the trade. This 
provision needs to be deleted. ` : 


Sample division and disposal of. — 
Under section 11 (1) of the Act now in force, 
the sample of an article of food drawn by a 
Food Iogpactor is to be divided into three 
parts; one part is to be delivered to the person 
from whom the sample is drawn, the second 

„pb is to be forwarded for analysis to the 
Public Analyst and the third part is to be 
‘produced in Court. The Bill as introduced in 
Rajya Sabha rigbtly suggested that the sample 


should be divided into four parts and one of ` 


the parts be delivered to the party from 
whom the article of food was purchased by 
the party from whom the sample was drawn 
‘80 ag to bring it in line with section 23 (4) of 
the Drugs and Cosmetics Act, 1910. The Com. 
mittes has suggested that the sample should 
‘mot-be divided into four parts. In our. opinion, 
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she anggestion i in the Bill (clause 9) should be- 
retained. ` 


Revolutionary suggestions. — The Com. 
mittee has suggested that the sample should 
3e divided into thres parts but the suggestions: 
of the Commitise regarding th2 dispjaal of 
three parts demanda particular attention.. 
=he Committee has suggested that none of 
the parts of the sample taken should ba deli. 
aered eithér to the vendor or to the person 
from whom the vendor hag purchased the 
article. Thig suggestion of the Committee is 
revolutionary. 


Delivery of one part of the sampła to the 
person from whom the sample is drawn is a 


Bine qua non of this brenah of law. A century 


back, the English Sale of Food and Druga Act, 


. 1875, (section 14) provided for delivery of 


one part of the sample to the person from 
~vhom the sample was taken- and this require. 
ment was repeated in sect'on 70 of English 
Fool and Drugs Act, 1938, and bas been 
>epeatéd in rection 93 of English Foods and 
Drugs Act,°1955 (read with Part I of the VII 
Schedule thereto). Similar provision was 
made in section 10 of the earlier Bombay 
Prevention of Adulteration Act, 1925 and hig 
dean repeated in section 11 (1) of the present: 
Act. In our opinion, the dalivery of one part 
of the sample to the person from whom the 
sample ig drawn needs to be retained and 
should not be deleted. This provision is a: 
corner-stone of tbe Ast. 

If actording to ths report of the Public 
Analyst, the sample is adulterated, in ordinary 
coursa the prosecution would follow and if 


“according to bis report the sample is not 


adulterated, there ig no ground for prosecu- 
zon on a charge of adulteration. The Qom- 

mnittees however. ‘has madea revolutionary. 
gjuggestion that in the event of the Public 
Analyst certifying that the sample is. genuine 
and unadulterated and in the event of. ihe: 
‘ocal (health) authority being of the opinion 
shat the report delivered by the Public 
Analyst is erroneous, it would be open to that 
authority to forward one of the parts of the 
sample to.any other Public Analyst for . 
analysis and if the report of the result of the 
analysis of that part of the sample by _that- 
other Public Analyst is to the effect that the. 
sample is adulterated. the prosecution would 
Zollow. Thus, according to the Committee, not 
only no part of the sample should be deliver.. 
ad to the vendor or to the person from whom 
she vendor has purchased the article but 
aven if the report of the Public Analyst is to 
she effect that sample is genuine and vn- 
adulterated, the sword would remain hanging. - 
on the vendor and other parties concerned. In 


- our opinion, all the laboratories of the Public 
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Analyst -must be absolutely and compleiely 
independent of the enforcing autborities and 
these laboratories must be cut of bounds for 
the Food Inzpectors and the enforcing autho- 
rities. Under Rule 8 read with Rule 6, the 
„Food Inspectors are required to underga the 
training in the laboratories of the Public 
Analyst and these Food Inspectors co ne into 
contact with the Public Anslyst and the =taff 
of the laboratory. Whatever triining is ru- 


quired to be given to the Food Inspector must . 


be in a laboratory other than the laboratory 
of the Public Analyst so thet no contest deve- 
lops between the anforcing authorities om one 
hand and the staff of the laboratory of the 
Public Analyst on the other. The provisio2 in 
pursuance of the suggestion of the Commäktee 
that it woul! be open to the local health 
authority to go bekind the report of the Pzblic 
Analyst and get the sample analysed onca 
again by another Public Analyst and instiiute 
the prosecution if the second report is to the 
effect that the sample is adulterated ekould 
_ be deleted, 


Finality ‘of certificate unscientifiz, — 
Under section 13 (2) of ths Ach now ia force, 
either the accused vendor or the compla nant 
can seak the certiicats of the Director of the 
Cental Food Laboratory Calcutta. Cader 
action 13 (3), this certificate supersede the 
report of the Puklice Analyst and undez sec. 
tion 13 (5) proviso, this certificate ig ‘nal 
and conclusive of the facts stated therein. 


In Hoglish law. right from 1875 to 1963 


(sections 21 and 22 of 1875 Act, sectioz 81 
and 82 of 1938 Ast and gestions 110 and 112 
of 1955 Act as well as English Med-eines 
Act, 1968, Schedule ITI, paras 21.24), the 
remedy to challenge the report of the ‘Pub. 
lic) Analyst by having it analysed ir the 
laboratory of tha Government Analyst has 
been provided. Similar provision was mad; 
in section 14 (2) of the Bombay Prevention of 
Adulteration Act, 1925. However, at no 
time the second report is made to supersede 
the first report and at no time the gzcond 
report is made final and conclusive and it is 
left to the Court to ‘decide whethe: the 
article is adultexated or not in the ligt of 
the evidence on record. 

In the age of aver.flowering science, when 
man has sealed. the Mount Everest bas 

fathomed the-depths of the oc°ang ard has 
- left his footprints on the moon, the provision 
that the certificate wouid be final and con. 
clugive and would be the last word on seience 
is unscientific. The truth of the dictzm of 
Mr. Justice Jaszson of Supreme Court of 
America ‘Wa are not final because we are 
infallible, but we are infallible only bezauge 
we are final” also Folds zvod for the Certif- 
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cate of the Director, CFL. There is no 
rational reason to make the certificaie of the 
Director, CPL, Calcutta, supersede the report 
of the Public Analyst and to be final and: 
conclusive; on the contrary it reflects ad. 
versely on the Public Analyst. Science can. 
not bə pub in a straitjacket or a cage. 
In our opinion, eection 13 (2), (3) and sec:iom 


-13 (5) in so far as it relates to the certificate 
of the Director, OFL,- Calcutta, should be ` 


deleted. Rezources are limited, funda are 
Too few laboratories ace chasing too 
many samples. The need of the hour is to 
hive & laboratory for each district, The 
pres:nt Central Food Lsboratory, Calou!ta,. 
should be made a research laboratory instead. 
of an appellate laboratory or should be con. 


verted into-the laboratory of the Public Ans. 


lyst to cater to that region. 


If thega provision; are retained, the Gom.. 
mittee has rightly suggested tkat the certifi. 
cate of the Director, CFL would not be final and 
conclusive in case of those offences for which 


` the minimum punishment is three years and. 


a fine of Rs. 5000/. and the maximum punish. 
ment is imprisoament to a term of life and 
fine (proposed section 16 (1A) proviso) 

Under section 14 row. in. force, every 
manufacturer, ditributor or dealer of am 
article-of food must give a warranty in writ. 
ing in the prescribed form VIA about the 


‘nature and quality of such article to the 
„vendor. 


‘The Committee has rightly sug- 
gested the proviso that “a bill, cash memo. 
randum or invoice in respect of the sale of 
any article of food given -by a manufacturer 
or distributor of or dealer in, such article to 
the vendor’ thereof shall be deemel to be a. 
warranty... The Committee has also 
rightly suggested the deletion of new section 
22A of the Bill whereby the Oentral Gov. 


secove e 


-ernment wag sought to ba empowered* to- 
. exempt any manufacturer or distributor or 


dealer or a class thereof from’ the mandatory 
requirement of giving the warrenty. 


Enhanced punishment.—The Committee 
has graded the punishment according to the 
gravity of the offence: (i) if the adulterated 
food is injurious to health and is likely to 
cause -death or grievous hurt, the minimum 
punishment shall be imprisonment for 3 years 
and a fine of Rs. 5000/. and the maximum 
punishment shall be imprisonment for a term 
of life and fine. The Court shall have no 
discretion to impose punishment legs than the- 
minimum, 
injirioua to health but is not likely to cause- 
death or grievous hurt, tha minimum punish. 
ment shall be imprisonment for -one year and: 
a fine of Rs. 2000/. and the maximum punish- 
ment shall be imprisonment for 6 years and 


(ii) if the adulterated food is. 
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fine, The Court shall have no discretion to 
impose punishment less than the minimum. 
(iii) if the adulterated food is- not primary 
food arid is not injurious to health the mini. 
mem punishment shall be imprisonment for 


‘six months and a fine of Rs. 1000/- and the ` 


maximum punishment shall be imprisonment 
for 3 years and fine. (iv) if the adulterated 
‘food is primary food which ia not injurious 
to health but adulterated by human agency, 
the minimum punishment shall be 3 months 
and a fine of Rs, 500/. and the maximum 
punishment shall be 2 years and fine, 


Provision ig also made for punishment in 
respect of other offences. 


Adulterant, — The Committee observes : 

“ Attention of-the Committee was drawn to 
the fact that there were traders and even 
-entreprensurs who produce or manufacture 
adulterants for sale, that: is, materials which 
could be readily used for the purposes of 
adulteration, The Committee is of the 


opinion that the manufacture, gale or dise - 
tribution of such adulterants should also be. 


‘made punishable under the Act.” 

Accordingly in new soction 2 (i), the Com. 
‘mittee hag defined ‘‘adulterant’ ag ‘any 
material which is or could be employed for 
the purpose of adulteration.” The Committee 
has made provisions in respect of - adulterants 
on the lines of adulterated food, mutatis 


mutandis. The definition of adulterant is 


likely to create a host of naw problems.. 


Offences by companies and firms — 
In every modern legislation, provision is 
made for offences by companies ani by the 
offic3.bearera of the company as well ag 
offences by partnership firms ani the partners 
thereof on the lines of ssction 17 (1) of the 
Act. The Committee observes: . 

“Section 17 of the Act, dealing with 
“offences by companies’ was outside the scope 
-f the Bill. The Committee, howaver, feels 
that this- provision needs a fresh look and 
‘that instead of prosecuting the whole lot, the 
‘companies dealing in food articles should be 
asked to name fhe person who is in charge 
. and also ‘responsible to the company for the 
‘eonduct of the business so that in cage any 
atticle manufactured, stored or sold by them 
.§g found adulterated, only the person in 
-charge may be prosecuted and not the whole 
board as is done at the moment.” 


Section 17 is one of the pillars of the Act and 
grant of any further relief under section 17 
would cause a crack in the infra.structure 
-of the Ac‘. The acceptance of the suggestion 
“of the Committee is likely to be abused and 
would regalf in circumvention of the Act, 
It will give rise io the installation of dummies. 


Changes In Food Adulteration Bill 


No sympathy need be wasted and no tears 
need be shed regarding the entities and the 
persons sought to be made liable under sec. 
tion 17 of the Act. If anybody needs sympathy 
and protection itig not the company and its 
cfiice-bearers, itis not the partnership firm 
and its partners, but ths lowly petty em. 


Floyees and servants whose only misfortune - 
is to be present at the time of the drawing of 


the sample and who figure or are made to 
figure as the vendors. These petty employees 
and servants may not be a party or privy to 
the adulteration and may not be aware of 
adulieration and yet they have to suffer for 
the sing of commission and omission of their 
employers. In re Mozes AIR 1959 Mad 185, 


-tie Madras High ‘Court held that the pros. 
-cation must prove mens rea (guilty mind) on 


the part of the employee or servant to make 
him criminally liable. The Suprema Court in 
Sarjoo Prasad v. State of U. P.. AIR 1961 
S C 631 overruling the judgment of the 
Madras High Court hold that the prosecution 
nzed not prove mens rea on the part of the 
servant and even in the absence of mens rea 
the servant was liable. It is thosa patty ser. 
vant; and employees who need protection. 
Storage for sale. — Under section 7 read 
with section 1g whoever for himself or any 
osher person on his behalf manufactures for 
gele, or stores, or sella or distributes any 
adulterated or misbranded food is liable to 
panishment, There was difference cf opinion 
between High Courts as to .whether the 
expression ‘store’ means storage simpliciter or 
stOrage for sale. The Supreme Court in its 
recent decision of December 10, 1975, in Om 
Prakash v. Delhi Administration, A I R 1976 
S C 195, bas set at rest the controversy. The 
Supreme Court has held, “thelaw is now 
well settled, that the act of storing an adul- 
terated article of food would be an offence 
only if storing is for sale. If adulterated 
article of'food is stored by any person for 
ecngumption or for any othsr purpcse other 
than sale, it would not come within the inhi- 
bition of the section.” It would be in the 
fitness of things if the Ast is amended in light 
of this Supreme Court judgment and the 
expression '‘:tore” wherever occurring in the 
Ast is amended so as to read ‘‘store for sale”. 
The Committee also hag rightly clarited that 
the expression ‘‘consignee’ in section 10 (1) 
(a) (iii) does not include a person who pur- 
chases or receives any article of food for hig 
own consumption. The expression “consignee” 
also occurs in section 10 (1) (a) (ii) and the 
explanation suggested by the Committee 


should be amended so as to apply to this sab- ` 


clause also. 
Reorientation of outlook.—Tbe concept, 
as is evident from the title of the Act, “Pre. 
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vention of FcodeAdulteration Act, 1954” and 
from the preamble of the Act ‘‘an Act to 
make provision for the prevention of adultera- 
tion of food” is negative, The consumer for 
decades, if not for centuries. has been st-the 
receiving end. The standards prescrized 
under the Prevention of F304 Adulteration 
Rules, 1955, in respect of various articles of 
food and drink are minimum standards and 
not quality standards. The concept needs to 
be thoroughly reoriented. Let the parlia. 


mentary writ issue and let its echoes be raver. ` 


berated throughout the length and breadtk of 
the country that the trade, both in the pudrlic 
sector a3 well ag the private sector, ntust 
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subserve not merely in theory, but in practice, 
the paramount interest of the consumer. The 
standards in respect of the various articles of 
food and drink under the Rales need to be 
reoriented and made quality standards. Who. 
ever chooses to manufacture or deal in articles 
of food or drink must manufacture, store, sell 
cr distribute pure, unadulterated ani nouri. 
shing articles of food and drink ; otherwise he 
must quit or must by law be mae to fall on 
the wayside. The consumer needs to come 
into his own. -The consumer is too mild and 
weak to come into his own. Law must back 
him up and lift him-up to enable him to coma 
into his own. 
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FREEDOM OF RELIGION AND THE 
INDIAN JUDICIARY. A Critical 
Study of Judicial Decisions (26-1-1950 
to 26-1-1975). By Dr. V, M. Bachal 
Shubhada Saraswat, 67 Patil Estates, 
Poona. Pp. xxiv & 351, Price: Rs. 72; 
£ 5; $12 50, 

How far has India been able to uphold the 
religious freedoms embodied in the Constitu- 
tion consistent with her professed ideal sf a 
secular democracy? What aas been tha z3le 
of the judiciary in this context? The pre- 
sent study, which is an up t date adaptazion 


of a thesis approved for the Ph.D. degree of: 


the Poona, University, focusas its attenticr on 
these aspects ina comprehensive manner. It 
was undertaken with a view to understanding 
the role of the judiciary in ensuring the free. 
dom of religion and promoting the secalar 
tendencies in India. It is confined to dano. 
minational or institutional ‘aspects and its 
emphasis is on corporate institutional free. 
dom and the nature of the right of mincrity 
religious institutions to manage their 3wn 
affairs. 


2. The study beging by axploring the im. 
plications of secularism and to review 20w 
this concept has been evolved in the werld, 
and in India in particular, and shows how ihe 
judiciary has played its part in interpreiing 
the freedom of religion as incorporated in the 
Fundamental Rights. It explains the tasie 
approach adopted by the judiciary in deciding 
what the meaning of religion is and what 
matters of religion are, and’ analyses how the 
judiciary has interpreted the term ‘Hindu’. 
In chapiers 6 to 11, an attempt is made to 
understand how the judiciary decides con- 
troversial matters regarding the office-bearers 
of religious endowments and the regulation 
of the affairs of religious institutions in the 


interests of the general public, and engures - 


their secular administration, In numerous 
cases the task of the courts has been to see 
whether the religious minorities enjoyed the 
assurances and guarantees given them by the 
Constitution, and this aspect of the problem 
has been examined. The study includes, in 
six appendices cases dealt with by tha Suprema 
Court till January 1973; these cases relate to 
the dafinition of the term ‘‘Hindu,” religious 
endowments, religion and taxation, religious 
non-discrimination, religious minorities, and 
Aligarh Muslim University Amendment Legisla. 
tion 1973, 


- 8. This critical study of some significant 
aspects of judicial decisions bearing on the 
freedom of religion as envisaged by the Cons. 
titution of India analyses some 150 judg. 
ments of the Supreme Court and the High 


Courts, and shows how the judiciary has - 


helped in evolving and protecting the secular 
forces in the country. The problems of reli. 
gious minorities in a secular State and how 
their guaranteed religious rights aré safe. 
guarded by judicial pronouncements are 
thoroughly examined. Among the first of 
its kind in India, the ‘work is of considerable 
importance. 


4. There is a table of cases, index, and a - 
R 


select bibliography. 8:8. 


BRITISH SHIPPING LAWS. Editors: 
Raoul P. Colinvaux, of Gray’s Inn, 
Barrister-at-law, and Kenneth C. Mc- 
Guffie, of Gray’s Inn, Barrister.at-law, 
Registrar of the Admiralty Court and 
Price Court, Advocate ofthe Scottish 


ae 


Bar. Vol, 5,C. I, F. and F. O. B. CON. | 


TRACTS. Second Edition. By David 
M. Sassoon, M. Jur (Jerusalem), D. 
- Phil. (Oxon), Editor-in-Chief, 


the ` 
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. Journal of Maritime Law and Com- 
merce, Senior Research Fellow, Ins- 
titute for International and Foreign 
Trade Law, Georgetown University 
Law Centre.. Stevens & Sons, London 
(Tripathi). 1975. Pp. xxxvii & 472, 
Price, Rs, 310. 


Here in one volume is a statement of tha 
law relating toc if. and f. o.b. contrasts, 
covering the law and practice applicable to 


them, and indicating the salient characteristics 


from which their similarities and differences 
may be directly ascertained. It is a suc. 
‘cessor to the two earlier books, the late 


- Judge Kennedy on C, L. F. CONTRACTS and . 
Mr. Sassoon’s-own book on F.O. B. CON.. 


TRACTS. They presented the reader with a 
concise and complete guide to important com. 
mercial topics which had not till then re. 
ceived separate treatment. This new work 
consolidates the law relating to these two 
main types of international trade - contracts, 


- for both of which the author has provided 


more extensive quotation from judgments 
and reports, and mada use of comparative 
matorial-and referred to foreign cases and 
intarnational trade practice. Some of the 
material has also hal to ba condensed and 
certain older English decisions, particularly 
in relation to c.i.f, contracts, have been 
‘introduced. With the exception of the table 
of contents, which isin two parts, all the 
other tables and index contain references to 
both c. i. £ and f. o. b. contracts alike. Among 
the topics dealt with are the nature of a 
G. i. f. contract, the shipment, 
lading, insurance, types of f. 0. b. contract; 
delivery f. o. b. and price term 
meni and acceptance, remedies, and conflict 
of lawsin relation to both forms of contract, 
which is an entirely new chapter. Large 
portions of the book on f. o. b. contracts have 
been re.written. 


2. Since the appearance of the first edition 
~of the book, world trade “hag rapidly ex. 
panded and the law ofc. i. f. and f. o, b. con. 
tracts has developed in various jurisdictions, 
and this adition includes an analysis of sixty 
new decisions from different countries. . It 
also takes note of legislative developments 
like the coming into force of.the Uniform 
Laws on International Sales Act (967 and 
` the enactment of the Supply of Goods (Im. 
plied Terms) Act 1973. In the past few years 
there has been great technological -change, 
like Transport by Air andthe Container re. 
volution, and new tərms for use in contracts 
involving these modern means of transport 
are in the process of evolution. There has 
also of late been a growing acceptance of 
. bilateral agreements on shipping services be. 


Reviews 


the bill of - 


f. o. ba pay.’ 
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tween importing and exporting cou tries and. 
increasing tendency for the ‘unification of ine 
ternational trade law, of which c.i.f. and 
f. o b. law is an integral part. 

3. The book carries iables of cased and 
sta tutes. B.8.5. 


nd 


CONTROL OF EVICTIONS & RENT 


(Materials and cases}, By Shyam Sun- 

der V ts, Faculty of Law, University 

of Delhi; Foreword by Prof; Upendra 

Baxi, Dean, Faculty of Law, University 

of Delhi, Dhanwantra Medical and Law 

Book House, 292 Lajpatrai Market, 

Delhi, 1975. Po, xviii & 255. Price; 

paper-back, Rs. 18; library saison, 

Rs, 22. 

This. frst attempt ab a- case book provides 
full and clear knowledge cf the subject of rent 
control’ through exhaustive materials and 
important decided cases. The analytical and 
critical commentary on the provisions of the 


“Delhi Rent Control Act is followed by a full- 


length relevant case. The other connected 
cases are given in notes which are accompani- 


_ ed by critical comments, questions, and queries. 


Certain drafting defects in the Delhi Rent 
Control Act have been pointed ont and com. 
mented upon. The proposed amendments to 
the Delhi Rent Control (Amendment) Bill 
1973 have been discussed as well as the provi- 
sions- régarding Leasa under the Transfer of 
Propertv Act and ragarding Licenca under the 
Indian Easements Act. A full chapter has been 
devoted to a discussion of the provisions of 
the Slum Areas Act. - 


2. Lhe book deals with the creation of 
tenanzy, statutory tenant, groun7g of eviction, 
protection against eviction in slum areas, son- 
trol of rent, and essensial supply. and service. 
The Appendices deal with the text of the 
Delhi Rent Control Act and Rules, the Trans. 
ier of Property Act, Indian Easements Act, and 


. the Slum Areas (Improvement and Olearance} 


Act 1956. There is a table of cases and index. 
Cases decided upto August 1975 have been 
included in the book. 


3. The book has no doubt been written with 
special réference. to the Delhi Rant Control 
Act, but rent control ig a State subject and 
every State hag its own Rent Control Act. In 
that view comparable statutory materials have 
been provided in this book, and comparative 
analysis has naturally added to its usefulness. 
The book should encourage critical thinking 
on landlord.tenant issues and be-of use to the 
teachers and students of-law as well as to the 
members of the Bar and Bench. R.S.S. 
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SWEET & MAXWELL’S EUROPEAN 
COMMUNITY TREATIES. Edited >y 
Sweet & Maxwell's Editorial Staff. 
Advisory Editor: K. R. Simmonds, 
M A.. D. Phil. (Oxon ), Director of the 
British Institute. of Comparative & Ins 
ternitionallaw; Visiting Professor of 


International & European Law, Quetn 


Mary College, University of London, 
Second Edition, 1975. Tripathi. Pp. xii 
& 310. Price Rs. 65. 

Tn this sacond edition, have been incorpozat- 
ed the effects of non.accession by Norway and 
other amendments. Here ere published ihe 
Official English language texts, issued by the 
‘Official Publications O.fice in Luxembourg, in 
place of the original un-oficial translations 
published by H. M. 8. O. 


2. As before, the texts of the materials 
have been set oat in chronological order snd 
the first three parts contain the three consti- 
tuent treaties, viz, the Treaties establishing 
the ECSC, BECGandE AEC. In Pars IV 
have been grouped together, under the heading, 
“Community Texts’, the materials common 
to the Communities, such as the statutes of 

“the Court of Justice of each Community, the 
Convention on Common Institutions, the 


Merger Treaty, the Protocol on Privileges and | 


Immunities, the Desisions on the provisimal 
location of institutions and on the replacement 
of financial contributions from Member States 
by the Communities’ own resources, and the 
Budgetary Treaty. Part V is devoted tc the 
documents concerning Accession, which include 
the related Commission opinion and Council 
decisions, the Treaty itgelf, the Act and all 
the Declarations. 


3. Certain minor changes hava "boari nade 
in, the material included in this elition. The 
Luxembourg Accords and the European Com. 
munities Ack 1972 have seen omitted. The 
former has been left out because this is not 
the most appropriate place to print them (They 
are to be found in the Encyclopaedia of Ero- 
pan Community law Vol. E, already reviewed 
in these pages). The latter has beén omabted 
because a book of European Community Trea. 
ties is not the place for a full text of the Act 
of Parliament instrumental in the accession of 
the United Kingdom. These provisions have 
been printed as ‘revised .by subsequent -inctru- 
ments in order to provide the reader, layman 
as well as lawyer, with an up to date text. 
Amendments and repeals are indicatec by 
square brackets in the text, and proper attho. 
vity ig given in each case. R.S.3. 
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HANDBOOK ON LABOUR LAWS. By ~ 
V. P, Shintre, M.A., LL.B., Advocate, 
3rd Edition, 1975. Management Consul- 
tancy Services, 1892 Sadashiv. Natu 
Baug, Poona 30. Pp. 317 Price Rs. 25/.. 


This hand book on labour laws attempts to 
familiarise the reader with the basic require. 
ments of laws relating to industrial and labour 
management, It deals with the Central and 
Maharashtra State Government Acts on the 


. subject: In addition, a separate chapter on 


principles and practices of domestis enquiries 
and a check.list of returns required to b> sub- 
mitted and regiaters required to be maintained 
under the statutory provisions are also incor- 
porated. We hops that this third edition of 
the book, first published in 1972 will also be 
popular and useful by ali those who bave-any. 
thing to do with labour legislation. B.S.K, 


CENTRAL SALES TAX ACT, Fourth 
Edition. By K. K., Chaturvedi, B.L. 
Advocate, High Court Calcutta, Assis- 
ted *by M. K., Chaturvedi, M.Com., 
D.L.U.N.S. (Geneva), LL.B., Advocate, 
Hgh Court, Calcutta, Eastern Law 

. House, Calcutta, 1975.. Pp. lxxii and 
687, Price Rs. 75/-. ` 


In the two years since the appearance of 
the third edition new judicial light has been 
thrown on several complicated issues and five 
important amendments were proposed in the 
Act by the Finance Bill 1975; these amend. 
ments, the general effect of which has been 
to enhance the tax rate from three to four 
per cent, have been incorporated into the text 
of the Act in this edition. It covers, as dd 
its predecessors, the text of the Central Falsas - 
Tax (Registration and Turnover) Rules 
amended up to date and the four Appen- 
dices of the previous edition, The Appen. 
dices give the text of the Central Sales Tax 
Act, 1956 (as originally enacted) and -of the 
subsequent Amendment Acts. and describe the 
classes of goods’ enumerated by the -Central 
Government which may bò specijed in the 
Registration Certificates of dealers manufac. 
turing particular classes of goods. They in. 
clude Notifications about authorised officers — 
and other Notification issued by ihe Central 
Government. An additional Appendix gives 
the text of the Economic Offences (Inapplica. 
bility of Limitation) Act, 1974. Equipped 
with a-table of cases and subject index, the 
volums. includes the latest case law from 35 


_ S. T. C. and an instructive introduction giving 


the historical background. Then follows the. 
Central Sales Tax Act. 1956, with annotations, 
It formulates principles for determining when 


X 
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a, sale or purchase of goods takes place in the 
course of inter-State trada or commerce .or 
outside a State or in the course’ of import or 
export, defines inter.State sales tax and goods 
of special importance in inter.State trade or 
commerce, and liability in special cases. 


2. A few incongruities in the Act have been 
pointed out. Section 18 makes a director of 
a private company in liquidation personally 
. responsible for. the tax dues of the Company, 
a principle repugnant to company law. Classi- 
fication seems to be called for regarding sec. 
tion 17 (9) under which a liquidation is 
forbidden te part with any of the assets of the 
company eXcert in certain cages, Sections 7 
(2A) and 7 (3A) confer too large a discretion 
on the tax offer in demanding a security 
amount, and section 3 (H) provides the right 
of appeal to the aggrieved dealer, but when ? 
After furnishing the demanded security t 
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CENTRAL SALES TAX LAW RULES 


AND NOTIFICATIONS (Central and 


. States) ‘By K. Chaturvedi, B. L, Ad- 
vocate, High Court, Calcutta. Third 
Edition 1974 Eastern Law. House, 
Calcutta. Pp.656 & 51. Price Rs. 50 
net. $ 


This complement to the authors Central 
Sales Tax Law, 3rd Edition, containing the 
text of the Act and published in April 1973, 
gives the Rules framed by the Central Gov. 
ernment and those framed by as many as 
twenty State and Union Territory Govern. 
ments under it The author has indicated 
each get of State Rules with their corres. 
ponding notifications, also specifying the sub. 
‘sequent amending notifications. The amending 
notifications are followed by accurate foot notes 
that give the date from which a particular 
amendment has come ~into force. These noti- 
fications will enable the reader to ascertain 
the correct rates of tax leviable on particular 
commodities. 


2. This third edition of the:e Rules and 
Notifications was published in January 1974, 
but a number of amendments have since been 
made in the Central as well as the State 
Rules, and a Supplement has therefore been 
included in the present volume in order to 
bring the Rules up:to date. The Central Sales 
Tax (Uttar Pradesh) Rules 1957 are being 
printed in their entirety, incorporating the 
latest amendments. Subsequent notifications 
issued by the State Governments have also 
been included. Names of the States in alpha. 
betical order and the page numbers of the 
main book have been duly indicated so that 
the amendment or notification in the Supple. 


+ 
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ment may: easily be correlated with the rele. 
vant portion of the book- f 


3. It is worthy of note- that g APER 
Court hag ruled in the State of Madras v. 
R. Nandlal & Co. that though the sales tax 
authorities of the selling cealer’s Stats. are to 
allow. concessional rates of tax, they should. 
do so only when they find the purchaser to` 
have complied with the rules of the purchas. 
ing dealer's State regarding O Form decla- 
ration. This ruling has been follawed by tho 
Orissa Pie Court in Kirloskar Bres. Ltd. v. 
S. T.O. ., and that is the law in force. 

R.S.S. 


THE RENT ACT, 1974: — By J. Tr 
Farrand, LL.D , Solicitor, Profes:or of ` 
Law at Manchester University. Chair- 
man, Rent Assessment Fanel, Greater 
Manchester, Lancashire Area (with 
annotated extracts from the Housing ` 
Act (1974). 1975. Sweet & Maxwell 
(Tripathi). Pp. viii & 68, Price Rs. 32. 
When can a landlord get possession? Who is 

a resident landlord and what is his.position ? 

What tenancies can now be réferred to a Rent 

Tribunal? What is hoarc ? What does furs 

nished mean? Besides these problems, there 

are others which are made.worse by the fact 
that the Housing Act, 1974 contains important 
provisions about residential tenancies, which 
are directly relevant to the Rent Act. The Act 
calls for expert guidance which the present. 
author provides in this handy book. The Ast. 
brings furnished tenancies within the protec. 
tion of the Rent Act, abolishing the distinction 

between furnished and unfurnished accom. . 

modation, but has introduced a doubtful 

distinction between. resident and non-resident 
landlords. 

2, The bok opens wit an introduction 
which gives an overall picture of the Act and 
highlights the main difficulties. Tha full text 
of the Act ig then set out with the author’s 
annotations. This commentary is full and 
thorough, uncovering many of the mare obscure 
problems and including a large number of 
cases. The relevant sections of the Housing 
Act 1974 are also included, with maronntiens 
specially written for this book. 


3. The observations and annotations in the 
présent book, which includes an introduction, 
tables of cases and statutes, and an index, are. 
intended for persons principally concerned 
with the legal problems arising from the Rent 
Act 1974. The Housing Act 1974 is dealt with 
in an appendix. This statute has 151 sections: 
and 15 schedules, and is mainly concerned 
with changes in housing associations law and 
aleo other matters of general housing policy 
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especially the provisions for “housing action . 


areas” to receive priority treatment. A few 
sections directly affect landlord and temant 
relationships, few of them are get out verbatim 
for reference and annotation. R.S.S. 
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WHO's WHO IN MALAYSIA 1975-76 
_ ANDGUIDE TO SINGAPORE, Ed ied 
and published by J. Vistor Morais S.B. 
St. J, Ground Floor, B. P. Hose, 
Jalan Davidson. Kuala Lampur, Ma. 
laysia. Ppi lvi + ° 364 + 140 + 16, 
Price $ 30.00 {Inland), US $ 23.00 

(Overseas). 

The book under review is a reference gride 
containing outlines of biographies of pr=mi- 
nent personalities (with photographs) in all 
walks of life, including women leaders and 
sportsmen in Malaysia and Singapore and 
also of Malaysians overseas. Besides bicgra- 
phical sketches, if provides full information 
about the Governments of Malaysia and Singa- 
pore, the Rulers of Malay States, the Gcver. 
nors of Penang, Malacca and Sarawak anc the 
Head of State of Sabah, Who’s Who ir. the 
‘Malaysian and Singapore Governments and 
‘Ministries, representatives in foreign coun. 
tries members of Parliament and State Legis. 
latures. Supplement, given as the end, brings 
‘up-to-date biographies received after printing of 
the main section. The Trade @uide- 19785.76, 
at the close acquaints the readers with the 
commercial organizations in Malaysia. The 


printing, arrangement and get-up leay2 no. 


thing to be desired. The took fully lives up 
to its primary purpose af being the most 
comprehensive and informative referance 
guide of its kind in that region. V.B3. 


THE LAW OF REAL PROPERTY 
By the Hon. Sir Robert Megarry, ALA ı 
LL.D. (Cantab.) Hon. LL.D. (Eull), 
I.B.4., Hon. Fellow of Trinity Hall. 
Cambridge, a Justice of the Chancery 
Division of the Bigh Court & H.W. R, 
Wade, Q. C., LL.D., D CL., F.B.A, an 
Hon. Bencher of Lincoln’s Inn} Pro- 
fessor of English Law in the Un ver- 
sity cf Oxford. Fourth Edition, 1975. 
Stevens (Tripathi).2 Pp. cxvi & 1206, 
Price R. 255.3 
In this book the English Law of real prozerty 

has been stated within a -easonable com.2ass, 

and in a form intelligible to students anc use- 
ful to praciitioners. The English Law of real 
property rests, in the main, on the lczical 
development of clear principles, ,prinziples 
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which have been emphasised throughout this 
book. In the eight years since the publications. 
of the previous edition, the Law of Property 
Act, 1969 made some changes, but the maim 
activity has been in the Courts. Consequently, 
many new or re-written passages are found on 
covenants and licences affecting land, incorpo. 
real hereditaments, registration, snd social 
control of land. Among the rights over the 
land of other people, rent charges, easements 
and profits are included. The general principles 
of the law of landlord and tenant and the 
various forms of statutory control are treated, 
separately, : ; 

2. The chapter on registration has become 
longer, due partly to the insertion or expan- 
sion of a number of passages and partly to the 
increased volume of case law. In the past 
eight years; many more problems on the sub. 
ject have been coming before the courts, both 
on registration of charges and on registratiom 
of title, and disturbing defects in the law have 
been emarging, It would seem that the Land 
Registration Act, 1925 and the rules are in 
crying need of an overhaul. 


3. The present book, after some introduc. 
tory passages, gives an account of tenures and 
estates, In-the chapter on law and equity, an 
account of dostrines originating in medieval 
times one interwoven with the story oi changes 
effected by Parliament over the years. After 
dealing with the problems connected with the 
sale and management of settled land, co. 
ownership and powers and trusty, are dis. 
cussed, followed by chapters on wills and 
intestacy, and contracts and conveyancing. 
Then comes the subject of mortgages, along 
with rentcharges, easements and profits, gol- 
lectively called “incumbrances”. Finally are 
considered miscellaneous subjects such as dis. 
abilities (infants and lunatics) and adverse 
possession and limitation. The last chapter 
on the social control of land collects the modern ` 
statutory restrictions on an owner’s right to 
do. as he wishes with his land, and finally 
comes the real property legislation of 1925, a 
survey containing a historical background, a 
classification of the principal reforms, and an 
assessment of future possibilities. There are, 
in addition to an index, glossary and alpha. 
betical list of statutes, also tables of cases, of 
statutes, and of statutory instruments. - 

4. Certain of the changes since 1964 would 

‘seem to call for clarification. Two cages, 
Sheadman v. Sheadman & Beswick v. Beswick 
are believed to have created new problems, 
Radical changes in matrimonial law have had 
their impact, and restrictive covenants aro 

- showing signs of shedding the less necessary 
technicalities, ` 
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and a declaration in this behalf is made im the 
‘form prescribed under sub-section (1), an? in 
‘the manner specified in sub-section (8: of 


-section 16 of the Gold (Control) Act; bzfore 
that date. 


. (2) Notwithstanding anything contained in 
the Gold (Control) Act, any primary goba re. 
ferred to in gub.clause (ii) of clause (B) of 
sub-section (1) may be sold by the p=rson 
‘making the declaration to any licensed dealer 
and such licensed dealer may purchase zach 
gold, provided that the total quantity of 
‘primary gold (not being in the’ form of atan- 
‘dard gold bars) in the possession or custcdy of 
auch dealer and the quantity of primary gold 
{not being in the form of standard gold vars) 
to be so purchased does not exceed the limit 
‘Specified in clause (a) or clause (b) or clav3e (e) 
or, as the case may be, clause (d) of the p-oviso 
‘to sub-section (1) of section 32 of that Ac: 


(3) Where a declaration is made unde sub. 
-@lause (i) or sub.clause (ii) of clause IB) of 
aub.section (1), the provisions of section 16 of 
dhe Gold (Qontrol) Act, shall, so far s may 
be, apply as if such declaration were a decla- 
ation made unier that section. 


(4) The immunity provided ‘under sub- 
section (1) shall, in a cage where the person 
‘making the declaration is a firm, also ex-3nd to 
the partners of the firm. 


(5) Nothing in this section shall apply in 
relation to any gold,— 

(a) which has been ceized or confiscated 
‘ander the Customs Act, 1962 or the Gold 
Control) Act, before the declaration under 
-sub-gaction (1) of section 3 or, as tbe case 


-may be. under sub-section (1) of sectior 15, is. 


made; or 


(b) which is seized as s result of any search 
made under either of the said Acts where 
uch search had commenced befor? such 
declaration is made; or 

(c) in respect of which anv other proceed. 
“ings under eithər of.the said Acts ars peni- 


ing before any authority before such caclara. ` 


‘tion is, made. 


(6) For the removal cf doubts. it is hereby 
declared that nothing in this section shall be 
Gonstrued ag exempting any person from dis. 
sha-ging any obligation under th= Gold 
(Cortrol) Act on or sftér the lst Jay of 
‘February, 1976 in relation to the eld re. 
erred to in this section. 


Explanation. — For the purposes of shis sec. 
tion, the expressions “erticle”, ‘‘gold™, “Gold 
Control Officer”, “licensed dealer”, 


Torna- 
ment”, "primary ‘gold” and "standezd gold 
tar” gsball have the meanings respactively 


assigaed to them in the Gold (Control + Act. 
1976 Act 4, 
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17. Applicability of certain provisions of 
Income-tax Act and of Chapter V of: 
Wealth.tax Act. 


’ The provisions of Chapter XV of the Income 
tax Act relating to liability in special cases 
and of section 189 of that Act or of Chapter V 
of the Wealth Tax Act relating to liabi ity to: 
assessment in special cases shall, so far as 
may be apply in relation to proceedings under 
this Act aa they apply in relation to proceed. 
ings under the Income-tax Act or, as the case 
may be, the Wealth-tax Act. 


18. Removal of doubts. 


For the removal of doubis, it is hereby 
declared that, save as otherwise expressly 
provided in the Explanation to, sub.section (1) 
of section 13 and in sub-section (4) of sec. 
tion 16, nothing contained in this Act shall be 
construed as conferring any benefit, conces- 
sion or immunity on any person other than 
the person making the declaration under this 
Act. 


19. Power to remove difficulties, 

(1) If any difficulty arises in giving effect to 
the provisions of this Act the Central Govern. 
ment may, by order. not inconsistent with the 
provisions of this Act, remove the difficulty. 

(2) Every order made under this gestion 
shall, ag scon as may be after it is made, be 
laid before each House of Parliament. 


20. Power to make rules. 


(1) The Board may, by notification in the 
Official Gazette, make rules for carrying out 
the provisions of this Act. 

(2) Without prejudice to the generality of 
the foregoing power, such rules may provide, 
for,— ` 

(a) the form in which a declaration may ba: 
made under sub-section (1) of section 3 ‘and: 
the manner in which it may be verified; 


- (b) the form in which a declaration may be’ 
made under eub section (1) of section 14 and, 
the manner in which it may be verified; 

(e) the form in which a declaration may be 
made under sub.section (1) of section 15 and 
the manner in which it may be verified, 


(3) The Central, Government shall cause 


-every rule made under the Act to be laid, as 


soon as may be after it is made, before each 
House of Parliament while it is ‘in session for 
a total period of thirty days which may be 
comprised in one session or in two or more. 
successive sessions and if, before the expiry of 
the session immediately following ‘the session. 
or the successive sessions - aforesaid, both: 
Houses agree in making any modification in. 
the rule or both Houses agree that the rulg 
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should not be made the rule shall thereafter 
have effect only in such modified form or be 
of no effect, as the case may be, so, however, 
that any such modification or annulment shall 
be without prejudice to the validity of any- 
thing previously done under.that rule. 


21. Provisions of Act not to apply to 
certain persons. 

The provisions of this Act shall not apply 

to any person in respect of whom an order of 


detention has been made under the Conserva-~ 


tion of Foreign Exchange and Prevention of 
Smuggling Activities Act, 1974: 
- Provided that— 

(i) such order of detention, being an order 
to which tke provisions of section 9 or sec. 
tion 12A of the said Act do not apply, has not 
been revoked cn the report of the Advisory 
Board under section 8 of the said Act or 
before the receipt of the report of the Advi. 
gory Board; or 

(ii) such order of detention, being an order 
to which the provisions of section 9 of the 
said Act apply, has not been revoked before 
the expiry of the time for, or on the tasis of, 
tLe réview under sub-section (3) of section 9, 
or on the report of the Advisory Board under 
section 8, read with sub-section (2) of teg- 
„tion 9, of the said Act; or 

(iii) such order of detention, being an order 
-to which the provisions of section 12A of the 
Baid Act apply, hag not been revoked before 
ithe expiry of the time for, or on the basis of, 
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the first review under sub-section (3) of that 
section, or on the bagis of the report of the 
Advisory Board under section 8, read with 
sub-section (6) of section 12A, of the said’ 
Ast; or 


(iv) such order of detention has not been. 
set aside by a Court of competent jurisdiction. 


22. Repeal and saving. 


(1) The Voluntary Disckceure of Ircome and 
Wealth Ordinance, 1975 and the Voluntary 
Disclosure of Income and Wealth (Amend- 
ment) Ordinance, 1975 are hereby repealed. 


(2) Notwithstanding such repeal, anything 
dcne or any action taken under the Voluntary- 
Disclosure of Income and Wealth Ordinance, 
1£75 as amended by the Voluntary Diselosure 
of Income and Wealth (Amendment) Ordi. 
nance, 1975 shall bs deemed to have beer 
done or taken under the correspondirg provi. 
sicn of this Act. 


(3) Where during the period commencing on- 
the 8th October, 1975 and ending with the- 
28th November, 1975 any person had fur. 
nished security in accordaree with sub.sec. 
tion (3) of section 5 of the Voluntary Dis. 
clesure of Income and Wealth Ordinance.. 
1975 ag it stcod immediately before its 
amendment by the Voluntary Disclosure of 
Income and Wealth (Amendment) Ordinances 
1975, such person shall be deemed to have 
furnished adequate security for tfe purposes 
of sub.gection (2) of section & of this Act. ' 
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Rates of income.tax 


(a) In the case of a declarant, beirg a company, at the rate of 60 per ‘cent. (£ the 


-voluntarily disclosed income. 


(b) In the case of a detlarant, being a person cther than a company, — 


(1) where the voluntarily disclosed income does 


vot exceed Rs. 25,000 


(2) where the voluntarily disclcsed income ex. 
ceeds Re, 25,000 but does not exceed 


Rs. 50,000 


(3) where the voluntarily disclosed ixcome 


exceeds Rg 50,000 


25 per cent. of the voluntarily disclosed 
income; 

Rs. 6,250 plus 40 per cent. of the amount by 
which the voluntarily disclosed income 
exceeds Rs. 25,000; 

Rs. 16,250 plus 60 per cant. of the amount by 
which the voluntarily disclosed income. 
exceeds Rs 50,000. . 
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THE INDIAN RAILWAYS (AMEND. 
MENT) ACT, 1976 


(Act No. 9 of 1976)* 
[25th January, 1976] 
An Act further to amerd the Indian 
Railways Act, 1890. 


Be it enacted by Parliament in the Twenty. 
sixth Year of the Republie of India as fol. 


fowe:— 


1. Short title ard commencement. 


(1) This Act may be called THE INDIAN 
RAILWAYS (AMENDMENT) ACT, 1976. 


2) It shall be deemed to have come inte 
force on the 25th day of September, 1975. 


(*) Received the assent of the President on 25-1- 
1976, Act published in Gaz, of India: 25-1-.76° 
Part II-8.1, Ext, p 67. 

For Statement of Objects and Reasons, seaGaz. 
of India; 6-1-1976, Part II-S, 2, Ext. p. 108, 
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2. Amendment of Act:9 of 1890. 


In the Indian Railways Act, 1890, after 
section 56A, the following sections shall be 
inserted, namely ;— 


Special provisions as to goods booked to 
notified stations. i 

'56B.'(1) In this section and in sections 560 
and 56D, unless the context otherwise re- 
quires,— 

(a) "eagontial commodity” means essential 
commodity as defined in clause (a) of section 2 
of the Essential Commodities Act, 1955; 


(b) “State Government”, in relation to a 
notified station, means the Government of the 
State in which such station is situated or 
where such station is situated in a Union 
territory, the Administraior of that Union 
territory appointed under article 239 of the 
Conatitution; 

(c) “notified station” means & station de. 
clared to be .a notified station under sub- 
section (2); 

(a) “prescribed” means prescribed by rules 
made by the Central Government under sec- 
tion 56H; 

(e) “termination of transit’? means termi- 
nation of transit determ:ned in accordance 
with the provisions of clause (a) of sul.sec. 
tion (5) of geciion 77. 

(2) The Central Government may, if satis- 
fied that it is necessary that goods booked by 
trains intended solely for the carriage of goods 
‘to any railway station should be removed 
without delay from such railway station, 
declare, by notification in the Official Gazette, 
such railway station to ba a notified station 
for such period as may be specified in the 
notification ; 

Proviled that before declaring any railway 
station to be a notified station under this sub- 
section, the Central Government shall have 
regard to all or any of the following factors, 
namely : 

(a) the volume of traffic and the storage 
epace available at such railway station; 

(b) the nature and quantities of goods gene. 
rally booked to such railway station; 

(c) the scope for causing scarcity of such 
goods by not removing them for long periods 
from such railway station and the hardship 
which such scarcity may cause to the commu- 
nity; 

(d) the number of wagons likely to be held 
up at such railway station if goods are rot 
removed therefrom quickly and the need for 
quick movement and availability of such 
wagons; 

(e) such other factors (being factors rele- 
vant from the point of view of the interest of 
the general public) as may be prescribed: 
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Provided further that the period specified 
in any notification issued under this- sub- 
section in respect of any railway station shall 
not exceed six months in:the first instance 
but such period may, by a like notification, b> 
extended from time ‘to time by a period not 
exceeding six months on each occasion, 


(3) If any person delivering to a railway. 
administration any goods to be carried tos 
notified station makes an application in such 
form and manner as may be prescribed and 
specifies thereia the address of the person to 
whom intimation of the arrival of the goods 
at the notified station shall be given and pays 
the postage fee required for giving such inti. 
mation, the railway administration shall, as 
goon as may be after the arrival of the goods 
at the notified station, send such intimation by 
registered post. 


(4) There shall be exhibited at a conspicu- 
ous place in each notified station a statement 
in the prescribed form setting out the descrip. 
tion of the goods which by reason of the fact 
that they have not been removed from the 
station within a period of seven days from 
the termination of transit thereof are liable 
to be gold, in acéordance’ with the provisions 
of sub-section (1) of section 560, by public 
auction and the dates on which they would be 
so sold : 

Provided that different statements may be 
so exhibited in respect of goods proposed to 
be sold on different dates. ` 


(5) If the goods specified in any statement 
prepared under sub-section (4) include essen. 
tial commodities, the officer preparing the 
statement shall, ag soon as may be after the 
forward & 
copy thereof to— : 

(a) the representative of the Central Gov. 
ernment, nominated by that Government in 
this behalf, 

(b) the representative of the State Govern. 
ment, nominated by that Government in thig 
behalf; and 

(c) the district magistrate within the local 
limits of whose jurisdiction the railway sta. 
tion is situated. 


Disposal of unremoved goods at notified 
stations. 


560. (1) If any goods booked for carriage 
by railway to any notified station by æ train 
intended solely for the carriage of goods are 
not removed from such station by a person 
entitled to do so within a period of seven 
days after the termination of transit thereof 
at such station, the railway administration 
may, subject to the provisions of sub-section 
(2), sell such goods by public auction and 


x 
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apart from exhibiting in accordance with the 
provisions of sub-section (4) of- section 56B 
. a statement containing a description of such 
goods, it shall not be necessary to give any. 
notice of such public auction, but the dates 
on which such auction may be held under 
¢his sub-section may be notified in one or 
more local newspapers, or where there are 
no such. newspapers; in such manner as may 
be prescribed : : f 

Provided that if at any time before the 
gale of such goods under this sub-section the 
person entitled thereto pays the rates or 
charges «and the expenses due in respect 
¢hereof to the. railway administration, he 
shell be allowed to remove such goods. 


' (2) If any essential commodities which - 


may be sold by public auction under sub. 
gaction (1) at a notified station are required 
by the Central Government or the State 
Government for its own use or if the Central 
Government or such State Government con- 
giders that it is necessary for securing the 
availability of all or any such essential com- 
modities at fair prices so to do, it may, by 
order in writing, direct the officer in charge 
of such auction fo transfer such goods to it or 
¢o such agency, co-operative society or other 
porgon (being an agency: co-operative society 
or other person subject to the contro} of the 
Government) engaged in the business of sell- 
ing such essential commodities, as may be 
specified in the direction. 


(3) Every direction’ issued under sub.sec. 
tion (2) in respect of any essential commo- 
dity shall be binding on the officer to whom 
it is issued and the railway administration 
and it shall be a sufficient defence against 
any claim by the person entitled to the 
delivery thereof that such essential commo- 
ditios have been transferred: in compliance 
with such direction : 

Provided that— p 

(a) such direction shall not be binding on 
such person or the railway administration— 

(i) if it has not been received by such 
officer sufficiently in time to enable him to 
prevent the sale of the essential commodities 
to which it relates; or 
. (ii) if before the time appointed . for euch 
gale the person entitled to such goods pays 
` the rates or charges and the expenses due in 
respect thereof and claims that he be allowed 
ġo remove the goods, or l i 

(ii) if the price payable for such goods 
{as estimated by the Central Government or, 
as the case may be, the State Government) 
has not been credited to the railway adminis- 
tration in thé prescribed manner and the 
railway administration is not indemnified 
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against any additional amount which it may 
become liable to pay towsrds price by reason 
of the price not haying been computed 
in accordance with the provisions of sub. 
section (4); l 

(b) where directions are issued in respect 
‘of the same goods both by the Central Gov. 
ernment; and the State Government, the 
directions received earlier shall prevail. 


(4) The price payable for any essential com. 
modity transferred in compliance witha direc. 
tion igsuéd under gub-sectian (2) shall be the 
price calculated in accordance with the pro. 
visions of sub-section (3) of section 3 of tha 
Essential Commodities Act, 1955 : 

Provided that— 


(a) In the case of any essential commodity 
being a food.stuff in respee} whereof a notiñ- 
cation issued under sub-saction (3A) of sac. 
tion 3 of the Essential Commodities Act, 1955 
_is in force in the locality in which the 
notified station is situatec, the price payable 
shall be calculated in accordance with tha 
provisions of clauses (iii) and (iv) of that 
sub-section; 

(b) in the case of an essential commodity 
being any grade or variety of foodgraing, 
edible oil.seeds or edible oils in, respect 
whereof no notification issned under sub.sac- 
tion (3A) of section 3 of she Essential Com- 
modities Act, 1955 isin fcrce in the locality 
in which the notified station is situated, the 
prica payable shall be calculated in accord. 
ance with the provisions af sub-section (3B) 
of that section; 


(c) in the case of an essential commodity 
being ahy kind of sugar in respect whereof 
no notification issued uncer sub-section (3A) ` 
of section 3 of the Essential Commodities Act, 
1955 is in force in the locality -in which tha 
notified station is situated, the price payable - 
shall, if such sugar has been‘ booked by the 
producer to himself, be calculated in accord. 
ance with the provisions of sub-section (3C) of 
that section. i pn 

Explanation. — For the purposes of this 
clause, the expressions “producer” and ‘'sugar” 
shall have the meanings assigned to those 
expressions in the Hxplanation to sub-sec. 
tion (3C) of saction 3, and clause (e) of gea. 
tion 2, of the Essential Commodities Act, 1955 
yespectively. ` i 


` Price to be paid to person entitled after 
deducting dues, ee f 
56D. (1) Out of the proceeds of any: sala-of 
goods under sub-section (1) of section 560 or 
the price payable therefor under sub-section (4) 
of that section, the railway administration 
may retain a gum oqual te tre rates or chargea 
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due in respect of the goods and the expanses 
incurred in respect of the goods and the auc. 
tión thereof and render the surplus, if ary, to 
the person entitled thereto. 


(2) Notwithstanding anything containad in 
sub-section (1), the railway administration 
may recover by suit any such rate or caarge 
or expenses referred to therein or belance 
thereof. 

(3) Any goods sold under sub-section (1) of 
gestion 580 or transferred in compliance with 
direstions issued under sub.gection (2) of that 
section shall vest in the buyer or the rans- 
feree free from all encumbrances but s abject 
to a priority being given for the sum which 
may be retained by a railway administzation 
under sub-section (1), the person in -yhoge 
favour stch encumbrance subsists may Lave a 
claim in respect of such encumbrance ezainst 
the surplus, if any, referred to in thas sub. 
section. 


Power to make rules. 

56E. (1) The Central Government may, by 
notification in the Official Gazette, make ruleg 
for the purpose of giving effect to the provi- 
sions of sections 58B, 56C and 56D, 


- (2) In particular, and without prejucice to 
the generality of the foregoing power, such 
rules may provide’for all or any of the tollow. 
ing matters, namely:— 


(a) the factors to which the Central Govern. 
ment shall have regard under clause (e) of the 
first proviso to eub.section (2) of section 56B; 

(b) the form and manner in which an ap- 
‘plication may be made under sub-section (3) of 
section 56B; 

(c) the form in which a statement required 
to be exhibited under sub-section (4) of sec. 
tion 56B shall be prepared; 


(d) the manner in which the dates of public 
auctions may be notified under sub-section (1) 
of section 560; and 

(e) the manner of crediting to the Railway 
Administration the price of goods refeered to 
in sub-clause (iii) of clause (a) of the proviso 
to sub-section (3) of aection 560. 


(3) Every rule made under this secticn shall 
be lsid, as soon as may bə after it ie made, 
before each House of Parliament, wh-le it is 
in session, for a total period of thirry days 
which may be comprised in one session or in 
two or more successive sessions, and if before 
the expiry of the session immediately follow. 
ing the session or the successive sessions afore. 
said, both Houses agree in making any modi- 
fication in the rule or both Houses agree that 
the rule should not be made, the rule shall 
thereafter have effect only in such modified 
foim or be of no effect, as the case may be; 
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s0, however, that any such modification or 
annulment shall be without prejudice to the 
validity of. anything previously done under 
that rule.’. 


3. Repeal and saving. 

(1) The Indian Railways (Amendment) Ordi. 
nance, 1975 is hereby repealed. 

(2) Notwithstanding euch repeal, anything 
done or any action taken under the Indian 
Railways Act, 1890, as amended by the said 
Ordinance: shall be deemed to have been 
done or taken under that Act as amended by 
thig Act. 


THE ELECTION LAWS (EXTEN- 
SION TO SIKKIM) ACT, 1976 


(Act No. 10 of 1976)* 
[ 25th January, 1976] 


An Act to provide for the extension of 
the Representation of the People Act, 
1950 and the Representation of the 
People Act, 1951, to the State of 
Sikkim. 

Be it enacted by Parliament in the Twenty- 
sixth Year of the Republic of India as 
follows:— 


1. Short title and commencement. 

(1) This Act may be called THE ELEO. 
TION LAWS (EXTENSION TO SIKKIM) 
ACT, 1976. 

(2) It shall be deemed to have come into 
force on the 9th day of September, 1975. 


2. Extension and amendment of election 
laws. 
(1) The Acts mentioned in the Schedule are 
hereby extended to, and shall be in force in, 
the State of Sikkim. 


(2) With effect from the commencement of 
this Act, the Acts mentioned in the Schedule 
shall be amended as specified therein. 

(3) Any reference in the Acts mentioned in 
the Schedule toa law not in force, or tos 
functionary notin existence, in the State of 
Sikkim shall be construed as a reference te 
the corresponding law in force, or to the cor- 
responding sunebionary in existence, in that 
State: 

Provided that if any question arises as to 
who ‘such corresponding functionary is, or if 
there is no such corresponding functionary, the 


: [*] Received the assent of the Prezident on 25-1- 
1976, Act published in Gaz, of India; 25-1- 
1976, Part H-S. 1, Ext., p. 738, 

For Statement of Objects and Reasons, see Gaz. of 
India; 9-1-1976, Part II-8, 2, Ext,, pe 221, 
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Central Government shall decide as to who 
such functionary will be and the decision of 
the Central Government shall bo final, 


3. Repeal and saving. 


(1) The Blection Laws (Extension to Sikkim 
Ordinance, 1974, is hereby repealed. 


(2) Notwithstanding such repeal, anything 
done or any action taken under or by virtue 
of the said Ordinance shall be deemed to have 
Pn done or taken under or by virtue of this 

Gt. 
THE SCHEDULE 
(See section 2) 
Tun REPRESENTATION OF THE 
Prorun Aor, 1950 © 
(43 or 1950) 


Section 74A. — After section 7, insert: — 


Total number of seats in the Legislative 

Assembly of Sikkim and Assembly 
. constituencies. 

"7A, (1) Notwithstanding anything contain. 
ed in section 7, in the Legislative Assembly 
of the State of Sikkim [deemed under the 
Constitution (Thirty.six Amendment) Act, 1975 
to be the Legislative Assembly of that State 
duly constituted], the total number of seats to 
be filled by persons chosen by direct election 
from Assembly constituencies shall be 32, 


(2) Every Assembly constituency referred to 
in sub-section (1) shall be a angles member 
constituency. : 


(8) In the Legislative Assembly so deemed 
to be duly constituted, the extent of each 
constituency and the reservation of seats shall 
be as provided for immediately before tha 
commencement of the Constitution (Thirty. 
sixth Amendment) Act, 1975,”. 

Section’ 254.~—In Part ITI, after section 25, 
insert; — 

! 
Conditions of registration as elector in 

Sangha constituency in Sikkim. 

"25A. Notwithstanding anything contained 
in sections 15 and 19, for the Sangha consti. 
tuency in the State of Sikkim, only the San. 
ghas belonging to monasteries, recognised for 
the purpose of the elections held in Sikkim in 
April, 1974, for forming the Assembly for 
Sikkim, shall be entitled to be registered in 
the electoral roll, and the said electoral roll 
shall, subject to the provisions of sections 21 
to 25, be prepared or revised in such manner 
as may be directed by the Election Commis. 
sion, in consultation with the Government of 
Sikkim.”. 

The First Schedule.—In the First Schedule, 
under the heading "I. Srarms”, after serial 
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namber 15 and the entries relating thereto, 
irgert:— 
“15A, Sikkim... Zs Te siege V5 


Ton REPRESENTATION OF THE 
Paors AoT, 1951 


(43 or 1951) 


. Section 4.—In section 4, omit “and” at the - 
end of clause (cc) and after that clause, 
insert :— 

{cec) in the case of the seat allotted to the 
State of Sikkim, he i3 an elector for the 
Parliamentary constituency for Sikkim;’’. 

Section 54.— After section 5, insert :— 


Qualifications for membership of Legis. 
lative Assembly of Sikkim. à 

- “BA. Notwithstanding anything contained 
iv section 5, a person shall not be qualified to 
ba chosen to fill a seat in the Legislative 
Assembly of Sikkim (deemed to be the Legis- 
lasive Assembly of that Staze duly constituted 
under tha 'Congtitution) unless ~ 

{a) in the case of’a seat reserved for Sik. 
kimese of -Bhutia.Lepcha origin. he is a person 
either of Bhutia or Lepcha origin and is an 
elector for any Assembly eonstituency in the 
State other than the constituency reserved for 
the Sanghas; 

b) in the case of a seat ragorved for Sik. 
kirsese of Nepali origin, he is a person of 
Nepali origin and is an elector for any 
Assembly constituency in the State: 

. (c) in the cage of a.geas reserved for Sche- 
duled Castes, he. is a member of any of the 
castes specified in the Representation of Bik. 
kim Subjects Act, 1974 ani is an elector for 
any Assembly constituency in the State; and 

(d) in the case of a seat reserved for 
Sanghas, he is an elector of the Sangha 
constituency.” . 

Section 12A.—After section 12, insert : :— 


Notification for election to fill the seat 
allotted to the State oi Sikkim in the 
Council of States. 

"12A. For the purpose of filling for the 
firsi time the seat allotted to the Stata of Sik- 
kim by the Constitution (Thirty-sixth Amend. 
ment) Act, 1975 in the Council of Siates, the 
President shall, by a notification published in 
the Gazette of India, on sueh date as may be 
recommended by Election Commission, call 
upon the elected members of the Legislative 
Assembly of the State of Sikkim to elect a 
member in accordance with the provisions of 
this Aci and of the rules and orders made 


. thereunder and the election so held shall for 


all purposes and intent be deemed to have 
been held under section 12,”, 
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- Secison 144.—After section 14, insert :— 


Notification for electing the representa- 
tive of the State of Sikkim tc the 
existing House of the People. 


“14A. For the purpose of electing a r2pre. 
sentative of the State of Sikkim to the House 
‘of the People, specified in clause (3) of 
-article 371F of the Constitation, the Election 
Commission shall call upon the members of 
the Logislative Assembly of the State of Sik. 
kim to elect the representative in accorcance 
with such of the provisions of this Ack and 
the rules and orders made thereunder as are 
applicable to the election of the members of 
‘the Council of States.”. 


Section 33. — In section 33, after sub. 
-gaction (1), inser} :— 


(1A) Notwithstanding anything con'sined 
‘in -sub-section {1), for election to the Legisla. 
tive Assambly of Sikkim (deemed to ba the 
Legislativa Assembly of that State duly 
constituted under the Constitution), the nomi- 
nation paper to be delivered to the retc-ning 
officer shali be in such form and manner as 
may ba prescribed : 


Provided that the said nomination paper 
Ahall be subscribed by the candidate ag assen. 
ting to the nomination, anł— 


. (a) in the ease of a seat reserved for Sik. 
kimese of Bhutia.Lepcha origin, also by at 
least twenty electors of the constituersy as 
proposers and twenty eleciors of tha consti- 
tuency as saconders; 


(b) in the case of a seat raserved for San. 
ghas, also by at least twenty electors of the 
constifuency as proposers and at least twenty 
electors of the constituency as seconders: 


(o) in the case of a seas reserved foz Sik. 
kimese of Nepali origin, by an elector of the 
constituency as proposer : 


Proviied further that ro nomination paper 
shall be delivered to the returning officer on 
.a day which is a public holiday.”. 


Section 34. — In saction 34, in sub- 
‘section (2), for ‘under sub-section (1) of sec. 
ition 33”, gubstitute “under sub-section 11) or, 
as the case may be sub.seotion (1A) of sec. 
‘tion 33". 


Section 35.—In gestion 35, for ‘under sub. 
‘section (1)”, substitute “under sub.sestign (1) 
or, as tha caga may be, sub-section (1A)". 


——— TNS, 
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THE SALES PROMOTION EMPLO- 
YEES (CONDITIONS OF 
SERVICE) ACT 1976. 


[Act No. 11 of 1976]* 
[25th January, 1976] 


An Act to regulate certain conditions of 
service of sales promotion employees 
in certain establishments. 


Be it enacted by Parliamint in the Twenty. 


sisth Year of the Republic of India as fol. 


lows:— 
1. Short title, extent, commencement and 
application. 
(1) This Act may be called THE SALES 
PROMOTION EMPLOYEES (CONDITIONS 
OF SERVICE) ACT, 1976. 


(2) It extends to the whole of India. 


(3) It shall come into force on such date as 
the Central Government may, by notification 
in the Official Gazette, appoint and different 
dates may be appointed for different States. 


(4) It shall apply in the- first instance to 
every establishment engaged in pharmaceuti.. 
cal industry. 


(5) The Central Government may, by noti. 
fication in the Official Gazette, apply the pro. 
visions of this Act with effect from such date 
as may be specified in the notification, to any 


other establishment engaged in any notified 


industry. 


2. Definitions. 

In this Act, unless the context otherwise 
requires, 

(a) “establishment” means an establishment 
engaged in pharmaceutical industry or in any 
notified industry : 

(b) ‘notified industry’, means an industry 
declared as such under section 3; 

(c) ‘‘prescribed” means prescribed by rules 
made under this Act; 

(a) "sales promotion employee” means any 
person by whatever name called (including an 
apprentice) employed or engaged in any estab. 
lishment for hire or raward to do any work: 
relating to promotion ot sales or business, or 
both, and— 


(i) who draws wages (being wages, not 
including any commission) not exceeding saven 
hundred and fifty rupees per mensem; or 


(ii) who had drawn wages (being wages, 
including commission), or commission only, in 
either case, not exceeding nine thousand rupees 


[*] Received the assent of the President on 25-1-76. 
Act published in Gaz, of India; 25-1-76, 
Fart II-S, 1, Ext. P. 77, 


For Statement of Objects and Reasons, sea 
Gar ki India; 14-5-1975, Part IL-8, 2, Ext, 
` P. 400, 
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jn the aggregate in the twelve months imme. 
diately preceding the month in which this Act 
applies to such establishment and continues to 


.draw such wages or commission, in the aggre. ` 


gate, not exceeding the amount aforesaid in a 
year, 
but does not include any such person who is 
employed or engaged mainly in a managerial 
or administrative capacity; 

(e) all words and expressions used but not 
. defined in this Act and defined in the 'ndus. 
trial Disputes Act, 1947. shall have the mean- 
ings respectively assigned to them in that Act. 


3. Power of Central Government to de- 
clare certain industries to be noti- 
fied industries. 

The Central Government may; having re- 
gard to the nature of any industry (not being 
pharmaceutical industry), tha number of em. 
p'oyees employed in such industry to do any 
work relating to Promotion of sales or business 
or both, the conditions of service ‘of such em. 
ployees and such, other factors which, in the 
opinion of the Central Government, are rele. 
vant, declara guch industry to be a notified 
industry for the purposes of this Act. 


4. Leave. ,, 


In addition to such holidays, casual leave or 
other kinds of leave as may he prescribed 
every sales promotion employee drawing wages 

being wages, not including any commission) 
shall be granted, if so requested for— 


(a) earned leave on full wages for not lesg 
than one.eleventh of the period spent on duty; 


(b) leave on medical certificate on one-half 
of the wages for not less than one-eighteenth 
of the period of service. 


5. Issue of appointment letter, 


Every employer in relation to a sales pro- 
motion employea shall furnish to such om. 
‘ployee a letier-of appointment, in. such form 
-as may be prescribed,— 

(a) in a case where he holds appointment as 
such at the commencement of this Act, within 
three months of such commencement; and 

(b) In any other case, on his appointment 
‘as such. ; 


“6. Application of certain Acts to sales 
promotion Employees. 

(1) The provisions of the Workmen’s Com. 
pensation Act, 1923, ag in force for the time 
being, shall apply to, or in relation to, saleg 
promotion employees as they apply to, or in 
relation to, workmen within the meaning of 
that Act. 

(2). The provisions of the Industrial Dis. 
putes Act, 1947, as in foree for the time 
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being, shall apply to, or in relaticn to, sala& 
promotion employees as they apply to: or in 
relation to, workmen within the meaning of 
that Act and for the purposes oi any pro. 
ceeding under that Act in relation tc an indus- 
trial dispute, a sales promotion emp.oyee sbalb 
be deemed to include a sales promotion em- 
ployee who has heen dismissed, discharged or 
retrenched in conneztion with, or as a con. 
sequence of that dispute ar whose dismissal». 
discharge or retrenchmen} had led to that. 
dispute. 


(3) The provisions of ths Minimum Wages- 
Act, 1948, ag in force for the time being, shal} 
apply to, or in relation fo, sales promotion. 
employees as they apply tc, or in relation toi 
employees within the meaning of that Act. 


(4) The provisions of tha Maternity Benofit 
Act, 1961, as in force for the time being, shall: 
apply to, or in relation t3, sales promotion. 
employees, being women, as they apply to, or 
in relation to, women employed, whether 
directly or through any sgency, for wages in 
any establishment within the meaning of 
that Act. 


(5) The provisions of the Payment of 
Bonus Act, 1965, as in forse for the time: 
being, shall apply to, or in relation to, sales: 
promotion employees as thay apply to, or in. 
relation to, employees wilhin the meaning of © 
that Act. 

(6) The provisions of the Payment of Gra. 
tuity Act, 1972, as in force for the time being, 
shall apply to, or in relation to, sales promo. 
tion employees ag they apply to, or in relation: 
to, employees within tha meaning: of that Act. 


7. Maintenance of registers. 

Every employer in relation to an establish- 
ment shall keep and maintain suck registers: 
and other documents and in such manner ag 
may be prescribed. 


8. Inspectors. f 

(1) The State Goreme may, by noti- 
fication in the Official Gazette, appoint such. 
persons as it thinks fit to be Inspectors for the 
purposes of this Act and may define ihe local 


limits within which they shall exercise their: 


functions. 


(2) Any Inspector appsinted under sub.. 
section (1) may, for the purpose of. ascertain. 
ing whether any of the pravisions of this Act- 
have been complied with in respect of an 
establishment,— 

(a) require an employer bo furnish such in.. 
formation ag he may consid3r necessary; 

ib) at any reasonable time enter the esta.. 
blishment or any premises connected thers. 
with and require any one found in charge 
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thereof to produce before him for examina. 
tion any registers and other documents re- 
lating to the employment of sales promovon 
employees; 

(c) examine with respect to any master 
relevant to any of the purposes aforesaid, she 
employer, his sgent or servant or any ober 
person found in charge of the establishmant 
or any premises connected therewith or any 
person whom the Inspector hag reasonable 
cause to believe to be or to have bean a les 
promotion employee in the establishment: 

(d) make copies of or take extracts from 
any register or other documents maintained in 
relation to the establisment under this Act; 

(e) exercise such other powers as may be 
prescribed. 


(3) Every Inspector shall ‘be deemed tc be 
& public servant within the meaning of sec. 
tion 21 of the Indian Penal Code, 1860. 


(4) Any person required to produce any 
register or other document or to give infor. 
mation by an Inspector under sub-section (2) 
shall be legally bound to de so. 


9. Penalty. 


If any employer contravenes the provisions 
of section 4 or section 5 or section 7 or any 
rules made under this Act, he shall be punish- 
able wish fine which may extend to one fhou- 
sand rupees, 


10. Offences by companies. 


(1) Where an offence under this Acs has 
been committed by a company, every person 
who, at the time the offence was committed, 
was in charge of, and: was. responsible to, the 
company for the conduct of the business of the 
company, as well ag the company, shell be 

~ deemed to be guilty of the offence and shall 
be liable to be proceeded against and punished 
accordingly ; 


Provided that nothing contained in this 
sub-section shall render any such person Lable 
to any punishment provided in this secticn, if 
he proves that the offence was comm‘tted 
without his knowledge or that he exercised 
all due diligence to prevent the comm-ssion 
of such offence. 

(2) Notwithstanding anything contsine in 
sub-section (1), where an offence unde: this 
Act has been committed by a company azd it 
is proved that the offence has been committed 
with the consent or connivance of, or is sttri- 
butable to, any neglect on the part-of any 
director, manager, secretary or other offizer of 
the company. such director, manager, secre. 
tary or other officer shall also be deem=d to 
ba guilty of such offence and shall be.listle to 
be proceeded agimit and punished accordingly. 
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(3) For the purposes of this section, — 

(a) “company” means any body corporate- 
and includes a firm or other association of 
individuals; and 

(b) ‘‘director”, in relation to a firm, means- 
a partner i in the firm. 


11. Cognizance of offences, 

(1) No court inferior to that of a Metro. 
politan Magistrate or a Magistrate of the frst- 
class shall try any offence punishable under 
this Act. 


(2) No court shall tate cognizance of an. 
offence under this Act, unlesa the complaint- 
thereof is made within six months of the date 
on which the offence is alleged to have beor 
committed. 


12, Power to make Rules. - 

(1) The Central Government may, by noti.. 
fication in the Official Gazette, make rules-to 
carry out the purposes of this Act. 


(2) In particular and without prejudice to 
the generality of the foregoing power, such 
rules may provide for— 


(a) the kinds of leave that may be granted 
to a sales promotion employee under section 4;: 

(b) the form of the letter of appointment 
to be furnished under section 5; 

(c) the registers and other documents to be 
kept and maintained under section 7 and the- 
manner in which such registera and other 
documents may be kept and maintained; 

(d) any other matter which has to be, or- 
may be prescribed. 


(3) Every rule made by the Central Govern. 
ment under this Act shall be laid, as goon as 
may be after it is made, before each Honse of’ 
Parliament while it is in session, for a total 
period of thirty days which may be comprised 
in one session or in two or more suctessive- 
sessions, and if, before the expiry of the. 
session immediately following the gersion or 
the successive sessions aforesaid, both Houses 
agree in making any modification in the rule or- 
toth Houses agree that the rule should not be- 
made, the rule shall thereafter have effect. 
only in such modified form or be of no effect, 
as the case may be; so, however, that any: 
such modification or annulment shall be witt- 
out prejudice to the validity of anything - pre. 
viously done under that rule. 
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THE IMPORTS AND EXPORTS 
(CONTROL) AMENDMENT 
ACT, 1976 


(Act No. 12 of 1976)+t 
{25th January, 1976] 


An Act further to amend the Imports 
and Exports (Control) Act, 1947. 


Be it enacted by Parliament in the Twenty- 


sixth Year of the Republic of; India as 
follows :—- 


1. Short title. 


This Act may be called THE IMPORTS 
AND EXPORTS (CONTROL) AMENDMENT 
ACT, 1976. 


2. Substitution of new. section for sec- 
tion 2. 

For section 2 of the Imports and Exports 
{Control) Act, 1947 (hereinafter referred to 
as the principal Act), the following section 
shall be substituted, namely:— 

Definitions. 

‘2, In this Act, unless the context other- 
“vise requires;— ; 

(a) “adjudicating authority’ means the 
‘authority specified in, or under section 4K; 

(b) ‘Appellate authority” means the Ap. 
‘pellate authority referred to in section .4M; 

(c) ‘‘Chief Controller” means the Chief 
‘Controller of Imports and Exports; 

(d) ‘‘control order” means a control order 
made, or deemed to have been made, under 
this Act; . 

(o) “customs station” has the meaning 
assigned to it in the Customs Act, 1962; 

(f) “Deputy Chief Controller” means a 
“Deputy Chief Controller of Imports and Ex- 
ports; 


(g) “import” and "export? mean, respec. 
tively, bringing into, and taking out of, India 
by sea, land or air; 

(h) “letter of authority” meang a letter 
‘authorising the licensee to permit another 
person, named in the said letter, to import 
goods against the licence granted to the 
licensee; 

(i) "licence" means a licence granted, and 
includes a customs clearance permit issued, 
under any control order; 

(j) 'preseribed’”” means prescribed by rules 
made under this: Act; 

(k) ‘‘recognised agency” means an agency 
to which the functions of distribution of im- 

[*t] Received the assent of the President on 

25-1-1976, Act published in Gaz,, of India; 

25-1-1976. Part II-S. 1, Ext. P. 83, 

For Statement of Objects and Beasons, see 
Gaz , of India; 9-1-1976, Part II-S, 2, Ext., 
P, 214, 
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ported goods have been assigned by the Chief 
Controller.’. 


3. Insertion of new sections 4B to 4P. 
After section 4A of the principal Act, 

the following secticns shall be inserted, 

namely: — ; i 


Power to enter and inspect. 

"4B. Any person authorised in writing in 
this behalf by tha Chief Controller or any 
officer serving under him, not being an officer 
below the rank of a Deputy Chief Controller 
(hereafter in this Act called the ‘‘authorised 
person”), may enter, etany reasonable time, 
any premises in which— 


(i) any imported goods or materials which 
are liable to confiscation under this Act, or 

(ii) any books of account or other docu- 
ments or things which. in hig opinion, will be 
useful for, or relevant io, any proceeding 
under this Act, _ 
are suspected to have been kept or concealed. 
and inspect such imyorted goods, materials, 
books of account, other documents or things 
end may take such notes or extracts from 
guch books of account or other documents as 
he may think fit, 


Power: to search. 
40. If the authorised person hag any reason 


‘to believe that — 


(i) any imported goods or materials which 
are liable to confiscation under this Act; or 

(ii) any books of account or other docu- 
ments or things which. in hig opinion, will be 
useful for, or relevant to, any proceedings 
under this Act, ` 


are secreted in any place, he may enter into 
and search such place or premises for such 
imported goods, materials, books of account, 
other documents or things. 


Power to seize imparted goods or mate- 
rials. 


` 4D. (1) If the authorised jron has any 
reason to believe that any imported goods or 
materials are liable to confiscation under this 
Act, he may seize such goods or materials 
together with the package. covering or recep- 
tacle, if any, in which such: goods or mate- 
rials are found, and ‘where such goods or 
materials are found to hava been mixed with 
any other goods or materials, he may seize 
such goods or materials together with the 


.goods or materials with which they are so 


mixed: . 

Provided that where it ia not practicable to 
seize any such goods or materials, the autho. 
rised person may serva on the owner of the 
goods or materials an ordar that he shall not 
remove, part with or otherwise deal with, the 
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goods or materials except with the previous 
permissicn of such authorised parson. 


(2) Where any goods or materials are seinad 
under sub-section (1) and no notice in respect 
thereof is given under section 41, within six 
months of the ssizure of tha goods or mete. 
vials, the goods or materials shall be returned 
to the person from whose possession they w2re 
seized: 


Provided that the aforesaid period .of six 
months may, on suficient causa being shown, 
be extended by the Chief Controller by a 
‘further period not exceeding six months. 

(3) The authorised person may seize any 
‘documents or things which, in his opinion, 
‘will ba useful for, or relevant to, any pro- 
-geeding under this Act. 


(4) The person from whose custody any 
documents sre seized’ under sub-section (3) 
‘shall be entitled to make sopies thereof or 
take extracts therefrom in the presence of the 
authorised person.. 


(5) If any person legally entitled to the 
-documents or other things seized under gub. 
section (3) objects, for any reason, to the 
‘retention by the authorised person of the 
documents or things,.he may make an ap- 
plication to the Central Government stating 
therein the reasons for such objection and 
‘requesting for the return of the documents or 
things. 


(6) On receipt of an application under sub- 
‘section (5), the Central Government may, alter 
‘giving the applicant an opportunity of being 
heard, pass guch order as it may think fit. 

(7) Where any document— 

(a) is produced or furnishad by any person 
‘r has been seized from the custody or eon- 
‘trol of any person under this Act or any other 
aw for the time being in force, or > 

(b) has been received from any place outside 

India (duly authenticated by such authority or 
person and in such manner as may be Jre. 
-scribed) in the course of the investigation of 
-any offence alleged to have been commizied 
‘by any person against this Act, 
‘and such‘ document is tendered in evidence 
against the person by whom itis producéd or 
from whom it was seized or against such 
person and any other person who is jointly 
tried, or proceeded against, with him, the 
Court, or, as the case may be, the adjudicat- 
ing authority shall, notwithstanding anything 
to the contrary contained in any other law 
for the time being in force,— 

(i) presume, unless the contrary is proved, 
that the signature and every other part of 
auch document which purports to be in the 
handwriting of any particular person or wich 
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the Court or the adjudicating authority may 
reasonably assume to have been signed by, or 
to be in the handwriting of, any particular 
person, is under that pergon’s handwriting, 
and, in the case of a document executed or 
attested, it was executed or attested by tha 
person by whom it purports to have been so 
executed or attested; 

(ii) admit the document in evidence not. 
withstanding that it ig not duly stamped, if 
such document is otherwise admissible in evi. 
dence, 


Power to stop and seize conveyances, 


4E. Any authorised person may, if he has 
any reason to suspect that any conveyance or 
animal is being. or is about to be, used for the 
transportation of any imported goods or mate- 
rials which are liable to confiscation under 
this Act and that by such transportation any 
provision of this Act hag been, is baing, or is 


. about to be, contravened at any time stop 


such conveyance or animal or, in the cage of 
an aircraft, compel it to land, and 
(a) rummage and search the conveyance or 


‘any: part thereof, 


(b) examine and search any goods ‘or mata- 
rials in the conveyance or on the animal, 

(e) if it becomes necessary to stop any con- 
veyance or animal, he may use all lawful 
means for stopping it and where such means 


‘fail, the conveyance or animal may be fired 
‘upon, 


and where he is satisfied that it is necessary 
so to do to prevent the contravention of any 
provision of this Act or of any control order 
or condition of any licence or letter of autho. 
rity, he may seize such conveyance or animal. 

Explanation.—Any reference in this sec. 
tion to a conveyance shall, unless the context 
otherwise requires, be construed ag including 
a reference to an aircraft, vehicle or vessel. 


Search and seizure to be made in accord- 
ance with the Code of Criminal Proce- 
dure, 1973. 
4F. The provisions of the Code of Criminal 

Procedure 1973, relating to searches and sei. 

zures, shall, go far as may be, apply to every 

search or seizure made under this Act. 


Confiscation. 

4G. Any imported goods or materials in 
respect of which— 

(a) any condition of the licence or letter of 
authority, under which they were imported, 
relating to the utilisation or distribution of 
such goods or materials, or 

(b) any condition relating to the utilisation 
or distribution of such goods or materials 
subject to which they were received from, or 


‘through, a recognised agency, or 
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(e) any direction given under a control 
order with regard to the sale cf such goods or 
materials, 


has been, is being, or is attempted to be, 
contravened, shall, together with any package, 
covering or receptacle in which such goods are 
found. be liable to confiscation. and. where 
such goods or materials are so mixed with 
any other goods or materials that they cannot 
be readily separated, such other goods or 
materials shall algo be liable to confiscation: 


Provided that where it is established to the 
satisfaction of the adjudicating authority that 
any goods or materials, which are liable to 
confiscation under this Act, had been imported 
for personal use, and not for any frade or 
industry, and that they belong to a person 
other than the person who has, by any act or 
omission, rendered them liable to confiscation, 
and such act or omission was without the 
knowledge or connivance of the person to 
whom they belong, such goods or materials 
shall not be ordered to be confiscated; but 
such other action ag is authorised by tbis Act 
may be taken against the person who has, by 
such act or omission, rendered such goods or 
materials liable to confiscation, 


Confiscation of conveyance. 


4H. Any conveyance or animal which hag 
been, is being, or is attempted to be, used for 
the transport of any imported goods or mater. 
ials which are liable to confiscation under this 
Act, shall be liable to confiscation unless the 
owner of the conveyance or animal proves 
that it was, is being, or is about to be, so 
used without the knowledge or connivance of 
the owner himself, his agent, if any, and the 
person in charge of the conveyance or animal 
and that each of them had taken all reason- 
able precautions against such use: 

Provided that in the case of a conveyance 
or animal used for the transport of goods or 
passengers for hire, the owner of the convey. 


‘ance'or animal shall be given an option to’ 


pay, in lieu of confiscation of the conveyance 
or animal, a fine not exceeding the value of 
the imported goods or materials which have 
been, sre being, or attempted to be, trans. 
ported by such conveyance. 


Liability to penalty. 

4.1, (1) Any person who,— 

(a) in relation to any goods or materials 
which have been imported under any licence 
or letter of authority, uses or utilises such 
goods or materials otherwise than in accor- 
dance with the conditions of such licence or 
letter of authority; or | 
. (b) being a person to whom sny imported 
goods or materials have been delivered by a 
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recognised agency, uses or utilises such goods 
or materials or causes chem to be used or 
utilised, for any purpoze other than the pur- 
pose for which they wera deliverel to him} or 

(c) having made s declaration for the pur. 
pose of obtaining— 

(i) a licence or letter of authority to import 
any goods or materials, or 

(ii) any amendment of such licence or 
letter of authority, or 

(iii) allotment of any imported goods or 
materials, 
is found to have made in such declaration; 
any statement which is incorrect or false im 
material particulars; or 

(a) acquires, sells or atherwige parts with, 
or agrees to acquire, sell or otherwise part 
with, any imported goods or materials in 
contravention of the conditions of any licence 
or letter of authority in pursuance of which 
such goods or materislg had been imported; or 

(e) acquires, sells or otherwise parte with, 
or agrees to acquire, sell or otharwise part: 
with, any imported gocds or materials in 
contravention of the terms of ary allotment: 
made by any recognised agency; or 

(f) contravenes any direction given under 
a control order with regard to she sale of 
goods or materials which have bean imported 
under any licence or lezier of authority or 
which have been received from, oz through, a 
recognised agenty, 


shall be liable to a panaljy not exzeeding five 
times the value of tha goods or materials, or 

one thousand rupees, whishever is more, whe- 

ther or not such goode or materials have 
been confiscated or sre available for confis. 
cation. 


Explanation. — For she purposes of this 
section, “value” has. the meaning assigned to 
it in sub-section (1) of section 14 of the Oug- 
toms Act, 1962, 


(2) If any person abets the commission of 
apy act or ommigsion, wich act or omission 
would render any person liable to a penalty 
under sub.section (1), or attempts to commit 
any act aforesaid, the person se abetting or 
attempting shall be liable to a penalty not. 


exceeding five times the value of the goods or 


materials in respect of which such abetment. 
or aifampt has been made, or one thousand: 
rupees, whichever is more, whether or not 
such goods have been conjiecated ar are avail 
able for confiscation. 


(3) A penalty imposed under sub-section (1) 
or sub-section (2) may, if it-is not paid, be 
recovered ag an arrear of land revenue: 

Provided that the adjudicating authority 
may, by order, attach any money belonging. 
to, or owed to, the parson on whom any 
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penalty has been imposed under sub-section [1) 
or sub-section (2), and such attachment shall 
be made in the same manner in- which an 
attachment is made by a civil court. 


Confiscation or penalty not to interfere 
with other punishments. 

4J. No confiscation made or penalty impcsed 
ander this Act shall prevent the infliction of 
any other punishment to which the person 
affected thereby is liable uncer the provisions 
of this Act or under any other law for the 
time being in force. 


Adjudication. 


dK. Any confiscation may be adjudgec or 
penalty may be imposed under this Act, — 

(a) by the Chief Controller, or, where hs so 

directs; by a general or’ special order, by the 
Additional Chief Controller; 
. (b) subject to such limits as may be specified 
én this behalf, by such other officer not below 
the rank of a Deputy Chief Controller, as the 
Central Government may, by notification in 
the Official Gazette, authorige-in this behalf. 


Giving of opportunity to the owne- of 
goods, etc. ` 


4L. No order of adjudication of confiscation 
‘or imposing a penalty shall be made uriess 
the ownor of the goods, materials, conveyance 
or animal, or other person concerned, is given 
@ notice in writing— 


(i) informing him of the grounds on which 
it is proposed to confiscate such goods, mate- 
rials, conveyance: or animal or to impcee & 
ponalty; , 

(ii) giving him a reasonable opportunity of 
making a representation in writing w:shin 
such reasonable time as may be specified in 
the notice against the confistation or imposi- 
tion of penalty mentioned therein, and, if he 
80 desires, of being heard in the matter. 


Appeal. . - 

4M. (1) Any person PERE by any =eéi. 
‘sion or order imade under this Act may pzefer 
an appeal, — 

(a) where the R or order has been 
made by the Chief Controller or Additional 
‘Chief Controller, to the Central Governmant; 

(b) where the decision or order has been 
made by any officer below the rank of the 
Additional Chief Controller. to the Chief Con- 
troller, or where he so directs ‘ to the’ Addi- 
tional Chief Controller. 
within a period of forty-five. days from the 
date on which the order is served on such, 
person; 

Provided that the’ Amae authority may, 
if it is satisfied that the appellant wag prevent- 
ed by sufficient cause from preferring the 
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appeal within the aforesaid period of forty-five 
days. allow such appeal to be preferred within 
a further period of forty-five days: 


Provided further that in the case of an 
appeal against an order imposing a penalty, 
no such appeal shall be entertained unless the 
amount of the penalty has been deposited by 
the appellant ; 


Provided also that, where the Appellate 
authority ‘is of opinion that the deposit ta be 
made will cause undue hardship to the appel- 
lant, it may, at its discretion, dispense with 
such deposit either unconditionally or subject 
to such conditions as it may impose. 


(2) The Appellate authority may, after 
giving to the appellant a reasonable oppor- 
tunity of being heard, if he go desires and 
after making such further inquiries, if any, as 
it may consider necessary, pass such order as 
it thinks fit, confirming, modifying or revers- 
ing the decision or order appealed against, or 
may send back the case, with such directions 
as it may think fit, for a fresh adjudication or 
decision, as the case may be, after taking 
additional evidence, if necessary ; 

Provided that an order enhancing or impos. 
ing a penalty or confiscating goods or materials 
of a greater value shall not be made under 
this section unless the appellant has had an 
opportunity of making a representation, and, 
if he go desires, of being heard in his defence. 


Powers of revision of the Chief Controller. 

4N, The Chief Controller may, on his own 
motion or otherwise call for and examine the 
records ‘of any proceeding in which an order 
of adjudication of confiscation or imposing any 
penalty has been made by any officar subordi. 
nate to him and against which no appeal has 
been preferred, for the purpose of satisfying 
himself as to the correctness, legality or pro- 
priety of such order or decision ana pags such 
orders thereon ag he may think fit : 


‘Provided that ‘no decision or order shall be 
varied under this section so as to prejudicially 


affect any person unless such parson — 


(a) has. within a period of two years from 
the date of such decision or order, received s 
notice to show cause why such decision or 
order shall not be varied, and 


. (b) hag been given & reasonable opportunity 
of making representation and, if he so desires, 
of being heard, in his defence. 


‘Power of adjudicating and other autho- 


rities. 


40, (1) Every authority making any adjudi. 
cation or hearing any appeal or exercising any 
‘powers of revision under this Act shall have 
all the powers of a civil eourt under the Goede 
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of Civil Procedure, 1908, while trying à suit, 
in respect of the following matters, namely: — 

(a) summoning and enforcing the attendance 
of witnesses: 

(b) requiring the discovery and production 
of any document. 

(c) requisitioning any public record or copy 
thereof from any court or office: 

(d) receiving evidence on affidavits: end 

. (e) issuing commissions for the examination 
of witnesses or documents. 


(2) Every authority making any adjudica- 
tion or hearing any appeal or exercising any 
powers of revision under this Act shall be 
deemed to be a civil court for the purposes of 
sections 345 and 346 of tha-Code of gesupal 
Procedure, 1973. 


(3) Every authority making any adjudica- 
tion or hearing any appeal or exercising any 
powers of revision under this Act shall have 
the power to-make such orders of an interim 
nature ag it may think fit: and may also, for 
sufficient cause, order the stay of operation of 
any decision or order. 


Continuance of proceedings in the event 
of death or. insolvency. 


4P. (1) Where a ponalty has been impored 
by the adjudicating authority and— 

(a) no appeal against the order imposing 
such penalty has been preferred to the Ap- 
pellate authority and the person entitled to 
file guch appeal dies or is adjudicated an 
ingolvent before. the expiry of the period 
within which the appeal can be preferred, or 

(b) an appeal has been preferred to the 
Appellate authority against the order impos. 
ing such penalty but the appellant dies or is 
adjudicated an insolvent during the pendency 
of the appeal, 
then, it shall be lawful for the legal repre. 
sentatives of such person or the Official As. 
signees or the Official Receiver, as the case 
may be, to prefer an appeal to the Appellate 
authority, or, as the case may ba, to continue 
the appeal before the Appellate authority, in 
place of such person and the provisions of. 
section 4M shall, so far as may be, apply or 
continue to apply to such appeal. 

(z) The powers of the Official Assignee or 
the Official Receiver under sub-section (1) 
shall bə exercised by him subject to the pro- 
visions of the Presidency Towns Insolvency 
Act, 1909, or the Provincial Insolvency Act, 
1920, as the case may be.’, 


4. Amendment of section 5. | 

In section 5 of the principal Act, — 

(i) after the words “any condition of a 
licence granted under any such order”, the 
_ words ‘‘or any authority under which im. 
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ported goods were received from or through a 
recognised agency” shall be inserted; 

(ii).for the words ‘‘be punishable with im- 
prisonmenié for a term which may éxtend to 
two years and also with Ene:”, the words— 

"be punishable,— 

(a) where the value o? the goods; in rela- 
tion to which such contravention or-attempted 
contravention or abetmant of contraventior 
has been made, exceeds ten lakh rupees, with 
imprisonment for a term which ‘may exten¢ 
to seven years and also with fine, and 

(b) in any other case with imprisonment 
for a term which may extend to three years. 
and also with fine:’ 
shall be substituted. 


5. Insertion of new sections 5A and 5B, 


After section 5 of the principal Act, the 
following sections shall ba inserted, namely: — 


Penalty for contravention of order made 
by adjudicating authority and Appel- 
late authority. 

"5A. If any person fails to pay the penaliy 
imposed by the adjudicasng or the Appellate 
authority or fails to comply with any direc- 
tion or order made, or deemed to haye been 
made, under thig Act, he shall, upon convic- 
tion by a Court, be punishable with imprison. 
ment for a term’ whish may extend to two 
years, Or with fine, or wish both. 


Correction of clerical or arithmetical 
mistakes. 

5B. Clerical or arithmetical mistakes in 
any decision or order, or 3rrors. arising there- 
in from any accidental slip or omission may, 
at any time, be corrected by the authority by 
which the decision or order was made either 
on its own motion or on the application of the 
aggrieved person: 

Provided that where any. correction’ pro. 
posed to be made under this section will have: 
the effect of prejudicially «effecting any person, 
no such correction shall ke made except after 
giving to that person & reazonabla opportunity 
of making & representation in the matter and 
no such Gorrection shall be made after the 
expiry of a period of two years from the date 
on which such decision or order was made.”’. 


6. Insertion of new section 8. 

After section 7 of the principal Act, the 
following section shall be inserted, namely:— 
Power to make rules. 

“g, (1) The Central Government may, by 
notification in the Official Gazette, make rules- 
for carrying out the provisions of this Act. 

(2) In particular, and without prejudice tc- 
the generality of the foregoing power, such. 
rules may-provide for all or any at the follow- 
ing matters, namely; — roai : 
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(a) the person by whom, aad the manner in 
which,:any document received from a place 
outside India shall be autherticated, 

(b) any other matter whieh is required to 
be, or may be, prescribed. 


(8) Evəry rule made by tha Central Govern- 
ment under this Aot shall ba laid, as soon as 
may be after if is made, befcre each House of 
Parliament, while it is in session: for a total 
period of thirty days which may be com. 


prised in one session or in tw> or more succes.’ 
sive sessions, and if, before the expiry of the 


session immediately following the session or 
the successive sessions aforesaid, both Houses 
agres in making any modification in the rale 
or both Houses agree that tha rule should mot 
be made, the rule shall thereafter have effsct 
only in such modified form œ be of no effext, 
as the case may be; so, however, that any steh 
modification or annulment shall be witheut 
prejudice to the validity of anything previ- 
ously done under that rule”. 


7. Repeal and saving. 


(1) The Imports’ and Exports (Contr!) 
Amendment Ordinance, 1975, is hereby re- | 


pealed. 

(2) Notwithstanding such repeal, anything 
done or any action taken uncer the principal 
Act as amended by the said Ordinance shall 
be deemed to have been done or taken under 
the principal Act as amended by this Act, as. if 
this Act had come into force on the 4th day 
of November, 1975. 
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THE SMUGGLERS AND FOREIGN’ 
EXCHANGE MANIPULATORS 
(FORFEITURE OF PROPERTY) 
ACT, 1976 
(Act No. 13 of 1976)*§ 
[25th January, 1976}; 
An Act to provide for the forfe‘ture of- 
illegally acquird properties of smugglers. 
and foreign exchange manipulators and- 
for matters connected therewith or 
incidental thereto. 


Waernas for the effective prevention of- 
smuggling activities and. foreign exchange: 
manipulations which are having a deleterious 
effect on the national economy it is necessary 
to deprive persons engaged in such aztivities- 
and manipulations of their ill-gotten geins; 

AND WHEREAS such persons have been aug.. 
menting such gains by violations of wealth. 
tax, income-tax or other laws or. by other- 
means and have thereby been incressirg their- 
resources for operating in a clardestine- 
manner; 3 

AND WHEREAS such persons have ir many- 
cases béen holding the properties acqvired by 
them through such gains in the names of their- 
relatives, associates and confidants; 

Ba it enacted by Parliament in the Twenty: 
sixth Year of the Republic of India as 
follows :— 


1. Short title, extent and commencement.. ° 


(1) This Act may be called THE 3MUG.. 
GLERS AND FOREIGN EXCHANGE MANI. 


[*§] Received the assent ot the President on: 
25-1-1976. Act published in Gaz, of India, 
25.1-1976, Part IL.S. 1, Ext, p. 95. 

For Statement of Objects and Reasons, ses Gaz. of 
of India, 12-1-1976, Part II-N, 2, Ext, p. 312, 
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(2) Tt extends to the whole of India except 
„the State of Jammu and Kashmir. 

(3) It shall be deamed to have come into 
force on the 5th day of November, 1975. 


-2. Application. 


(1) The provisions of this Act shall apply 
“only to the persons spacified in sub-section (2), 


(2) The persons referred to in sub. 
-goction (1) are the following, namely : :— 
(a) every person— 
(i) who hag been convicted under the Sea 
“Customs Act, 1878, or the Customs Act, 1962, 
of an offence in relation to goods of a value 
«exceeding one lakh of rupees; or 
(ii) who has bee. convicted under the 
Foreign Exchange Regulation Act, 1947, or 
vihe Foreign Exchange Regulation Act, 1973, of 
an offence, the amount or value involved in 
which ezceeds one lakh of rapees; or 


- (ili) who having been convicted under the 
Sea Customs Act, 1878, or ths Customs Act, 
1962, has been convicted subsequently under 
-gither of those Acts; or 

_(iv) who having been convicted under the 
Foreign Exchange Regulation Act, 1947, or 
the Foreign Exchange Regulation Act, 1973, 
thas been convicted subsequently uuder cither 
-of thoge Acts: 

(b) every parson in respect of whom an 
-order of detention has been male under the 
‘Conservation of Foreign Exchange and Pre. 
-yontion of Smuggling Activities Act, 1974: 

Provided that— . 

(i) such order of detention, being an order 
to which the provisions of section 9 or sec- 
ction 12A of the said Act do not apply, has not 
‘been revoked on the report of the Advisory 
Board under section 8 of the said Act or before 
‘the receipt of the report of the Advisory 
Board or be‘ore making a reference to the 
.Advisory Board; or 


(ii) such order of detention, being an orde ; 


to which the provisions of section 9 of the 
‘gaid Act apply, -has not been revoked before 
the expiry of the time for. or on the basis of, 
the review under sub-section (3) of section 9, 
-or on tha report of the Advisory Board under 
section 8, read- with sub section (2) of. sea. 
tion 9, of the said Act: or 

(iii) such order of detention, being an nies 
to which the provisions of section 12A of the 
said Act apply, has not been revokei before 
the expiry of the time for, or on the basis of, 
the first review under sub-section (3) of that 


-gection, or on the basis of the report of the- 


Advieory Board under gestion 8, read witb 
aub.section (6) of section 12A, of that Act; or 
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(iv) such order of detention has not been 
set aside by a court of competent jurisdiction; 

(0) every person who i3 a relative of a per- 
gon referred to in clause (a) or clause (b); 

(d) every associate of a person referred to 
in clause (a) or clause (b); 

(e) any holder (hereafter in this clause 
referred to as the presen’ holder) of any pro- 
perty which was at any time previously held 
by a person referred to in clause(a) or clause (b) 
unless the present holder or, as the case may 
be, any one who held such property after such 
person and before the present helder, is or 
was a transferees in good faith for adequate 
consideration. 


Haplanation 1. — For the ‘purposes of sub. 
clause (i) of clause (a), tha value of any goods‘in 
relation to which a person has been convicted 
of an offence shall be. the wholesale price of 
the goods in the ordinary course of trade in 
India as on the date af the commission of 
the offence. 


Bap! anation. 2 — Foz the purposes of cla. 
use (c), ‘relative’, in relation to a person, 
means— 

(i) spouse of the person, 

(ii) brother or sister cf the person; ` 

(iii) brother or sister of the spouse of the 
person; 

(iv) any lineal ascendant or descendant of 
the person; 

(v) any lineal ascendant or descendant of 
the spouse of the person; 

(vi) spouse of a person referred to in clause 
(ii), clause (iii), clause (iv) or clause (v): 

(vii) any lineal descendant of a person re- 
ferred t^ in clause (ii) ox clause (iii). 


Explanation 8. — Far the purposes of cla. 
use (d), ‘‘agsociate”, in relation to a person, 
means — 

(i) any individual who had been or is resid. 
ing in the residential premises (including out- 
houses) of such person; 

(ii) any individual who had been or ‘ig 

managing the affairs or kebping the: accounts 
of such person; 

(iii) any association of persons, body of 
individuals, partnership firm, or.private com. 
pany within the meaning of the Companies 
Act, 1956, of which such person had been or 
ig a member, partner oz director; 

(iv) any individual who had been or is a 
member partner or diractor of an association of 
persons, body of individuals. partnership frm 
or private company referred to in clause (iii) 
at any time when such person had been or is 
a member, partner or director of such associa. 
tion, body, partnership firm or private com. 
pany; - 

(v) any person who had been or is manag 
ing the affairs, or keeping the accounts, of ariy 
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vassociation of ‘persons, body of individusls, 
ygartnership firm’ or private company referred 
40 in clause (iii); 

(vi) the trustee of any trust, where, — 

(a) the trust has been created by szch 
person; or - 

(b) the value of. the assets contributed by 
eguch person (including the value of the ass=ts, 
4f any, contributed by him earlier) to the trast 
-amounts, on the date on which the contri ju- 
tion is made, to not less than twenty per cant. 
ef tha value of the assets of the trust on fhet 
date; 


(vii) where the competent authority, ior 


reasons to be recorded in writing, considərs- 


‘that any properties of such person are held on 
kis behelf by any other person, such other 
person. ‘ 

Explanation 4, — For the avoidance of 
@oubt, it is hereby provided that the quesion 
whether any person is a person to whom she 
provisions of this Act apply may be determined 
with treierence to any facts, circumstances or 
events (including any conviction or detention) 
which occurred or took place before the œm. 
mencemant of this Act. 


3. Definitions. 


(1) In this Act, unless the context other-rise 
requires:— 

(a) "Appellate Tribunal” means the Appel- 
date Tribunal for Forfeited Property constž ut- 
ad under section 12; 

(b) “competent authority” means an. oeer 
əf the Central Government authorised Év it 
ander sub-section (1) of sestion 5 to perform 
the functions of a competent authority uxijer 
this Act; 

(e) “illegally acquired property”, in relation 
do any person to whom this Act appcies, 
moans N 


(i) any aoe acquired by such perron, 
whether before or after the commencement of 
this: Act, wholly or partly out of or by means 
of any income, earnings or assets derivei or 
obtained from or attributable to any activity 
prohibited by or ‘under any law for the 1:me 
baing in force relating to any matter in respect 
of which Parliament has power to make laws; 
or Pee 

(ii) any. property acquired by such person, 
whether before or after the commencemen} of 
this Act, wholly or partly out of or by mans 
‘of any income, earnings or assets in respee}.of 
which any such law has been contravenéc; or 

(iii) any property acquired by such person, 
whether before or after the commencemexs of 
this Act, wholly or partly out of or by mzans 
of any income, earnings or assets the source of 
which cannot be proved and which cannoz be 
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shown to be attributable to any act or thing 
done in respect of any matter in relation to 
which Parliament hag no power to make laws, 
or 

(iv) any property acquired by such person, 
whether before or after tha commencement of 
this Act, for a consideration, or by any means, 
wholly or partly traceable to any property 
referred to in gub.clauses (i) to (iii) or the 
income or earnings from such property: 
and includes — 


(A) any property held by such person which 
would have been, in relation to any previous 
holder thereof, illegally acquired property 
under this clause if such previous holler had 
not ceased to hold it. unless such person or any 
other person who held the property at eny 
time after such previous holder or, whare 
there are two or more such previous holders, 
the last of such previoug holders is or was a 
transferee in good faith for adequate consi. 
deration; 

(B) any property acquired by such person, 
whether before or after the commencement 
of this Act, fór a consideration, or by any 
means, wholly or partly traceable to any pro- 
perty falling under item (A), or the ingome or 
earnings therefrom; 

(d) prescribed” means prescribed by rules 


-made under this Act; 


(e) ‘‘property” includes any interesi in pro- 
perty, movable or immovable; 

(f) “trust” includes any other legal obliga. 
tion. 


(2) Any referənce in this Act to any law 
which is not in force in any area shall, in rela. 
tion to that area, be construed as a reference 
to the corresponding law, if any, in force in 
that area, 


(3) Any reference in this Act to any officer 
or authority shall, in relation to any area in 
which there is no officer or authority with the 
game designation, be construed as a reference 
to such officer or authority as may be specified 
by the Central Government by notification in 
the Official Gazette. 


4. Prohibition of holding illegally ac- 
quired property. 

(1) As from the commencement of this Act, 
it shall not ba lawful for any person to whom 
this Act applies to hold any illegally acquired 
property either by himself or through any 
other person on his behalf, 


(2) Where any person holds any illegally 
acquired property in contravention of the 
pepo: af gub.section (1), such property 

hsll be liable to be forfeited to the Central 
Goyernitant in accordance with the provi. 
sions of this Act. 
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5. Competent authority. 


(1) Tha Central Government may, by order 
published in the Official Gazette, authorise as 
many officers of the Central Government (not 
below the rank of a Joint Secretary to the 
Government), as it thinks fit, to perform the 


functions of the competent authority under’ 


this Act. 


(2) The competent suthorities shall per. 
form their functions in respect of such persons 
-or olasses of persons as the Central Govern. 
ment may, by order, direct. 


6. Notice of forfeiture. 
(1) If, having regard to the value of the pro. 


periies held by any person to whom this Act- 


applies, either by himself or through any 
other person on his behali, bis known sources 
‘of income, earnings ór assets, and any other 
information or material available to it as a 
Tesult of action taken under section 18 or 
otherwise, tbe competent authority has reason 
to believe (the reasons for such belief to be 
recorded in writing) that all or any of such 
properties are illegally. acquired properties, it 
may serve & notice upon such pexson (herein. 
after referred to as the person affected) call- 
ing upon him witbin such time sg may be 
specified in the notice which shall not be 
ordinarily Jess than thirty days, to Indicate 
the sources of his iacome, earnings or assets, 
out of which or by means of which he has 
acquired such prope: ty, the evidence on which 
he relies and other relevant information and 
particulars, and to show cause why all or any 
of such properties, as the case may be, should 
not.be declared to be illegally acquired pro- 
perties and forfeited to the Central Govern. 
ment under this Act. 

(2) Where a notice under sub-section (1) to 
any person specifies any property as being 
held on behalf of such person by any other 
person, a copy of the notice shali also be 
served upon such other person. 


7. Forfeiture of property in certain cases. 

(1) The competent authority may, after con. 
sidering the explanation, if any, to the show- 
cause notice issued under section 6, and the 
materials. available before it and after giving 
to the person affected (and in a case whore 
the person affected holds any property speci. 
fied in the notice through any other person, 
to such other person also) a reazonable oppor. 
tunity of being heard, by order, record a find. 


ing whether allor any of the properties in - 


question are illegally acquired properties. 


-,{2) Where the competent authority is satis- 
fied that some of the properties referred to in 
the show.-cause notice are illegally acquired 
properties but is not able to identify speci- 
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fiscally such properties, taen, it shall be lawful: 
for the competent autbotity. to specify the 
properties which, to the best of its judgment, 
ara illegally acquired properties and reeorc a 
finding accordingly under sub.seation (1). 

(3) Where the competent authority records a 
finding. under this section to the effect that 
any property is illegelly acquired property. is 
shali declare that such property shall, subject 
to the provisions of this Act, stand torfeited to 
the Central Government free from all encum.. 


brances. ` | Ey 


(4) Where any shares in a company stand 
forfeited to the Central Government under 


: this Ast, then, the company shall, notwith. 


standing anything contained in the Companies 
Act, 1456, or the articles of association of the 
company, forthwith register the Central Gov: 
ernment as the transferee of puch shares 


8. Burden of proof, 

In any proceedings under this Act, the 
burden of proving that any property specified 
in the notice served under section 6 is not 
illegally acquired property shall be on the 
person affected. 


9. Fine in lieu of forfeiture. 


(1) ‘Where the competent authority makes a 
declaration that any property stands forfeited 
to the Central Government under section 7 
and it is a case where the source of only œ 
part, being less than one-half, of the income, 
earnings or assets with which such property 
was acquired has not been proved to the satis- 
faction of the compatent authority, it shall 
make an order giving an option to the person 
aifected to pay, in lieu of forfeiture, a fine 
equal to one and one.fifsh times the value ot 
such part. 


Explanation.— For tha purposes of this sub- 
section, the value of any part of ‘income, earn. 
ings or afsets: with which any property has 
been acquired, shall ba, — 

(a) in’ the case of any part of income or 
earnings, the amount of such part of income 
‘or earnings; 

(b) in the case of any part of assets, the pro. 
portionate part of the full value of the consi. 
deration for the acquisition of such assets, 

(2) Before making an order imposing a fine 
under sub-section (1), the person afféced shall 
ba given a reasonable opportunity. of being 
heard, 

(3) Where the person affected pays the fine 
due under sub-section (1:, within such time as 
may be allowed in that behalf, the competent 
authority may, by order, revoke the declara- 
tion of forfeiture urder section 7 and there. 
upon such property shall stand released, 
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10. Procedure in relation to certain trust 
properties. 

In the cage of any person referred t» in 
clause (vi) of Explanation 3 to sub-section (2) 
of section 2, if the competani aathority on 
the basia of the? information and mate-ials 
available to it, has reason to believe {the 
reasons for such belief to be recordec in 
writing) that any property held in trust is 
illegally acquized property, it may serye a 
notice upon the author of the trust or, ag the 
case may be, the contributor of the agsets out 


of or by means of which such property was: 


acquired by the trust and the. trustees, calling 
upon them within such tima as may be speci- 
fied in the notice which shall not ordinarily 
be legs than thirty days, to explain the source 
of tha money or othar assets out-of ox by 
means of which such properly was acqrired 
or, asthe case may be, the source of the 
money or other assets which vere contributed 
to the trust for acquiring such property and 
thereupon such notice shall be deemed to ba 


a notica served under section 6 and all the 


other provisions of this Act shall apply 
accordingly. 

Explanation. — For the purposes of this 
section ‘illegally acquired property” in zela- 
tion to any property held in trust, includes— 

(i) any property which if it had continued 
to be held by the author of the trust o: the 
contributor of such property to the irust 
would ‘have been illegally acquired property 
in relation to such author or contributor ; 

(ii) any property acquired by the trusi out 
of any contributions made by any person 
which would have been illegally acquired pro. 
perty in relation to such person had such 
person acquired such property out of such 
contributions. 


11. Certain transfers to be null and void. 


Where after the issue ofa notice usader 
section 6 or under section 10, any property 
referred to in the said notice is transferrei by 
any mode whatsoever such transfer shall, for 
the purposes of tha proceedings under this 
Act, be ignored and if such property is suabse- 
quently forfeited to the Central Government 
under section 7, then, the transfer of zuch 
property shall be deemed to ba null and void. 
12, Constitution of Appellate Tribunal. 

(1) The Central Government may, by aoti- 
fication inthe Official Gazette, constitute an 
Appellate Tribunal to be called the Appedlats 
Tribunal for Forfeited Proparty consisting of 
a Chairman and such number of other mem- 
bers {being officers of the Centrel Government 
not below the rank ofa Joint Secretary to 
the Government) as the Central Government 
thinks fit, to be appointed by that Government 


The Smugglers & Foreign Exchange Manipulators, ete. Act, 1976 [Act 13] 67 


for hearing appeals against the orders made 
under section 7, sub.section (1) of section 9 or 
section 10. 


(2) The Chairman of the Appellate Tribu. . 
nal shall be a person who is or his been or is” 
qualified to be a Juige of the Supreme Court 
or of a High Court. 

(3) The terms and conditions of service of 
the Chairman and other members shall ba 
such ag may be prescribed. 

(4) Any person aggrieved by an order of 
the competent authority made under section 7, 
sub.section {1) of section 9 or section 10, may, 
within forty-five days from the date on which 
the order is served on him, prefer an appeal 
to the Appellate Tribunal : 

Provided that the Appellate Tribunal may 
entertain any appeal after the said period of 
forty-five days, but not after sixty days, from 
the date aforesaid ifitis satisfied that the 
appellant wag prevented by szfficient cause 
from filing the appeal in time, 

(5) On receipt of an appaal under aub-sec- 
tion (4), the Appellate Tribunal may, after 
giving an opportunity to the appellant to be 
heard, if he go cesires, and after making such 
further enquiry as it deems fit, con*rm, 
modify or set aside the order appealed against. 

(6) The powers and functions of the Appel. 
late Tribunal may be exercised and discharged 
by Benches consisting of throes members and 
constituted by the Chairman of the Appellate 
Tribunal. 

(7) The Appellate Tribunal may regulate 
its own procedure, 


13. Notice or order not to be invalid for 
error in description. 


No notice issued or served, no declaration 
made, and no order passed, under this Act 
shall be deemed to ba invalid by reason of any 
error in the description of the property or 
person mentioned therein if such property or 
person is identifiable from the description go 
mentioned. 

14. Bar of jurisdiction. 

No order passed or declaration made under 
this Act shall be appealable except as provided 
therein and no civil Court shall have jurisdic. 
tion in respect of any matter which the 
Appellate Tribunal or any competent authority 
is empowered by or under this Act to deter. 
mine, and no injunction shall be granted by 
any Court or other authority in respsct of any 
action taken or to be taken in pursuance of 
any power conferred by or under this Act. 


15. Competent authority and Appellate 
Tribunal to have powers of civil 
Court. 


_ The competent authority and the Appellate 
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Tribunal shall have all the powers of a civil 
@ourt while trying a suit under the Code of 
Givil Procedure, 1908, in respact of the fol- 
lowing matters, namely :— 

(a) summoning and enforcing the atten}. 
anga of any person and examining him on 
oath ; 

(b). requiring the discovery and production 
ef documents ; 

(c) receiving evidence on affidavits ; 


-thereof from any Court or ofica ; 


(e) issuing commissions for examination of 
witnesses or documents ; 

(f) any other matter which may be pres- 
oribed. 


16. Information to competent aibs 

(1) Notwithstanding anything contained in 
any other law, the competent authority shall 
have power to require any officar or authority 
of the Central Government or a State Govern- 
ment or a local authority to furnish informa. 
tion in relation to such persons, points or 
matters as in the opinion of the competent 
authority will be useful for, or relevant to, 
the purposes of this Act. 


(2) Any officer of the Tacome.tax Depart. 
ment, the Customs Department or the Central 
Excise Department or any officer of enforce- 
ment appointed under the Foreign Exchange 
Regulation Act 1973, may furnish suo motu 
any information available with him to the 
gompetent authority if in the opinion of the 
officer such information will be useful to’ the 
competent authority for the pare of this 
Act. 


17. Certain officers to assist competent 
authority and Appellate Tribunal. 

‘For the purposes of any proceedings under 

this Act, the following officers are hereby 

empowered and required to assist the compe. 


. tont authority and the Appellate Tribunal, 


namely:— 
(a) officers of the Customs Deparment; 


oa officers of the Central Excise Depart. , 


ment; 

(c) officers of the Income.tax Department: 

(d) officers of enforcement appointed under 
the Foreign Exchange Regulation Act,:1973, 

(e) officers of police, 

(f) such other officers of the Central or 
State Government as are specified by the 
Central Government in this behalf by notifise. 
bion in the Official Gazette. 


` 18, Power of competent authority to re- 

quire certain officers to exercise 
certain powers. 

(1) For the purposes of any proceedings 

under this Bes or the initiation of any such 
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proceedings, the competent authority shall 
have power to cauge to be conducted any 
inquiry, investigation or suzvey in respect of 


. any person. placa, property, assets, documents, 


books of aczount or any other relevant matters. 


(2) For ths purposes referred to in sub- 
section (1). the competent authority may, 
having regard: to the nature of the inquiry, 
investigation or survey, recuire an officer of 
the Income tax Department to conduct or 
cause to be coaducted such inquiry, anga: 
tion or survey. 


(3) Any officar of the Income.tax Denar: 
ment who is conducting or is causing to be 
conducted any inquiry. investigation or survey 
required fo be conducted under sub-section (2), 
may, for the purpose of such inquiry, investi- 
gation or survey, exercise any power (includ: 
ing the power to authorise the exercise of any 
power) which may be exercised by him for 
any purpose under the Income-tax Act, 1961, 
and the provisions of the seid Act shall, go far 
as may be, apply accordingly. 


19. Power to take possession. l 


(1) Where any property has been declared 
to be forfeited to the Central Government 
under this Act, ov where the parson affected 
has failed to pay the fina due under sub.ges- 
tion (1) of secticn 9 within the time allowed 
therefor’ under sub-section (3) of that section, 
the competent authority may order the pergon 
affected as well as any othar parsm who may 


‘be in possession iof tha property to surrender 


or deliver possession thareaf to the competent 


_ authority or to any perzon duly authorised by 
_it in this behalf within thirty days of the 


service of the order. 


(2) If any pezson refuges or fails to comply 
with an order made under sub-section (1), the 
competent authority may take possession of the 
property and may for that purpose use such ` 
force as may be necessary. 


(3) Notwithsianding anything contained in 
sub-section (2), the competent authority may, 
for the purpos? of taking possession of any 
property referred to in sut section (1), requisi- 
tion the service of any police officer to assist 
the competent authority and it shall ba-the 
duty of such offijer to comdly with such requi- 
sition. 


20. Rectification of mistakes. 

With a view to rectitying ` any mistak Əs 
apparent from record, the competent authority 
or the Appellata Tribunal, as the casa may be, 
may amend any order made by it within a 
period of one y2ar from the date of the order: 

Provided that if any such amendment ig 
likely -to affect any person prejudicially, it 
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shall not be made without giving to such p=rson 
a reasonable opportunity of being heard. 


21, Findings under other laws not son 
clusive for proceedings under this 
Act. 


No finding of any officer or authority under . 


any other law shall be conclusive for the pur- 
poses of any proceedings under this Act, 


22. Service of notices and orders. 

Any notice or order issued oy made mder 
this Act shall be served — 

(a) by tendering the notice or order or send. 
ing it by registered post to the persc for 
whom it is intended or to hig agent; 

(b) if the notice or order cannot be served 
in the manner provided in clause (a), by affix- 
ing it on @ conspicucus place in the property in 
relation to which the notice or order is -ssued 
or made, or on some conspicuous part x the 
premises in which the person for whom it is 
intendad ig known to have last resided or 
carried on business or personally . worked for 
gain. 


23. Protection of action taken in good 
faith, 

No suit, prosecution or other proceeding 
shall lie against the Certral Governmant or 
any officer of the Central or State Govermment 
for anything which is done, or intended io be 
done, in good faith, in pursuance of this Act 
or the rules made thereunder. 


24. Act to have overriding effect. 
The provisions of this Act shall have 3ffect 
notwithstanding Panything inconsistent shero- 


with contained in any other law for the time 


being in force. 


25. Provisions of the Act not to apply to 


certain properties held in trust. 


Nothing contained in this Act shall apzly in 
relation to any property held by a trust or an 
institution created or established wholly for 
public religious or charitable purposes if— 

(i) such property hag been so held bz such 
trust or institution from a date prior io the 
commencement of this Act; or 

(ii) such property is wholly traceable 72 any 
property held by such trust or institutiow prior 
to the commencement of tris Act. 


26. Power to make rules. 

.(1) The Central Government may, by noti- 
ficaticn in the Official Gazette, make riles to 
carry out the provisions of this Act. 


(2) In particular and without prejucice to 
the generality of the foregoing power. such 
rules may provide for all or any of the follow- 
ing matters, namely :— 
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(a) the terms and conditions of service of the 
Obairman and other members of the Appellate 
Tribunal under sub-section (3) of section 12, 

(b) the powers of a civil court thet may be 
exercised by the competent authority and the 
Appellate Tribunal under clause (f) of sec- 
tion 15, 

(c) any other matter which has to be, or 
may be, prescribed. 


(3) Every rule made under this Act shall 
be laid, as soon as may be after it ig made, 
before each Houss of Parliament, while it is in 
session; for a total period of thirty days which 
may be comprised in one session or in two or 
more successive sessions, and if. before the 
expiry of the segsion immediately following 
the session or tha successive sessions aforesaid, 
both Houses agree in making any modification 
in the rule, or both Houses agree that the rule 
should not be made, the rule shall thereafter 
have affect only in such modified form or be 
of no effect, as the case may be; so. however, 
that any such modification or annulment shali 
be without prejudice to the validity of any- 
thing previously done under that rule. 


27, Repeal and saving. 

(1) The Smugglers and Foreign Exchange 
Manipulators (Forfeiture of Property) Ordi. 
nance, 1975, is hereby repealed. 


(2) Notwithstanding such repeal, anything 
done or any action taken under the Ordinanee 
go repealed shall be deemed to have been dona 
or taken under the corresponding Pee of 
thig adi, 


THE MAINTENANCE OF INTERNAL 
SECURITY (AMENDMENT) 
ACT, 1976 
(Act No. 14 of 1976)7t 

[25th January 1976.] 


An Act further to amend the Mainte- 
nance of internal Security Act, 1971, 


Ba it enacted by Parliament in the Twenty. 
sixth Year of tho Republic of India as 
follows :— 

1. Short title. l 

This Act m:y be called THE MAINTE- 
NANCE OF INTERNAL SECURITY (AMEND. 
MENT) ACT, 1976. 


2. Arneniment of section 3. 


In section 3 of the Maintenance of Internal 
Security Act, 1971 (hereinafter referred to as 


[ti] Received the assent of the President on 
25-1.1976, Aot published in Gaz, of Indis, 
25-1-1976, Part It-S. 1, Ext, p. 107. 

For Statement of Objects and Reasons, see Gaz. of 
India, 20-1-19/6, Part II-9. 2, Ext,, p, 419, 
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the principal Act), in sub section (3), for the 
words ‘‘twelve days” at both the places where 
they occur, the words ‘twenty days”, and for 
the words “twenty-two days”, the words 
“twenty.five days’, shall be substituted, avd 
sball be deemed to have been substituted with 
effect from the 25th day of June, 1975. 


3. Amendment of section 14. - / 


In section 14 of the principal Act for sub 
section (2), the following sub section shall be 
substituted, and shall be deemed to have been 
substituted with effect from the 29th day of 
June, 1975, namely :— 


(2) The expiry or revocation of a deten- 
tion order {hereafter in this:sub.gection re- 
ferred to as the earlier detention order) shall 

not bar the msking of another detention order 

(he: eafter in this sub-section referred to as the 
subsequent detention order) under section 3 
against the same person : 


Provided that io a cage where no fresh fact; 
have arison after tha expiry or revocation of . 


the earlier detention order mado against such 
person, the maximum period for which such 
person may be detained in pursuance of the 
subsequent detention order shall, in no cage, 
extend beyond the expiry of a period of 
twelva months from the date of detent’on 
under tha earlier detention order or the ex. 


piry of the Defence and Internal Security of 


India Act, 1971; whichever is later.”. 


4. Amendment of section 16A. 

In section 16A of the principal Act, — 

(a) after sub-section (2), the following sub- 
section shall be inserted, and ghall be deemed 
to have been inserted with effect from the 
29th day of June, 1975, namely ‘— 

"“(QA) If the State Government makeg a 
declaration under sub-section (2) that the de- 
tention of any person in respect of whom a 
detention order is made by an officer subordi. 
nate to that Government is netessiry for 
dealing effectively with the emergency, tha 
State Government shall be deemed to have 
approved such detention order and the provi- 
sions of sub section (3) of section 3, in so far 

.as thay relate to the approval of tha State 
Government, and of sub.section (4) of that 
section. shall not apply to ancl detention 
order,” 

(b) tor sub-section (5). the following sub. 
section shall be substituted. and shall be 
deemed to have been substituted with effect 
from the 29th day of June, 1975, namely: -~ 

(5) In making any review, consideration 
or reconsideration under sub-section (2), sub- 
section (3) or sub-section (4), the appropriate 
Government or officer may act on the basis of 
the information and materials- in its or hig 
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possession without communicating or dig- 
closing any such information or materials to 
the psrson concerned or affording him any . 
opportunity of making any representation 
against the making under gub.saction (2), or 
the makieg or confirming under sub.geo. 
tion (3), or the non-revocation under sub. 
eaction (4), of the declaration in respect of 
him.” 

(o) in aub.section (7), in clausa (i), — 

(i) in the opening vorsion, for the words 
“the following sub-section’, the words “the 
following” shall be substituted and shall be 
deamed to have been subs:ituted with effeat 
from the 29th day of June. 1975; 

(ii) jn sub-section (3), as substituted by 
that clause, for tha words ‘forward to 
the Central Government a report in respect 
of the order”, the words “report the fact to 
the Central Government” shall be substituted, 
and shall be deemed to have been substituted 
with effect from the 29th day of June, 1975; 

(iii) after sub-section (3) aforesaid, the fol. 
lowing shall be inserted, aad shall be deemed 


to have been inserted with efeat from the 


17th day of October, 1975, namely ;— 


(4) At.any time after the receipt of a re- 
port under sub.section (3), the Central Gov. 
ernment may require the State Government 
to furnish to the Central Government the 
grounds on which the order has been made 
and guch other particuiarg as, in the opinion 
of the State Government, have a bearing on 
the necessity for the order.’ ; i 

(2) after sub-section (7), the žollowing sub- 
sections shall be inserted, and shall ba deemed 
to have been inserted with effect from the 


ah day of June, 1975, namely :-— 


“(8) In the case of any. person in respect of 
whom a declaration hag been made by a State 
Government under sub-section (2) ora decola. 
ration haa been made by a State Government 
or an officer subordinate to it or confirmed by 
the State Government under sub.gection (3), 
or a declaration has not been revoked by a 
State Government under gub section (4), thè 
Central Government may, whenever it consi. 
ders it necasgary so to da, require the Stata 
Government to furnish to the Cestral Gov. 
ernment the information ard’materials on tha- 
basis of which such declaration bas been made 
or confirmed; or not revoked as the case may 
be, and such other information and materials 
as the Central Government may deem neges- 
sary. - 

(9) Noteituatandine anything contained in 
any other law or any rule having tha force of 
law i— 

(a) the grounds on wh‘ch an order of deten. 
tion ig made or purp3rted to ba made under 
section 3 against any parson in respect of 
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whom a declaration is male under sub-cea. 
gion (2) or sub.gection (3) and any information 
‘Or materials on which such grounds or a 
' declaration under sub.section (2) or a declera- 
sion or confirmation under sub section (3° or 
the non.revocation under sab-section (4) cf a 
declaration are based, shall be treated as con. 
fidential and shall be deemed to refer to 
matters of State and to ba against the pudlic 
interest to disclose and save ag otherwise pro- 
vided in this Act, no ona shall communicate 
or disclose any such ground, informatior or 
material or any document containing sach 
gvound, information or matecial ; 


(b) no person against whom an order of de- 
tentioa is made or purported to be made 


under section 3 shall be ensitled to the cəm- 


munication or disclosure of any such ground, 
information or material as is referred to in 
@lause (2) or the production to him of any 
dooument containing such ground, informasion 
or material,” i 


5. EE EPEA of section 18. 


In section 18 of the principal Act, for the 
words ‘‘detained under this Act’, the words 
and figure “in respect of whom an order is 
made or purported to be made under section 3” 
shall be substitutud, and shall be deemed to 


have been substituted wit. effect from the 


25th day of June, 1975.! 


6. Validation. 

Any act or thing done or numbering to Lave 
been done, before the 16th day of November, 
1975, under the principal Act, in respost of 
eny person against whom ar order of deten- 
tion was made under tbat Act on or after the 


` 25th day of June, 1975 or in respect of any - 


auch order of detention shall, for all purpsses, 
ba deemed to be as valid anc effective as if the 
amendments made to the principal Act by 
sections 2 and 3, and clause (a) of secticn 4, 
of this Act had paon in force at all material 
dimes. 


7. Repeal and saving. 

(1) The Maintenance of Internal Security 
. (Third Amendment) Ordinance, 1975, anc the 
Maintenance of Internal Security (Fourth 
Amendment) Ordinance, 1975, ara hereby 
gepealed, 

‘(2) Notwithstanding suca repeal, anything 
done or any action taken under the prin3ipal 
Act as amended by the said Ordinances shall 
be deemed to have bean done or taken under 
the principal Act ag amended by this Act. 


The Delhi Rent Cortrol (Amendment) Act, 1976 
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THE DELHI LAND HOLDINGS 
(CEILING) AMENDMENT 
ACT, 1976 
(Act No. 15 of 1976) 

[9th February, 1976] 
An 4ct farther to amend the Delhi Land 

Holdings (Ceiling) Act, 1960. 

Be it enacted by Parliament in tha Twenty. 
seventh Year of the Republic of India as 
follows:— 

[Aot relates only to the Union Territory of 
Delhi & hence text of the Act not printed.] 


THE NAG ALAND APPROPRIATION 
AUT, 1976 
(Act No, 16 of 1976) 
{9th February, 1976] 
An Act to authorise payment and appro- 
priation of certain further sums from 
and out of the Consolidated Fund of 
` the State of Nagaland for the services 
of the financial year 1975-76. 
Ba it enacted by Parliament in the Twenty. 
seventh Year of the Republic of India as 
follows :— 


[Text of the Act not Printed] 


THE PONDICHERRY APPROPRIA- 
TION ACT, 1976 
(Act No. 17 of 1976) 
[9th February, 1976] 
An Act to authorise payment and ap. 
propriation of certain further sums 
from and out of the Consolidated Fund 
of the Union territory of Pondicherry 
for the services of the financial year 
1975-76, 
Be it onacted by Parliament in the. Twenty. 
seventh Year of the ‘Republic of India sa 
follows:— . 


[Text of the Act not printed.) 


THE DELHI RENT CONTROL’ 
(AMENDMENT) ACT, 1976 
{Act No. 18 of 1976) 
[9th February, 1976] 
An Act further to amend the Delhi Rent 

Control Act, 1958. 

Be it enacted by Parliament in the Twenty- 
seventh Year of tha Republic of India as 
follows :— 

[Act relates only to the Union Territory of 
Delhi. Henze Text of the Act not printed.] 
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THE BONDED LABOUR SYSTEM 
(ABOLITION) ACT, 1976 


(Act No. 19 of 1976)* 
(9th February, 1976] 


An Act to provide for. the abolition of 
bonded labour system with a view to 
preventing the economic and physical 
ezploitatisn of the weaker sections of 
the people and for matters connected -- 
therewith or incidental thereto. 

Be it enacted by Parliament in the Twenty. 
seventh Year of the Republic of India asr 


follows :— 
CHAPTER I 
`- PRELIMINARY 
1. Short title; extent and commencement.. 
(1) This Act may be called THE BONDED- 


LABOUR SYSTEM (ABOLITION) AOT- 
1976. 


(2) Tt ostani: to the whole of India. 


(3) It shall be deemed to have come inte 
force on the 25th day of Cctober, 1975. 


2. Definitions. 


In this Act, unless the coniext other wise- 
requires,;— 


(a) “advance” means an advance, whether’ 
in cash or in kind, or partly in ash or partly 
in kind, made by one person (hereinafter re. 
ferred to as the creditor) to another - person: 
(hereinafter referred to as the debtor); 


(b) ‘‘agreement” means an agreement (whe. 
ther written or oral, or partly written and 
partly oral) between a debtor and creditor,. 
and includes an agréement providing for forced 
labour, the existence of which is presumed 
under any social custom prevailing in the con- 
cerned locality. 


Explanation. — The existence of. an agree. 
ment between the debtor and creditor is ordi. 


[*] Received the assent of the President on 9-2-76, 
Act publishd in Gaz, of India; 9-2-76, 
Part II-8, 1, Ext. p. 135. 

For Statement of Objects and Reasons, see Gaz. 03 
India; 6-1-76, Part II-S. 2, Ext. p, 118. 
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narily presumed, under the social custom, in 
relation to the following forms of forced 
labour, namely :— 

Adiyamar, Baramasia, Basahya, Bsthu, 
Bhagela, Cherumar, Garra-Galu, Hali, Hari, 
Harwai, Holya, Jana, Jeetaa, Kamiya, Ehun. 


dit-Mundit, Kuthia, Lakhari, Munjhi, Mat, 


Munish ‘system, Nit-Majocr, Paleru, Padiyal, 
Pannayilal, Sagri, Sanji, Sanjawat, Sewak. 
Sewakia, Seri, Vetti; ` : 

(c) “ascendant” or ''descandant”, in re’ ation 
to a. person belonging to a matriarchal soziety, 
means the person who corresponds fo such 
expression in accordance with the law of suc- 
cession in force in such scciety; 

(d) “bonded debt” meang an advanc2 ob. 
tained, or presumed to have been obtained, by 
a bondad labourer under, or in pursuanze of, 
the bonded labour system; 

(e) “bonded labour” means any laboar or 
gervico rendered under 
system; 

(t) “bonded labourer” moans a labourez who 
incurs, or has, or is presumed to hava, in- 
eurred, a bonded debt: 

(g) "bonded labour system” means tha sys- 

` tom of forced, or partly fozced, labour ander 
which a debtor enters, or Las, or is presumed 
to have, entered, into an agreement wit the 
exeditor to the effect that,— 


(i) in consideration of an advance obfained 
by him or by any of his lineal ascerlants 
ox descendants (whether or not such advance 
is evidenced by any document) and in 2onsi-. 
deraticn of the interest, if any, due or such 
advance, or 

(ii) in pursuance of any customary or 30cial 
obligation, or 

(iii) in pursuance of an obligation devclving 
on him by succession, or} 

(vi) for any economic consideration received 
by him or by any of his lineal ascendants or 
descendants, or . . 

(v) by reason of his birth in any part cular 
caste or community, 
he would— 

(1) render, by himself or through any 
member of his family, or any person depén- 
dent on him, labour or eervice to the creditor, 
or for the benefit of the creditor, for a speci- 
fied period or for an unspecified period, cither 
without wages or for nominal wages, or 

(2) forfeit the freedom of: employment or 
other means of livelihcod for a specified 
period or for an unspecified period, or 

(3) forfeit the right to move freely through. 
out tha territory of India, or 


(4) forfeit the right to appropriate cr sell 
at market value any of his property, œ pro- 
duct of his labour or the labour of a member 


— 
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of his family or any pereon dependent on him. 
and includes the system of forced, or partly: 
forced, labour under which a surety for a. 
debtor enters, or has, or is presumed to bave; 
entered, into an agreement with the creditor- 
to the effect that in the event of the failure- 
of the debtor to repay the debt, he would 
render the: bonded labour on behalf of the: 
debtor ; 

(h) “family”, in relation toa person, iu.. 
cludes the ascendant and degcendani of such: 
person ; 

(i) “nominal wages’, in relation to any- 
labour, means a wage which is less than, 

(a) the minimum wages fixed by the 
Government, in relation to the same or simi.. 
lar labour, under any law for the time being: 
in force, and 


(b) where no such minimum wage bes been 
fixed in relation to any form of labour, the: 
wages that are normally paid, for the same 
or similar labour, to the labourers working in 
the same logality ; 

(i) “prescribed” means prescribed by rules- 
made under this Act. 


3. Act to have overriding effect. 


The provisions of this Act shall have effect 
notwithstanding anything inconsistent there. 
with contained in any enactment other tham 
this Act, or in any instrument haying effees 
by virtue of any enactment other tban this. 


Act. 
CHAPTER II 
ABOLITION OF BONDED LABOUR SYSTEM 


4. Abolition of bonded labour system. 


(1) On the comméncement of this Act, the 
bonded labour system shall stand abolished: 
and every bonded labourer shall, on such. 
commencement, stand freed and discharged: 
from any obligation -to render any bonded 
labour. 

(2) After the commencement of this Acti. 
no person shall— 

(a) make any advance under, or in pursue. 
ance of, the bonded labour system, or 

(b) compel any person to render any 
bonded labour or other form of forced labour. 


5. Agreement, custom, ètc., to be -void. 
On the commencement of this Act, any 
custom or tradition or any Contract, agree... 
ment or other instrument (whether entered 
into or executed before or after the eom- 
mencement of thig Act), by virtue of which 
aby person, or any member of the family or 
dependant of such person, is required to de- 
any work or render any service as a bonded 
labourer, shall be void and inoperative. 
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EXxtinGutsHMENT OF LIABILITY TO 
REPAY BONDED DEBT 


6. Liability to repay- bonded debt to 
stand extinguished. 


(1) On the commencement of this Act, 
- avery obligation of a bonded labourer to 
renay any bonded debt, or such part of any 
bonded debt as remains unsatisfied imme- 
-diately before such commencement, shall ba 
deemed to have been extinguished. 


(2) After the commencement of this Act, 


0 guit or other - proceeding shall lie in any. 


ivil Court or before any other authority for 
the recovery of any bonded debt-or any part 
thereof, 

(3) Every decree or order -for the recovery 
of bonded debt, passed before the commence- 
men: of this Act and not fully satisfied before 
guch commencement, sha'l be deemed, on auch 

-gommencement, to have been fully satisfied. 


(4) Every attachment made before the 
commencement of this Act, for the recovery 
of suy bonded debt, shall. on such commence. 
ment, stand vacated; and, where, in pursu. 
-ence of such attachment, any movable pro- 
:porby of the bonded labourer was seized and 
vemoved from his custody and kept in the 
-eostody of any Court or other authority pend- 
ing sale thereof, such movable property shall 
be restored, as soon as may be practicable 
after such commencement, to the possession 
of the bonded labourer. 

. (5) Where before tha commencement of 
‘this Act, possession of any property belonging 
to a bonded labourer or a member of his 
family or other dependant was forcibly taken 
over by any creditor for the recovery of any 
‘gonded debt, such property shall be restored, 
-23 s00n as may be practicable after such com. 
mencement, to the possessicn of the person 
‘from whom it wag seized. 


(6) If restoration of the possession of any 
property referred to m sub-section (4) or sub- 
section (5) is not made within thirty days 
from the commencement of this Act, the 
aggrieved person may, within such time ag 
may be prescribed, apply to she prescribed 
authority for the restoration of the possession 
of such property and the prescribed authority 
‘may, after giving the creditor a reasonable 


opportunity of ‘being heard, direct the creditor « 


to restore to the applicant the possession of 
-the concerned properiy within such time as 
-mav be specified in the order. 

(T) An order made by any prescribed autho- 
rity, unter sub-section (6), shall be deemed to 
be an order made by a oivil court and may be 
_ @xesuted by the Court of the lowest pecuniary 
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jurisdiction within the local limits of whose 
jurisdiction the creditor voluntarily resides or 
carries on business or personally works for 
gain. 

(8) For the avoidance of doubts, it is hereby 
declared that, where any attached property 
wag gold bafore the commencement of this Act, 
in execution of æ decree or order for the re- 
covery of a bonded debt, such sale shall not 
be affected by-any provision of this Act : 


Provided that the bonded labourer, or an 
agent authorised by him in this behalf, may, 
at any time within five yearg from such com- 
mencement, apply to have the sale sat aside 
on his depositing in Court, for payment to the 
decree-holder, the amount specified in the 
proclamation of sale, for the resovery of which 
the gale was ordered, less any amount, ag well 


-as megne profits, which may, since the date of 


such proclametion of sale, have been received 
by the decree-holder. 


(9) Where any suit cr proceeding, for tha 
enforcement of any obligation under the 
bonded labour svstem, including a suit or 
proceeding for the recovery of any advance 
made to a bonded labourer, is pending at the 
commencement of this Act, such suit or other 
proceeding shall, on such commencement, 
stand dismissed. 

(10) On the commencement of this Act, 
every bonded labourer whao has been detained 
in civil prison, whether before or after judg. 
ment, shall be released from detention forth. 
with. 


7. Property of bonded labourer to be,, 
freed from mortgage, ete. 


(1) All property vested in a bonded labourer 
which was, immediately before the commence. 


. ment of this Act under any mortgage, charge, - 


lien or other incumbrances in connection with 
any bonded debt shall, in s3 far as it is relat. 
able to the bonded debt stand freed and dis. 
charged from such mortgage, charge, lien or 
other incumbrances, and where any such pro. 
perty was, immediately before the commence. 
ment of this Act, in the possession of the 


. mortgagee or the holder of the charge, lien 


or ineumbrance, such property shall (except 
where it was subject to any other charge), on 
such commencement, be restored to the posses. 
sion of the bonded labourer. 


(2) If any delay is mada in restoring any 
property, referred to in sub.section (1), to 
the possession of the bonded labourer, such 
labourer shall be entitled, on and from the 
date of such commencement, to recover from 
the mortgagee or holder of the lien, charge or 
incumbrance, such mesne profits as may be 
determined by the civil Court of the lowest 


1976 


pecuniary jurisdiction within the local limits 
of whoge jurisdiction such prcperty is situated. 


8. Freed bonded labourer not to be evi- 
cted from homestead, etc. 

(1) No person who has been freed and dis- 
sharged under this Act from any obligatior to 
render gny bonded labour, shall be evicted 
from any homestead or other residential pre- 
mises which he was occupying immediately 
before the commencement oi this Act as tart 
of the consideration for the bonded labour. 


(2) If, after the commencement of this Lat. 
any such person is evicted by the creditor 
from any homestead or other residential re- 
mises, referred to in sub-section (1), the Exe. 
eutive Magistrate in charge of the Sub-Divi- 
sion within which such homestead or rəsi- 
dential premises is situated shall, es carly as 
practicable, restora the bonded tabourer to 
the possession of such hornostead or other 
residential premises. 


9. Creditor not to accept payment against 
extinguished debt. i 

(1) No creditor shall accapt any payment 

against any bonded debt which has been ex. 

tinguished or deemed to nave been exiin. 


guished or fully satisfied by virtue of the © 


provisions of this Act. 


(2) Whoever contravenes tha provisions of 
sub.section (1), shall be punishable with im. 
prisonment for a term which may axtené to 
three years and also with fine. 


(3) The Court, convicting any parson under 
sub-section (2) may, in addision to the penal. 
ties which may be imposed under that sub- 
section, direct the person to deposit in Ooart, 
. the amount accepted ia contravention of the 
provisions of sub-section (1), within such po-iod 
as may be specified in the order for being 
‘ refunded to the bonded laborer. ; 


CHAPTER IV ' 
IMPLEMENTING AUTHORITIES 


20. Authorities who may be specified for 
imolementing the provisions of this 
Act. 

The State Government may confer sach 
powers and impose such duties on a District 
Magistrate as may be necessary to ensure -hat 
the provisions of this Act ara properly carzied 
out and the District Magisirate may specify 
the officer, subordinate to him, who saall 
exercise all or any of. the powers, and Jer. 
form all or any of the duties, so conferred or 
imposed and the local limits within which 
such powers or duties shall be carried our by 
the officer so specified. 
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11. Duty of District Magistrate and other 
officers to ensure credit 

The District Magistrate authorised by tha 
State Government under section 10 and the 
officer specified by the District Magistrate 
under that section shall, ag far as practicable, 
try to promote the welfare of the freed bond. 
ed labourer by securing and protecting the 


_9conomic interests of such bonded labourer so 


that he may not have any occasion or reason 
to contract any further bonded debt. 


12. Duty of District Magistrate and 
officers authorised by him. 

Tt shall be the duty of avery District Magis. 

trate and every officer specified by him under 

section 10 to inquire whether, after the com. 


‘mencement of this Act, any bonded labour 


system or any other form of forced labour ia 
being enforced by, or on behalf of, any parson 
resident within the local limits of his jurisdic. 
tion and if, ag a result of such inquiry, any 
person is found to be enforcing the bonded 
labour system or any other system of forced 
labour, he shall forthwith take such action ag 
may be necessary to eradicate the enforce. 
mont of such forced labour. 


CHAPTER V 
VIGILANOE COMMITTEES 
13. Vigilance Committees, 

(1) Every State Government shall, by noti- 
fication in the Official Gazette, constitute such 
number of Vigilance Committees in each dis. 
trict and each Sub-Division as it may think fit. 

(2) Bach Vigilance Committee, constituted 
for a district, shall consist of the following 
members, namely :— 

(a) the District Migisivate, or a person 
nominated by him, who shall be the Chair. 
mani 

(b) three persons belonging to the Scheduled 
Castes or Scheduled Tribes and residing in 
the district, to be nominated by the District 
Magistrate; 

(e) two social workers, resident in the dis. 
trict, to be nominated by the District Magis. 
trate; 

(d) not more than three persons to repre. 
sent the official or non-official agencies in the 
district connected with rural development, to 
be nominated by the State Government; 

{e) one person to represent the financial and 
credit institutions in the district, to ba nomi. 
nated by the District Magistrate. 

(3) Each Vigilance Committee, constituted 
for a Sub-Division, shall consist of the follow. 
ing members, namely :— 

(a) the Sub-Divisional Magiatrate, or & per. . 
gon nominated by him, who shall be the 
Chairman; 


i 
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(b) three persons belonging to the Scheduled 
Castes or Scheduled Tribes and residing in the 
Sub-Division. to be nominated by the Sub- 
Divisional Magistrate; 

(c) two social workers, resident in the Sub. 
Division, to be nominated by the Sub.Divi- 
sional Magistrate; 

(a) not more than three persons to repre- 
sont the official or non.official agencies in the 


Sub.Division connected with rural develop... 


ment to be nominated by the District Magis. 
trate; 


(e) one person to represent the financial and 


credit institutions in the Sub.Division, to be 
. nominated by the Sub-Divisional Magistrate; 

(£) one officer specified under section 10 and 
funetioning in the Sub-Division. 

(4) Each Vigilance Committee shall regulate 
its own procedure and secretarial assistance, as 
may be necessary, shall be provided by — 

(a) the District Magistrate, in the case of 
a Vigilance Committee constituted for the 
_ district; 


(b) the Sub-Divisional Magiateate: in the 


ease of a Vigilance Committee constituted for 
the Sub Division. 


(5) No proceeding ofa Vigilance Committee- 


shall be invalid merely by resson of any defect 
-in the constitution, or in the proceedings: of 
the Vigilance Committee. 


14. Functions of Vigilance Committees. 
(1} The functions of each Vigilance Com. 
mittee shall be,— 
(a) io advise the District Magistrate or any 
Officer authorised by him eg to the efforts 


made, and action taken, to ensure that the 


-provisions of this Act or of any rule made 
thereunder are properly implomented3. 

(b) to provide for the ‘economic and social 
rehabilitation of the freed bonded labourers, 

' (e) to co-ordinate the functions :of rural 
banks and co-operative socicties with a view 
to canalising adequate credit to the freed 
bonded labourer ; a 

(d) to keep an eye on the number of offences 
. 2 Mia cognizance has been takon under this 

Gi, 

(o) to make a survey as to’ whether there is 
. any offence of which cognizance ought to be 
taken under this Act; 

(f) to defend any suit instituted against a 
freed bonded labourer or a member of his 
family or any other person dependent on him 
for the recovery of the whcle or part of any 


bonded debt or any other debs which is claim.. 


ed by such person to be bonded debt. 


(2) A Vigilance Committes may authorise’ 


one of ifs members to defend a suit against a 
freed bonded labourer and the member so 
authorised shall be deemed, for the purpose of 
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such suit, to be the authorised agent of the 
freed Fonded labourer. 


15. Burden of proof. 


Whenever any debt is claimed by a bonded: 
labourer, or a Vigilance Committee, to be a. 
bonded debt, the burden of proof that suck 
debt ig' not a bonded {ebt shall lie on the 


CHAPTER VI 


OFFENCES AND PROCEDURE FOR TRIAL. 
16. Punishment for enforcement of bond- 
ed labour. 


Whoever, after the commencement of this.. 
Act, compels any person to render any bonded 
labour shall be puniskable with imprison—. 
ment fora term which may extend to three 
years and also with fine which may extend te 
two thousand rupees, 


creditor. 


17. Punishment for advancement of bonds 
ed debt. 

Whoever advances after the commence- 
ment of this Act, ny bonded debt shall be 
punishable with imprisonment fer a term. 
which may extend-to three years and also witk 
fine which may extend to two thousand rupees. 


18. Punishment for extracting bonded 
labour under the bonded labour sys- 
tem. : : 

Whoever enforces, after the commencement: 
of this Act, any custom, tradition, contract. 
egreement or other instrument, by virtue of 
which any person or any member of the family 
of such person or sny dependant of suck 
person is required to render any service under 
the bonded labour system, shall. be punishable 
with imprisonment for a term which may 
extend to three years and also with fine whick 
may oxtend to two thousand rupees; and, oub 
of the fine, if recovered, payment shall be 
made to the bonded Icbourer at the rate of 
rupees five for each day tor which the bonded 
labour was extracted from him. 


19. Punishment for omission or failure : 
to restore possession of property ta 
bonded labourers. 

Whoever, being requized by this Aes tw 
restore any proporty to the possession of any 
bonded labourer, omits or fails to do so.. 
within a period of thirty days from the com~ 
mencement of this Act, shall be punishable 
with imprisonment for a term which may: 
extend to one -year, or with fine which may 
extend to one thousand rupees, or with both; 
and. out of the fine, if recovered, paynient 
shall be made to the bonded labourer at the 
rate of rupees five for eash day durinz whick 
possession of the propsrty was not restored. 
to him, 
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20. Abetment to be an offence. 


Whoever abets any offence punishable under 
this Act shall, whether or not the offeace 
abetted is committed, be punishable with she 
-gam2 punishment as is provided for the offea3e 
which hag been abetted. 


Explanatiaz.— For the purpose of this Ast, 
‘abetment” has the meaning assigned to it in 
the Indian Penal Code, 


21, Offences to be tried by Executive 
Megistrates., 


(1) The State Government may confer, on- 
‘an Executive Magistrate, the powers of & 
Judicial Magistrate of the first clasa or’ of the 
second class for the trial of the offences under 
nis Act, and on such conferraent of powers, 
the Executive ] Magistrate, on whom the powers 
-ara so conferred. shali be deemed, for the 
purposes of the Code of Criminal Procedure, 
1973, to be a Judicial Magistrate of the frat 
glass, or of the second class, ss the case may 
be. i 


(2) An offence under this Act may be tried 
gummarily by a Magistrate. 


22. Cognizance of offence. 


Every offence under this Aot shall be ocgni- 


zable and bailable, © 


23. Offences by companies. 


(1) Where an offence under this Act has 
been committed by a company, every person 
who, at the time the offence was committed. 
weas in charge of, and was responsible to, the 
<aompany for the conduct of the business of 


ths company, as well as the company. shall ba 


deemed to be guilty of the offence and gheil be 


diable to be proceeded against and punished 
accordingly. 


(2) Notwithstanding anything contained in 
gub.section (1), where any offence under this 
Act hag been commitied by a company ard it 
is proved that the offence has been comm tied, 
with the consent or connivance of, or is cttri- 


putable to, any neglect on the part of, any - 
director, manager, sesretary or other: ofiser © 


“of the company, such director, manager, s3cre- 
tary or other officar shall be deemed i be 
guilty of that offence and shall be liable t bs 
procecced against and punished according y. 


Explanation. — For the purposes, ol {hig 
‘section,— 


(a) “company” means any body sorperate 
‘and includes a firm or othsr associaticn of 
dndividualg; and 


_ (b) “director”; in relation to a a firms means 
a partner in the frm.’ 
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MISOELLANEOUS 


24. Protection of action ‘taken in good 
faith,  _ 


No suit, prosecution or other legal procead- 
ing shall lie against any State Government or 
any officer of the State Government or any 
member of the Vigilance Committee for any- 


. thing which is in good faith done or intended 
- to ba done unier this Act. 


25, Jurisdiction of civil courts barred, 

No civil court shall have jurisdiction in 
reaspact of any matter to which any provision 
of this Act applies and no injunction ehall be 
granted by any civil court in respect of any- 
thing which is done or intended to'be done by 
or under this Act. 


26. Power to make rules. 


(1) The Central Government may, by noti. 
fication in the Official Gazette, make rules for 
carrying out the provisions of this Act, 


(2) In particular, and without prejudice to 


. the foregoing power, such rules may: provide 


for all or any of the following matters, 
namely ;— 


(a) the authority to which application for 
the restoration of possession of property re- 
ferred to in sub-section (4), or sub-section (5), 
of section 6 is to be submitted in pursuance of 
aub-sestion (6) of that section; 

(b) the time within which application for 
restoration of possession of propezty is to be 

made, under sub-section (6) of section 6, to 
the prescribed authority; 

(0) steps to be taken by Vigilance Commit. 
tees under clause (a) of sub-section (1) of 
section 14, fo ensure the implementation of 
the provisions of this Act or of any. rule made 
thereunder; 

(d) any other matter which is required to be, 
or may be, presoribed.. 


(3) Every rule made by tke Central. Gov- 
ernment under this Act shall be laid, as soon 
ag may be aiter it is made, before esoh House 
of Parliamont while it is in session, for a total 
psriod of thirty days which may be comprised 
in one session or in bwo oz mora successive 
sessions, and if, before the expiry of the 
sossion immediately following the session or 
successive sessions aforesaid, both Houses agrea 
in making any modification in the rule or both 
Housés agree that the ruleshould not bs made, 
the rule shall thereafter have offect only in 
auch modified form or be of no eifeat, as tha 
oase may be; so; however, that any such modi. 


-fication or annulment shall be without pre. 


judice to the validity of anything previously 
done under that rula. 
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27. Repeal and saving. 


(1) The Bonded Labour System (Abolition) 
Ordinance, 1975 is hereby repealed, 


(2) Notwithstanding euch repeal, anything 
. done or any action taken under the Ordinance 
(including any notification published, direction 
or nomination made, power conferred, duty 
Imposed or officer specified) shall be deemed 
to have been done or taken under the gorres- 
ponding provisions of this Act. 


THE CONSERVATION OF FOREIGN 
XCHANGE AND PREVENTION OF 
SMUGGLING ACTIVITIES (AMEND- 
MENT) ACT, 1976 ~ 
(Act No, 20 <£ 1¢76)* ; 
(9th February, 1976 | 
An Act farther to amend the Conserva- 
tion of Foreign Exchange and Preven- 


tion of Smuggling Activities Act, 1974. . 


Be it enacted by Parliament in the Twenty. 
seventh Year of the Republic of India as 
follows :— 


‘1. Short title and commencement. 

(1) This Act may be called THE CONSER- 
VATION OF FOREIGN EXCHANGE AND 
PREVENTION OF SMUGGLING AOTIVI- 
TIES (AMENDMENT) ACT, 1976. : 


(2) It shall be deemsd to have come into 
force on the 12th day of December, 1975. 


2. Amendment of section 9. 

In section 9 of the Conservation of Foreign 
Exchange and Pravention of Smuggling Acti. 
vities Aot, 1974 (herelnafter raferred to aa 
the princigal Act), in sub-section (1), for the 
words, figures and letters “the 3lat day of 
December, 1975”, the words, figures and 
letters “the 31st day of Dacember, 1977” 
shall be substituted. = 


3. Temporary PORRE ER AN ; 

During the period when tke Proclamation 
of Emergency issued under clause (1) of 
article 352 of the Constitution on the 3rd day 
of December, 1971 and the Proclamation of 
Emergency issued under thai clangs on the 
25th day of June, 1975, are both in opera. 
tion, the principal Act shall have effect sub- 
ject to tho modifications that— 

(1) in section 10— 

(a) for the words “ons year from tho date 

[*] Received the assent of the President on 9-2- 

1976 Act published in Gaz. of India; 9-2-1976 
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‘of detention”, the words 


"a period of. one. 
year from the date of detention or the speci-_ 
fied period, whichever psriod expires later,” 
shall be substituted; 

tb) for the words ‘two yeara from the date 
of detention:”, the worda “a period of two. 
years from the date of detention or the speci. 
fied period, whichaver period expires Inter: 
shall be substituted: 

(o) the following Buplanition shall be in. 
serted ab the end, namely:— 

‘ Buplanation. —~In this seciion and in sec 
tion 10A, ‘‘specified period” means the period 
Guring whioh the Proclamation of Emorgensy 
issued under clause (1) cf article 352 of the 
Constitution of the 3rd day of Dasembar, . 
1971 and the Proclamation of Hmergever 
issued under that clausa on the 25th day of: 
June, 1975, are both in operation.’ 3 

(2) atter section 10, the following section 
shall be inserted; namely: — 


Extension of period of detention. 
“10A, (1) Notwithstanding anything Gone 
tained in any other provision of this A3t, the 


detention of every person detained under æ 


detention order which kas bean confirmed 
under clause (f) of section 8 before the com. 


-mencement of the Con:ervation oj -Foxsign 


Exchange and Prevention of Smuggling Acti- 
vities (Amendment) Act, 1976, and which is iw 
force immediately before auch commencement 
shall, unless his detention has bean continued 
by the appropriate Government under the 
said clausa for a period shorter than one year _ 
from the date of his detention, continue unti 
the expiry of a period of oas year from the 
date of his detention under such order or 
until the expiry of the specified period, which. 
ever period expires later: 

Provided that nothing contained in this sub- 
section shall affect tha prwer of the appro- 
priate Government to revoke or modify gach. 
detention order at any earlier time, 

(2) Notwithstanding anything contained im 
any other provision of this Act, the detention: 
of every person detained under s detention 
order which . has been confirmed under 
clause (f) of section 3 ‘read with sub-seo- 
tion (2) of section 9 -befcxe the commence- 
ment of the Conservation of Foreign Exchange 
and Prevention of Smuggling Adstivities 
(Amendment) Act, 1976, and which is in. 
forca immediately before such commence- 
ment, shall, unless his detention has’ been - 
continued by the appropriate Government 
under the said clause (f) read with the said 
sub-section (2), for a peziod shorter than two 
years from the date of his detention, con- 
tinue until the expiry cf a period of two 
years from the date of his detention undes ` 


A. I Rz B 


4976 
such order or until the expiry of the spesified 
period, whichever period expires later: 


Provided that nothing contained in this 
sub-section shali affect the power of ths ap. 


propriste Government to revoke or ead . 


sugh detention order at any earlier time.” 


4. Amendment of section 12. 
Ta section 12 of the principal Act,— 


(e) fox sub-section (1), the following sub- 
sections shall be substituted, namely:— 


(1) The Central Government msy, a! any 
time, direct thet any person detained ix pur- 
susnce of a detention order made by that 
Government o: an officar subordinate tc that 
Govarnisent cr by a State Government or by 
an officer subordinate to a State Government, 
mey be released for any specified period 
eithss without conditions or upon such @ndi- 
tions specified in the direction as that parson 
accepts, and’ may, ab any time, cancel his 
release. 


(1A) A State Government may, a any 
time, direc: that any person dstained ic pur. 
puance of a désention order made by that 
Government or by an oficer subordinste to 
tbat Government may he released foz any 
specified pericd either without conditioas or 
upon such conditions specified in the direction 
as that person accepts, and may, at any hime, 
cance! his releage.”’; 


(b) in sub-section (2), for the words, brackets 
and figure ‘‘under sub-section (1), the sppro. 
priate Government’, the words, braskets, 
figures and letter ‘under sub-section ‘1) or 
sub-section (1A), the Government directing 
tha release” shall b2 substituted. 


(o) in sub-gections (3) and (5), for the word, 
brackets and figure ‘‘gub-section (1) the 
words, bracketa, figures end letier '‘stb.sea. 
tion (1) or sub- seotion (1A)” shall be euv- 
stituted. 


5. Repeal and saving. 


(1) The Conservation of Foreign Bxebange 
and Prevention of Smuggling Act.vities 
(Second Amendment) Ordinance, 1975 is 
hereby repealed. 


(2) Notwithstanding such repesl, ansthing 
done or any action taken under the priacipal 
Act,as amended and modified by tha said 
Ordinance, shall ba deemed to have been 
done or taken under tha princips! Aci, as 
amended and modified by thia Act. , 
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THE REGIONAL RURAL BANKS ~ 
. ACT, 1976. 


(Act No. 21 of 1976)* 
[9th February, 1976] 


4An Act to provide for the incorporation, 
regulation and winding up of Regional 
Rural Banks with a view of developing 
-the rural economy by providing, for 
-the purpose of development of agricul- 
-ture, trade, commerce, industry and 
other productive activities in the rural 
.areas, credit and other facilities, parti. 
cularly to the small and marginal 
farmers, agricultural. labourers, arti. 
-sans and small entrepreneurs, and for 
matters connected therewith and inci. 
-dental thereto. 


Be it enacted by Parliament in the Twenty 
rgeventh Year of the Republic of India ag 
-follows :— 

> . CHAPTER I 

PRELIMINARY 


‘4. Short title, extent and commencement. 


(1) This Act may be oslled THE REGIO. 


-NAL RURAL BANKS ACT, 1976. 
(2) It extenda to the whole of India. 


(3) It shall ha deemed to have come into 
force on the 26th day of September, 1975. 


2 Detinitions. 
In this Aot, unless the cqntext otherwise 
_fequires,— 
(a) “Board” in relation to a Regional Rural 
ee, 
[*] Received the assent of the President on 9-2. 
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Bank, means the Board of directors of that 
Regional Rural Bank; 


(b) “Obairman”, in relation to a Regional 
Rural Bank, means the indivigual appointed 


- or re-appointed under eub.section (1) of ses. 


tion 11 as the Obairman of that Bank; 


(9) ‘director’, in relation to a Regional 
Rural Bank, means a member of the Beard of 
that bank; 


(d) “notified area” means the local limits, 
apecified under sub-section (1) of section 3, 


‘within which a Regional Rural Bank shall 


‘operate ;: ` 


- (e) prescribed” means prescribed by rules ` 
made under this Act; 

(f) “Regional Rural Bank” means a Regio- 
nal Rural Bank established under sub sec- 
tion (1) of section 3; 

(g) Sponsor Bank”: in relation toa Re. 
gional Rural Bank, means a bank by which 
guch Regional Rural Bank has been sponsored; 

(h) ' State Government” means,— 

(i) in relation to a Regional Rural Bank 


established in a Union territory, oe Central 
Government; 


(fi) in relation to a Regional Rural Bank 
established in a State, the Government of 
that State; 

(i) words and expressions used herein and 
not defined but defined in the Reserve Bank 
of India Act, 1934, shall have the meanings 
respectively assigned to them in that Act; 

(j) words and expressions used herein and 
not defined either in thia Act or in the Reserve 
Bank of India Act, 1934, but defined in the 
Banking Regulation Act, 1949, shall have the 
meanings respectively assigned to them in the 


Banking Regulation Act, 1949, 


OHAPTER II 


INCORPORATION AND-OAPITAL OF 
Re@ronaL Rowan BANKS 


3. Establishment and incorporation of 
Regional Rural Banks. 


(1) The Central Government may, if re. 


- quested so to do by a Scousor Bank, by noti- 


fication in the Official Gazette, establish in a 
Stata or Union territory, one or more Regional 
Rural Banks with such name ag may be spegi- . 
fied in the notification and may, by the ssid 
or subsequent “notification. specify the local 
slimits‘within which each Regional Rural Pank 
ehall operate. 


(2) Every Regional Rural Bank shall be a 
body corporate with perpetual succession and | 
a common seal with power, subject to the pro. 
visions of this Act, to acquire, hold and dis- 
pose of property and to contract and may sue - 
and be sued in ita name. 
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signment was delivered on July 21, 1€62. 
. According to the plaintiff under the con- 
tract or the usage of the Railways the 
normal period of delivery was ten days 
and as the defendant had committed an 
inordinate delay in delivering the goods it 


was liable to pay damages to 
the plaintiff, The plaintiff, hew- 
ever, calculated the damages by 


way of interest at the rate of 12% ser 
annum on the locked up capital of Rupees 
27.332.44 which due to rise in prices Aas 
swelled to Rs, 35,476.27 nP, The plein- 
tiff further alleged that the delay in the 
delivery was due to gross negligence of 
the defendant Railways which instead of 
sending the ‘goods direct from Bhilai to 
Poona diverted them to Aurangakad, 
where the consignment had to be loaded 
in a meter-gauge train and then to a 
broad-gauge line and it was only after the 
defendant received the notice from the 
plaintiff that it expedited the delivery of 
the goods, The defendant Railways con- 
tested the suit on the ground that there 
was no inordinate delay, nor there was 
any contract that the gcods were to be 
delivered within ten days. It is also aver- 
red that the plaintiff had led no evideace 
to show that there was any loss of prcfits 
or rise in the market price, The defen- 
dant further alleged that the plaintiff was 
not entitled to claim interest as damages. 
The Trial Court accepted the plaint-ff's 
case in toto and found— 


(1) that there was an inordinate de- 
lay in the delivery of the goods belonging 
to the plaintiff at Poona. 


(2) that the goods were first diverted 
to Aurangabad, although the route from 
Bhilai to Poona lay via Nagpur and Au- 
rangabad does not fall on the route at all; 
and 


(3) that the defendant was guilty of 
gross negligence and was, therefore. res- 
ponsible for loss for delay or deviation in 
carrying the goods. _ 

The Trial Court, however, found that the 
figure of Rs, 27,332.44 the original amount 
which was deposited by the plaintiff in 
the Bank against the goods should be 
taken as the basis for calculation of da- 
mages and after calculating interest at 
the rate of 6% per annum the plairtiff 
was awarded a sum of Rs. 1,250/- inchid- 
` ing the notice charges and passed a dec- 
ree for this amount in favour of the 
plaintiff. 

3. The defendant then filed an 
appeal before the District Judge, Poona 
who upheld the finding. 
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of the learned- 
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Munsiff and dismissed the appeal, -A se- 
cond .appeal taken by the defendant to 
the High Court of Bombay was also dis- 
missed in limine and hence this appeal by 
special leave. : 

4, Normally it would appear that 
the appeal was concluded by findings of 
fact-but we find that on the proved facts 
some clear questions of law arise for de- 
cision and therefore this was not a case 
in which the High Court should have dis- 
missed the appeal in limine. 

5. In support of the appeal the 
learned Solicitor-General submitted three 
points before us: 

(1) that as the cause of action of the 
plaintiff is based on the delayed delivery 
which arose at the most on January 1, 
1962, the case of the plaintiff is covered 
by the provisions of the new Railways 
Act as amended by Act 39 of 1961, which 
is an exhaustive Code in itself providing 
a self-contained machinery in order to 
determine the liability of the Railways 
and as the conditions mentioned in Sec- 
tion 76 of the Railways Act have not been. 
fulfilled the plaintiff is not entitled to any 
decree; f 

(2) that at any rate since the plain- 
tiff has claimed interest as damages, in- 
the absence of any agreement providing’ 
for such an interest, the plaintiff's claim 
is not actionable at law; and . 

(3) that the plaintiff could not claim 

for loss of profit or loss of market as the 
same is expressly barred by Section 78 
(d) of the new Railways Act. 
As an alternative argument it was also 
pleaded that the plaintiff has not averred 
in his plaint that there was any rise in 
the prices because the goods belonging to 
the. plaintiff were a controlled commodity 
and could not be sold without a permit. 
Before claiming loss of profits it was the 
bounden duty of the plaintiff to allege 
that he had been granted the permit to 
sell the goods. 


6- Mr, Phadke appearing for the 
respondent has repelled the contentions of 
the appellant on the ground that the new 
Railways Act does not reduce or diminish 
the liability of the railway administra- 
tion for breach of contract but in fact 
the Act seeks to increase the liability. Se- 
condly it was submitted that even if the 
case of the plaintiff does not fall within 
the four corners of Section 76 of the new 
Railways Act, the common law right of 


-the plaintiff to claim damages against the 


appellant has not been barred by the Act. 
Lastly it was submitted that the. plaintiff 
has not claimed interest on any specified 
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amount of money but has merely cal- 
culated the same as a measure of damages 
which it suffered due to the breach of 
contract and gross negligence on the part 
of the Railways which has been found by 
the Courts below. -Finally it was con- 
tended that as the contract was entered 
into between the parties on December 15, 
1961, when the goods were booked at 
Bhilai, the liability for damages arose on 
that day and- the case of the plaintiff 
would be covered by the provisions of the 
Railways Act before it was amended by 
Act 39 of 1961. oo 
7. In order to answer the con- 
tentions raised by the parties it may be 
necessary for us to trace briefly the his- 
tory of the circumstances in which the 
Railways Act of 1890 was amended by 
Act 39 of 1961. We would, for short. refer 
to the Railways Act of 1890 as the “old 
Act” and the Act as amended by Act 39 
of 1961 as the “new Act”. Ht would ap- 
pear that under Section 72 of the old Act 
the responsibility of railway administra- 
tion as a carrier of animals and goods was 
clearly that of a bailee under Sections 151, 
152 and 161 of the Indian Contract Act. 
In other words, the railway administration 
was impressed with the duty to carry the 
goods with the same care and caution 
which a prudent owner would apply in the 
case of his own goods. If there was any 
violation or breach of the said care and 
caution expected of the Railway it would 
have been liable to damages, Section 72 
(1) of the old Act ran thus:. ‘ 


*(1) The responsibility of a railway 
administration for the loss, destruction 
or deterioration of animals or goods deli- 
vered to the administration to be carried 
by railway shall, subject to the ‘other 
provisions of. this Act, be that of a bailee 
under Sections 151, 152 and 161 of the 
Indian Contract Act, 1872 (9 of 1872),”? 


It may be pertinent to note that sub-sec- 
‘tion (3) of Section 72 of the old Act ex- 
pressly excluded the principles of the 
common law of England or in the Carriers 
Act of 1865 regarding the responsibility 
of common carriers. After our country 
becamé free and the Railways entered the 
commercial field as one of. the important 
wings of the Government, there appears 
to be a public `` demand’ for 
making ‘the Railway’ Administration 
asa public body to- take’ upon itself 
more onerous responsibilities where the 
rights of the free citizens were involved, 
Under the British Government most of 
the Railways were owned by private 
companies whose ownership was to be 


-bailee:: 
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extinguished after lapse of a particular 
period. Soon after the freedom all the 
Railways were taken over by the Central 
Government and run by. it. In view of | 
the new problems facing the Government 
and the puklic demand for a change in 
the law, the Government appears to have 
decided to convert the responsibility of 
the railway from that of a carrier to that 
of an insurer, But before doing this, the 
Government appointed a Committee call- 
ed the Railway Freight Structure En- 
quiry Committee (1956-57) which recom- 
mended that the responsibility of the 
Railways in India should be changed to 
that of a common carrier instead of a 
The Committee which had been 
asked to examine the statutory provisions 
dealing witk: the responsibility of. rail- 
ways aS common carriers was of the 
opinion that the public would derive much 


‘satisfaction rom a radical change from 


bailee’s. responsibility to that of a com- 
mon carrier, and that this change was 
bound to tone up the administrative ma- 
chinery of the railways in respect of ef- 
fective prevention of transit losses. In 
view of the recommerdations of the said 
Committee the Government introduced a 
bill in the Lok Sabha for amending some 
of the provisions of the Railways Act in 
order to implement those recommenda- 
tions. . From a perusal of the debates of 
the Lok Sabha when this Bill was in- 
troduced it would appear that the Deputy 
Minister of Railways expldining the ob- 
jectives of the Bill observed as follows: 


“Taking into account all aspects of 
the problem, it is proposed that railways 
should assume the responsibility of a com- 
mon carrier instead of that of a bailee, 
As bailees, the railways are required ` to 
take as much care of the goods entrusted 
to them for carriage as a man of. ordinary 
prudence would, under similar ` circum- 
stances, take of his own goods of the same 
bulk. quality and value. 


- However, closely following the legal 
position in the United Kingdom, it is pro- 
posed that the basic responsibility of our 
railways for loss, destruction or deterio- 
ration, etc, of. animals or goods be as set 
out in the proposed Section 13, 


When the railways assume this res- 
ponsibility, broadly speaking, they will be 
liable for loss of or injury to goods while 
in transit by rail arising from any cause 
whatsoever, unless such loss or injury is 
proved by the railways to have been caus- 
ed by an act of God, or by an act of war, 
or by ‘an act of public enemies or is prov- 


1976 


ed to be consequence of inherent vice in 
the thing carried or is attributable to the 
consignor’s own fault. 


Even where the loss is proved by the 
railways to have been caused by the ex- 
cepted perils, just referred to by me, the 
railways will not be absolved of their es- 
ponsibility unless they further prove that 
they had used reasonable forethought and 
care in the carriage of animals or goods. 


The result of the changes propcsed 
will be that the railways will be paying 
claims for compensation in many cases 
where they are not paid at present, for 
example, in cases of losses due to runring 
train thefts, damage by wet in transi: in 
spite of bailee’s care having been taken 
ete.” 


This was the clear background against 
which the new Act was passed. Even the 
statement of objects and reasons, the 
relevant parts of which may be extracted 
as under, shows the main object of the 
new Act: 


“The Railway Freight Structure En- 
quiry Committee (1956-57) had recom- 
mended that the responsibility of the 
railways in India as carriers of animals 
and goods, which is at present that cf a 
bailee. should be changed to that of a 
common carrier, There is also a public 
demand for such qa change. After a care- 
ful and detailed examination of the ques- 
tion, the Government have decided to 
accept the Committee’s recommendafion. 

x x x x 

(a) The Bill seeks zo make it c-ear 
that in the case of through booking of 
consignments over an Indian Railway and 
a Foreign Railway, the responsibility of 
the Indian Railway as a common carrier 
would extend only over that portior of 


the carriage which is over the Indian 
Railway. f 
x x x x 


` (c) Other amendments included in 
the Bill are intended to rectify certain 
defects or ambiguities in the existing pro- 
visions of the Act which were revealec by 
experience in its working.” 
It appears that the old Section 72 was 
completely deleted including sub-section 
(3) which expressly prohibited the prin- 
ciples of the common law of England for 
determining the liability of the Railways 
as common carriers. Instead the new 
Section 72 laid down the form in which 
a contract was to be executed between a 
consignor and the Railway and a risk note 
was provided for by clause (b), It may 
be necessary to note an argument put 
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forward by the learned Solicitor-General ‘ 


on this point, It was submitted that by 
virtue of the provisions of Sections 72 
and 73 of the new Act the statute super- 
seded any contract entered into between 
the parties and the liability of the Rail- 
ways was governed purely under the pro- 
visions of the Railways Act and not under 
the terms of contract which may have 
been entered into between the Consignor 
and the Railway. We are, however, un- 
able to accept this argument, It is well 
settled that while the Indian Contract Act 
merely provides certain elementary con- 
ditions under which the contract becomes 
binding on the parties it does not provide 
any particular form or condition of a con- 
tract. It is, therefore, clear that the par- 
ties to the contract may agree to a par- 
ticular form or condition or of mode in 
which the contract is to be executed. In 





case where the Government enters into a 
contract with a person or vice versa a 
particular form in which the contract is 
to be executed has been provided for even 
by the Constitution, and the contract has 
to be in that form. This does not mean 
that the provisions of the Contract Act 
stand superseded either by the Constitu- 
tion or by the Railways. Act which pro- 
vide for a particular mode or a form in 
which the contract has to be entered in- 
to. Section 72 therefore does nothing 
more or nothing less than provide for a 
particular form in which the contract is 
to be executed and it enjoins that such a 
form will be prescribed by the railway 
administration and approved by the Cen- 
tral Government. The provisions of Sec- 
tion 72 of the new Act run thus: 

“72. Any person delivering to a rail- 
way administration any animals or goods 


.to be carried by railway shall,— 


(a) if the animals or goods are to be 
carried by a train intended solely for the 
carriage of goods, or 
f (b) if the goods are to be carried by 
any other train and consist of articles of 
any of the following categories, namely:— 

(i) articles carried at owner's risk 
rates, i 


(ii) articles of a perishable nature, 

(iii) articles mentioned in the Second 
Schedule. 

(iv) articles in a defective 
or defectively’ packed, 


(v) explosives and other dangerous 
goods, 
execute a note (in this Act referred to as 
the forwarding note) in such form as may 
be prescribed by the railway administra- 
tion and approved by the Central Gov- 


condition 
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ernment, in which the sendor or his agent 
shall give such particulars in respect of 
the animals or goods so delivered is- may 
be required.” ae 


It is not .possible from the provisions of 
Section 72 to spell out the principle that 
the new Act completely supersedes the 
provisions of the Contract Act both in 
respect of the conditions and the liabi- 
lity. Section 73 of the new Act lays down 
that the railway administration shall be 
responsible for the loss, destruction, da- 
mage. detericration or non-delivery ex- 
cept in certain cases which amount to 
vis major, But there also the proviso 
‘confers responsibility on the Railways for 
loss etc., if the railway administration 
does not prove that it has used reason- 
able foresight and care in the carriage of 
the goods. : 


8. The Solicitor-General contend- 
ed that Section 76 of the new Act is the 
provision which deals with delay in the 
delivery and the plaintiff, can succeed only 
if his case falls within the four corners 
of the section. Before answering this 
question, it may be necessary to dispose 
of a point on which the counsel for the 
parties have joined issue. According to 
the Solicitor-General the liability of the 
Railway would be governed by the new 
Act inasmuch as the cause of action has 
arisen after coming into force of the new 
Act, Counsel for the respondent, however, 
submits that the matter will be governed 
by the old Act because the liability of the 
Railway arose when the goods were book- 
ed in December, 1961. In our opinion. 
there is a very short answer to this ques- 
tion. The plaintiff has clearly and cate- 
gorically pleaded in paragraph 2 of the 


‘plaint that the cause of action arose at. 


Poona when the complete consignment 
was delivered to the plaintiff on July 21, 
1962 i.e., after the new Act had already 
come into force, Furthermore, it is also 
alleged that the reasonable and normal 
transit period expired on January 1, 1962. 
In these circumstances. therefore, accord- 
ing to the plaintiff itself, the breach oc- 
curred only after the new Act had come 
into force — whether it was January 1, 


1962 or thereafter. There can be no ques- © 


tion of the liability arising when the goods 
` were booked and the contract was enter- 
ed into between the plaintiff and the 
Railway, because there is no presumption 
that the contract would result in breach. 
. The plaintiff would be entitled to dama- 
ges only when there was a breach of con- 
tract and if the said breach, even accord- 
ing to the plaintiff itself, occurred on 
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January 1, 1962 or thereafter, then it is 
manifest that the case would be covered 
by the new Act and not by the old Act. 


9. The first cortention put for- 
ward by the Solicitor-General was that 
the case of the plaintiff does not fall 
under any of the contingencies contem- 
plated by Section 76 of the new Act, Sec- 
tion 76 runs thus: 


“76. A railway administration shall 
be responsible for loss, destruction, da- 
mage or deterioration of animals or goods 
proved by the owner to have been caused 
by delay or detention in their carriage 
unless the railway administration proves 
that the delay or detention arose without 
negligence or misconduct on the part of 
the railway administration or of any of 
its servants.” 


It is submitted that although there was 
delay in the delivery of the goods on the 
part of the railway administration, but 
the railway administrazion would be res- 
ponsible only if the plaintiff further 
proves that there has been loss, destruc- 
tion, damage or deterioration of the goods 
by virtue of the delay. It is true that 
the plaintiff has not alleged that there 
was any physical loss, destruction, damage 
or deterioration of the goods, but that, in 
our opinion, does not put the plaintiff out 
of court. Section 78 appears to have a 
very limited scope: it contemplates clear- 
ly those cases which fall within the con- 
tingencies contemplated by Section 76. 
These contingencies refer to certain 
physical factors, viz., actual and physical 
loss, destruction, damage or deterioration 
of goods. For instance, where the goods 
worth Rs, 10,000/- due to delayed deli- 
very have sustained deterioration. as a re- 
sult of which their value has gone down 
to Rs, 5,000/- then once this fact is prov- 
ed the railway administration shall be 
liable for such a loss or the value of such 
deterioration. We are of the opinion that 
Section 73 of the new Act, while convert- 
ing the liability of the railway adminis- 
tration from that of a carrier to that of 
an insurer, has imposed heavier respon- 
sibility on the railway administration, . 
10.. The history and the’ object 
with which the radical provisions of the - 
new Act. were introduced bear testimony 
to change of the nature of the liability of 
the railway administration. But in order 
to avoid the payment of double damages, 
Sections 76 and 78 have been inserted, In . 
other words, where due to delay on the ` 


-part of the Railway there is physical de- 


terioration or diminishing of the value of 


_|deterioration 
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the goods. the .plaintiff cannot claim da- 
mages by way of loss of profits or loss of 
market plus damages sustained by the ac- 
tual loss or deterioration of the goods. In 
such a case the plaintiff can claim only 
the actual loss in the value of the giods 
caused by destruction, damage or cete- 
jrioration and not loss of profit. Section 
78 (d) which flows out of Section 76 cear- 
ly provides that the railway administra- 
tion shall not be responsible for any in- 
direct or consequential damages or for 
loss of particular market, The Solicior- 
General, therefore, rightly contended that 
in cases falling squarely within the four 
corners of Section 76 of the new Act, Sec- 
tion 78 (d) will apply. In fact Section 78 
(d) merely incorporates the measure of 
jdamages as contemplated by Section 73 
itself. It is well settled that the liability 
of an ordinary carrier even in the 3ng- 
lish common law does nct extend to a da- 
mage which is indirect or remote. Loss 
of profit or loss of a particular market has 
been held by a number of decisions to be 
a remote damage and can be awarded 
only if it is proved that the party which is 
guilty of committing the breach was 
aware or had knowledge that such a loss 
would be caused. Section 78 (d), how- 
ever, seeks to bar the remedy of this kind 
of damage. In the instant case, however, 
as the plaintiff itself has not claimed loss 
of market or remote damages, the ques- 
tion of application of Section 78 (d) does 
not arise, Moreover, in the instant zase, 
it is conceded that there was no physical 
of the goods at all which 
were delivered to the ccnsignee at Poona 





‘lin the same condition as they were bsok- 


ed from Bhilai by the plaintiff. In these 
circumstances, the case of the plaintiff 
does not fall within the four corners of 
Section 76, nor does it fulfil any of the 
categories mentioned therein, If Section 
76 does not apply to the facts of the pre- 
sent case, then Section 78 will also nave 
no application, because Section 78 sarts 
with a non obstante clause ‘“Notwithstand- 
ing anything contained in the foregoing 
provisions of this Chapter, a railway ad- 
ministration shall ` not be responsible”. 
We, therefore, agree with the learned 
counsel for the respondent that under. the 
-new Act the liability of the Railway has 
.been increased so as to take upon itself 
the responsibility of a common carrier. 


1i. Counsel for the respondent 
submitted that even if Section 76 barred 
the remedy of the plaintiff, the fact that 
due to delay in delivery there was loss 
-of profit or loss of market would amount 


_to “deterioration” 
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as contemplated by 
Section 76 of the new Act. In | support 
of this contention. the learned counsel re- 
lied on a decision of the Allahabad High 
Court in G. I, P, Railway- Co. v. Jugul 
Kishore Mukat Lal, AIR 1930 Al 132, 
where Sulaiman, Ag. C. J., as he then 
was, observed as follows: 

“It is clear to us that the meaning of 
the word “deterioration” in Section 161 
which imposes the liability on the railway 
company must be the same as in risk-note 
Form B which lays down the special con- 
ditions under which the railway company 
is protected. In both these “deterioration” 
resulting from a delay in tendering the 
goods is contemplated. x x x x X 


` We therefore, accept the view expressed 


by Mukherji, J., in the unreported case 
and hold that the word “deterioration” is 
wide enough to include depreciation in 
value on account of a fall in the price of 
the goods.” 

The same view appears to have been taken 
by the Orissa High Court in Union of 
India v, Sheobux Satyanarayan, AIR 1963 
Orissa 68 where Misra, J., as he then 
was, observed as follows: 


“Though there was some difference 
of opinion as to the import of the word 
“deterioration” used in Section 72 of the 
Indian Railways Act and in Section 161 
of the Indian Contract Act, the position 
is now well settled that it is wide enough 
to include depreciation in value on ac- 
count of a fall in the price of the goods.” 


12. As against this a Division 
Bench of the Lahore High Court in E. I. 
Rly. Co. Ltd. v. Diana Mal Gulab Singh, 
AIR 1925 Lah 255 observed as follows: 


“The ‘deterioration’ of a thing, whe- 
ther it be in quality or in value, implies 
in ordinary parlance a change for the 
worse in the thing itself, If a thing is 
worthless than it was before only be- 
cause the market rate has gone down it 
would be correct to say that it has dep- 
reciated in value, but not that it has de- 
teriorated.” 


Having regard to the background and the 
setting in which the word “deterioration” 
occurs in Section 76 of the new Act it 
seems to us that the Parliament intended 
that the word should be used in its ordi- 
nary parlance and in a restricted sense so 
as to include within its ambit the actual 


“physical act of detérioration, i. e., the phy- 


sical part of it. namely, the change for 
the worse in the thing itself as very aptly 
put by Martineau, J., in the Lahore High 
Court judgement referred to above, We 
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must seek to draw a clear distinction be- 
tween a physical deterioration of a thing 
and depreciation in its value according to 
market price. These are two separate 
concepts having separate ingredients. The 
words used in Section 76 of the new Act, 
mamely, “loss, destruction damages or 
deterioration” must be read as ejusdem 
generis so as to indicate the actual and 
physical loss or change in the goods con- 
templated by Section 76. In these cir- 
cumstances, therefore, with due respect, 
we are unable to agree with the some- 
what broad view taken by the Allahabad 
High Court and followed by the Orissa 
High Court in the cases referred to above. 
We, on the other hand, prefer to adopt 
the view taken by the Lahore High Court 
in the case referred to above. In this 
view of the matter, it is clear that the 
word “deterioration” used in Section 76 
referred to the physical and actual dete- 
rioration of the goods, which has admit- 
tedly not taken place in the present case. 
The plaintiff cannot take advantage of 
Section 76 relying on the word “deterio- 
ration” because of the finding of negli- 
gence entered by the Courts below. The 
case of the plaintiff is clearly taken out 
of the ambit of Sections 76 and 78 and 
his suit for damages also cannot be de- 
feated on the ground that it is barred by 
Section 76 or Section 78 of the new Act. 
We are, therefore, of the opinion that in 
view of the finding of fact arrived by the 
Courts below the plaintiff is undoubtedly 
entitled to damages. 


13. This brings us to the second 
contention raised by the Solicitor-Gene- 
ral, namely, that the plaintiff is not en- 
titled to interest as damages for breach 
of the contract. It was submitted that 
what the plaintiff has done is to calculate 
interest at the rate of 12% which has been 
reduced to 6% per annum on the amount 
deposited by him in the Bank which re- 
mained locked up for more than six 
months and tə claim the same as dama- 
ges. It was contended that the plaintiff 
plainly could not do so in view of the In- 
terest Act under which interest can only 
be charged before suit if so stipulated by 
the parties to the contract. It is common 
ground that in the present case the con- 
tract between the parties does not pro- 
vide for charging any interest for breach 
ef contract. The Solicitor-General relied 
on a decision of this Court in Union of 
India v. Watkins Mayor & Co., AIR 1966 
SC 275 where this Court observed as fol- 


lows: 
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“Under the Interest Act, 1839, the 
Court may allow interest to the plaintiff 
if the amount claimed is a sum certain 
which is payable at a certain time by vir- 
tue of a written instrument, But it is 
conceded that the amount claimed in this 
case is not a sum certain but compensa- 
tion for unliquidated amount, On behalf 
of the respondent it was submitted by 
Mr. Aggarwala that interest may be 
awarded under the Interest Act, which 
contains a provision that ‘interest shall 
be payable in all cases in which it is now 
payable by law’. But this provision only 
applies to cases in which the Court of 
Equity exercises jurisdiction fo allow in- 
terest.” 

In the above case the plaintiff had 
brought a suit for damages claiming a 
Particular quantified amount of Rupees 
1,07,700/. as compensation for storage of 
over 600 tons of iron sheets for a parti- 
cular period. This quantified amount in- 
cluded a sum of Rs. 2,974/2/- as interest 
on the various sums claimed by the plain- 
tiff as compensation, namely, godown 
rent, chowkidar’s salary, cartage from 
Railway station to godown etc. The High 
Court, however, granted a decree only for 
Rs. 27,525/5/- including the amount of 
interest claimed by the plaintiff. Thus 
this Court in that case was dealing with 
interest claimed by the plaintiff not as a 
yardstick for assessing damages but as 
pure and simple interes: on the quantified 
amount of compensation or damages 
claimed by the plaintiff This Court held 
that the interest to the extent of Rupees 
2,074/2/- as claimed by the plaintiff could 
not be allowed in the absence of there 
being any contract justifying the 
charging of such interest. This 
Court was not at all concerned with a 
case like the present one where the plain- 
tiff has merely claimed damages pure 


and simple anc in order to 
assess the same had applied the 
yardstick of charging interest at 


a particular rate on the locked up capi- 
tal for a period of more than six months. 
In these circumstances, therefore, the 
ratio of the aforesaid dacision in Watkins 
Mayor & Company ‘supra) is not applic 
able to the facts of the present case, 


14. Similarly in Bengal Nagpur 
Rly. Co- Ltd. v, Ruttanji Ramji, AIR 1938 
PC 67 which was relied upon by this 
Court in Watkins Mayor & Co. AIR 1966 
SC 275 (supra) the amount claimed by the 
plaintiff was a specifieé amount on the 


-basis of which interest was charged which 


had the effect of increasing the damages 
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sought for. That was a case of a con-rac- 
tor who had brought a suit for recovery 
of the amount due from the Government 
Department and had added interest tc the 
total claim made by the plaintiff. The 
Privy Council pointed out that as there 
was no stipulation which authorised the 
plaintiff to charge interest on the quan- 
tified amount’ of damages, the plaintiff 
was not entitled to any interest. Thus, 
in other words, the ratio of the decision 
in Ruttanji Ramji’s case as also in Wat- 
kins Mayor & Co. (supra) would apply 
only to such cases where interest by way 
of damages is claimed for wrongful de- 
tention of a debt or where the interest is 
claimed on a specified amount dus or 
claimed against any debtor, 
ple adumbrated in the two cases men- 
tioned above will not apply to cases where 
the plaintiff does not claim interest on a 
quantified amount or on damages but 
where the plaintiff merely calculates in- 
terest as a yardstick or measure to assess 
the damages which he would be entitled 
to. In the instant case the Courts b2low 
have clearly found that the plaintiff had 
deposited a sum of Rs, 27,332.44 in the 
Bank soon after booking the consignment 
with the railway administration. The 
plaintiff was a stockist and as the money 
in the Bank remained idle for a pericd of 
more than six months due to the delayed 
delivery made by the Rzilway on account 
of its negligence, the plaintiff merely 
claimed compensation for this delayed 
delivery on.the basis that if the amount 
was not locked up it would have earned 
some interest which would yield some 
profit to the plaintiff. Thus it is clear, 
therefore, that in the instant case the 
plaintiff neither claimed interest on any 
quantified amount, nor did he claim profit 
due to loss of market. 


15. In Digbijai Nath v. Tribeni 
Nath Tewari, AIR 1946 All 12 a Division 
Bench of the Allahabad High Court, while 
interpreting the decision of the | Privy 
Council referred to above, observed as 
follows: 


“We do not consider that this case is 
authority for the proposition that int2rest 
cannot be claimed by way of damages for 
breach of a contract under Section 73, 
Contract Act. All that was held in it was 
that interest cannot be allowed by way of 
damages for wrongful detention of debt. 
x x x x x 
The position is different where interest is 
claimed as part of the damages for breach 
of a contract,” 


The princi- 
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A similar view was taken by a Division 
Bench decision of the Patna High Court 
in Official Receiver, Calcutta High Court 
v. Baneshwar Prasad Singh, AIR 1962 Pat 
155, We find ourselves in complete agree- 
ment with the principles laid down in 
these cases. 


16. For these reasons, therefore, 
we are of the opinion that the decision 
of this Court in Watkins Mayor & Com- 
pany (supra) does not appear to be of any 
assistance to the appellant, so far as the 
facts of the present case are concerned. 
Thus itis clear that there is no question 
of Section 73 of the Contract Act over- 
riding the provisions of the Interest Act, 
because in the instant case the Interest 
Act has no application at all inasmuch as 
no interest is claimed by the plaintiff at 
all but interest has been used as a mea- 
sure to determine the compensation which 
the plaintiff could seek against the appel- 
lant for its negligence in causing inordi- 
nate delay in the delivery of the goods. 
The contention raised by the learned So- 
licitor-Genera] on this point is, therefore. 
overruled. 


17. The plaintiff is not claiming 
the sum decreed by way of interest but 
he is claiming the damages calculated on 
a particular basis. As a common carrier 
the Railway is undoubtedly responsible 
for breach of contract. In the instant 
case the Railway Receipt shows that the 
goods were booked to be carried from 
Bhilai to Poona which is on the Nagpur 
route, There was absolutely no reason 
nor any occasion for the Railway to di- 
vert the goods to a different route and 
for. taking the same to Aurangabad 
which did not fell on. the route to Poona 
at all. The Courts below, therefore, 
rightly found that the Railway was guilty 
of gross negligence. 


18. The last question submitted by 
the learned Solicitor-General was that 
the plaintiff was not entitled to joss of 
profit or loss of market, because the plain- 
tiff has not pleaded anywhere that he had 
obtained any permit for the goods which 
were a controlled commodity and ‘sustain- 
ed loss of market, It is true that the 
plaintiff has not pleaded this fact, but the 
plaintiff has not at all prayed for any da- 
mages on the ground of loss of market or 
loss of profit. The plaintiff has only 
claimed nominal ‘damages for the loss 
which occurred to him because of the 
amount of money which he had depo- 
sited-in the Bank and was locked up for 
more than six months due to the delayed 
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delivery. The Trial Court has already 
scaled down the amount from Rs. 2,378.65 
to Rs. 1,250/- and we think the Tria 
Court was fully entitled to do so. ; 


‘ In these circumstances, therefore, all 
the contentions raised by the Solicitor- 
General, fail, and we find no merit in this 
appeal which is accordingly dismissed with 
costs, 

; Appeal dismissed. 
k iii 
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(From: Allahabad)* 
H. R. KHANNA, P. N. BHAGWATI 
AND S. MURTAZA FAZL ALI, JJ. 
Executive Committee of Vaish 
Degree College, Shamli and others, 
Appellants v, Lakshmi Narain and 
others, Respondents. 
Civil Appeal No. 1543 of 1974, 
D/- 12-12-1975. 


(A) Agra University Hand-Book 
(1965-66) Statute 14-A — Statutory 
body — What constitutes — Execu- 
tive Committee of a Degree College, 
registered under Registration of Co- 
operative Societies Act and affiliated 
to University — Whether a statutory 
body — S. A. No. 2973 of 1972 D/- 
30-7-1974 (All), Reversed — ((i) 
Words and Phrases — Statutory body; 
(ii) Constitution of India, Art. 12.) 


Per H. R. Khanna and S. M. F. 
Ali JJ.: (Bhagwati J. did not express 
any opinion on this question).— Before 
an institution can be a statutory 
body it must be created by or under 
the statute and owe its existence to 
a statute, This must be the primary 
thing which has got to be establish- 
ed. Here a distinction must be made 
between an institution which is not 
created by or under a statute but is 
governed by certain statutory provi- 
sions for the proper maintenance and 
administration of the institution. 
There have been a number of institu- 
tions which though not created by or 
under any statute have adopted cer- 
tain statutory provisions, but that by 


itself is not sufficient to clothe the - 


institution with a statutory charac- 
ter. The question in such cases to 


*(Second Appeal No, 2973 of 1972, 
D/- 30-7-1974—All1) 
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be asked is, if there is no statute’ 
would the institution have any legal 
existence. If the answer is in’ the’ 
negative, then undoubtedly it is a 
statutory body, but if the institution 
has a separate existence of its own 
without any reference to the statute. 
concerned but is merely governed by 
the statutory provisions it cannot be 
said to be a statutory body. AIR 1975 


SC 1331, Followed. (Para 9) 
The Executive Committee of a 
Degree College which is registered 


under the Registration of Co-opera- 
tive Societies Act and is affiliated to 
the Agra University (and subsequent- 
ly to Meerut University) is not a 
statutory body merely because it is 
affiliated to the University or is re- 
gfulated by the previsions of the 
University Act or the statutes made 
thereunder, By co-opting Principal 
of college and one representative of 
teachers as members the Managing .- 
Committee does not lose its indepen- 
dent status but continues to remain 
a non-statutory and autonomous body. 
AIR 1975 SC 1329, AIR 1971 SC 
1920 and AIR 1972 SC 1450, Follow- 
ed, (1965) 2 SCR 713, Distinguished. 
AIR 1971 SC 1828, Referred. Deci- 
sions of Full Bench as also that of 
single Judge in S. A. No, 2973 of 
1972, D/- 30-7-1974 (All), Reversed. 
(Paras 10, 13) 
(B) Specifice Reolicf Act (1963), 
Sections 14, 10, 34. 36 — Contract 
af personal scrvice — Enforecab‘lity 
cf — Relicf of deduction and in- 
junction — Grant of — Excre’se of 
discretion — Duty of Court — S. A. 
No, 2973 of 1972, D/- 30-7-1974 (All), 
Reversed, 


Per H, R. Khanna and S. M. F.. 
Ali JJ.— A contract of personal ser- 
vice cannot ordinarily be specifically 
enforced and a Court normally would 
rot give a declaration that the con- 
tract subsists and the employee, 
even after having been removed from 
service can be deemed to be in ser- 
vice against the will and consent of 
the employer. This rule, however, is 
subject to three well recognised ex- 
ceptions — (i) where a publie ser- 
vant is sought to be removed from 
service in contravention of the pro-- 
visions of Art. 311 of the Constitu- 
tion of India: (ii): where a-worker is | 
sought to be reinstated on ‘being. dis-. 
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missed under the Industrial Law; end ` 
(iii). where a statutory body acts in 
breach or violation of the mandatory 
provisions of the statute. (Para 17) 


Per Majority; The relief of de- 
claration and injunction under che 
provisions of the Specific Relief Act 
is purely discretionary and the plain- 
tiff cannot claim it as of right, The 
relief has to be granted by the Co art 
according to sound legal principles 
and ex debito justitiae., The Court 
has to. administer justice between -he 
parties and cannot convert itself into 
an instrument of injustice or an en- 
gine of oppression. In these circum- 
stances, while exercising its discre- 
tionary powers the Court must keep 
in mind the well settled principles of 
justice and fair play and should exer- 
cise the discretion only if the ends 
of justice require it, for justice is not 
an object which can ba administered 
in vacuum, (Paras 26, 34) 

When the Executive Commitzee 
of a College registered under Regis- 
tration of Co-operative Societies act 
and affiliated to a University is not 
a statutory body and without the ap- 
proval of the Vice-Chancellor as <e- 
quired by Section 25-C (2) of che 
Agra University Act the services of 
the plaintiff as Principal of the Œl- 
lege are terminated on ground of nis 
habitually and perpetually remain-ng 
absent from his duties without pər- 
mission, such a case does not {fall 
within any of the afcresaid excep- 
tions to the rule of non-enforceability 


of contract of service and herce, 
prima facie the plaintiff is not en- 
titled to any declaration or injuac- 


tion, In view of special and pecuKar 
circumstances of the case, it was 
held not to be a proper exercise of 
discretion to grant a decree for de- 
claration and injunction in favour of 
the plaintiff. Decision of Full Bench 
and that of single Judge in S. A, No 
2973 of 1972, D/- 30-7-1974 (All), Re- 
versed, (Paras 18, 27, 34) 
Per P. N. Bhagwati, J.: 
Where, the termination is oat- 
side the powers of a statutory bcdy 
either because . the statutory bcdy 
© has no power to terminate the em- 
ployment or because the terminat:on 
is' effected in. breach of a-mandatery 
obligation imposed by law which 
prescribes that the termination skall 
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for Nos. 3-5), for 
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be: effected: only in a particular man- 
ner and no other, it woui. be a nul- 
lity and the employee would be en- 
titled to ignore it and ask for being 
reated as still in service. Case law 
discussed, (Paras 30, 31). 


Cases Referred: Chronological. Paras. 
1975 Lab IC 


AIR 1975.SC 1329 = 
819 i0 
1975 Lab IC 
9 


AIR 1975 SC 1331 = 


881 
AIR 1973 SC 855 = (1973): 3 SCR 
348 8, 16, 18, 32 
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_ Judgment of the Court’ was de- 
livered by | 


S. M. FAZL ALI, J. (for self 
and on behalf of H, R. Khanna J.):— 
This appeal by special leave is direct- 
ed against the judgment of the Alla- 
habad High Court affirming the de- 
cree of the First Additional Civil and 
Sessions Judge, Muzaffarnagar by 
which the plaintiff/respondent’s suit 
for injunction was decreed, 


2. The appeal arises in the 
following circumstances, The appel- 
lant: which is the Executive Commit- 
tee of Vaish Degree College in the 
District of Muzaffarnagar was regis- 


tered under the Registration of Co-. 


operative Societies Act as an institu- 
tion for imparting education. The af- 
fairs of the College were managed. by 
the Executive Committee of the Vaish 
College which is the appellant in 
this case. In the year 1967 the Vaish 
Degree College was affiliated to te 
Agra University and as a consequence 
thereof the College agreed to be 
governed by the provisions of the 
Agra University Act and the statutes 
and Ordinances “made thereunder. 
With the establishment of the Mee- 
rut University some time in the year 
1965 the Vaish Degree College got 
affiliated to‘the Meerut University. 
The plaintiff/respondent was appoint- 
ed as Principal of the College on 
permanent basis with effect from 
July 1, 1964 and his appointment .as 
Principal was formally approved by 
the Vice-Chancellor of the Agra Uni- 
‘versity. Two years later it appears 
that differences arose between ‘the 
Executive Committee of the College 
and the plaintiff/respondent resulting 
in allegations and counter-allegations 
and culminating in a notice served 
by the Executive Committee on Octo- 
ber 24, 1966 on the plaintiff/respon- 
dent Jirecting him not to discharge 
the duties of the Principal and an- 
other letter was sent to defendant 
No. 4 a member of the staff of the 
College te officiate -as Principal in 
place of the  plaintiff/respondent. 
This was followed up by. a counter- 
notice by .the plaintiff/respondent - to 
the Executive Committee that the nec- 
tice sent to him- was illegal end the 
respondent also asked defendant No. 4 
not to assume charge of the Princi- 
pal, On March 12, 1967, the Execu- 
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tive Committee by` a resolution ter- 
minated the services. of the plaintiff/ 
respondent with effect from October 
24, 1966 and this resolution was 
amended by another resolution on 
March 29, 1967. Even before the for- 
mal resolution terminating the ser- 
vices of the plaintiff/respondent was 
passed it appears that the plaintiff 
had filed the present suit on October 
28, 1966 before the Court of the 
First Additional Civil and Sessions 
Judge, Muzaffarnagar which was 
transferred for disposal te the Court 
of the Munsif, Kairana. 


2A. The plaintiffs case was 
that on being affiliated to the Agra 
University and thereafter to the Mee- 
rut University and adopting the pro- 
visions of the Acts and the statutes 
of the said Universities the’ appel- 
‘lant College became a statutory body 
and had no jurisdiction to terminate 
the services of the plaintiff/respon- 
dent without seeking the previous 
approval of the Vice-Chancellor. The 
claintiff further submitted that after 
his appointment he entered into an 
agreement with the Executive Com- 
mittee in. accordance with the statu- 
tes of the University and the appel- 
lant was bound hy the terms and 
provisions of the statutes under 
which, his services could. not be ter- 
minated without the previous appro- 
val of the Vice-Chancellor. The 
plaintiff therefore contended that his 
removal from service was without 
jurisdiction and he musb be deémed 
to have continued in service. He 
also..made some allegations of bias 
and mela fides against the Executive 
Committee and some other persons 
with ;which we are not concerned in 
this appeal, The plaintiff accordingly 
prayed for an injunction restrainin® 
the defendants from interfering with 
his duties as the Principal of the 
College. It appears, however, from 
the record that after the notice given 
to the piaintiff/respondent by the 
Executive Committee the plaintiff 
wus bereft of all his powers and in 
spits of his attempts to get into the 
College and work as Principal he was 
not allowed to- do so. which led to 
some’ criminal. proceedings also. Tt 
is, therefore, clear that at least after 
the resolution of the Executive Com- 
mittee was passed terminzting . the 
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services of the plaintiff he has not 
been working as Principal of the Col- 
lege up-till now. This position is mot 
disputed before us by counsel or 
the parties. 


3. The defence was that the 
Executive Committee was not a sia- 
tutory body and therefore was not 
bound by the statutes and the provi- 
sions of the University Acts although 
as a matter of convention it had 
agreed to follow the same. The de- 
fendant/appellant also denied the al- 
legations of the plaintiff/respond2nt 
that the Executive Committee had 
entered into any agreement or eon- 
tract of service with the  plaintiff/ 
respondent, The defendant further 
alleged that as the plaintiff/respon- 
dent ramained habitually and perpe- 
tually absent from his duties with- 
out the permission of the concerned 
authority the defendant/appellant was 
compelled to dispense with the ser- 
vices of the plaintiff/respondent. In 
fact the plea taken by the defendant 
was that the plaintiff himself by his 
remaining perpetually absent from du- 
ties abandoned the service and had 
put an end to the coniract of service 
and therefore he could not be heard 
to say that the contract of service 
still subsisted. 


4, The trial Court of Mursif, 
Kairana, framed a number of issues 
and after considering the evidence 
and the circumstances found — (i) 
that the plaintiff had failed to prove 
that he ever executed any agreer-ent 
with the defendant/appellant; and (ii) 
that the defendant/appellant was not 
a statutory body and therefore was 
not bound by the provisions of the 
University Acts or the statutes made 
thereunder, The learned Munsif 
therefore found that a case for de- 
claration or injunction had not keen 
made out and he accordingly dismiss- 
ed the suit of the plaintiff 


5. The plaintiff/respondent 
went up in appeal against the judg- 
ment and decree of the Munsif and 
the appeal was heard -by the First 
Additional Civil and Sessions Judge, 
Muzaffarnagar, who by his ozder 
dated December 3, 1971, reversed the 
decision of the Munsif and decreed 
the plaintiffs suit and granted the 
injunction prayed for. It may be no- 
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ticed that so far as the plea of the 
plaintiff/respondent that he had exe- 
cuted an agreement with the Execu- 
tive Committee of the College which 
formed the basis of the terms of his 
contract of service was concerned 
the learned Additional Civil and Ses- 
sions Judge also affirmed the finding 
of the Munsif on this point and held 
that there was no such agreement. 
Even before us this finding was not 
disputed by the learned counsel for 
the plaintiff/respondent who has pro- 
ceeded on the assumption that there 
was no agreement executed between 
the plaintiff and the defendant as al- 
leged by the plaintiff. 

6. The defendant/appellant fil- 
ed a second appeal in the High Court 
of Allahabad against the decision of 
the First Additional Civil and Ses- 
sions Judge decreeing the plaintiff's 
suit. The matter was heard by a 
single Judge who, however, referred 
the case to a Full Bench framing the 
following issue: 

“Can the Civil Court grant the 

relief of injunction in view af the 
facts and circumstances of the pre- 
sent case?” 
Consequently the matter was placed 
before the Full Bench of the Alla- 
habad High Court which after hear- 
ing the arguments decided the follow- 
ing points in favour of the plaintiff/ 
respondent: 

(1) That the defendant/appellant 
being a statutory body was bound by 
the provisions of the University Acts 
and the statutes made thereunder 
and therefore the termination of the 
services of the plaintiff/respondent 
without obtaining the sanction of the 
Vice-Chancellor was illegal and in- 
valid and 


(2) That in the facts and cir- 
cumstances of the case, the plaintiff/ 
respondent was entitled to the in- 
junction as prayed for. 


. The case then came back before the 


single Judge who in view of the 
decision of the Full Bench affirmed 
the decree of the First Additional 
Civil and Sessions Judge decreeing 
the plaintiffs suit with the modifica- 
tion that the suit was decreed only 
against defendants 2, 4, 6 and 7 but 
dismissed as- against defendants 1 
and 5. Hence this appeal by special 
leave before us. 
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7... Mr, Gupte learned counsel 
for the appellant submitted before us 
that it was not necessary to go into 
the complicated facts of the case, be- 
cause he adumbrated three proposi- 
tions of law before us, which in his 
opinion were sufficient to. decide the 
case, In the first place it was con- 
tended that the finding of the Full 


Bench which formed the basis of the ` 


judgment of the High Court appealed 
against that the defendant/appellant 
was a statutory body was legally er- 
roneous; secondly the counsel sub- 
mitted that even if the appellant 
was a statutory body as no agree- 
ment was executed between the res- 
pondent and the appellant the statu- 
tes passed by the University would 
not apply and the termination of 
, the services of the respondent would 
be governed by the usual master 
-and servant relationship; and- thirdly, 
_ it was contended that it is well set- 
tled that the courts do not enforce a 
` contract of personal service in the 
absence of special circumstances as 
laid by several decisions of this 
Court, and the case in hand does not 
fall within any of the exceptions laid 
down by this Court. 

8. Mr, Ramamurthi learned 
counsel for the respondent rebutted 
the arguments of Mr, Gupte and 
supported the judgment of the Full 
Bench of the Allahabad High Court 
that the appellant was a statutory 
body and therefore the termination of 
the services of the respondent was 
legally invalid, It was further con- 
tended that in view of the decision of 
this Court in Sirsi Municipality v. 
Cecelia Kom Francis Tellis, (1973) 3 
SCR 348 = (AIR 1973 SC _ 855) the 
scope of the exception laid down by 
this Court in various cases has been 
extended even to include within its 
fold non-statutory bodies provided 
they are public or local bodies which 


the appellant/defendant was. undoubt-. 


edly_ one, Lastly . it was submitted 
that once it is established that the 
termination of the services of the res- 
pondent was legally invalid inasmuch 
as the sanction of the Vice-Chancel- 
lor was not obtained, the declaration 
that the plaintiff/respondent continu- 
ed in’ service and injunction prayed 
for must be granted as a matter of 
law. In the . course of the argu- 
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ments, however, the learned coun 
for the appellant also suggested t 
the relief of injunction or declarat 
being an equitabie relief and in - 
discretion of this Court this was - 
a fit case in which this discret 
should be exercised in favour of - 
plaintiff/respondent. 


9, We would first deal w 
the important question, which | 
been the sheet-anchor of the ars 
ments of the learned counsel for - 
respondent as also the main basis 
the judgment of the Full Bench 
the Allahabad High Court, as. 
whether or not the “appellant Exec 
tive Committee can be said to be 
statutory body in the circumstan 
of the present case. It seems to 
that before an institution can be 
statutory body it must be created 
or under the statute and owe 
existence to a statute. This must 
the primary thing which has got 
be established. Hera a distincti 
must be made between an instituti 
which is not created by or under 
statute but is governed by cert: 
statutory provisions for the prop 
maintenance and administration 
the institution. There have been’ 
number of institutions which thou 
not created by or under any stati 
have. adopted certain statutory pro" 
sions, but that by itself is not, 
our opinion, sufficient to clothe t 
institution with a statutory char: 
ter. In Sukhdev Singh v. Bhagatri 
Sardar Singh Raghuvanshi, AIR 1¢ 
SC 1331 at p.1339 this Court clea: 
pointed out as to what constitutes 
statutory body. In this connecti 
my Lord A, N. Ray, C. J., observ 
as follows: 


“A company ETE und 
the Companies Act is not created ` 
the Companies Act but comes ir 
existence in accordance with ` t 
provisions of the Act. It is ‘not 
statutory body because it is not cre: 
ed by the statute. It is a body cre: 
ed in accordance with the provisic 
of the statute.” 


It is, therefore, clear that there is 
well marked. distinction . between 
body which is created by the stat 
and a body which after having cor 
into existence is governed in accor 
ance with the previsions ofthe si 
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tute. In other words the position 
seems to be that the institution con- 
cerned must owe its very existence 
to a statute which would be the 
fountainhead of its powers, The 
‘question in such cases to be askec is, 
if there is no statute would the -ns- 
titution have any legal existence. If 
the answer is in the negative, then 
undoubtedly it is a statutory body, 
but if the institution has a separate 
existence of its own without any re- 
ference to the statute concerned but 
is merely governed by the statuiory 
provisions it cannot be said to ke a 
statutory body. The High Court, in 
our opinion, was in error in holding 
‘that merely because the Executive 
‘Committee -followed certain statutory 
provisions of the University Act or 
the statutes made thereunder it must 
‘be deemed to be a statutory body In 
fact the Full Bench of the ‘High 
Court relied on three circumstances 
in order to hold that the Executive 
‘Committee was a statutory body, viz., 
(i) that it was affiliated to the Agra 
University which was established by 
the statute; (ii) that there were zer- 
tain mandatory provisions in the 
Agra University Act which were 
binding on the Executive Committee; 
and (iii) that the Executive Commit- 
tee was governed by the statutes 
‘framed by the Agra University. In 
‘our opinion, none of these factors 
. would be sufficient to alter the cha- 
_racter and nature of the Executive 
Committee and convert it into a full- 
fledged statutory body. To begin 
with the Executive Committee hac an 
independent status having been re- 
pistered under the Registration of 
Co-operative Societies Act and was a 
self-governed or an autonomous body. 
It was affiliated to the Agra Univer- 
sity merely for the sake of conve2ni- 
ence and mainly for the purpose zhat 
the courses of studies prevalent ir the 
College may be zecogmised by . the 
University. 


, 10. Statute 14-A of the Agra 
University Hand-Book (1965-66) runs 
thus: 


“Each College, already affiliated 
or when affiliated, which is not 
maintained exclusively by Govern- 
‘ment must be under the Manage- 
ment of a regularly constituted Cov- 
erning body (which term inclades 
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that the statutes of the 
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staff of the college shall be repre- 
sented by the Principal of the col- 
lege and at least one representative 
of the teachers of the college to` be 
appointed by rotation in order ` of 
seniority determined by length of 
service in the college, who shall hold 
office for one academic year.” 


All that the statute of the Agra Uni- 
versity required was that the Manag- 
ing Committee of the Colloge must 
co-opt the Principal of the College 
and one representative of the teachers 
of the college by rotation as members 
of the Committee, It is manifest that 
by co-opting these members the 
Managing Committee did not lose its 
independent status but continued to 
remain a non-statutory and autono- 
mous body. Similarly the mere fact 
University 
were adopted by the Managing Com- 
mittee and it was as a matter of con- 
vention bound to follow the statu- 
tory provisions of the Act would not 
clothe the Managing Committee with 
a statutory status or character. In 
fact the adoption of the statutes was 
agreed to by the appellant Executive 
Committee for the better governance, 
administration and extension of the 
educational activities of the institu- 
tion, In fact an identical argument 
which forms the basis of the judg- 
ment of the Full Bench of the High 
Court had been advanced before this 
Court and rejected outright, For in- 
stance in Sabhajit Tewary v. Union of 
India, AIR 1975 SC 1329, 1330 the 
question was whether the Council 
of Scientific and Industrial Research 
which was a society registered under 
the Societies Registration Act, as the 
present appellant is, was a statutory 


body. It was urged that because the 
Council of Scientific and Industrial 
Research had government nominees 


as the President of the body and de- 
rived guidance and financial aid 
from the Government, it was a sta- 
tutory body. A, N. Ray, C. J., re- 
butted these arguments and observed 
as follows: 


“The Society does not have a 
statutory character like the Oil and 
Natural Gas Commission, or the Life 


Insurance Corporation or Industrial 
Finance Corporation. It is a society 
incorporated in accordanee with the 
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provisiors of the Societies Registra- 
tion Act. The fact that the Prime 
Minister is the President or that the 
Government appoints nominees to the 
Governirg Body or that the Govern- 
ment may terminate the membership 
will not establish anything more than 
the fact that the Government takes 
special care that the promotion, 
guidance and co-operation of scienti- 
fic and industrial research, the insti- 
tution and financing of specific re- 
searches, establishment or develop- 
ment and assistance to special institu- 
tions or departments of the existing 
institutions for scientific study or 
problem affecting particular industry 
in a trade, the utilisation of the re- 
sult of the researches conducted under 
the auspices of the Council towards 
the development of industries in the 


country are carried out in a respon-. 


sible manner.” 


Similar view was taken by this Court 
in Kumari Regina v. St. Aloysius 
Higher Elementary School, AIR 1971 
SC 1920 at p. 1924 where this Court 
observed as follows: 


“But. it cannot also be walneal 
that as the Govt. has the power, to 
admit schools to recognition ..and 
grants-in-aid, it can, de hors the Act, 
lay down conditions under which it 
would grant recognition and aid. To 
achieve uniformity and certainty in 
the exercise of such executive power 
and to avoid discrimination, the Gov- 
ernment would have to . frame rules 
. which, however, would be in the 
form of administrative instructions: to 
its officers dealing. with the matters 
of recogrition and aid. ` If such rules 
were to lay down conditions, the 
Government can insist-that satisfac- 
tion of such conditions would be con- 
dition precedent to obtaining recog- 
nition and aid and that a breach or 


non-compliance of such conditions 
would ertail either the denial’ or 
withdrawal of recognition and `aid. 


The management of a school, there- 
fore, would. commit- a breach or non- 
compliance of the conditions laid 
down in the rules on pain of depri- 
vation of recognition and aid, The 
rules thus govern the terms on which 
the Government would grant recog- 
nition and aid and the Government 
can enforce these rules upon the 
Management, But the enforcement of 
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such rules is a matter between the 
Government and the management, 
and a third party, such as a teacher 
aggrieved by some order of the 
management, cannot derive from the 
rules any enforceable right against 
the management on the ground of a 
breach or non-compliance of any of 
the rules.” 

This is a case which is almost on all 
fours with the facts of the present 
case because there the case was 
whether the school after being re- 
cognised by the Government for the 
Purpose of grant was bound to ob- 
serve the rules. 


- IL In Indian . Airlines Corpo- 
ration v, Sukhdeo Rai, 1971 Supp 
SCR 510, 514 = (AIR 1971 SC 1828, 


1830) it was observed as follows: 


“The fact, therefore, that the 
appellant-Corporation’ was one set up 
under and was regulated by Act 
XXVII of 1953 would not take away, . 
without anything more, the relation~ 
ship between .it and. its employees 
from the category of purely master 
and servant relationship.” 


12. The Full Bench of the 
Allahabad . High Court, however, ap- 
pears to have placed great reliance 
on the decision of this Court in Pra- 
bhakar: Ramakrishna Jodh vi A, L. 
Pande, (1965) 2 SCR 713 at page 718 
where this Court held that the Gov- 
erning Body of the College in that 
case was a statutory body, In this 
connection, this- Court observed as 
follows: ` 


“On the other hand, we are of 
opinion that the provisions of Clause 8 
of the Ordinance relating to security 
of the tenure. of teachers are part and 
parcel: of the teachers’ service condi- 
tions and, as we have already point- 
ed out, the provisions of the “College 
Code” in this regard are validly made 
by the: University in exercise of ‘the 
statutory power and have, therefore, 
the force and effect of law. It follows, 


therefore, that the “College Code” 
creates legat rights’ in favour of 
teachers of’ affiliated colleges and 


the view taken by the High.Court is 
erroneous.” ` 


This case, OEE is clearly distin« 
guishable from the facts of the pre- 
sent case. To begin with, in P. R. 
Jodh’s case, this Court was dealing 
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with the College Code which was it- 
self a creature of the statute, name- 
ly, the University of Saugar Act. 
Under Ordinance No, 20 Para 1 zhe 
Governing Body was created by an 
Ordinance passed under the Univer- 
sity of Saugar Act. It is, theref=re, 
clear that statutes are the creature 
of the Act. Thus the distinction is 
that in P, R. Jodh’s case the Gov- 
erning Body was the Council of 
Management established under zhe 
Act while here the Managing ` Cem- 
mittee is not, It is obvious that -he 
Governing Body was created under 
a statutory provision because zhe 
Ordinance had undoubtedly a stetu- 
tory force having been passed under 
the Act, Para. 2 (i) (c) of the Col- 
lege Code runs thus: i . 


“2. (i) In this Ordinance, 
there is anything repugnant in 
subject or context:— 


(c) “Governing Body” means -he 
Council of Management  establis-ied 
under this Ordinance for the con-rol 
and general management of the ‘“Col- 
lege”. ” 


The Governing Body was, therefore, 
established under the Ordinance it- 
self and had no independent existence 
at all. Similarly under Para, 3 of 
Ordinance the Constitution of. the 
Governing Body was laid down. It is, 
therefore, clear that not only was 
the Governing Body of the College 
established under the Ordinance but 
even the Constitution of the said 
Governing Body was laid down by 
the Ordinance itself and the functions 
of the Governing Body were clee-ly 
defined by Para. 4 of . Ordinaace 
No, 20. The Ordinance itself’ vas 
called the -“College Code” whk-ch 
came into: legal existence by virtue 
of the Ordinance. In other words, 
the position is that. before Ordinance 
No. 20 was passed under the Univer- 
sity Act, the Governing Body had no 
existence at all. The same, haw- 
ever, could not bė said of the prze- 
sent Managing Committee which =ad 
its independent existence. long before 
it was affiliated to the Agra Univer- 
sity and had also its own Const>u- 


un_2ss 
-zhe 


tion, the only exception . being that. 


two members had to be taken ex-bf- 
ficio in the Managing - Commitzee. 
There is, therefore, world of differ- 
ence between the nature and manh- 


Vaish Degree College v. Lakshmi Narain 


[Pr. 12] S. C. 895 


ner of the establishment of the Gov- 
erning Body under the University of 
Saugar Act and the Managing Com- 
mittee in the instant case. Further- 
more, this case was noticed and dis- 
cussed by a later judgment of this 
Court in Vidya Ram Mishra v. 
Managing Committee, Shri. Jai Narain 
College, (1972) 3 SCR 320 at p. 326 
= (AIR 1972 SC 1450 at p. 1454) 
and was distinguished, Speaking for 
the Court Mathew, J., observed as 
follows: 


“When once this Court came to 
the conclusion that the ‘College Code’ 
had the force of law and conferred 
rights on the teachers of affiliated 
colleges, the right to challenge the 
order terminating the services of the 
appellant, passed in violation of Cl. 8 
(vi) (a) of the ‘College Code’ in a 
proceeding under Article 226 followed 
‘as the night the day’ and the fact 
that the appellant had entered into a 
contract was considered as immate- 
rial. f ' 

x x x x x 

On a plain reading of statute 151, it 
is clear that it only provides that the 
terms and conditions mentioned there- 
in must be incorporated in the con- 
tract to be entered into between the 
college and the. teacher concerned. It 


does not say that the terms and con- 


ditions have any legal force until 
and unless they are embodied in an 
agreement, To put it in other words, 
the terms and conditions of service 
mentioned in Statute 151 have pro- 
prio vigore no force of law. They be- 
come terms.and conditions of service 
only by virtue of their being incor- 
porated in the contract. Without 
the contract, they have no vitality 
and can confer no legal rights. 


. Whereas in the case of Prabha- 
kar Ramakrishna Jodh v. A, L, Pande, 
((1965) 2 SCR 713), the terms and 
conditions of service embodied in 
Clause 8 (vi) (a) of the ‘College Code’ 
had the force of law apart from the 
contract and conferred rights on the 
appellant there, here the terms and 
conditions mentioned in statute 151 
have no efficacy unless they are in- 
corporated in a contract.” 


It is, therefore, clear that in P. R. 


Jodh’s case the College Code was by 
itself a statutory. Code so that the 
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provisions'of the statute operated 
proprio. vigore and did not depend 
on the execution of the agreement be- 
tween the employer and the em- 
ployee in accordance with the statutes 
of the- University. In’ the ` instant 
case, which is very much like the 
case in Vidya Ram ` Mishra (supra) 
the statute merely enjoined that the 
agreement between the employer and 
the employee should be jin- 
corporated according to the form 
and conditions prescribed by the sta- 
tute and until the said agreement is 
executed the provisions of the Sta- 
tute would not apply proprio vigore. 
The Allahabad High Court no doubt 
tried to distinguish Vidya Ram 
Mishra’s case, but with due respect, 
we might observe that the distinc- 
tion drawn by the High Court is a 
distinction without any difference. 
The High Court has not considered the 
two basic facts which were present 
in P, R. Jodh’s case but which were 
not present in the instant case, viz., 
(1) that the Governing Body in the 
case dealt with by this Court in P. 
R. Jodh’s case was in itself a crea- 
ture of the statute; and (2) that in 
the instant case the statute did not 
apply proprio vigore but only after 
an agreement was executed. between 
the employer and the -employee in 
accordance with the terms and con- 
ditions of the statute. The High Court 
also failed to consider that there was 
a concurrent finding of fact by all 
the Courts below that the plaintiff/ 
respondent never executed any agree- 
ment with the Executive Committee 
of the College in the form prescrib- 
ed by the statutes of the Agra Uni- 
versity Act, j 
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13. Thus in view of the deci- 
sions of this Court regarding the cir- 
cumstances under which the institu- 


tion can be treated as a statutory 
body we are unable to agree with 
the view taken by the Allahabad 


High Court that the Executive Com- 
mittee was a statutory body merely 
because it was affiliated to the Uni- 
versity or was regulated by the pro- 
visions of the University Act or the 
statutes made thereunder, We ac- 
cordingly hold that the decision of the 
Full Bench of the Allahabad High 
on this point is legally erroneous 


and must be overruled. 
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_ an employee whom he no 


‘Ltd. v. Chandra. Kiran Tyagi, 


A.I. R. 


14. This brings us to the next 
point for consideration as to whe- 
ther or not the plaintiff/resnondent’s 
case fell within the exceptions laid 
down by this Court to -the general 
rule that the contract of personal 
service is not specifically enforceable: 
In this conrection, as early as 1964, 
iñ S. R: Tewari v. District Board, 
Agra, (1964)3SCR55 at p.59 = (AIR 
1964 SC 1680 at p. 1682) this Court 
observed as follows: 


“Under the common law the 
Court will not ordinarily force an 
employer to retain the services of 
longer 
wishes to employ. But this rule is 
subject to certain well-recognized 
exceptions. It is open to the Courts 
in an appropriate case to declare that 
a public servant who is dismissed 
from service in contravention of Arti- 
cle 311 continues to remain in. ser- 
vice, even though by so doing the 
State is in effect forced to continue 
to employ the servant whom it does 
not desire to. employ. Similarly 
under the industrial law, jurisdiction 
of the labour and industrial tribu- 
nals to compel the employer to em- 
ploy a worker, whom he does not 
desire to employ, is recognized, The 
Courts are also invested with the 
power to declare invalid the act of a 
statutory body, if by doing the act 
the body has acted in breach of a 
mandatory obligation imposed by 
statute, even if by making the decla- 
ration the body is compelled to do 
something which it does not desire 
to do.” =~ j 


To the same effect is the decision of 
this Court in Executive Committee of 
U. P, State Warehousing Corporation 
/ (1970) 
2 SCR 250 at p. 265 = (AIR. 1970 SC 
1244 at page 1253) where it was ob- 
served as follows: 


“From the two decisions of this 
Court, referred to above, the position 
in law is that no declaration to en- 
force a contract of personal service 
will be normally granted, But there 
are certain well-recognized excep- 
tions to, this rule and they are. To 
grant such a declaration in appro- 
priate cases regarding (1) A public 
servant, who has: been, dismissed 
from service in contravention of Art. 
311. (2) -Reinstatement of a dismissed 
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worker” ‘under Industrial Law by La- 
_botr- or Industrial. Tribunals. (3) A 
statutory body when i: has acted in 
breach of a mandatory obligation, 
- imposed. by statute.” 


= 15. In Indian Airlines Corzo- 
. ration v. Sukhdeo Rai, (AIR 1971 SC 


” 1828) (supra) this’ Court also obserwed' 


Bs” follows: 


-. “It-is a well | ‘settled’ principle 
. that -when there is a purported. ter- 
A mination of a contract of service,- a 
+ declaration, that. the contract of -ser- 
- Vice - still - subsisted, would . - not- -be 
made in the absence of special . eir- 
` eumstances because of the principle 
„that courts do not. ordinarily : grant 
: ' specific performance of service.: This 
~ is'so, even in cases where the autao- 
` rity appointing an employee was zzt- 
ing.in exercise of statutory authority. 
. The. relationship between the “per=on 
“appointed and the. employer would 
insuch cases bez contractual, i:e.. as 
- between a master‘and servant, and 
the:.termination of that’ relationen 
would: ‘not’ ” entitle -the servant to ` 
declaration ` ‘that His employment’ -ad 
not been: validly determined. Ro 
~o the ‘sdme effect* is the’ decision 
of: this- Gouft in Bank of Baroda `v}. 


` Jewan | ial Mehrotra; (1970) 2 Lab LJ, 


45°55) ‘where ‘this © Court observed: -as 
follows: Ea 


“The law as settled "py ‘shis- 
Court is that no:declaration to =n- 
force a contract of personal -service 


* will be*normally granted.-.The wl- 
recognised exceptions to this. rule are 
(1): where a- public servant has bzen 
dismissed from service in contrav=n- 


tion of Art. 311; (2). where reinstëżte= 
ment:is sought of a dismissed .wor=er 
under the industrial law. .by. : labour’ 


or industrial tribunals; (3) where a 
statutory body has ‘acted in -breach 
of a mandatory obligation fapeoed by 
statute:” 


16. In the Sirsi Municipality's 
case (AIR 1973 SC 855)` the matter 
Ne exhaustively reviewed ‘and Ray, 

(as he then was) observed ds bs 
iow: j - f 

“The cases of, dismissal ‘of a 
servant fall under three. broad: heeds; 
purely by contract of © 
Any breach of contract in . 


ful dismissal and damages.. 


Just ¢ as 
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employment. aa 
such. a- 
case is enforced by a suit for wrong 
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contract. of employment is not capa- 
ble of specific performance similarly 
breach of. contract of employment is 
not capable of founding a declara- 
tory judgment of subsistence of em- 
ployment. A declaration of unlaw- 
ful termination and restoration to 
service in such a case of contract of 
employment would be indirectly an 
instance of specific performance of 
contract for personal service, Such a 
declaration is not permissible under 
the Law of Specific Relief Act, 

The second type of cases of mas- 
ter and servant arises under Indus- 
trial’: Law. Under that branch of law 
a.servant who is wrongfully dismiss- 
.ed may be reinstated. This is a spe- 
cial’ provision under Industrial Law. 
This relief is a departure from the 
reliefs available under the Indian 


- Contract Act and the Specife Relief 


Act which do not provide for rein- 


. Statement of a servant. 


_*. The third category of cases of 
„master and servant arises in regard 


to the servant in the employment of 


-the State or of other public or local 


authorities or bodies created under 
statute.” 

Y. On a consideration of the 
authorities mentioned above, it is, 
therefore, clear that a contract of 
personal service cannot ordinarily be 
specifically enforced and a Court nor- 


_ mally would not give a declaration 
. thatthe contract subsists and the em- 


ployee, -even after having been ` re- 
moved from service can be’ deemed 


, to be in service against the will and 


consent of the employer, This rule, 
however, is subject to three well re- 
cognized exceptions — (i) where a 


. public servant is sought to be re- 


moved from service in ..contraven- 
tion of the provisions of Article 
311 of the Constitution of India: (ii) 
where a worker is sought to be re- 
instated on being dismissed under 


_ the Industrial Law; and (iii) where a 


statutory body acts in breach or vio- 
lation.of the mandatory. provisions of 
the ‘statute. 


“18. In view of our finding 


that the Executive Committee of the 


College in the instant case was not a 
statutory body, the present case does 
not fall within any of the excepted 
categories mentioned above. and 
hence prima facie, the. plaintiff/res- 
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pondent is not entitled to any decla- 
ration or injunction. The - learned 
counsel for the respondent, however, 
placed great reliance on the decision 
of this Court in Sirsi Municipality’s 
ease (AIR 1973 SC 855) (supra) in 
order to contend that this decision 
had included within the fold of its 
exceptions a fourth category, name- 
ly, an institution which even though 
was a non-statutory body, but was a 
local or a public authority. Reliance 
was placed particularly on the. fol- 
lowing observations of Ray, J., as he 
then was, in that case: 

“The third category of cases of 
master and servant arises in regard 
to the servant in the employment of 
the State or of other public or local 


authorities or bodies created under 
statute. 


In the case of servant of the 
State or of local authorities or statu- 


tory bodies, courts have declared in 


appropriate cases the dismissal to be 
invalid if the dismissal is contrary to 
rules of natural justice or if the dis- 
missal is in violation of the provisions 
of the statute.” 

19. Assuming for the sake of 
arguments, but not deciding that 
this decision has extended the scope 
of the exceptions, so that the appel- 
lant Executive Committee though a 
non-statutory body «will ‘still be 
bound by the statutory provisions of 
law, let ‘us see what is the position. 
It would appear that under Sec. 25-C 
(2) of the Agra University Act cot- 
responding to similar “provisions in 
Kanpur and Meerut Universities 
Act of 1965 which runs thus: 

“Every decision by the Manage- 
ment of an affiliated college, other 
than a college maintained by Gov- 
‘ernment, to dismiss or remove from 
service a teacher shall be reported 
forthwith to the Vice-Chancellor and 
subject to provisions to be made by 
the statutes shall not take effect un- 
til it has been approved by the Vice- 
Chancellor.” 


it was incumbent on ‘the Executive 
Committee of the College to have 
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taken the previous approval of the © 


Vice-Chancellor ‘before terminating 
the services of the _ plaintiff/respon- 
dent, .Reliance was placed by, the 
_ learned counsel for the respondent on 
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the words “shall not take effect until 
it has been approved by the Vice- 
Chancellor”, It was urged that there 
has been an infraction of a manda- 
tory provision of the Act itself 
which is undoubtedly binding on the 
appellant Executive Committee ard 
the resolution of the. Executive Com- 
mittee terminating the services of the 
respondent is not only invalid but 
completely without jurisdiction, and, 
therefore, the plaintiff/respondent ‘is 
entitled to the injunction sought for. 
It is common ground that the proce- 
dure enjoined in sub-section (2) of 
Section’ 25-C of the Agra University 
Act was not at all followed by the 
Executive Committee and there can 
be no doubt that the Executive Com- 
mittee has been guilty of this de- 
fault. The question remains whe- 
ther even if there has been a viola- 
tion of the mandatory. provisions cf 
the statute, should we in the. exer- 
cise of our discretion grant a decla- 
ration or an injunction to the plain- 
tiff/respondent in the peculiar facts 
and circumstances. of the present 
case? It is well settled that a relief 
under the Specific Relief Act is pure- 
ly discretionary and can be refused 
where. the ends of justice do not re- 
quire the relief to be: granted, . Mr. 
Ramamurthi learned counsel for the 
plaintiff/respondent submitted thet 
the question of discretion would 
arise only in case where the High 
Court or this Court is acting in a 
writ jurisdiction and not in a suit, We 
are, however, unable to agree’ with 
this argument because the - exercise 
of discretion is: spelt out from the 
‘provisions of the Specific ‘Relief Act 
and the -common: law .and ‘it applies 
as much to the writ jurisdiction as to 
other ' actions .at law. 


; 20. In Francis Vv. 
Councillors. of -Kuala Lumpur, 
1 WLR 1411 Lord Morris 
as follows: 


Municipal 
(1962) 
observed 


“In their Lordships view, when 
there has been a -purported termina- 
tion of a contract-of service a decla- 
ration to the effect that the contract 
of service still subsists will rarely be ` 
made. .This is a consequence of the 
general” principle of law’ that- the 
courts will not grant specific | perfor- 
mance ‘of contracts of service. Special 
circumstances will be required ‘before 
such a' declaration is made and its 
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making will normally be in the iis- 
cretion of the Court, In ‘their Lcrd- 
ships’ view there are no circumstan- 
ces in the present case which wculd 
make it either just or proper . to 
make such a declaration.” 


Furthermore under similar circum- 
stances though the dismissal of the 
employee was by an authority which 
was not competent to dismiss kim, 
namely, the Municipal Council, their 
Lordships of the Privy Council re- 
fused to grant the declaration in 
view of the peculiar facts and tir- 
cumstances of the case which catsed 
hardship. The Privy Council in 
Francis v. Municipal Councillors of 
Kuala Lumpur, (1962) 3 All ER 333, 
637 observed as follows: 


“Accepting, however, the deci- 
sion of the Court of Appeal, which, 
as has been pointed out, has not 
been the subject of. any cross-appeal, 
the position on Oct. 1 was that the 
removal of the appellant was a re- 
moval by the council and not by 
the president, - The council were his 
employers, but having regard to the 
provisions of the ordinance their <er- 
mination of his service constituted 
wrongful dismissal. Their Lordships 
consider that it is beyond doubt that 
on Oct, 1, 1957, there was de facto a 
dismissal of the appellant by his 
employers, the respondents, On that 
date he was excluded from. the 
council’s premises. Since then. he has 
not done any work for the ‘council. 
In all these circumstances it seams 
to their Lordships that the appelant 
must be treated as having been 


wrongly dismissed on Oct, 1, 1957; 


and that his remedy lies in a: claim 
for damages. It would be wholly 
unreal. to accede to the conten-ion 
that since Oct. 1, 1957, he had con- 
tinued to be and that he still conti- 
nues to be in the employment of 
the respondents.” .. - 


21. . As against this . pòsizion 
Mr. Ramamurthi_ counsel for. the 
plaintiff/respondent submitted ihat 
in Hill v. C, A. Parsons & Co. Ltd. 
(1971) 3 All ER 1345 a declarazion 
that the termination was invalid ‘was 
granted by the Court. In that case; 


however, it was pointed out that the. 


declaration was granted under very 
special circumstances of that case 


. the decision itself. 


Vaish Degree College v. Lakshmi Narain [Prs, 20-24] S.C. 899 


where the employee was said to be 
removed from service almost at the 
fag end of his carrier after serving 
for 35 years when he was due to re- 
tire only two years later. In that 
case, however, Lord Denning laid 
down that in the absence of any spe- 
cial circumstances, a declaration 
should not be granted. It is’ clear 
that in the instant case the respon- 
dent had worked in the College for 
only two. years. In these circumstan- 
ces, therefore, this case does not ap- 
pear to be of any assistance to the 
respondent. 


. 22, In R. T. Rangachari v. 
Secy. of State for India in Council, 
64 Ind App 40, 53, 54 = (AIR 1937 
PC 27 at p. 30) the Privy Council 
observed as follows: 


“But, although their - Lordships 
differ in this important matter from 
the reasoning and conclusions of the 
Courts “below, they are not on the 
whole prepared ‘to direct that a de- 
claration on this point should be 
made, The questions of fact and law 
are now decided, and a declaration 
could have no greater effect than 
After this lapse 
of time, and having regard to his 
health, no one suggests that the ap- 
pellant can now be restored to his 
office, and the matter of pension 
and the responsibility of doing right 
in that regard rests with the Gov- 
ernment.. Accordingly,. their Lord- 
ships agree in the view of the Courts 
below that no order or declaration 
should be made in this action.” 


23. A Division Bench of the 
Allahabad High Court in Mahant 
Indra Narain Das v. Mahant Ganga 
Ram Das, AIR 1955 All 683, 684 ob- 
served -as follows: 

“The second thing to be noted is 
that the court is given ‚a discretion ' 
to make the declaration sought and 
the plaintiff need not ask for any 
further. relief. The relief being dis- 
eretionary, no- person can claim the 
declaration as of right.” 


24. Similarly in SBairabendra 
v.: State of Assam, AIR 1953 Assam 
162 at p. 165 a Division Bench of 
the Assam High Court observed as 
follows: . 

“It must be remembered that the 
declaration claimed under Section 42 
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cretion. of the Court and ' 
exercised. with caution according -to 
the exigencies of a particular case. A 
party. cannot, as of right claim such 
a declaration, because such a relief 
is more in the nature of an equitable 
relief than a legal remedy. It has 
been repeatedly held that a Court 
should be circumspect as to the de- 
claration it makes, and futile declara- 
tions should be always avoided.” 


- 25. Apart from these decisions 
it would appear that Section 20 (1) 
of the Specific Relief Act clearly 
codifies this principle and may be ex- 
tracted as follows: 

“20. (1) The jurisdiction to de- 
eree specific performance is discre- 
tionary, and. the court is not bound 
to grant such relief. merely because it 
is lawful to do so; but the discre- 
tion of. the court is not arbitrary but 
sound and reasonable, guided by 
judicial principles and capable of 
correction by a court of appeal.” 
Similarly Section 34 of the Specific 
Relief Act also gives a discretion to 
the Court to give a declaration of 
ie legal character. Section 34 runs 
thus: : 


“Any person entitled to any le- 


gal character, or to any right as to- 


any property, mdy institute a suit 
against any person denying; or inte- 
rested to deny, his title to such cha- 
racter or right, and the court may in 
its ‘discretion make therein a decla- 
ration that he is so entitled, and the 


plaintiff need not in such’ suit ask 
for any further ` relief: : 
‘Provided that no court shall 


make any. such declaration where the 
plaintiff, being able to seek further 
relief than a mere declaration of 
title, omits to. do so. 

. Explanation. A trustee of pro- 
perty is a “person interested to 
deny” a title adverse to the title of 
someone who is not in existence, and 
for: whom, if in existence, he wouid 
be.a trustee.” 


26. It seems to us that nei- 
ther“ the First Additional Civil and 
Sessions Judge nor the High Court, 
while decreeing the plaintiffs suit, 
considered this aspect of the matter 
whether this was a fit case- in which 
the diseretion should have been exer- 
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lies entirely within- the judicial- dis- ` 
is to be’ 


- ous. injustice to. the 
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cised in favour of the respondent. It 
is manifestly clear from the authori- 
ties discussed above that the relief of 
declaration and injunction under the 
provisions of the Specific Relief Act 
is purely discretionary and the plain- 
tiff cannot claim it as of right. The 
relief has to be granted by the Court 
according to sound legal principles 
and ex debito justitiae. The Court 
has to administer justice between 
the parties and cannot convert itself 
into, an instrument of injustice or an 
engine of oppression. In these cir- 
cumstances, while exercising its dis- 
cretionary powers the Court must 
keep in mind the well settled princi- 
ples of justice and fair play and 
should exercise the discre- 
tion only if the ends of justice 
require it, for justice is not an ob- 
ject which can be administered in 
vacuum. : 


27. The admitted facts in the 
present case, which -will put the 
Court on its guard, while exercising 
its discretion to grant a declaration oT 
injunction are as follows: 


(1) That the plaintiff/respondent 
served the institution for a short pe- 
riod of two years only ie. .from 
1964 to 1966 and thereafter he was 


- bereft of all his powers and did.- not 


work in the College for a single. day.. ` 


‘(2) That if the declaration ‘sought 
for or the injunction is granted- to 
the  plaintiff/respondent the ` result 
would be that he wceuld have to be 
paid his full salary with interest .and 
provident fund for full nine years ie. | 
from 1966 to 1975, even though -he 
had not worked. in the institution for 
a single day during this period.. 


(3) That consequent upon the de- 
claration the appellant would have 
to pay a very huge amount running 
into a lakh of rupees or perhaps 
more as a result of .which the appel-. 
lant and the institution would per- 
haps be completely wiped out and 
this would. undoubtedly work seri- 
appellant be- 
cause it.is likely to destroy its very. 
existence, : 


. ` (4) It is true that the plaintiff} 
respondent is not- at fault, but the 
stark realities, hard facts and 


extreme hardship et the 


case speak. 
for themselves. ` Tonon 
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(5) It-appears that by virtue of 
the interlocutory orders. passed 3y 
this Court, the appellant has already 
deposited Rs. 9,000/- before the 
High Court which was to be with- 
drawn by the respondent after gtv- 
ing security, and a further sum of 
Rs. 9,100/- being the salary of 13 
months has also been deposited by 
the appellant before the trial Court 
under the orders of this Court. It is 


also stated by counsel for the =p- 
pellant that the appellant has ce- 
posited Rs. 3,000/- more. We feel 


that in the circumstances the respcn- 
dent may be permitted to keep these 
amounts with him and he will not be 
required to refund the same to the 
appellant. The amount deposited 
in the High Court, if not withdrawn 
by the respondent may now be with- 
drawn by him without . any secur-ty 


and if he has already withdrawn the- 


amount he will be discharged from 
the security. This will vindicate the 
stand of the respondent and compen- 
sate him for any hardship that may 
have been caused to him by the 
order terminating his services, and 
will also put a stamp of finality to 
any further litigation - between the 
parties. 

In view of these special and pecul:ar 
circumstances of this case, we feel 
that it will not be a proper exercise 
of -discretion to grant.a. decree -Żor 
declaration and injunction in favcur 
of the respondent. 


- 28, The appeal is secouatnely 
allowed. We set aside the order 
passed by the High Court and ‘the 
First Additional Civil and Sessicns 
Judge, dismiss the plaintiff's suit and 
restore the judgment of the trial 
Court. In the circumszances of ‘the 
case the parties will bear their own 
costs throughout. 


P. N. BHAGWATI, J:— 29. I 


agree with the final order proposed 
by my learned brother Fazl Ali, J. 


but I would like to state my own. 


reasons for reaching that conclusion. 
The facts giving rise to the appeal 
have been fully set ouz in the judg- 


ment of my learned brother and it: 


would be a futile exercise to restate 
them. I will straightway proceed 
to .consider the question of 
which arises for determination in the 
appeal, The question is, whether the 
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termination of the .service of . the 
first respondent by the appellant was 
in violation of statute 30 of the Sta- 
tutes of the Agra University which 
applied to the appellant at the mate- 
rial time, and in any event, the ter- 
mination was ineffective and inopera-- 
tive as it was not approved -by ` the 
Vice-Chancellor’ as required by Sec- 
tion 28, sub-section.(3) of the Kan- 
pur and Meerut Universities Act, 

1965, and in either case, whether the 
first respondent was entitled to a de- 
claration that the termination was 
null and void so as to warrant a de- 
claration that he continued in the 
service of the appellant, or, his claim 
merely lay in damages. It is a ques- 
tion of some importance. 


30. I will first take up ‘the 
first part of the question, On this 
part, there was no dispute between- 
the parties that the requirements of 
statute 30 were not complied with 
by the appellant in terminating the 
service of the first respondent, The 
controversy: merely centered round 
the question whether the termination 
of service in breach of the require- 
ments of statute 30 rendered the ter- 
mination null and void so as to en- 
title the first respondent to a decla- 
ration that he continues in service 
or it amounted merely to a . breach. 
of contract giving rise to a claim 
for damages, Let me first examine 


this question on principle before 
turning to the decided cases. There 
are two distinct classes of. cases 


which might arise when we. are ‘con- 
sidering the relationship between 
employer and employee. The rela- 
tionship may be governed ‘by con- 
tract. or it may be governed - by sta- 
tute or statutory regulations. ‘When 
it is governed by contract, the ques- 
tion arises whether the general prin- 
ciples of the Law of Contract are ap- 
plicable to the contract of employ- 
ment or the law governing the con- 
tract of employment is a separate 
and sui generis body of rules. The 
crucial question then is as to what- 
is -the -effect of repudiation 
contract of employmert by the. em- 
ployer, If an employer repudiates 
the contract of employment by dis- 
missing his employee, can the. em- 
ployee. refuse to accept the dismissal 
as terminating the contract and. seek 
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to treat the contract as still subsist- 
ing? The answer to this question 
given by general contract principles 
would seem to be that the repudia- 
tion is of no effect unless accepted, 
in other words, the contracting party 
faced with a wrongful repudiation 
may opt to refuse to accept the re- 
pudiation and may hold the repudia- 
tor to a continuance of his contrac- 
tual obligation. But does this rule 
apply to wrongful repudiation of the 
contract of employment? The trend 
of the decisions seems to be that it 
does not. It seems to be generally 
recognized that wrongful repudiation 
of the contract of employment by the 
employer effectively terminates the 
employment: the termination being 
wrongful. entitles the employee to 
claim damages, but the employee 
cannot refuse to accept the repudia- 
tion and seek to treat the contract of 
employment as continuing. What is 
the principle behind this departure 
from the general rule of law of con- 
tract? The reason seems to be that 
a contract of employment is not ordi- 
narily one which is specifically en- 
forced If it cannot be specifically 
enforced. it would be futile to con- 
tend that the unaccepted repudiation 
is of no effect and the contract con- 
tinues to subsist between the parties. 
The law in such a_ case. therefore, 
adopts a more realistic posture and 
holds that the repudiation effectively 
terminates the contract and the em- 
ployee zan only claim damages for 
wrongful breach of the contract. Now 
a coniract of employment is not spe- 
cifically enforced because ordinarily 
it is a contract of personal. service 
and, as pointed out in the first illus- 
tration to clause (b) of Section 21 of 
the Specific Relief Act, 1877, a con- 
tract of personal service cannot be 
specifically enforced. Of course this 
illustration has now been omitted in 
the new Specific Relief Act, 1963 and 
what would be the effect of such 
omission may be a point which may 
require consideration some day by 
this Court. But for the purpose of 
. this case, I will proceed on the as- 
sumption that even under the new 
Act, the law is the same ‘and it frowns 
on specific enforcement of a contract 
of personal service. Now what is 
the rationale behind this principle? 
Thet is found stated in the locus 
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classicus of Fry, L. J., in De Fran- 
cesco v, Barnum, (1890) 45 Ch D 430: 


“For my own part, I should be 
very unwilling to extend decisions 
the effect of which is to compel per- 
sons who are not desirous of main- 
taining continuous  ersonal relations 
with one another te continue those 
personal relations, I have a strong 
impression and a strong feeling that 
it is not in the interest of making 
that the rule of specific performance 
should be extended to suck cases. I 
think the Courts are bound to be jea- 
lous, lest they should turn contracis 
of service into contracts of slavery; 
and therefore, speaking for myself, I 
should lean against the extension of 
the doctrine of specific performance 
and injunction in such a manner.” 


This rationale obviously can have ap 
Plication only where the contract of 
employment is a contract of personal 
service involving personal relations. 
It can have little relevance to condi- 
tions of em: loyment in modern large- 
scale industry and enterprise or sta- 
futory bodies or public - authorities 
where there is prozessional manage- 
ment of impersonal nature. It is dif- 
ficult to regard the contract of em- 
ployment in such ceses as a contract 
of personal service save in excep- 
tinnal cases. There is no reason why 
snecific performance should be refus- 
ed in cases of this kind where the 
contract of employment does not in- 
volve relationship of personal cha- 
racter, It must be noted that all 
these doctrines of contract of service 
as personal, non-assignable, unen- 
forceable, and so on, grew up in an 
age when the contract of service was 
still frequently a “personal relation” 
between the owner of a small work- 


shop or trade or business and his 
servant. The conditions have now 
vastly changed and these doctrines 


have to be adjusted and reformulated 
in order to suit needs of a changing 
society We cannot doggedly hold fast 
to these doctrines which correspond 
to the social realities of an earlier 
generation far removed from ours. 
We must rid the law of these ana- 
chronistic doctrines and bring it in 
accord “with the felt necessities of 
the times’. It is interesting to note 
that in Frv’s classic work on Speci- 
fic Performance, contracts of service 
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appear in a small group under che 
sub-heading “Where enforced p=2r- 
formance would be worse than non- 
performance” We may ask ourselves 
the question: for whom it would he 
worse and for whom it would be 
better. Where, in a country lke 
ours, large numbers of people are 
unemployed and it is extremely cif- 
ficult to find employment, an em- 
ployee who is discharged from r- 
vice may have to remain without 
means of subsistence for a long 2e- 
riod of time, Damages equivatent to 
one or two months’ wages would be 
poor. consolation to him, They would 
be wholly insufficient to sustain kim 
during the period of unemploym=2nt 
following upon his @Gischarge. The 
provision for damages for wrongful 
termination of service was adequate 
at a time when an employee coald 
without difficulty find other employ- 
ment within the period of reasonable 
notice for which damages were given 
ta him, But in conditions prevailing 
jn our country, damages are a poor 
substitute for reinstatement: they iall 
far short of the redress which the 
situation requires. To deny reinstate- 
ment to an employee by refusing 
specific performance in such a case 
would be to throw him to the mercy 
of the employer: it would enshrine 
the. power of wealth by recognising 
the right of the employer to fire an 
employee by paying him dameges 
which the employer ran afford to 
throw away but which would be no 
recompense to the employee. It is, 
therefore, necessary and I venture to 
suggest, quite possible, within the 
limits of the doctrine that a. contract 
of personal.service cannot be spezifi- 
cally enforced, to take the view -hat 
in case of employment under a statu- 
tory body or public authority, where 
there is ordinarily no 2lement of per- 
sonal relationship, the employee may 
refuse to accept the repudiation of 
the contract of employment ‘by the 
statutory body or . public authority 
and seek reinstatement on the rasis 
that the . repudiation is ineffective 
and the contract is continuing. That 
is in effect what happened in the 
case of McClelland v. Northern Ire- 
land General Health Service Beard, 
(1957) 1 WLR 594 = 1957-2 All ER 
129. The plaintiff's contract in this 


case was really one of master and 
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servant, the only special condition 
being that her post had been adver- 
tised as “permanent and pensionable” 
and it provided specific reasons, such 
as gross miseonduct and inefficiency, 
for which she might be dismissed. 
The defendant Board introduced a 
rule after her appointment that wo- 
men employees must resign on mar- 
riage and since the plaintiff got mar- 
ried, the respondents terminated her 
service by giving what they thought 


.Was a reasonable notice. The plain- 


tiff contended that the defendant 
Board was not entitled to terminate 
her service and claimed a declaration 
that the purported termination was 
null and void and she continued in 
service, The House of Lords held 
that the contract was.exhaustive as 
regards the reasons for which the de- 
fendant-Board could terminate the 
service of the plaintiff and since none 
of those reasons admittedly existed, 
the termination of service of the 
petitioner by the defendant-Board 
was nullity and the plaintiff continu- 
ed in service of the defendant- 
Board. This was a case of a pure 
contract of master and servant and 
yet the House of Lords held that the 
termination of employment of the 
plaintiff by the defendant-Board 
which was not accepted by the plain- 
tiff was ineffective and the plaintiff 
was entitled to a declaration that she 
continued in service. It should thus 
be possible to hold that even if a 
statutory body or public authority 
terminates the service of an emplo- 
yee in breach of a contractual obli- 
gation, the employee could disregard 
the termination ‘as ineffective and 
claim a declaration that his service is 
continuing, But this would be a 
somewhat novel and - unorthodox 
ground which has not been recognis- 
ed by any decision of this Court so 
far and moreover I do not think that, 
on facts, this is a proper case in 
which it would really be applicable 
and hence I do not propose to final- 
ly pronounce upon it. 


3i. The second category of 
cases are those where the relation- 
ship between the employer and the 
employee is governed by statute or 
subordinate legislation, and where 
such is the. case,- the termination, 


which. is the same thing as repudia- 
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tion, (may,: in a given situa- 
tion, be null and void = and 


in that ‘event it would not have 
the effect of putting an end to the 
contract and the employee would be 
entitled to a declaration that his ser- 
vice is continuing. The doctrine that 
a contract of personal service cannot 
be specifically enforced would not 
stand in the way of the employee, 
because the termination being null 
and void, there being no repudiation 
at all in the eye of the law, there 
would be no question of enforcing 
specific performance of the contract 
of employment. What the employee 
would be claiming in such a case is 
not enforcement of a contract of per- 
sonal service but declaration of sta- 
tutory invalidity of an act done by 
the employer. The case would be of 
a kind similar to that decided by the 
Judicial Committee of the Privy 
Council in High Commr. for India v. 
I. M. Lall, 74 Ind App 225 (AIR 
1948 PC 121) the essential feature of 
which was aptly and succinctly des- 
cribed by this Court in Dr. S. B. 
Dutt v. University of Delhi, AIR 
1958 SC 1050 in these words: 


“That was not a case based on 
a contract of personal service...... 
The declaration did not enforce a 
contract of personal service but pro- 
ceeded on the basis that the dismissal 
could only be effected in terms of 
the statute and as that had not. been 
done, it was a nullity, from which 
the result followed that the respon- 
dent had continued in service. All 
that the Judicial Committee did in 
this case was to make a declaration 
of a statutory invalidity of an Act, 
which is a thing entirely different 
‘from enforcing a contract of personal 
service.” ERE 


Where, for example, the termination 
is outside the powers of a statutory 
body either because the statutory 
body has no power to terminate „the 
employment or because the termina- 
tion is effected in breach of a man- 
datory obligation imposed by law 
which prescribes that the termination 
shall be effected only in a particular 
manner and no other, it would be a 
nullity and. the employee would be 
entitled to ignore it and ask for be- 
ing treated as still in service, Such 
. ‘was the case in Life Insurance Cor- 
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poration of India v. Sunil Kumar 
Mukherjee, AIR 1964 SC 847 where 
an order of termination of service of 
certain employee by the Life Insur- 
ance Corporation in breach of clau- 
ses 10(a) and 10 (b) of an order pass- 
ed by the Central Government under 
Section 11 (g) of the Life Insurance 
Corporation Act, 1956, was held to 
be -null and void on the ground that 
it was not effected in terms of clau- 
-ses 10 (a) and 10 (b) of the Statutory 
Order.. So also in Mafatlal Barot v. 
Divisional Controller, State Transport, 
Mehsana, AIR 1966 SC 1364 this 
Court held that an order of termina- 
tion of service passed against tke 
petitioner in contravention of cl. 4 (b) 
of Schedule ‘A’ to the Regulations 
made by the State Road Transport 
Corporation in exercise of powers 
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conferred under Section 45 of the 
Road Transport Corporations Ach, 
1950 was bad in law and it was 


quashed by issuing a writ .of certio- 
rari, This principle was also approv- 
ed by this Court in B, N. Tewari v. 
District Board, Agra, (AIR 1964 SC 
1680) though it was held there, on 
facts, that the dismissal of the em- 
ployee was proper and justified. Shah, 
J., speaking on behalf of this Court 
in that case recognised this principle 
and treated it as a third exception 
to the general rule in the following 
words: 


“Under the common law tha 
Court will not ordinarily force > an 
employer to retain the services of an 
employee whom he no longer wishes 
to employ. But this rule is subiect 
to certain well-recognised exceptions. 
It is open to the Courts in an appro- 
priate case to declare that a public 
servant who is dismissed from ser- 
vice in contravention of Article 311 
continues to remain in service. even 
though by so doing the State is in ef- 
fect forced to continue to employ the 
servant whom it doesnot desire to em- 
ploy. Similarly under the industrial law 
jurisdiction of the labour and indus- 
trial tribunals to compel the emplo- 
yer to employ a worker whom he 
dnes not desire to employ, is recog- 
nised. The Courts are also invested 
with the power to declare invalid: the 
act of a statutory body, if by doing 
the act the body has acted in breach 


of a mandatory obligation imposed 
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by statute, even if by making the 
declaration the body is compellec to 
do something which i; does not de- 
sire to do” 


This position in law was reiterateé by 
this Court in U. P State Warehsus- 
ing Corporation v. C. K, Tyagi, (1270) 
2 SCR 250 = (AIR 1970 SC 1244) 
where, after referring to Dr. Dv=tt’s 
case and S. R. Tewari’s case, Vaidia- 
lingam J., observed: 

“From the two decisions of his 
Court referred to above, the position 
in law is that no declaration to en- 
force a contract of personal service 
will be normally granted. But there 
are certain well-recognised ex- 


ceptions to this rule and they are: To. 


grant such a declaration in apzro- 
-priate cases regarding (1) a  purrlic 
servant, who has been dismissed from 
service in contravention of Art. 311, 
(2) Reinstatement o? a dismissed 
worker under Industrial Law or La- 
bour or Industrial Tribunals. (3) A 
statutory body when it has acted in 
breach of a mandatory obligation. im- 
posed by statute.” 


This statement of law was reaffirm- 
ed again by this Court in Inéian 
Airlines Corporation v. Sukhdeo Rai, 
1971 Supp SCR 510 = (AIR 1971 SC 
1828) and Bank of Baroda v. Jiwan 
Lal Mehrotra, (1970) 2 Lab LJ 54 
(SC). 


32. . Now, two questions im- 
mediately arise for ccnsideration on 
this statement of law. The first is, 
what is the ‘statutory body’ contem- 
plated in these decisions, and the 
second is, are the three exceptsons 
formulated by this Ccurt intended to 
be exhaustive? Wher we are trving 
to understand what is the ‘statucory 
body’ which this Court had in rind 
when it laid down this statemenz of 
law, it must be remembered tha: a 
statement of law enunciated by this 
Court must be read in the light” of 
the principle which it seeks to ef- 
fectuate and it should not be constru- 
ed as if it was a section, The third 
exception is intended to cover cases 
where by reason of breach of mazda- 
tory obligation imposed by law, as 
distinct from contract, the termina- 
tion of service is null and void so 
that there is in law no repudiation at 
all:- That is the principle on which 
the third exception is based and it is 
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in the light of this principle that the 
expression ‘statutory body’ used by 
this Court has to be understood. Now, 
obviously, a body or authority .creat- 
ed by statute would be a statutory 
body, but even a body or. authority | 
which is created under a statute, as 
for example, the State Road Trans- 
port Corporation which is created by 
the State under the Road Transport 
Corporation Act, 1950, would also be 
a statutory body. What other kinds 
of statutory bodies would be includ- 
ed is a matter not free from diffi- 
culty. . But in any event it does ap- 
pear to me that the three exceptions 
formulated in the statement of law 
laid down by this Court in the above 
decisions are -not- intended to be and 
cannot be exhaustive, The categories 
of exceptions to the general rule 
should not be closed, because any at- 
tempt at rigid and exhaustive formu- 
lation of legal rules — any attempt 
to put law in a straitjacket formula 
— is bound to stifle the growth of 
law and seriously cripple its capacity 
to adapt itself to the changing needs 
of society. In fact, Ray, J., as he 
then was, speaking on behalf of this 
Court in Sirsi Municipality v. Cecelia 
Kom Francis, (1973) 3 SCR 348 = 
(AIR 1973 SC 855) pointed out that 
the third exception applied not only 
to employees in the service of ‘“bo- 
dies created under statutes’, but also 
to those in the employment of “other 
public or local authorities.” It may 
be a possible view — and some day 
this Court may “have. to consider it— 
that where law, as distinct from 
contract, imposes a mandatory obli- 
gation prescribing the kind of con- 
tract which may be entered into by 
an employer and the manner in 
which alone the service of an em- 
ployee may be terminated, any ter- 
mination of:service effected in breach 
of such statutory obligation would 
be invalid and ineffective and in such 
a case the court may treat it as null 
and void, But I do not think it 
necessary to pursue this line of dis- 
cussion-any further and come .to a 
positive conclusion whether the ap-: 
pellant is or is not a statutory body 
or a public authority nor do I con- 
sider it necessary to go into ie ques- 
tion whether the Statutes of the 
Agra University had the force of law 


and conferred rights on the Principal 
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and teachers of affiliated colleges, as 
in Prabhakar Ramakrishna v. A.. L. 
Pande, (1965) 2 SCR 713 or they only 
set out the terms and conditions 
which had no validity and conferred 
no legal rights, unless: and until 
they were embodied in the contract 
between the principal or teacher on 
the one hand and the affiliated col- 
lege on the other as in Vidya Ram 
Mishra v. Managing Committee, Shri 
Jai Narain College, (1972) 3 SCR 320 
= (AIR 1972 SC 1450). I take the 
view that on the second part of the 
question the case of the first respon- 
dent is well founded. 


33. It was common soat þe- 
tween the parties that at the mate- 
rial time the Statute which was ap- 
plicable to the appellant was the 
Kanpur and Meerut Universities Act, 
1965. Section 28, sub-section. (3) of 
this Act declares that every decision 
by the management of an affiliated 
college to dismiss or remove from 
service a teacher shall be ‘reported 
forthwith to the Vice-Chancellor and 
subject to the provisions contained in 
the Statutes, shall not take effect 
unless it has been approved by the 
Vice-Chancellor. The language of 
this section is absolute and peremp- 
tory and leaves no ‘doubt as to its 
meaning and effect, It provides in 
terms clear and unambiguous that the 
termination of service of a teacher 
by: the management shall not take 
effect, that is, it shall be ineffective 
and inoperative unless : the Vice- 
Chancellor on being informed has ap- 
proved of it. When this section, 
which is a ław made by the legisla- 
ture, has’ enacted that the termination 
of service shall be ineffective or, in 
other words, it shall have no validity 
or force unless it has been approved 
by the Vice-Chancellor, it ‘is difficult 
to' see how it can be regarded as ef- 
fectively - terminating the service. To 
take such a view would be to refuse 
to give effect to the Jaw enacted. by 
the legislature. The law enacted ` 
this section operates, 
whether the management is or is 
not a statutory body. Such a consi- 
deration is entirely irrelevant to the 
applicability of this section. When 
the section says that the termination 
of service ‘shall not have any effect, 


the Court must refuse ‘to recognise 
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the termination as valid and effec- 
tive, and when the Court does so, it 
merely enforces the law and there is 
no question of transgressing the prin- 
ciple that a contract of personal ser- 
vice cannot be enforced, There can, 
therefore, be no doubt that the ter- 
mination of service cf the first res- 
pondent by the appellant was- inef- 
fective and void and it did not ope- 
rate to put an end to the employment, 
even wrongfully, by reason of Sec- 
tion 28, sub-section (3) of the Kan- 
TOA and Meerut Universities Act, 


34. The frst respondent, on 
this view, would ordinarily be entitl- 
ed to the declaration and injunction 
prayed for by him, but the relief of 
declaration and injunction being dis- 
cretionary, I agree with the view 
taken in the judgment of my learn~ 
ed brother Fazl Ali, J., that having 
regard to the peculiar facts and cir- 
cumstances of the present case as 
set out in his judgment, this is not a 
proper case where such relief of de- 
claration or injunction should be 
granted to the first respondent: in- 
stead, the aggregate amount of Rupees 
21,100/- deposited by the appellant 
in the Court would be fair and just 
compensation to the first respondent. 
However, I must hasten to make it 
clear that ordinarily an employee 
whose termination of service is found 
to be null and void or ineffective by 
reason: of a statutory provision, and 
that would include subordinate legis- 
lation which has the force of law, 
should. be awarded a declaration, that 
he continues in service and it should 
be no ground for refusing him such 
declaration that before his purported 
termination of service, he was in 
employment only for a short period. 
That would be denying him security 
of tenure which the law seeks to 
give him in clear and unambiguous 
terms.: But, in the present case, the 
circumstance which weighs most with 
me in refusing to exercise my discre- 
tion in favour of the first respondent 
is that if the relief of declaration and 
injunction is granted to the first res- 
pondent, it -will involve the appellant 
in a financial liability of over Rupees 
one lakh and that would wipe out 
the educational institution of the ap- 


-pellant or in any . event; seriously 
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cripple it and that, in its tam, 
would prejudicially affect the inte- 
rests of the student. community, 
which is an important consideration 
which the court cannot fail to ake 
into account while determining what 
are the broad considerations of sccial 
justice which must guide its exercise 
of discretion. 


- 35. I accordingly agree with 
the final order proposed by my 
learned brother. 

Appeal allowed. 
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136 — Settlement between Company 
and workers at the branches regard- 
ing payment of ex-gratia in add‘tion 
to bonus: — Award by Industrial Tri- 
bunal extending the benefit to the 
workmen at the head office who 
were not parties to the settlement — 
In view. of the fact that the workmen 
at the head office were much fewer 
in number and that extending the 
benefit to thom would cost the com- 
pany only Rs. 1 lakh more, the award 
cannot be said to have occasioned a 
failure of justice and the High Court 
was not wrong in declining to inter- 
fere. on that ground. C. A, No, 38 
of 1958, D/- 29-10-1959 (SC) and AIR 
1957 SC 227, Followed, (Para 3) 
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Judgment of the Court was de- 
livered by 


GUPTA, J.:— Following a settle- 
ment with the workers employed in 
their different branches, the appel- . 
lant, Hindustan Construction: Co. Lid. 
(referred to hereinafter as the com- 
pany) paid to these workers an 
amount equivalent to 6 per cent of 
their total earnings for the financial 
year ending 31 July 1971, in addition 
to bonus at 4 per cent of the annual 
earnings, Paragraph 4 of the memo- 
randum of settlement reads: 


“It was decided that although the 
workers were entitled to 4 per cent 
bonus under the Bonus Act, it will 
be necessary to afford some relief to 
the workers, It was agreed that over 
and above 4 per cent bonus, the 
Hindustan Construction Company will 
pay additional amount of 6 per cent 
Ex-gratia te the workers for the 
year 1970-71 in the pay packet of 
June, 1971.” 


The workmen employed in the head 
office of the company at Bombay de- - 
manded that they should also be paid 
an amount equivalent to 6 per cent 
of their total earnings for the finan- 
cial year ending 31 July 1971 in ad- 
dition to bonus at 4 per cent of the 
annual earnings as had been paid to 
the other employees of the company. 
The company by its notice. dated 
March 14, 1972 had notified. that the 
workmen at the-hea’ office would be 
paid bonus at 4 per cont of their to- 
tal earnings for the year 1970-71. 
The dispute arising on this demand 
by the head office employees was 
referred for adjudication to the Indus- 
trial Tribunal, Maharashtra, Bombay. 
The Tribunal agreeing with the con- 
tention of the workers that what was 
paid to the employees at the branch 
offices as. ex-gratia amount, was: in 
fact nothing but additional bonus for 
the year 1970-71 held that the de- 


mand was legal and proper and 
directed payment of bonus to the 
workers at the head office at the 


rate at which it had been paid to 
the workers at the branch offices. 
The company challenged the award 
by filing a writ petition in the Bom- 
bay High Court. The High Court 
rejected the petition summarily with 
the following observation:— 
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. “All contentions of the petitioner 
company: are technical, However, 
substantial justice has been done in 
payment, to Head Office. Workmen in 
accordance with the application of 
- the principle of uniformity. 


` Hence this does not appear tobe 
a matter for interference.” 


This appeal by special leave is direct- 
ed against the above order ee the 
High Court. 


2. Mr. B. Sen, learned coun- 
sel for the appellant, contended that 
in the face of the clear statement in 
the memorandum of settlement be- 
tween the company and the Federa- 
tion. representing the workers at the 
‘branches that what was being paid 
to them was an ex- gratia relief, the 
Tribunal was wrong in holding that 
the amount paid was an additional 
bonus, It was submitted that the 


Tribunal acted without jurisdiction in 


extending the benefit under the set- 
tlement to the workmen: at the head- 
office who were not parties to the 
settlement. Mr. Sen further point- 
ed out that these workmen had no 
legal right to claim any additicnal 
amount as bonus in view of the ad- 
mitted fact that in the relevant ac- 
counting year the company had suf- 
fered a loss,. It was argued that the 
Payment of Bonus Act, 1965 wasa 
complete code’ in regard to the sub- 
ject of bonus and in terms of Sec- 
tion 10 of the Act the workers were 
not entitled to any amount as bonus 
beyond’ the minimum 4 per cent in 
the year in question. 

3. We do not however consi- 
-der it necessary to decide whether the 
Tribunal was right in treating the 
additional payment made to the 


workers at the’ branches as bonus as. 


in our opinion, the award has not 
occasioned a failure of justice and the 
High Court was not wrong in de- 
clining to interfere on that ground. It 
appears that the company ' had spent 
about Rs. 20 lakhs in giving this ad- 
ditional relief to the workers at the 
brdnches numbering about 13,000. The 
workmen at the head office 
much fewer in number and the af- 
fidavit-in-opposition filed in this court 
on their behalf states that extending 
the ‘benefit to them would cost the 
company only Rs. 1 lakh more. The 
High Court found the extension of 


Hemendra Prasad v.. Collector, . Sibsagar. 


are ` 


A.L R. 


the benefit of the. workers at the 
head office justified on the principle 
of uniformity which in this case ser- 
ves to maintain industrial peace, In 
these circumstances if the High Court 
refused to interfere on the ground 
that substantial justice had beer 
done, we find no reason to hold that 
the High Court had exercised its dis- 
cretion arbitrarily. This Court has 
refused to interfere in similar cir- 
cumstances in more than one case, 
though the order compleined of 
might suffer from some infirmity. 
(See Shree Balvantrai Chimanlal Tri- 
vedi v. M. N. Nagrashna, C. A. No. 
38 of 1958 decided on 29-10-195¢ 
(SC) and A. M. Allison v. B. L. Sen, 
1957 SCR 359 = (AIR 1957 SC 227). 
We are not therefore inclined to dis- 
turb the order made by the -High 
Court which we consider reasonable 
and proper in the circumstances of 
the case. ; 
4. The appeal is accordingly 
dismissed but in the circumstances 
of the case without any order as to 
costs, : 
Appeal dismissed. 
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(From: AIR 1968 Assam 34) - 

A. N. RAY C. J., K. K. MATHEW, 
V. R. KRISHNA IYER AND S. 

MURTAZA FAZL ALI, JJ. 

Shri Hemendra Prasad Baruah, 
Appellant v. The Collector of Sib- 
sagar, Assam, Respondent. — 

Civil Appeal. No. 1264 cf 
D/- 22-7-1975. f 

(A) Assam Land (Requisition and 
Acquisition) Act (25 of 1948), Section _ 
7(1A) and (1) — Acquisition of land . 
for public purpose — Whether com- 
pensation. prescribed under Sec. 7 (1A) 
or one stipulated under Sec. 7 (1) is 
attracted — Test to determine — 
(Land Acquisition Act (1894) S. 23). 


1969, 


The simple statutory test that 
settles the issue whether the lesser 
scale of compensation prescribed 


under Section 7 (1A) or the larger. 


. one stipulated under Section 7 (1) is 


attracted is to find cut whether the 


. land acquired is lying fallow’ or’ un- 


cultivated, If it is, a small compen- k 
AT/BT/A299/76/GMJ. . l 


1976 Panchanathan Chettiar v. L-T. 
sation alone is awardable, as ` laid 
down in Section 7 '(rA) On the 


other hand, if it is tea garden, the 
quantum is as under Saction 23. of 
the Land Acquisition Act 1894. As 
the plethora of evidence proceeded on 
the basis that the land in question 
was fallow, it was reasonable to hold: 
that Section 7 (1A) appropriately =p- 
plied to the case. AIR 1968 Assam’ 
34, Affirmed. (Para 2) 


Mr. D.. Mookerjee, Sr. Advocate, 
(Mr. S. K. Nandy, Advocate w-th 
him), for Appellant; Mr. M. H. Chow- 
dhury, Sr. Advocate, (Mr. S. N. 
Chowdhury, Advocate wih him), jor 
Respondent, 

Judgment of the Court was 
livered by 

KRISHNA IVER, 
current conclusions of fact reacked 
by both the courts below regarding 
the quantum of compensation paya>le 
to the appellant on the acquisition of 
his land for a public purpose by the 
State are assailed by Shri D, 
Mukherjee before us on the ground 
that the amount is grossly inadequete. 
Having heard him in the light of zhe 


de- 


J.:.— The con- 


High Courts reasonings, we are 
persuaded to affirm the finding. 

‘2, -100 bighas of land be- 
longing to the appellant (a. Tea 


Planter) were first requisitioned by 
Government to settle landless p20- 
ple and the owner ‘gladly’ agreed to 
surrender the area which, on his 
own showing, was lying unused. La- 
ter, the State proceeded to acquire 
the land under Section 7 (1A) of zhe 
Assam Land (Requisition and Acqui- 
sition) Act, 1948 (Assam Act XXV of 
1948), The sole dispute -turns on 
whether the lesser scale of compen- 
sation prescribed: under Sec. 7 CA) 
or the larger’ one stipulated- - under 
Section 7 (1) -is attracted to the- situa- 
tion. The simple statutory test trat 
settles the issue is to find out whe- 
ther the land acquired’ is lying fal- 
low or uncultivated. I? it is, a small 
compensation alone is awardable, as 
laid down in Section 7 (1A) of che 
Act. On the other hand, if it is tea. 
garden, the quantum is as under 
Section 23 of the Lard Acquisit on 


Act; 1894, This decisive factor lends : 


itself to easy - decision, because a 
plethora of evidence, to most of 
which the. appellant-is a- party, | 


.Commr., Madras 


-pro- - 


[Pr. 1] S.C. 909- 


ceeds on the basis that the land in 
question is fallow. The High Court 
has collected and considered the prior 
statements and other materials lead- 
ing to the reasonable ‘holding that 
Section 7 (1A) appropriately’ applied 
to this case. It follows that the ap- 
peal has no merit and deserves to 
be dismissed. 

3. We order both parties to 
bear their respective costs, Subiect 
to this direction, the appeal is dis- 
missed. 

Appeal dismissed. 
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(From: Madras) 


K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H, R. KHANNA, JJ.. 
Panchanathan Chettiar, Appel- 
lant v. Commissioner of Income Tax, 
Madras, Respondent. 
Civil Appeal No. 1578 of 1970, 
D/- 6-3-1973. 
(A) Income-tax Act (1961), S. 243 
— Interest on refund — Refund due 


onder decision of Court — Interest 
whether claimable, 


Where the question was whether 
the assessee was entitled to interest 
on the refund which became due. 
under the decision of the Court.. ` 


Held that there being .no provi- 
sion under. the Act for payment of 
interest unless the same came within 
the scope of Section 243 and it not, 
being the case of the assessee that 
the facts of the case came within the 
scope of Section 243, he was not en- 
titled to interest on the refund. 

(Para 1) 

The Judgment of _the ‘Court was 

delivered by 


HEGDE, J.:— The only question 
that arises for decision in this appeal 
is whether the assessee is entitled to 
claim interest on the refund which 
became due to him on the strength 
of the decision of this Court. The as-— 
sessment in this case was completed]. 
long before the Income-tax Act, 
1961 came into force, Under these 
circumstances, this case clearly comes} - 
within the scope of Section 297 (2) (i) 
of the Income-tax ‘Act, 1961 and ‘not 
under Section 66 (7) of the Indian 
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Income-tax Act, .1922, Under the new 
Act, there is no provision for pay- 
ment of interest unless the 
comes within the scope of Sec, 243 
of that Act. It is not the case of the 
assessee that the facts of this ‘ case 
come within the scope of Sec, 243. 
2. In the result, this appeal 
fails and the same is dismissed. But 
in the circumstances of the case, we 
make no order as to costs. 
Appeal dismissed. 





AIR 1976 SUPREME COURT 910 
(From: Bombay) 
V. R. KRISHNA IYER, R. S. SAR- 
KARIA AND A. C. GUPTA, JJ. 
Hiralal Kalyanmalji Seth and 
another, Appellants v. The Gendalal 
Mills Ltd., and others, Respondents. 
` Civil Appeal No, 1229 of 1968, 
D/- 28-4-1975. ` 
(A) Companies ‘Act (1913), S. 195 
— Winding up order — Court can 
summon persons capable of giving, in- 
formation concerning trade, dealings, 
affairs and property of company. 


Under Section, 195,. the. Court 
may, after it has made a winding up 
order, summon before it. persons 
whom it thinks capable of giving in- 
formation concerning the trade, 
dealings, affairs and. property of the 
Company. Where the Court summons 
former receiver and secured creditors 
it cannot be said that it exercised the 
discretion arbitrarily, ‘or capriciously. 

_ (Para 4) 

Further, the matter is in the dis- 
cretion of the Court that has ` the 
control of the winding up and it is 
for that court only to define the area 
of examination and decide what 
would be the necessary questions for 
the appellants to answer. 
the court will not. allow the powers 
under the section to be used for the 
purposes of vexation and oppression. 
The enquiry under Sec, 195 must be 
just and beneficial for the purposes of 
the winding up and must not be aim- 
ed at harassing or annoying the per- 
sons summoned . for examination. 
Therefore, the Supreme Court re- 
fused the prayer to ask the Court to 
determine the questions it proposed 


BT/BT/B926/75/MVI 





Hiralai v. Gendalal Mills Ltd. (Gupta J.) - 


same 


Of course. 


A.L R. 


to ask the appellants before their exa- 
mination started. (Para: 5) 

Judgment of the Court was de- 
livered by 


GUPTA, J:— The appellanis 
question the propriety of an order 
under Section 195 of the Indian Com- 
panies Act, 1913 made by the District 
Judge, Jalgaon on November 22, 1967 
summoning the appellants before him 
for the purpose of examining them 
concerning the trade, dealings, affairs 
and property of the respondent Com- 
pany, the Gendalal Mills Limited (in 
Liquidation); Jalgaon, The winding up 
of the Company had been ordered by 
that Court on November 3, 1954, 


2. The relevant facts . are 
these, On December 31, 1953 the 
former Management of the Company 
executed in favour of the appellants 
and several other persons a Deben- 
ture Trust Deed for Rupees fifteen 
lacs; the immovable property of the 
Company and its . fixtures including 
machinery were given as security, On 
June 24, 1954 the Management of 
the Company executed an unattested 
Deed of Hypothecation to the tune 
of Rupees ten lacs in favour of the 
second appellant; the movables of the 
Company were hypothezated under _ 
this Deed. Some’ time in July, 1954 
the debenture trustees proceeded to 
enforce the security and appointed 
the first appellant as Receiver on 
their behalf. The Receiver took pos- 
session of the entire property of the 
Company and worked the mill till 
July 29,-1954 when one Indulal Gir- 
dharilal Lakhia made an application 
to the.-court for: the winding up" of 
the Company. On November 3, 1954 
the court passed the order for wind- 
ing up. The deberiture trustees had 
the properties of the Company sold 
in enforcing the security after tha 
winding up order had be2n made, The 
official: liquidator whom the court 
first appointed having resigned, the 
respondents before us were appointed - 
joint official liquidator whom the Court 
first appointed having resigned, th2 
respondents before us were appointed 
joint official liquidators on June 7, 
1955. The impugned order under 
Section 195 of the Indian Companies 
Act, 1913 was made on the prayer of 
the official liquidators. In their ap- 
plication asking the court to exercise 
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its powers under Sec. 195, the official 
liquidators also alleged that the de- 
benture trust deed was a sham dozu- 
ment executed to defraud the unse- 
cured creditors, and that the deb=n- 
ture trustees had the properties of 
the Company sold after the winding 
up order was: made without the 
knowledge and permission cf the 
Court. 

3. On the application of the 
official liquidators containing the said 
allegations and the fects summariz- 
ed above, the District Judge, Jalgaon 
made the impugned order under Sec- 
tion 195 (1) on the view ‘that the ap- 
pellants were persons capable of giv- 
ing information concerning the trede, 
dealings, affairs and the property of 
the Company. The appeal taken 
against this order was dismissed stum- 
warily by a learned single Judge of 
the Bombay High Court, The Letters 
Patent appeal preferred from the de- 
cision of the learned single Judge was 
also dismissed summarily but. with 
certain observations, Referring to the 
eontention raised on behalf of the ap- 
pellants that the debenture trust deéd 
could not be challenged: by the liqui- 
dators at this stage, the learned 
Judges observed that it was not clzar 
from the trial Court’s order whether 
a finding on that point was invited, 
and directed the District Judge that 
if the question was raised. he should 
allow the appellants to argue taat 
the sale effected by the appellamts 
could not be challenged in the liqui- 
dation proceedings. The High Court 
overruled the other contention tnat 
the application made by the liquiia- 
tors asking the court so exercise its 
powers under Sec. 195 was mala fide. 
The learned Judges observed that on 
the allegations made ky the liquiia- 
tors in their’ application it was clear 
that the liquidators wanted to ascer- 
tain how the appellants, who were 
secured creditors, had dealt with the 
security, and whether any surplus 
remained for the unsecured creditors. 
The appeal before us is by special 
leave from the decision of the Bcm- 
bay High Court summarily dismissing 
the Letters Patent Appeal. 

4, The only submission made 
before ‘us on behalf of the appellants 
is that the application made by the 
liquidators to the’ court invoking its 
powers under Sec, 195 was . not 
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maintainable. We do not find any 
substance in this contention, In their 
application the liquidators stated cer- 
tain facts on which the court though? 
that the appellants were capable of 
giving information concerning the 
trade, dealings, affairs and property 
of the Company, This is whet the 
court said: 

“Unless the information regarde 
ing the Debenture Trust Deed, dated 
3ist December 1953, the unattested 
Hypothecation Deed dated 24th June 
1954, the affairs of the Company dur- 
ing the possession of the Receiver . 
(Opponent No. 1) on behalf of the 
Debenture Trustees the alleged sales 
of properties of the Company by the 
Opponents and other trustees, the 
sale prices thereof, their utilisation 
etc. is collected it is well-nigh im- 
possible to proceed with this winding 
up proceedings in this Court in the 
interest of other creditors cf the 
Company whose debts are to the 
tune of Rupees twenty six lacs.” j 
Under Sec. 195 the Court may, after 
it has made a winding up order, 
summon before it persons whom it 
thinks capable of giving such infor- 
mation. It cannot be said, in the 
circumstances outlined above, that the 
discretion was arbitrarily or caprici- 
ously exercisec. 


5. . On behalf of the appellants 
a prayer was made that in any event 
we should ask the Court to deter- 
mine the questions it proposed te 
ask the. appellants before their exa- 
minatio. started. We do not think 
that this is possible. The matter is 
in the discretion of the Court that 
has the control of the winding up 
and it is for that court only to define 
the area of examination and decide 
what would be the necessary ques- 
tions for the appellants to answer, Of 
course the court will not allow the 
powers under the section to be used 
for the: purposes of- vexation and op- 
pression. The enquiry under Section 
195 must be just arid beneficial for 
the purposes of the winding up and 
must ‘not be aimed at harassing: or 
annoying the persons summoned for 
examination. 


6.. The appeal kas no b 
stance ` and is dismissed with costs. 
Birey dismissed. 


oo 
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[Pr.-1] . Puran v. State of. Rajasthan (Bhagwati J.) A.L B. 
“AYR 1976 SUPREME COURT 912 and on the fateful day, namely, 4th 
ey (From: Rajasthan) í April, 1969 at about 7 a.m., when 


M. H. BEG, P.: N. BHAGWATI 

- AND R. S. SARKARIA, JJ. 

: Puran, Appellant v. State of 
Rajasthan, Respondent. 

Criminal Appeal No, 2 of 1979, 
D/- 22-8-1975. 

(A) Penal Code (1860), S 149 — 
Appiicability — Case of sudden mu- 
tual fight between partics — Section 
149, if can be invoked. 


‘In a case of sudden mutual fight © 


between the two parties, there’ can 
be no question of invoking the ‘aid 


of Section 149 for the purpcse of: 


imposing constructive criminal liabi- 
lity on an accused, The accused in 
such a case“can be convicted only 
for the injuries caused by him by 
his individual acts. (Para 4) 


(B) Penal Code (1860), Section 304 
Part I — Case of sudden mutual 
fight between parties of accused and 
deceased — Injury resulting in death 
of deceased caused by a heavy blow 
with ‘an axe, while accused was arm- 
ed only with a dantli — Prosecution 
story about break of 10 minutes dur- 
ing fight after which accused came 
armed with axe, found to be false 
’Proseevtion evidence. not ‘sufficient to 
establish beyond reasonable doubt 
that accused was’ responsible. for 
causing death of decéaséd by giving 
ax axe blow on his head:— Accused, 
held not liable to be“ “gonvicted ` for 
- offence under Section 304 Part If — 
Decision: of, Rajasthan . High Court 
Reversed: a (Para 4) 

' Judgment of the Court was de- 
livered by.. 


P. N. BHAGWATI, J.— This ap- 
peal, by special. Jeave, arises out of 
an internecine: fight between two 
brothers and their respective fami- 
lies. The deceased Kana and Birdha 
were brothers: and they had fields 
. adjoining to each others, There was 
a small mud-wall constructed on the 
boundary line dividing -the two 
fields, It appears that the deceased 
‘Kana and his sons Babulal, Chauth 
Mal, Lalu and deceased Bhanwaria 
demolished this mud-wall, This pro- 
voked the ire of Birdha and his sons 
Sohan, Kalyan and the appellant 
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- namely, 


- both. the rival groups: were in their 


respective fields, Birdha’ - shouted to 
the deceased Kana and his sons and 

called them to his field, The deceas- 

ed Kana and one Chanda, who- was 
present in the field at that time, 

went to the field of Birdha followed 
by the sons of the deceased Kana. 

Birdha asked the deceased Kana and 
his sons,as to why they had derno- 
lished the mud-wali between the two 
fields and this led tc exchange of. 
abuses between the two groups. The 
altercation soon developed into an 
usual fight and according to the pro- 
secution, Birdha struck òne blow with 
a lathi on Babulal and another on 
the deceased Kana and on Lalu in- 

tervening, the appellant,. who was 
armed with a Dantli (Sickle), gave a 
blow with the dantli ‘on’ the back 
side of the head cf Lalu. Sohan 
had an axe with him and he gave 
an axe blow on the hand of Lalu 

and followed it up by giving another 
axe blow on the elbow of ` Babulal: 

Here, according to the prosectition, 

ended what may be called the first 
stage of the fight. The appellant 
and Sohan proceeded towards +hke 

village and Birdha, ‘Kalyan avid. one 

Benilal, who was also with them, re- 
tired to the well in their field, But 

this respite was short lived `. because 

after about ten minutes the appellant 
and Sohan returned. with Ramnath 
and Ramu and this time they “were 
armed. with axes, Birdha, Kalyan 
and Benilal also returned to the: fray 
and the second stage of the fight beé 
gan, Sohan inflicted an axe blow: cñ. 
the one eye of the deceased’ Kara- 
and Birdha gave a lathi blow’ which 
landed on his other eye and then 
the appellant gave an axe blow cn 
the head of the deceaséd Bhanwaria. 
The injuries received by the’ deceas- 
ed Kana and Bhanwaria were serious- 
and they resulted in the -death of 


‘ both of them. Thus on the side of 


the deceased Kana, two persons died, 
the deceased Kana — and 
Bhanwaria and three persons were 
injured, namely,. Babulal, Chauth 
Mal and Lalu. There were also in- 
juries received by two persons on 
the side of Birdha and these’ two 
persons were Birdha and Sohan. Both 


sides lodged first- information’ reports 
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at- the police station and two ercss- 
cases were. filed, one against. Birdha, 
Sohan, the ‘appellant, 


concerned in-the. present. appeal with 


the latter case . and we need not, 


therefore; pause to -consider what 
happened in. that case. So far as the 
former case: is ‘concerned, Birdha, 30- 
han, the appellant and Benilal, vere 
charged under Sections 147, 148, 302 


., and. 326 read with Section 149 of the 


‘Indian Peral Code for rioting, ccm- 
-mitting murder of the deceased Kana 
and Bhanwaria and causing grievous 
hurt : with dangerous weapons to 
Babulal, Chanda, Chauth Mal and Lalu 
in prosecution of the common okject 
of the unlawful assembly. consutated 
by them. 


2, The learned Additienal 
Sessions ‘Judge, who tried the zase 
took the view, on an appreciatior. of 
the evidence, "that - the fight between 
the groups of the deceased Kana and 
Birdha “was not pre-planned anc.. it 
developed suddenly as a' result of 
abuses given by deceased Kana or his 
sons when Birdha reprimanded them 
' for the demolition of. the exiscing 


- mud-wall” and it was, therefore, a- 


ease of free-fight in which no party 
- could claim the fight of private de- 
‘fence, So far as- the prosecution ac- 
count of the fight was concerned it 
split up the fight into two stages. as 
pointed. out by-us~ while . narracing 
the prosecution case. But this 7er- 
sion of the fight was not accepted by 
. the . learned Additional: Sess.ons 
Judge: -The learned Additional. -£es- 
sions Judge took the view that the 
version of the prosecution witnesses 
that “the incident took place in- iwo 
stages and after the first atteck” 
Birdha, -Sohan, the appellant, Kakvan 
and Benilal “retreated | and resumed 
the attack after ten minutes”. ap- 
‘peared to be a subsequent impreve- 
ment ‘since the -earliest version of 
` the incident given in the first infor- 
mation report did not show that these 
persons retreated,.the appellant and 
-Sohan went towards the village and 
came back after ten minutes: 
-with axes and accompanied by Rm- 
nath and Ramu and then they. resam- 
_ed the attack on the deceased Kana 
- and. „his sons, The.:entire. fight,:: Aac- 
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Kalyan. «nd. 
Benilal and the other against Lalu, 
Chauth Mal and Babuial: We are. not 


‘armed. 


- Puran. v.:State of “Rajasthan (Bhagwati J.) 


thes 
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cording to the. learned Additional 


Sessions Judge, took. place in one 
‘single stage and in the course of this 
- fight Birdha, Sohan, 
Kalyan and Benilal inflicted the vari- 


the appellant, 
ous injuries attributed to them, The 
learned Additional Sessions Judge 
accordingly convicted Birdha, Sohan, 


.the appellant, Kalyan and Benilal of 


the various offences charged against 
them; and sentenced them to. suffer 
various terms of imprisonment for 
those- offences. The appellant was 
convicted inter alia of the offence 
under Section 304 for committing 
culpable homicide not amounting to 
murder- of the deceased Bhanwaria 
by giving an axe blow on his head 
and for this. offence the appellant 
was sentenced to suffer rigorous im- 
prisonment for ten years and to pay 
a fine of Rs, 300 or in default to suf- 
fer rigorous imprisonment for a fur- 
ther period of nine months. 


3. Birdha, Sohan, the appel- 


‘lant, Kalyan and Benilal preferred an 


appeal against their conviction and 
sentence to the High Court of Rajas- 
than, The High Court agreed with 
the learned Additional Sessions Judge 
that this was a case of sudden mutual 
fight between the parties and, there- 
fore, there could be no question of 


‘any unlawful assembly with a com- 


mon object and none of the accused 
persons could be held constructively 
liable by invoking. the aid of Section 
148. The accused: could be convicted 
only for the injuries caused by the 
individual acts attributed to them. 
The High Court also took the. same 


_view as the learned Additional Ses- . 


sions Judge in regard to the manner . 


in which the incident took place and ` 


held that “the whole incident took 
place at one time and not in two 
stages” as’ alleged by the prosecution. 
The High Court in this view set 


‘ aside the conviction .of the | accused 


under Sections 147, 148, 304 ‘and 326 


_.read with’ Section 149 and _ barring 
. Benilal, 
High Court convicted each of the.. 
‘other -fòur accused for his individual 


- who was acquitted, the 


acts, - Weare not concerned in this . 
appeal with Birdha, Sohan and Kal- 


yan since they have not been grant- .- 
ed. special leave ‘to appeal- against 


their conviction and -we .need, there- 


fore, state -only. what: was the fate of 


`: -preferred the 
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of Dr, Duggar, who ` examined the `` 


the appellant. The conviction of the 
` appellant for causing the death of the 


deceased Bhanwaria by giving him: an ` 
axe blow on his head was maintain-.: 


ed by the High Court, but since it 
was not made clear by the learned 
Additional Sessions Judge as to 
which was the part of the section 
under which the appellant was liable 
to be .convicted, the High Court held 
that the -appellant was guilty under 
“Part II ‘of the section and observed 
that the maximum sentence of ten 
years’ rigorous imprisonment and fine 
., of Rs. 300 imposed on him was not 
‘excessive, The appellant thereupon 
present appeal with 
- special leave obtained from this 
~“ Court. ` : - 4 
_- 4 ~” Now, two important cir- 
cumstancés clearly. emerge from the 
evidence and they are based on con- 
current findings of fact recorded by 
the learned Additional Sessions Judge 
as well as the High Court, First, this 
was a case of sudden mutual fight be- 
tween the parties and there could, 
therefore, be no question of invoking 
the aid of Section 149 for the pur- 


pose of imposing constructive erimi- . 


nal liability on the appellant, The 


appellant could be convicted only for. 


‘Ithe injuries caused by. him by his 
individual acts. Secondly, the fight 
` between the parties took place in 
one stage and not in two stages as 
deposed to by the prosecution wit- 
nesses. There was no break of ` ten 
minutes during which the appellant 
-and Sohan went to the village and 
came back armed with axes and ac- 
companied by. Ramnath and - Ramu. 
'. The version of the prosecution that 
` the appellant and Sohan proceeded to 
the village and returned after ten 
minutes armed with axes was clear- 
-ly not believable, The appellant and 
Sohan continued in the fight without 
any interruption, Once these two 
circumstances are accepted, it be- 


-. comes impossible to sustain the con- 


viction of the appellant. When- the 


fight began, it was the case of the- 


prosecution that the appéllant was 


armed. with a danili and it was with. 
the dantli that he gave a. blow on 


` the back side of the head of- Lalu. 
But the injury, which resulted in the 
death of the deceased Bhanwaria, 
was, according to the prosecution, 
caused by an axe blow. The evidence 


*. dead body, also shows that the 


ed it. 
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deceased `Bhanwaria and performed 
the post-mortėm:. examination of his 
in- 
jury received by the deceased Bhan- - 
warla was: a severe injury on the 


left frontal. parietal and temporal 


region resulting in comminuted frac- 
ture of left temporal. and parietal 
bones and it appeared to Dr, Duggar 


‘that this ‘injury must Have ~been 


caused by a heavy. blow with some 


sharp cutting object . like an axe, 
since the injury had gone | “deep 


into the brain matter.” We thus have 
the position that the injury resulting 
in the death of the deceased Bhar- 


-waria was caused by a heavy blow 


with an exe while the appellant was 
armed only with a dantli, Obviously - 
the appellant could not have been 
responsible for causing the fatal in- 
jury- to the deceased Bhanwaria, un- 
less it could be shown. that at some 
Stage the appellant picked up an 
axe.. It was precisely for this rea- 
son, in order to implicate the appel- 


“lant by.fobbing off on him the mur- 
‘derous assault on the deceased Bhan- 


waria, that the prosecution witnesses 
invented the story that. the fight was’ 
in two stages and after the first 
stage was over, the appellant . and 
Sohan went to the village and re- 
turned after ten minutes armed with 
an axe. But this story was manifest- 
ly incorrect as it did not find even 
the faintest echo in the first informa- 
tion report lodged by Lalu imme- 


diately after the incident and in fact _- 
- both the learned Additional Sessions 


Judge and the High Court disbeliev- 
If this-story of the prosecu- 
tion explaining how the appellant 
came by an axe is disbelieved, it is 
Obvious that- the appellant, who was 


. armed witha dantli, could not have 


inflicted the- fatal blow.on the head 
of the deceased Bhanwaria. In fact 
this story appears to have been in- 
„vented by the prosecution witnesses 
with a view to falsely implicating .. 
the appellant in the offence. of caus- 


- ing the death of the deceased Bhan- 


waria, The falsity of this story re- . 
flects adversely on the prosecution. 

ease that it was the appellant who 
gave an axe blow on the head af. 
the deceased Bhanwaria resulting in . 
his death. We do not think that the 


evidence led on behalf of the prose- 


“ 
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cution - is sufficient to. establish be- 
yond a reasonable doubt that the ap- 
pellant was responsible for 


by giving an axe blow on his heed. 
5. We accordingly allow the 


appeal, ‘set aside the conviction and 


sentence recorded against the appel- 
Tant and acquit him of the offence 
under ‘Section*304 Part Il of the 
Indian Penal Code, We direct ‘that 
the appellant be set at liberty forth- 

` Appeal allowed. 
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Faquira, Appellant -v. ‘State of 
U. P., Respondent. ee 
Criminal Appeals Nos. 207 and 


467 of 1974, D/- 12-11-1975. 


(A) Penal: Code (1869), Ss. 
and 34 — Trial of three accused — 
` A convicted under Section 302 and. 
sentenced to death — In appeal 
against acquittal of B and C High 
Court convicting them under Section 
302/34 and sentencing them to life 
imprisonment —- Appeals to Supreme 
Court by A and B — Interference by 
Supreme Court with findings and 
sentence — (Constitution of India, 
Article 134), 


_ The Supreme Court does not in- 
terfere with findings on questions of 
fact on the strength of minor discre- 
pancies which only indicate that -zhe 
witnesses 
fact that the apparent motive was 
too flimsy is no reply to, the unsha- 
ken testimony of creditable and na- 
tural eye-witnesses who had no mo- 
tive whatsoever to implicate the ap- 
pellant falsely. The fact that A had 
got B arrested in some gamblng 
case is no ground to disbelieve ~he 
prosecution case about their com-ng 
together and taking part in the mar- 
der. As the circumstances in which 
the injuries were inflicted indicazed 
that the deceased had said something 
_ which strongly disturbed the balamce 
of A and his companions, the sen- 
tence of death passed against A 


BT/BT/E299/75/KSB ` 


--Faquira v- State of y. P.. (Beg J. ) 


- prisonment, 
causing : 
the death of the deceased Bhanwaria 


z 2 f 2, 
3 -that Bhukan, the convicted - 


were not tutored. The . 


[Prs. 1-21 S.C. 915 


should be reduced to one of life im- 
; (Paras 4, 5) 


-> Judgment of the Court was de- 
livered by 

‘BEG, J.:— - The appellant Faquira 
was convicted under Section 302, 
Indian Penal Code and’sentenced to 
death by the Sessions Judge of 
Rampur. He had been tried- with 
two co-accused, Shiamlal and Bhukan, 
who had been acquitted for offences 
punishable under Section 302 read 


‘with Section 34, Indian Penal Code, 


but, on a Government appeal having. 
been filed against their acquittals, 
these acquittals were set aside and 
they were convicted and sentenced 
to life imprisonment. There are two 
appeals before us now: one - by Fa- 
quira, and the other by Shiamlal. It 
appears that Bhukan, who, together 
with Shiamlal, had‘ been convicted 
under Section 302/34, I P. C., does 
not question the correctness of his 
conviction and sentence. 


The prosecution case was- 
accused, 

who has not appealed and the mur- 
dered man Jamil Ahmed’ alias 
Chhanga were both .Richkshaw pul- 
lers who. used to keep their Rickshaw ` 
near the Chabutra of Mozzam Ali 
at Darakhat Kait, where two main 
roads, in Police Station Ganj in the 
city of Rampur crossed. One Smt. 
Uttamia, aged about 35 years, used 
to keep a Khoncha on the opposite 
side of the crossing facing the 
Chabutra. She used to prepare and 
sell potato chops to her customers. 
It appears that the deceased Chhanga: 
was sitting near Khoncha while she 
was preparing a potato chop for him 
at about 7.45 p.m, on 23-4-72. It is 
in evidence that Bhukan ‘brought 
Faquira and Shiamlal appellants in 
his Rickshaw from which they got 
down and the Rickshawala and its 
two occupants came and asked Smt. 
Uttamia to- give some potato: chops 
to them.. She is said to havé replied 


-that she would ‘serve them only 


after the deceased Chhanga had been 
served. Faquira and his two com- 
panions: are said to have taken of- 
fence and to have insisted on having 
priority over the deceased Chhanga. 
Thereupon, Chhanga is said to have 
objected on the ground that he was 
getting a chop prepared for himself 
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and must have it first.. He told ` the 


three men, who had left the Rickshaw ` 


behind, that they could only - get 
‘theirs after he had been-served. An 
exchange of hot words and abuses 
is said to have followed. We do not 
know whether it was 


fairs. or the nature of abuses hurled 
by- the deceased- that provoked the 
appellants so much. All we know is 


that the three accused’ ‘became sud- 


denly so- infuriated that .Bhukan 


and Shiamlal are said to have caught- 


' hold of Chhanga and dragged him to 


the. Chabutra and told Fagira to at- 


tack him as Chhanga was “a. great 
bully”: 
have brought out a knife from the 
folds of his pyjama and inflicted a 
succession of knife blows on Chhanga 
whilst Bhukan:- and- Shiamlal held 
him down. It was alleged that Moz- 
zam Ali, P. W. 1, and Farzand Ali, 
P. W. 2, and one Nabu Khan and 
Matloob Ahmed (not produced) who 
were sitting on the Chabutra, near 
which an electric bulb. lit. the scene, 
saw the whole incident, in. addition 
to Smt. Uttamia, P. W. 4, An F. I. R. 
of the incident was lodged at about 
8.40 p.m, on 23-4-72 at Police Sta- 
tion Ganj setting out the facts 
which have been duly. supported by 
the three eye-witnesses, 
above, who, stood cross-examination. 
well. 


3. Dr. Sabir. Hussain, P. W: 3 


who conducted ‘the post-mortem exa- - 


mination of the body --of Chhanga, 
‘the victim who: died: almost imme- 
diately as a result of the . injuries, 


proved the following injuries on the 


person of the: deceased: 


T “I Tùcised * punctured wound 
4cemx'eemx cavity deep : on: left 
side back 6cm below the ribs: direc- 
‘tion horizontal 
. Z Incised: ‘punctured ` 
2:5cmx1.5cmx chest cavity deep on. 
right. side. 5em below. right clavicle 
-direction from upward to downward. 
3. Incised wound 1emx'/cmx 
tem on ‘left side- chest 11 cm below 
left nipple horizontal. 


4. Incised ` punctured. : „voina 
4 cem: x 2 cm.. x cavity deep on front 


on chest upper. part. inner to medial : 
- been’ ‘pressed `: upon us: 


, and of left’ clavicle horizontal, - 


hunger or- 
something else behind the whole af-. 


Thereupon, Faqira is said to. 


mentioned . 


-in some gambling case, - 


woni E 


` quite good terms with 


A.L R 


5. Incised wound 5 cm. x 2cm. x ` 
2cm on left side neck 3.5 cm. be- 


“low angle of left jaw horizontal. 


6. Incised wound .7em.x2em.x3 
em, on left-side neck 42cm, “below in- ` 
jury No.5 horizontal, o 


7. Incised wound 5cm. x5 cm. x32 
cm. on left side neck behind: injury 
No. 6 horizontal. ` - 


8. Incised wound 1cm.x 2cm. £ 
Yeom, on left side neck 2.5 em, be- 
low injury No. 7. 


9.. Incised wound 1cm.x/cem.x 
lhem. on left side neck 7 cm. below 
left ear from upward to downward. 


10. 2 linear abrasions 5 em, on 
left cheek, 


‘11. Incised punctured wound 
3em:x1.5em.x7cm, deep on front of 
right upper arm. upper part joint 
the shoulder joint vertical direction 
of depth towards axilla”, ‘ 


4, We have been. taken 
through the relevant evidence against 
which some criticism, which is not . 
sufficient to enable’ us to- ‘discard > 
his evidence, was levelled. -This 
Court does not interfere . with find- 
ings on questions of fact on tha} 
strength of minor discrepancies which 
only indicate that the witnesses were 
not tutored, The fact that the ap- 
parent motive was too flimsy. is noj. 
reply to the unshaken testimony of 
creditable and natural eye-witnesses 
who had no motive ._ whatsoever to 
implicate. the - appellant: falsely. It} 
was also sought to.be shown thst 
the appellant Fagira “and. Shiamlel 
had not been on good terms with 


.each other and would not, -ordinarily,-. 
join in an attack on Chhanga. 


This 
suggestion was made as. Faqira. was 
shown' to have got Shiamlal arrested| 
We, 
ever, do not think that this is a 
peu, to disbelieve the. prosecution. 

"People of the kind. to which 
Faquira and -Shiamlal seem to belong 
‘do not generally attack: much’ 
portance to such. matters. . The -evi- 
dence’ indicates that. they “were an. 
each other 
at the time of the incident. whatever 
may ‘have been: their’ past relations. 
They: ‘came together like friends, 70 
have some- potato chops.“ 


5; ‘ The only. question. that Ba 
‘with .: 


how- - 


im-. ` 


“some. - 
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plausibility is. that the ‘motive being 
too weak for such .a desparate attack, 
right in. front of witnesses at . the 
crossing of two public roads, 
likely that the deceased had. ‘provok- 
ed the appellant Faqira by the kind 
of abuse he indulged in or there was 
something else which had not come . 
out in evidence.’ It was admitted by 
prosecution witness that the deceased 
had abused, but they were not asked 
how offensive was his language 2r 
what he had said. The statement at- 
tributed to Bhukan and Shiamlal by 
prosecution witnesses, also shows 
that the deceased was thought to be 
a bully by the accused. The injury 
on the deceased -also shows that 
Faqira, the assailant, must have been 
incensed over something. These cir- 
cumstances do indicate that the. de- 
ceased had said something which 
strongly disturbed the’ mental balance 
of Faqira and his companions. 

we can do, in such circumstances, is 


to reduce the sentenca of Faqira 


from one of death to one of life imn- 
prisonment, We accordingly, do so. 


6 Subject to the: modification 
mentioned above, we dismiss these 
two. appeals, 


po 
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Chandmal and another, 


‘Sentence reduced. 





dent. ; 
Criminal Appeal No. 156 of 1074 
D/- 7-11-1975. 


(å) Eviderice | Act (1872), Ser- 


tion 3 — Evidence, appreciation. of = 
Circumstantial ' evidence — Eviden-' 


tiary ` value — Tests to “be satisfied 
for relying on it, statéd — ‘Tests held 
not satisfied in the instant case | 


Judgment of Rajasthan ` High Court 


Reversed. 


‘It is well settled that when: ` 


case rests entirely on eurent ‘ai 
evidence, such evidence must satisiy~- 
three tests. Firstly, the circumstanc2s” 


from which an . inference’ of guig is’ 
BI/BT/E63/75/VBB © T i 


: Chandmal. V. “State of Baan (Sarkaria J.) 
. soughf tobe drawn, must be cogently. 


Appel- À 
lants v, State of Rajasthan, Respon: | ~ 


- and Ranglal were tried by the 


{Prs, 1-2] | S.C. 917 


and firmly established. Secondly, those . 


i\e. circumstances should be of a definite - 
it is 


tendency unerringly „pointing. towards 
the guilt of the . accused, «Thirdly, 
the circumstances, taken cumulative- 
ly, should form a chain.so complete 
that there is no escape fromthe con- - 
clusion that within all human. pro- 
bability the crime was committed by. 
the accused and none else, That is - 
to say the circumstances should be 
incapable of explanation on any rea- 
sonable hypothesis save that of the 
accused’s guilt, (Para 15) 

In the instant case it was held. 
that the circumstances in which the 
conviction of the two accused under 
Sections 302, 201 and 411 and under 
Section 411, Penal .Code respectively - 
rested were not. fully established and 
the above tests held. were not satis- 


fied: Judgment of Rajasthan ' High 
Court, Reversed. (Paras 39, 41) 
(B) Penal Code (1860), Sec. -410 


— Stolen property — Sine qua non 
for charge under the section: 


Tt is elementary that there can- 
be no offence of dishonestly receiv- - 
ing stolen property unless the pro- 
perty which..is alleged to be the sub- 
ject of such receiving, answers the 
description’ of “stolen property” 
given in Sec, 410, Penal Code, Only 
such property, possession whereof: 
‘has been “transferred by theft, or ex- 
tortion or criminal misappropriation 
-or-other offences allied to them ‘as ` 


mentioned in Section 410,-falls. within.” - 


ie definition of “stolen property”. 
. (Para 25)... 
© Constitution ‘of India, Article 
136 — Interference with: concurrent - 
“ finding of fact —. Practice - of Sup- 
reme. Court, - 


"Ordinarily, as a. matter of prac- ` 


tice, the. Supreme Court does not go; 


behind a. concurrent finding. of fact — 


unless ‘such. finding is‘ clearly unrea- 
sonable. or. -manifestly erroneous, . 
~illegal.. ; : 

“Tudement of the Court was Ra 
livered: by. :..., 


SARKARIA, J: — This” appeal. is . 
directed against a- E of the. 
High , Court of Rajasthan, ‘ i 


.2.-_.. The appellants - Chandmal 
Ses- 
sions Judge,: Pratapgarh in- respect of. 


or 
(Para 32) ` 


~ the girl, 
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offences under Sections 302, 201 and 
411, Penal Code. The Judge convict- 
ed Chandmal under Section 302, Pe- 
nal Code, for committing the murder 
-of Mst. Nazar Bai and sentenced him 
to imprisonment’ for .life. He fur- 
ther convicted him ünder Section 411, 
Penal, Code, as a dishonest receiver 
of.stolen property of the deceased and 
sentenced him to one year’s rigorous 
imprisonment. He was convicted un- 
der Section 201, Penal Code, also, but 
‘mo separate sentence was passed or 


that count, Ranglal was acquitted of- 


. the charges under Ss. 302 and 201, 


- “Penal Code but was convicted for ar 


“offence under Section 411, Penal Code 
and sentenced to’ one year’s rigorous 
imprisonment, The High Court dis- 
missed the appeal of the convicts. 
Hence this appeal by. special leave. 
3-4, 


follows: 


Mst, ` Nåzar Bai, an old widow 
Feen 


“was residing alone and. 
from her son, Shankar Lal, P. W. 11 
in the town of Chittor. On Karwa 
Chauth day, the. 24th October, 1964, 
at about 4.30 p.m. her cousin, Ram 
Chandra, P. W. 23, who was - 

residing in Chittor, ‘sent his daugh- 
ter, aged about 10 years, © to the 
house of Mst. Nazar Bai, to extend 


an invitation that she should on that’. 


. auspicious night dine at his house. 
Accordingly, Ramchandra’s daughter 
‘went to Mst..Nazar Bai and com- 


municated the message, Mst. Nazar- 
bai gave two paisas as a token of af- 
fection to the girl saying that she 
.. would be pléased to dine at, her 
house, Chandmal appellant who was 


present there, as usual, to. do knit- 


ting work, remarked that 2 paisas 
. were valueless, Thereupon, 
Bai gave some Makhana (sweets) to 
This happened in the pre- 
sence of Smt. Naini . Bai,~ P.W. 9, 
. and Smt. Madan Bai, P. W. 2, who 
’ often used to do knitting and em- 
broidery work at the house of Na- 
zar Bai. Sometime thereafter, at .5 
or6P.M. Mst. Nazar Bai. locked her 


house and went away. Appellant 


_Chandmal followed her. - Nazar Bai 
had not been seen alive thereafter. 


5. On October 31, 1964 at 
10.30 p.m, Shankarlal lodged a re- 
port (Ex. P-1) at Police Station, Chit- 


` The prosecution story, as - 
it emerges from mo rècord, was as 


‘ing 10 tolas, 


Nazar ` 


A.L. R. 


tor that his mother was last seen on 
Karwa. Chauth -proceeding from her 
house for the house of her mater- 
nal cousin, Ramchandra, and had not 
been seen thereafter. From enquiries 
made, the informant learnt that she 
had not reached the house of Ram 
Chandra.. 


6. There was no mention of 
the appellant in this report, On the 
basis of this report, the Station 
House Officer on December 2, 1964, 
registered a case under Section 364, 
Penal Code, that Nazar Bai was sus-' 
pected to have been abducted -with 


-the intention to cause her death, and 


to deprive her of ornaments and 
valuables. 


q. ` Lal Singh, S. H. O, (P. W. 
32) visited the house of the deceased 
on 3-12-1964, for investigation, There, 
Shankar Lal produced . before him . 
the lock (Ex. 41), which was seized 
vide Memo Ex, P. 3, The Investigat- 
ing Officer checked the valuables in 
the house. One of the boxes in the 
house was found to contain Rs, 700/- 
in cash and gold ornaments, weigh-- 
No report about the 
theft or disappearance of any gold - 
ornaments or other movable ‘property 
fromthe house of the deceased was 


‘ever made by ‘Shankarlal PW, or- 


anybody else. Nor did the investigat- ` 
ing officer register any case of theft 


- on the basis of facts found during 


investigation. 


8. On October 7, 1966, about - 
two years after the disappearance 
of the deceased, Police Sub-~Inspector 
Bansi Lal (PW. 34) saw a man, 
dressed like a female going on Chit- ~ 
tor Fort. On suspicion, the Sub- | 
Inspector. arrested that man under 
Section 55/109, Cr. Procedure Code. 
He was Chandmal appellant, From a 
search of Chandmal’s person, the 
Sub-Inspector. seized a bunch of 
keys (Ex, 42)-and prepared the sei- 
zure memo Ex, P. 26, The Sub-- 
Inspector then proceeded to search ` 
the house of Chandmal. At about 
11.30 a.m, when the search was in 
progress. Mahendra Singh (P. W. 33) 
the Permanent Station Officer also ar- 
rived there. 


9. On 8-10-1966, “Chandmal’s : 
house which was originally the pro- 
perty of Ranglal appellant, was 
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‘searched by the Police. Thereupon’ ments were sent to Mr. Dwivedi 
some articles including a Chudi, (PW 25) Additional District Magistrate 


were recovered, PW’ ‘34 - . seized the 


same vide Memo. Ex.  P-29.. 


10 On- October `11, 1966 
Chandmal appellant, whilst in Pol:ce 
custody, after making the disclostre 
statement (Ex. P. 30), led Sub-Inspec- 
tor Mahendra Singh, in the. preserce 
of Abdulla Khan (PW 16) and Chand 
(PW 18) to the house which origina_ly 
belonged to Ranglal. The Sub-Inspec- 
tor gave a bunch of keys to Chandmal 
and asked him to unlock central door. 
Chandmal unlocked the door, The en- 
tire party entered the house. The p- 
pellant led into the northern room, the 
entrance door of which was lying skut 
and chained from outside. At the ins- 
tance of Chandmal the cases lying 
there were got removed, From the 
ground thus cleared, Chandmal lifted 
a patti (slab). underneath which wasa 
pit. A skeleton which had on its tcrn 
pieces of Chagra, Kanchi and Odkni 
and some silver ornaments, was 
found in that pit. The skeleton was 
taken out. Shankarlal PW who was 
with the Police, identified. the orra- 
ments, pair of Karas Ex. 30, Kara Ex. 
32, Ring Ex. 33 and Churi, Ex, 34, and 


the clothes as belonging to his mothar. 


The skeleton was carried in a stret- 
cher to the Police Station, where in 
respect of this, discovery memo, Ex. 


P/5, was prepared, On the folowing - 
day, in the Police Station, the orra- | 


ments and clothes were removed from 
the skeleton in the presence of 
P. W. 22 and others and taken irto 
possession, The seizure memo, Ex. 
P-18, was prepared in this connectien. 
The skeleton was later on sent to the 
Medical Officer, Dr, Ganpat Lal, 
P. W, 27, for examination. In the 
opinion of the Doctor,- the . skeleton 
was of an elderly female of abcut 
4’6” in height. The Doctor was wm- 
able to express any opinion as to the 
cause and time of her _ death, 


11. Several ornaments and 
Ghee articles were also recovered at 
-the instance of Chandmal from the 
possession of others, These orra- 
ments were, according to. the proze- 
cution, the property of Nazar Bai 

12. . Ranglal appellant was ar- 


rested on October 13, 1966. At his- 


instance, 29 articles were recovered. 
The recovered articles and orra- 


` the case of Chandmal appellant, 


‘thereafter, locked her 
. proceeded towards the house of Ram- 
- chandra, 


‘for holding a test identification: : Be- 


fore the Magistrate, Shankarlaľs son 
Satya Narain (PW 10) and Kanta 
Bai, daughter of Shankarlal, identi- 
fied most of the items and ` articles 
as belonging to ‘the deceased. ` Smt. 
Sakina identified the silver Bangari 
which she had pledged with -Smt 
Nazar Bai, After completing the in- 
vestigation, the appellants were sent 
up for trial with the aforesaid Court.. 


13. We would now take up 


14. The first charge against. 
him was of committing the murder 
of Smt. Nazar Bai. Regarding’ this 
charge, the prosecution relied . whol- 
ly on circumstantial evidence which 
may be listed as below: , 

(i) Ramchandra’s .daushter had 
extended the invitation to Smt. Na- 
zar Bai on 24-10-1964, in the pre- 
sence of Chandmal, When she 
house and 


Chandmal appellant was 
seen following her. . 

(ii) Certain ornaments and valu- 
ables, which ‘bélonged to the deceas- 
ed were recovered either from the 
possession of Chandmal or at his in- 
stance from various persons. 

(iii) A human skeleton of an 
elderly female, which had on itsome 
ornaments and torn clothes belong- 
ing to Mst, Nazar Bai, was discover- 
ed on 11-10-1966, pursuant to the 
information given by Chandmal, 
from a pit in the house ‘belonging to 
Rangmal, but in the occupation of 
Chandmal. 

15. It is well settled that 
when a case rests entirely on cir-} 
cumstantial evidence, such evidence) 
must satisfy three tests. Firstly, the 
circumstances from which an infer-j ` 
ence of guilt is sought to be’ drawn, 
must be cogently and firmly esta- 
blished, Secondly, those circumstan- 
ces should “be. of a definite tendency 





unerringly’ pointing towards the 
‘guilt of the accused, Thirdly, the 
circumstances, taken cumulatively, 
should form a chain so complete that 


there is no escape from the ‘conclu- 
sion that within all human probabi- 
lity the: crime was committed by the 
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{accused and none else. That is ‘to 


say the circumstances should be in-. 


capable of explanation on any rea- 


jsonable hypothesis save that of the. 


accused’s guilt 


16. 
conditions were fulfilled in this case 
The circumstance that when Smt. 
Nazarbai was last seen departing 
from her house, she was being fol- 
lowed by Chandmal appellant, hac 
not been clearly established. 

17. .In the F, I, R. lodged by 
Smt. Nazarbai’s son, Shankar Lal, 
about seven days after her disappear- 
ance and. after making inquiries 
among others, from Madanbai (PW 
2) w/o Mohan | Singh, there is no 
mention of Chandmal at all, Madan- 
bai was examined as PW 2. She 


was living as a tenant in an apart-: 


ment of the house of Nazarbai, In 
Court she, no doubt, stated that 
Chandmal was present when Ram- 
chandra’s daughter came and ex- 
tended the invitation to Mst. Nazar- 
bai for dinner. But she did not 
state that Chandmal was seen fol- 
lowing Nazarbai when she, after 
locking her house, was proceeding 
towards Ramchandra‘'s house. Her 
statement in court on this point is 
quite the opposite of what she had 
said before the police. During in- 
vestigation she stated that Chand- 
mal was not present when Ram- 
ehandra’s daughter came and invited 
- Nazarbai. She was confronted with 


the portion. marked ‘A’ to ‘B’ of her - 


previous statement, Ex. D-1, where- 
in she had said that Chandmal was 
. then absent. - Instead of giving an 
explanation for this contradiction 
she disowned her police statement 
altogether. She was a witness who 
_ had spoken with different voices at 
different times, Obviously, she had 
not informed even Shankarlal when 


‘he made enquiries from her regarding . 


the whereabouts of his mother, be- 
fore reporting the matter to the po- 
lice, Her evidence therefore" did not 
‘inspire confidence, 


18. The second witness - “who 


was examined . by ‘the prosecution,- to. 


substantiate the first circurnstance, is 


. Smt. Nainibai (PW 9), She was also - 


a tenant of Nazar Bai, At ‘the trial 
this witness, however did -` depose . to 
Smt. Nazar Bai’s departure ™ ‘from her. 


Let us see. whether these - 


- sent at the house of Smt. 


` second circumstance viz., 


: -Rañğlal. 
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house and. to the fact that Chandmal 
was following her. 


19 F. L R, Ex. P. 7 was Subs 
mitted by Shankarlal after making 
enquiries from neighbours, The wit- 
hess was residing in an apartment 
of the same building. In all proba- 
bility, Shankarlal must have made 
enquiries from her, also, No expla- 
nation is coming forth as to why 
Chandmal’s presence at the relevant 
time, in the house of the Nazar Bai’s 
and his following the latter, does not 
find mention in the F., I. R. The pos- 
sibility of this aspect of the story 
being’ a subsequent improvement, 
therefore, could not be ruled: out, 


20. Be that as it may, the 
mere fact that Chandmal was pre- 
Nazarbai 
when Ramchandra’s daughter came 
and extended the invitation and that 

he- -proceeded from her’ house soon 
after her, was not a circumstance of 
determinative character, It is in 
evidence that PWs Madanbai, Naini- 
bai, Chandmal appellant and- Smt. 
Nazar Bai — all the four used to do 
knitting and embrcidery work toge- 
ther at the house of Nazar Bai, In- 
. deed, they were co-workers in the 
same trade, Thus, neither ` Chand- 
mal’s presence in Nazarbai’s house, 
nor his simultaneous departure from 
the house on that day after it had 
been: locked by Nazarbai was any- 
thing unusual, There is no evidence 
that the appellant and the deceased ` 
were last seen together near or at 
the house from which her alleged 
skeleton is said to have been’ dis- 
covered. By itself, therefore, this 
circumstance was rot of a definite 
tendency and had little evidentiary 

value, ; - 


to the 
discovery 
of the ornaments belonging to Smt 
Nazar Bai. The prosecution case was 
‘that from a search . of. Chandmal’s 

house, certain articles and ornaments. 
‘(Ex. 2: 7, 10, 12, 13, 14, 15, 17, 26 
and 27) were recovered by- S. I. 
Mahendra’ Singh’ PW 33 on 7-10-1966. 


21. This takes us 


` in ‘the presence of Kishandas, PW :28, 


and others. On. 8-10-1966, the “churi”, 

Ex. 29, was: discovered from a search 
‘of the’ other ‘house,: belonging to 
On ‘the information suppli- - 


- 1976- 
ed by. Chandmal ` appellant, 
sold by him to Bhagchand, PW 19, 


and some to’ one Madanlal. The pro-' 
secution examined this Bhagchand. to 


- prove the sale of these omame to 
him by the appellant. ; 


22. The prosecution case is 
that these ornaments and other arti- 
cles recovered either from - hcuse 
search or from third persons at the 
instance of the appellant, belonged 
to Smt. Nazar Bai. The defence is 
that these articles belonged to 
Chandmal and not to Nazar Bai. The 
prosecution witness Ratnabai; the 
daughter-in-law of the ‘deceased’ 
and some other PWs testified that 
these ornaments belonged to.the de- 
ceased’, 


the F. I. R., Ex, P-I, which as al- 
ready noticed, was lodged -by Shanker- 
lal about 7 days later after . making 
enquiries, there is no mention about 
the ‘disappearance or ‘theft . of any 
ornaments or valuables from the 
house of Nazar Bai,’ Rather, it is in 
evidence that. the Investigating Offi- 


cer went to the house of Nazar Bai © 


-and checked her belongings in the 
-presence of Shankar Lal on 3-12-7964 
Rs. 700/--in cash and, gold ornameùts 
‘ weighing 10 tolas, were found in zhat 
search in a box. inside the house. Even 
on that date or thereafter, Shankerlal 
or anybody else. did not ‘complain . or 
report of any theft of valuables. be- 
longing to Nazar Bai.-On the ozher 


-hand, Shankar Lal admitted, in erošs- - 


examination that he had himself sold 
gold ornaments, weighing 125 or 158 to- 
las belonging to his mother during her 


‘lifetime, Shankarlal further’ admitted - 


that he had mortgaged his house, and 
his mother was unable to extend any 
monetary help for redemption of that 
mortgage. It is . further in evid=nce 
(vide Shankarlal) that Nazir Bai had 
become a widow about 42 years be- 
fore her disappearance; she was earn- 
. ing her livelihood by. doing embroidery 
and ' knitting ‘work, It is-therefore dif- 


~ ficult to believe that she . Was a wo- 
-man of wealth and was in -possession `, 

value. . 

There was -absolutely ‘no. evidence to` 
“were. in. 
_ her ownership and possession imme- |‘: 
. diately before her . disappearance, or ~ 


of ornaments. of substantial . 


- show. that: these. ornaments 
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-it- was’, 
discovered that. some orhaments were | 


23. It is noteworthy that in 


‘Considered in this 


‘[Prs, 21-29]: S.C. 921 


had been stolen. from her. possession 
or house. P. W. Nainibai,-in cross- 
examination, disclosed that. on. the 
31st October, 1964, the house of Na- 
zarbai, was not lying locked. This 
means that Shankarlal had occupied 
the house even before ‘the Sub-Ins- 
-pector started investigation at the 
spot. Shankarlal did not give any 
list of missing articles to the Sub- 


_ Inspector when he came to the house 


of the deceased to check her be- 
longings on the 3rd December, 

24, In this state of the evi- 
dence, the conclusion was  inescapa- 


ble that the prosecution had miserably 


failed to prove that these ornaments 


and other articles belonged to Smt. 
Nazarbai or had been stolen ` from 


: her house. 


25. It is aaan that there 


ean be no offence of dishonestly re- 


ceiving stolen: ‘property unless the 
property which is alleged to be the 
subject of such receiving, answers 
the description of “stolen property” 
given in Section 410, Penal Code. 
Only such property possession where- 


‘of has been transferred by theft, or! 


extortion or criminal’ misappropria-' 
tion or other offences alliéd to them 
as mentioned in Section 410, falls 
within the definition of “stolen pro- 
perty”. In the instant case, it had — 
been established that the possession 
of these ornaments and valuables in 
question had been transferred by 
theft etc. from Smt, Nazar Bai. 

26, Even‘so; these recoveries 

are alleged to have taken place more 
than two years after the disappear- 
ance of Nazarbai., This was another 
formidable obstacle in-the way of 
drawing ` any. presumption that 


‘Chandmal was either the thief or a 
: dishonest’ receiver of stolen property. 


27. Having seen that the 
prosecution had failed to substantiate 
the second circumstance, we now pass 
on to. circumstance (iii), relating to 
the discovéry of the skeleton. ` 

.28::° - ‘The first. question to be 
‘connection was 
whether the prosecution had esta- 


‘plished’ beyond doubt that this ske- 


leton was of Smt. .Nazarbai, In other 
words was the death of Smt, Nazar- 
bai indubitably established? ~ ~ 

29.- To substantiate this. point, 
the prosecution - relied on „the identi 





`- also. 
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fication of the rotten clothes, and 
the ornaments found on the skeleton. 
The prosecution case is that at the 
very time and place of the discovery 
of the skeleton Shankarlal had iden- 


x. tified those clothes and. ornaments as 


-- of his mother, and these were sub- 
- sequently identified by other PWs. 
In the F, I. R. Shankarlal mentioned 
that his mother at the time of her 
disappearance, was wearing a print- 
ed Ghagra and Chadar over Kan- 
chali, He did not mention that she 


-had any ornaments whatever on her 


- person, or that she used to wear, as 
a habit any ornaments, 

; 30. 
P-5 prepared by. the Investigating 
Officer, itismentioned that “the ske- 
leton had a covering cloth of Kirm- 
«chi colour, silver bangle (kara) in the 
hand, a silver ring in the ring finger 
-of the. left hand; and four rubber 
bangles, plated with brass, two in 
either hand.” It is also mentioned 
that silver karas were found on the 
bones of both the legs. A Ghagra 
cloth in a torn condition was found 


on the lower portion of the skeleton. . 
clothes ` 


BL So far as.. the 
found: on the .skeleton’ are concern- 
. ed, both the Courts below have held 
that they were not in an identifiable 
condition, But.the courts have be- 
lieved the evidence of Shankarlal 
that these ornaments, Exhs. 30, 31, 


` .82, 33, 34 found on the skeleton be- 
‘Jonged‘ to Mst. Nazar Bai, There was. 


also the evidence of Ratnabai (PW 
13) wife of Shankarlal. Her evidence 


-of Rajasthan (Sarkaria J.) 


A.L B. 


finding of the trial Court itself be- 
longs to Ranglal, Secondly, the 


:-bunch of the. keys with which the 


‘locks of the house were opened was: 


~ seized, from Chandmal on 7-10-1966. 


In the recovery memo Ex. - 


was to the effect that in the morn-- 


ing of the day of Nazarbai’s disap- 
pearance, the . witness 
below have ‘believed her . testimony, 

32. Ordinarily, as a “matter of 
practice, this Court does not go be- 
hind a concurrent finding of fact. un-. 


`- lless such finding is clearly unrea- 


sonable or manifestly erroneous, 
illegal. In the present’ case, 


or 
the 


‘courts below have overlooked. some ` 


‘patent features. which throw a grave 
doubt on the. authenticity of the 
“discovery” of this skeleton and the 
- articles on it at the instance of 
Chandmal. 
which the skeleton is alleged to have 
‘been discovered, 


Firstly, the house from 
according to . the 


saw ‘these - 
ornaments.on her person, The courts: 


There is no evidence that from 7-10- 
1966 to 11-10-1966, this bunch cf 
` keys: was lying sealed and was nct 
available to the investigating officer 
for unlocking this house. The keys 
for these four or five days were ad- 
mittedly with the investigating offi- 
“eer and were supplied by him to the 
appellant for- unlocking the door of 
the house on 11-10-1966, 


33. Thirdly, in the F, I. R. 
already mentioned, Shankarlal did 
not say that her mother was wearing 
any ornaments at the time of her 
disappearance, She was an elderly 
widow, Hindu widows generally do — 
not wear ornaments. 


34. Fourthly, the skeleton or 

the ornaments allegedly found on it 
were not sealed into a parcel or 

parcels on 11-10-66. In the memo 

Ex. P-5, which is said to have been 
. prepared on 11-10-66, in the Police 
. Station. at 4 P, M. there is no men- 

tion of any such sealing. According 

to Abdullah, PW 16, at the time of 
the discovery, “only a rough. note 
was ‘prepared”, and Ex. P. 5 was not 
prepared on that day. The witness 
was called to the thana on 12-10-66. 

He went there and saw the skeleton 
together with the clothes and orna- 
ments lying there in the verandah of 
the police station. It was then at 
about 4 P.M. that the witness. sign- 
ed the memo Ex, P5 in the Thana. i 
is curious that another memorandum = 
(Ex. P. 18) was prepared on 12-10- 
.66 in the Police Station. This memo-. 
randum is captioned: “Sheet per- 
taining to seizure of ornaments and 
clothes which were found on the 
‘dead body of Nazarbai on 12-10-66”. 

Gyan Chand and Bhanwar Lal Sonar. 
are mentioned as the witnesses in 
whose presence these ornaments and 
clothes were taken into possession by- 
the Police, Gyan Chand was exa- 
mined as PW 21 Bhanwar Lal So- 
nar was not examined, 


35. Fifthly no explanation has 
been given as to why the 
and the articles found on l 
not sealed into parcels at the time 


skeleton. $ 
it. were 


(Prs. 1-2] S.C. 923 
set at maT sorte if not other- 


- Appeal allowed. 
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.of their ‘discovery’ and why he 
memorandum Ex. P-5 was not pre- _ wise reat 
pared on 11-10-66 there and them `- 

36. . Sixthly, it is in the ` evi-- 
dence of the investigating officer, 
PW 33, that on 10-10-66, <so, 


Chandmal had got a skeleton. re- 
covered which on medical examina- 
tion, was found to be of a male and 
not of a female. 


37. In view of these: susc-ci- 
ous features the contention of. Mr. 
R. K. Garg, that the ciscovery of the 
skeleton was ‘stage-managed’. ater 
implanting the ornaments on it to 
fix its identity, cannot be said to 
be groundless. 

38. Not only the identity of 
the skeleton was doubtful, the cause 
ef the death had not been establish- 
ed. It had not been shown that the 
death of the person whose skeleton 
it was, was due to culpable homi-zide 
er unlawful - violence. 


39. Thus, the circumstances 
in which the conviction of ‘Chead- 


mal rests, were not fully and irdu-, 
bitably established. All the chacyes’ 


naa Chandmal must therefore 


- 40, Now remains the case of 
Ranglal. The case against this appel- 
Jant is that alarge number of oma- 
ments including Ex, 18, Ex. 19, Ex. 


22, Ex. 23, Ex, 28, belonging to Smt. - 
Wazarbai, have been recovered eier.. 


from his possession or from the 
possession of other persons, including 
PW 1, 
PW 3, Chishulal,h PW 8, Jagdish 
Chandra PW 16, to whom -he “ad 
transferred them ‘by way of o Piede 
or otherwise. 


41. Here again, there is no 
evidence on record that the poses- 


sion of these ornaments had been ac-.. 
quired or transferred by theft or. ex-- 


tortion etc.: In short it had not 
been. established . -that these. oma- 
ments were ‘stolen property” | 
fined in Section 410, Penal 


under Section 411, Penal Code was 
non existent in this case. 


42, For all the reasons afcre- 

said, we allow the appeal of Chend- 
mal and Ranglal, set aside their æn- 
victions and acquit them, They be 


. Bihar. 


Shrilal, Fateh Mohammed;- - 


as de- - 
Cade. ~ 
Thus the sine qua non for a charge- 


‘AIR 1976 SUPREME COURT 923, 
(From: Patna) 

K. K. MATHEW; V, R. KRISHNA - 

. IYER AND P, K. GOSWAMI,- JJ. 

-Ganesh Jha and others, Appel- 
lants v. State of Bihar and others, 
Respondents. d 
: Civil Appeal No, 747 of 1968, 
D/- 5-2-1975. 

(A) Land Acquisition Act (1894), 
Sec. 5A — Acquisition of land — 
Mala fides — Proof of, 

In deciding whether the acquisi- 
tion of land was: made mala fide, 
that other lands were sought to be 
acquired for the same purpose is no 
ground for holding that the lands in 
question are being acquired with an 
oblique object. (Para 2) 

The Judgment of the Court was 
delivered by . 


t KRISHNA IVER, J:— This ap- 
peal relates to certain land acquisi- 
tion proceedings started as early as 
1963 to fulfil an urgent need, name- 
ly to rehabilitate a-large number of 
persons who were rendered landless 
and homeless by the Ganga floods in 
These land acquisition pro- 
ceedings’ were challenged without 


“guecess by a writ petition before the 


Patna High Court. The undaunted 
appellants have come up before this . 


Court on the basis of a certificate 


granted by the Patna High Court 
under Arts. 133 (1) (a) and 132 of the ` 
Constitution of. India. 


2. The main ground of attack 
before the High Court-was based on- 
allegations of. mala fides, The learn- 
ed Judges. went into the material at 
length and concluded:. .- 

“For ‘these~ reasons, {I am -not 

satisfied that: the materials on record 


_ are ‘sufficient to show that the acqui- 


sition in question was made mala 
fide.” 


The same ground or at any rate the 
same facts relied on before the High 
Court have been feebly presented bes- 
fore us by the counsel for the appel- 


AT/BT/A303/76/WNG 
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lant but we are left with no doubt 
that the fate must be the same. That 
other lands were sought to be acquir- 
ed for the same purpose is no ground 
-ifor holding that the present lands 
are being acquired with an ` oblique 
object, -We- are satisfied that the ap- 
peal is devoid’ of merit and deserves 
to be- dismissed but without costs. 
Appeal dismissed. 





AIR 1976 SUPREME COURT 924. 
(From: Patna) 

P. N. BHAGWATI AND R. S. SAR- 

at . KARIA, JJ. 
Bhagirath . ` Singh, ‘Appellant Vv. 

State of Bihar, Respondent. 
. . Criminal Appeal No, 177 of 1971, 
D/- 31-10-1975, ` 

(A) Criminal P, C. (1898), S. 423 
— Appeal against acquittal — Power 
of High Court — Interference when 
not justified, 

Although the powers of the 
High Court in an appeal against -ac- 
quittal are as extensive as in an ap- 
peal against conviction, it should, be- 


fore reversing an acquittal, pay’ due - 


regard to the reasons given by the 
trial Court in support of the order 
of acquittal, and try to dispel the 
- same in a general or specific way. It 
-should also bear in mind that the 
initial presumption of ‘innocence in 
‘favour of an accused. person is in no. 
way weakened, if not reinforced by 


his acquittal at the trial, Due wee 
e. 
Court as to` 


‘must also . be ` 
opinion of the trial 
the value of the oral evidence ren- 
_dered by the oral: witnesses.. because 


given to 


-the trial Court had. the- advaritage. of: 


observing the demeanour of the wit- 
nesses. appearing before it. 


-ed on the same. evidence; one of 


which supports. the acquittal, then 
the High Court should stay.. 


before the Supreme Court. was . of 
that category.) . 


vered by ` 


SARKARIA J.:— Bhagirath Singh 


aged 46 years, and 11 others. of ae 
“s: BT/BT/E29/76/VBB ` 


If two. 
conclusions. can be reasonably. reach-. 


its. 
hands from interfering -with the order- 


of. the trial Cọurt. (The instant.case mob 


(Paras 26, 27), 
. Judgment of. the Court was deli- 


-ALB 
Rahatpur were tried by the Additional 


` Sessions Judge, Monghyr under Sec- 


tions 302, 302 read with 149 and 148, 
Penal Code, They were acquitted, The 
State carried an appeal against that 
order of acquittal to the High Court 
of Patna. The High Court has revers- 
ed the acquittal of. Bhagirath Singh 
only, and converted it into a convic- 
tion under Section 302, Penal Code, 
with a sentence of life imprisonment. 


2. Hence this appeal by him. 


3. The prosecution story so far 
as it can be gathered from somewhat 
discordant material on record, is that 
on June 17, 1965; a poll was being 
held in village Rahatpur for election 
to the office of Mukhia of Sadanand 
Gram Panchayat. Village Rahatpur 
was within the jurisdiction of that 
Panchayat. One of the rolling booths 
was located in the estern-most room 
of the schoo] building at Rahatpur. 
Vidyapati Singh of. village Rahatpur 
and Naval Kishore Singh of Village 
Sadanandpur. were the rival candi- 
dates at the election. Ramakant de-. 
ceased was a supporter of Naval- 
kishore while the appellant was an. 
election worker of Vidyapati Singh. 


4. The polling started at 8. 00 
a.m..and closed at:4 p.m. Soon after 
the close of the polling, a mob of 
250-300 armed with —lathis,  Bhalas, 
Pharsas and: Saifs was. seen. coming 
from the northern side towards the 
Rahatpur. Thakurbari (a temple) | 
which is situated on the South East 
of the: school.. A’ group’. of .. twelve 


“persons out of the mob. surged ahead | 


yelling that Ramakant was the. mis- 
chief monger and. should be dealt 


_with. The. appellant was the spear- 
. head of. that group. He was armed 
-with a saif. 


He rushed towards 
Ramakant and ‘struck him with the 
saif in the inguinal - region ‘on the 
right side. On receiving - the blow — 
Ramakant fell down near the mango 
tree bleeding profusely. Others in the 
shouted that Ramakant “was 
dead. The assailant ‘then - ‘re-joined 
the big mob which retreated towards. 
the’ Darwaja of the appellant raising 


a Hulla. 


5.04. Ramadya Singh (P. W, 2), 


a Singh (P. W. 9), Ramla- 
-khan Singh (P. W: 10), Gunju Singh 


ŒP: W. 18, ‘Rameshwar Singh (P. W. 


1976 . 
-12) and others,. who. were witnessing 


-the occurrence went’ close: to the je- 
ceased and found: him dead:: . Ram’ 
Swarup P. W.. 13 removed the. dead- 
-body with the help ofthe P. W. 12- 
of Tpakearbes 


towards the South 
about 12 laggas (35. yards) “away, ` 


they feared that the mob aneaee oy 


to carry it away. 


6. ` About 15 én’ 30  mintżes . 


thereafter Parmanand Thakur, Block 
Development Officer (P. W. 21) and 
Police Sub-Inspector Shyam Lev 
Singh (P, W. 22) who were there to 
maintain peace at the 2lection, reach- 
ed the spot. Shyamdev Singh (P. W. 
22) then. took Ramsarup Sirgh, 


P. W. 13, into the School building. 


and there recorded his statement 
(Fardbeyan. Ex, P. 12) and sent it to 
police station Balliya for registration 
of the case,.P. W, 22 then returned 
to the scene of occurrence and prè- 
pared the Inquest Report Ex, 1/1 and 
tn the dead-body in the jeep of 
Naval. Kishore Singh to Bagu. Sarai 
Hospital... .The body reached che 
Haspital at 5.00 p.m.. The Medical 
‘ Officer (PF 17) sent information 
about its arrival to Begu Sarai 
lice Station. Thereupon’ Sub-Inspac- 
tor Raj Narain, P. W. 2, came to the 
Hospital and - prepared. - 
Inquest Report Ex, P. T in the pre- 
sence: of Ramsagar, P. W. 7, Mahen- 
a Prasad, -P..W. 8;:and others. - 


7. . In the: meantime, 


ed blood-stained earth ` 
places, ‘one from: - near” the mango. 


tree and the other’ from | ‘the pace- 
lay ` towards . 
the south: of ‘Thakurbari vide seizure - 
` memo Ex, J4.” 


i. 8. .Atthėtrial,. Bhagirath derga, _. 12s, abs foara mob to collect and fons 


where the dead . body ` 


the prosecution allegations against him 
and alleged ‘false: implication by Ram 


Sarup and other P. Ws., who, accord~: 
ing to him, were’ all Gothias of Eam. . 
-Sarup Singh. He further.. stated hat 
„inimical. -to=: 
. ‘wards him „because ke. ‘was pressing. 
_ for repayment of å loan of: Rs. -720/-.- 


. Ram. Sarup Singh. was 


which Ramsarup Singh had ‘taken. f-om 
i = on the foot of a promissory. ‘note. 


. The defence ‘suggestion. _svas’ 


gee none of the. six 
examined- by- 


-eye-witnesses 


occurrence. 


Po- ` 
(another?) 


'” cañdidates, 
- Shyam 
Dev Singh PW 22, conducted the in=:- 
vestigation at the spot, -He remov-.- 
from two. 


the. prosecution v ; had 
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seen: the assault on. the deceased, 


‘who had’ received: that injury in. a. 


‘sporadic ‘quarrel with some. person. 


after a scuffle. ` 


19. Dri- Rajendia Prasad, 
P. -W.--17, who. conducted ‘the ‘autopsy, 


` found only one injury ‘on the deceas- `- 


ed. It was a sharp-cut penetrating 
wound; 1”x1/3”x musclé deep, on 
the’ front of the right thigh two in- 


‘ches below the mid-inguinal point. 


The inner half of the femoral artery 


‘and the outer three fourth of the - 


femoral: vein and the pectineous mus- 
cles were found cut.. The death, in 


the opinion of the Doctor, was due 
to haemorrhage and might have oc- ~- 


curred within 10 minutes of receiving 
the injury. 

11, At the trial, the ‘prosecu- - 
tion examined 22 witnesses .out ` of 
whom PWs. 5, 9, 10, 11, 12 and 13 
claimed to be eye-witnesses of the 


12. The trial court examined 
the evidence in detail and ‘found it 
unworthy ‘of credit... The main rea- 
sons. given by the trial court for hold- 


ing these witnesses to be unreliable 


were these: (i) The story propound- 


ed by: these witnesses that all the 


twelve accused were shouting ` that 
Ramakant should be killed as he was 
the real. mischief “monger was high- 
ly improbable because (a) The rival 
-Bidyapati' and Naval- 
Kishore on. the polling day took. their , 
lunch together and were also’ moving 


round in’ a Jeep together with Bhagi- `. 
rath: appellant, appealing with folded ` ~ 


hands tothe. people to: maintain. the 


“peace. “As a result. — as deposed to 
by the - Presiding - Officer, P, W, 16 
and P. W. 21, the ‘polling ` was 


- throughout. peaceftil, "Therefore, there ` 
was absolutely no occasion, cause ‘or,’ 


the 12 ‘accused: to’ join hands ‘to’ kill 
Ramakant, even if the - latter 


story 


with ‘1étha : ‘weapons, crying for the . 


~ blood -of Ramakant, had rushed: ‘toge- © 


ther..to: attack him, there should have 
been more than one injury on. the- 


deceased: _(ii) There - were. multiple. : 


tears, besides’ a rent corresponding. to 


the size of the wound, iñ the Dhoti > 
of .the deceased.: These: -numerous. 


had 
“canvassed `. for - ‘Navalkishore Singh; re 
(b) H — -as `| the prosecution 
goes —.all-the 12 accused armed ` 
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tears could not have been caused by 
a single trust of the weapon which 
` caused the fatal injury. These tears 
` were strongly suggestive of the pos- 


sibility that Ramakant, received his . 


wound—might be with dagger—in the 
course of-a scuffle and not in the 
manner alleged by the prosecution. 
(iii) The prosecution case that the 
mob came from the north-east and 
Bhagirath out of the mob rushed at 
Ramakant and gave him the fatal 
blow, is rendered highly doubtful, if 
not — incredible, by the evidence of 
the Block Development Officer 
(P. W. 21) and Shyam Deo Singh 
'(P. W. 22). According to P. W. 21 
. there were two mobs, one 200 to 300 
strong advancing rapidly from the 
northern side towards the trees east 
‘of Thakurbari and another mob of 
about 50 to 60 strong facing South. 
These two. officers rushed towards 
the mobs and were successful in 
pacifying and dispersing the same. 
Tf the murder of Ramakant had been 
committed by a person out of the 
mob, it could not escape the notice 
of PWs. 21 and 22. The very fact 
that the assault on the deceased did 
not take place within the sight of 
these two officers, indicates that it 
had taken place in some other man- 
ner; (iv) At the trial, all the eye- 
witnesses (except P. Ws, 11 and 13) 
have suppressed the fact that the 
Block. Development -Officer had seen, 
pacified or dispersed any mob, al- 
theugh before the Police four ‘of 
them, namely P. Ws, 5, 9, 10 and 12, 
had stated that after the occurrence 
‘the accused joined the main mob and 
. raised ‘Hulla’ and- then the, Block 
Development Officer along with the 
tmilitary” (police) pacified the mob 
‘and prevented further incident, These 
witnesses purposely changed their 
previous statements; (f) all the eye- 
witneses. have suppressed the fact 
- that a mob of 50 or 60 strong was 
poised for a clash with the bigger mob 
of 300 strong; (v) It could not be 
said that these eye-witnesses had no 
motive to falsely implicate the” ac- 
cused because— 


(a) Ramsarup Singh had borrow- 


-ed money from Bhagirath on the 
basis of a hand-note and it is prob- 
able that he was annoyed with 
Bhagirath beeause of the demands 


m 
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v. State of Bihar (Sarkaria J.) 
for repayment of the same, Bhagi- . 


rath had instituted a criminal case 
in the Sadanandpur Gram Xutchery 
against P, W. Ramsarup Singh on- 
12-6-1965; 


(b) Ramdev accused Rad brought 
a criminal case against Ram Sarup 
PW and his son, following a boun- 
dary dispute; 

(c) Ram Kishan accused had 
brought an arson case against Ram~ 
sarup; 


(d) As admitted by P. W. 10, the 
Bahans of the village were divided 
into two familiés. The deceased 
and the eye-witnesses all belonged to 
Baba Ghar family while the accused, 
including Bhagirath, belonged to 
Tinkhuti. family; 

(vii) The. evidence of all the eye- 
witnesses disclosed a - suspicious uni- 
arty and appears to be mechani- 
cal. 


(viii) None of the eye-witnesses 
denounced Bhagirath as the assailant 
of Ramakant when the Block 
Development Officer and the . Inves- 
tigating Officer reached. the spot 
about 15 or 30 minutes after: the 
occurrence, 


“ 13. The High Court has dealt 
with these ‘reasons’ and tried to dis- - 
pel them, As shall be presently dis- . 
cussed it has succeeded in off-setting . 
some of those reasons, but not all. 


14. In its opinion, the circum< 
stance that the dhoti of the deceased 
had a number of tears did not indi- 
cate that he sustained them during a 
scuffle. The tears, according to the 
High Court, might be due to fre- 
quent wash and wear or they could 
be post-mortem tears sustained when 
the body was being carried in the 
jeep of the Hospital, The High Court 
did not attach any significance to-the 
fact that in his report, Ex, 9 the 
Block Development Officer (PW 21) 
had not mentioned Bhagirath as the 
assailant of - Ramakant, though he 
claims to have learnt before writing 
the report that Bhagirath was. being 

. denounced as the culprit. 

15. Further, the High Court 
doubted the evidence of P. Ws, 21 
and 22 inasmuch as they had stated 
that in their presence, no clash be- 
tween two mobs took place. and that. 
the mob had been successfully dis- 
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persed by them before the occur- 
rence, It did not accept the sworn 
word of the Investigating Officer, 
. P. W. 22 that on the date of the roll, 
he had seen Vidyapati Singh (candi- 
date), Bhagirath appellant and other 
persons going about in a jeep, re- 
questing people with folded hands 
not to disturb the peace. It did not 
accept the testimony of P, W. 22 
that the rival candidates and others 
had taken their lunch together on 
the day of the poll, at the house of 
Naval Kishore Singh, It characteris- 
ed this version as “highly improbeble 
and against human conduct.” It obser- 
ved “It is admitted case of the parties 
that they (P. Ws. 21 and 22) were 
made incharge to maintain law and 
order during the election, In such zir- 
cumstances, it is natural that trey 
would try to minimise about any n- 
toward happenings in the election.” 


16. The High Court did not 
attach any importance to the version 
of P.-Ws. 21 and 22, that when they 
went to the spot where the dead body 
lay, the P, Ws. though present, did 
not, there and then, tell these officers 
about the name of the assailant, In its 
opinion, this fact had been suppressed 
because the fard-biyan had not been 
recorded till then. In support of this 
conclusion it referred to P, W., 22 who 
had stated in cross-examination that 
the usual practice was to write the 
diary after the recording of the fard- 
biyan, 


17. Before the High Cour it 
was contended by the defence that 
the prosecution story, that I2 per- 
sons surged ahead from a mob of 
250 or 300 persons, shouting to kill 
Ramakant, was a subsequent improve- 
ment, as it did not find mention in 
the First Information Report, The 
contention was rejected, Similacly, 
no importance was attached fo the 
omission in the F.I.R, that out of 
the 12 persons in the mob, crying 
for the blood of Ramakant, «ne, 
namely, Bhagirath darted out and 
attacked the deceased. The reason 
given for ignoring these obvious m- 
provements was that the version of 
the eye-witnesses, at the trial, was 
consistent on this point. 
was urged on behalf cf the accused 
that no motive to single out Rama- 
kant for the assault had been esta- 


When it 
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blished, the High Court brushed it 
aside with the observation “that it is 
well established that the motive loses 
its importance when there is positive 
evidence on the record.” 


18. When it was pointed out 
that the evidence of P. Ws. 21 and 
22 runs counter to the story told by 
other eye-witnesses, the High Court 
tried to overcome this difficulty by 
resorting to speculation. It imagin- 
ed that Ramakant was killed prior 
to the pacification of the mob by 
P. Ws. 21 and 22. It further sur- 
mised that “there was nothing im- 
probable that the appellant along 
with 11 others by outflanking the 
pence mob went and killed Rama- 

ant.” 


19. The High Court did not 
reject the defence plea that Ram- 
sarup P, W, 13, owed Rs. 750/- to 
Bhagirath which he had taken as 
loan on the basis of a handnote. But, 
in its opinion, this circumstance did 
not furnish a motive for false impli- 
cation of Bhagirath by Ramsarup 
(P. W. 13), because Bhagirath “would 
not have demanded repayment of 
loan only six months after its ad- 
vance and even if it was demanded 
it was highly improbable that P. W. 
13, instead of being obliged after re- 
ceiving the loan, would have false- 
ły faa the respondent” (Bhagi- 
rath), 


20. The High Court concluded 
that even if the prosecution case with 
regard to all the 12 accused persons 
charging at Ramakant, crying for 
his blood, is disbelieved, then also 
their entire evidence. could not be 
rejected by applying the maxim 
falsus in uno falsus in omnibus. The 
evidence of the eye-witnesses (P. Ws. 
5, 9, T0, 11, 12 and 13), according to 
the High Court in so far as the in- 
fliction of the injury on the deceased 
with saif was concerned was accep- 
table, as it had been corroborated 
by the evidence of the Doctor who 
had performed the post-mortem exa- 
mination of the body of Ramakant. 


, 21.. After considering and 
weighing the reasons, summarised 
above, given by the trial court and 
the High Court in support of their 
respective orders, we are of opinion 
that this was a case in which the 
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High Court should not have, in. 
keeping with the settled rule of prac- 
tice, interfered with the order of ac- 
quittal, While the view taken by 
the High Court is- also a possible 
view. Some of the reasons given by 
the trial court are difficult to dispel. 


22, ‘As already noticed, one of 

the main reasons given by the trial 
Judge for disbelieving the story pro- 
pounded by the eye-witnesses, PWs. 
5, 9, 10, 11, 12 and 13, was -that it 
stood substantially contradicted by 
the evidence of P.Ws. 21 and 22. 
- There was great force in this. rea- 
soning, The High Court tried to dis- 
_ count this by saying that P., -Ws. 21 
_and 22 had suppressed the.truth and 


that the 12 accused might have bro-. 


ken away from the mob, and “by out- 
flanking the bigger mob went and 
killed Ramakant.” In saying so, the 
High Court was not on firm ground, 
but in the realm of conjectures, P. Ws. 
21 and 22 were responsible Govern- 
ment servants who were at the spot 
on official duty. They were disinte- 
rested and independent witnesses. 
The prosecution never said that the 
_ witnesses had turned hostile. They 
never cross-examined them. to im- 
peach their credit, On the other 
hand, P. Ws. 5,9 to 13 were, as 
‘rightly pointed out by the trial 
Court, all highly interested witnes- 
ses. Ramsarup P. W. 13, the star wit- 
ness of the prosecution had a possi- 


ble motive to falsely implicate Bha- 


girath, The other eye-witnesses were 
also of a similar. brand. They also 
had a hostile animus against Bhagi- 
rath’s | .co-accused. 


` 23. If the occurrence had 
taken place in the manner deposed 
= to by P. Ws. 5, 9 to 13, then P. Ws. 
- 21 and 22 also should have been eye- 
witnesses of the fatal assault but 
their version is that no such assault 
‘took place in their sight and pre- 
sence, Ram Sarup wants to have it 
believed that it was about half. an 
hour after the occurrence that P. Ws. 
‘21 and 22 came to the place, ` Even 
“so, Ram Sarup or his companion wit- 
` nesses, though present, did, not dè- 
” nounce Bhagirath as the. assailant be- 
` fore those Officers at the spot, nor 
told them how the occurrence took 
place, In his report which he wrote 
on returning to the School - building. 


m 
7 


‘ gault Ramakant, 
-Spicuous ‘by the non-mention of the 


. in the election, 


‘fact, 


ALR. 
P. W, 21 did not mention as to who 


had assaulted or attempted © to’ as-- 
That report is con- 


name of any accused, P. W. 21 said - 
that he omitted these facts from his 
report because he thought it was not 
necessary. This is no explanation. - 
He had come to the village to main- 
tain law and order at the polling. 
The inference is that he failed . to 
name the assailant of Ramakant be-~ . 
eause upto that time the prosecution ` 
ease had not taken shape and he was 


not sure as to. who was the assailant 
- of the deceased, The conduct of Ram 


Sarup and his: companion - witnesses 
in not denouncing Bhagirath as the 
assailant, before P, Ws. 21 and 22, at 
the spot, also leads to the same ` in- 
ference, The occurrence took place 
at about 4 P.M. The Fard Beyan, 
Ex, 12, is alleged to have been writ- 
ten at 5 P.M. It was not written at 
the very spot but in the secrecy of 
the School, The formal F. I, R. is 
said to have been registered in — the 
Police Station at 8P.M. The F.1. R. 
therefore was not a spontaneous re- 
port. It appears to have been _ pre- . 


pared after deliberation, 


24, It ts in E ‘that’ ee 
couple of minutes past. 4 P.M.: 
woman elector presumably on the 
objection of a polling agent; was not 
allowed. to cast her vote by the Pre- 
siding -Officer (PW. 16). This spark- 
ed. off trouble between the supporters 
of the rival candidates and there- 
upon menacing mobs collected. But: 
it is nobody’s case that Ramakant 
deceased was in any way involved 
in that. incident. at the Polling Booth. 
He was not a Polling Agent of Naval 
Kishore Singh, Indeed, it has not 
been satisfactorily proved. that. he was 
one of the workers of Naval Kishore 
-No question on this 
point was put to Naval- Kishore (PW 
20) when he appeared: in the witness 
box although he was supposed to be 
the best informed .person about this 
It has‘ -not been established 
that Ramakant was a. man. of influ- 
ence and status whcse. support could . 
affect the result of the. election. The 
appellant or his ` co-accused had 
therefore no- conceivable motive to 


single out- Ramakant as the target of. 
the fatal assault.’ Again no. less -a 
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. person: than Naval Kishore Singh 
(PW: 20) himself admitted in uncua- 
lified terms. in - cross-examinacion 
that he .and his rival candidate 
Vidyapati Singh together with Eha- 
girath appellant and cthers were go- 
ing round in a jeep snd reques-ing 
people with folded hands to remain 
peaceful. P, Ws. 21 and 22 have 
also spoken to this fact. If this was 
the conduct of Bhagirath appellant 
before the formation of the mobs, 
4 seems improbable that he wculd 
‘Suddenly run berserk and witkout 
_ryhme or reason, at the head of a 
mob of 250-300 strong would cherge 
at- Ramakant and fatally assault 
-him, It may be further noted that 
it was Naval Kishore ‘Singh who 
took the dead-body of the deceased 
‘to Begu Sarai Police Station and he 
was accompanied by Ram Sarup 
P. W. 13. 
stated that on reaching the Potice 
Station he verbally reported about 
the occurrence. Nawal Kishore has not 
Stated that Ram Sarup at any t:me 
told him or the Police on that occa- 
sion, about the occurrence, Obvicus- 


ly, Nawal Kishore Singh reported the ~ 


. matter -at the Police Station as he 
thought the matter had not ‘been 
- reported by any . person ‘upto that 
time. This further throws doubt 
about Ram Sarup being an eye-wit- 
ness of the occurrence and about the 
recording of his Fard Beyan at 5 P.M. 
in the school building at Rahatpur. 


. 25. Now it cannot be disputed 
thatthe multiple tears in the dhoti 
of the deceased could not have b2en 


caused with the thrust of the wea- -. 
pon which caused the single, fetal 
injury to -the deceased. The tial 


Court’s observation that the poss-bi- , 


lity of those multiple tears having 
been ‘sustained by him during a scuf- 
fle with the assailant was not with- 
out substance. f 


26. It. is not OTA to -go 
in detail over all the reasons and 
counter reasons given by, the. two 


Courts below. It would be sufficiant - 


‘to say that the view taken by ihe 


trial. Court was also reasonably pos-. 


sible on the state of the evidence in 

the. case. Jt is well settled that 

where two views on the evidence are 

possible, the High Court should zot 

disturb, the. order, of acquittal: mere- 
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-tion, it should, before 


Naval Kishore Singh has 


trial Court. 


- Section 33-C (2) — 
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ly becauise it thinks; that sitting as a 
trial Court; it would have taken the 
other view. : 


27. This Court has time and 
again emphasised that although the 
powers of the High Court in an ap- 
peal against acquittal are as exten- 
sive as in an appeal against convic- 
reversing an 
acquittal pay due regard to the rea- 
sons given by the trial Court in 
support of the order of acquittal and 
try to dispel the same in a general 
or specific way. It should also 
bear in mind that the initial pre- 
sumption of innocence in favour of 
an accused person is in no way 
weakened, if not reinforced . by his 
acquittal at the trial. Due weight, 
must also be given to the opinion of 
the trial Court as to the value of! 
the oral evidence rendered by the 
oral witnesses because the trial 
Court had the advantage of observ- 
ing the demeanour of the witnesses 
appearing before it. .If two conclu- 
sions can be reasonably reached on 
the same evidence, one of which 
supports the acquittal, then the High 
Court should stay its hands from 
interfering with the order of the 
The case before us is of 
this category. 


28, For these reasons, we ie 
low this appeal, set aside the judg- 
ment, of the High Court and restore 
that of the trial Court, The appel- 
lant be set at liberty ‘forthwith if 
not r OMBEE Wise required, 

Appeal ` allowed. 
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(From: Central Govt. Labour Court 
Calcutta) f 

A. ALAGIRISWAMI, P, K. GO- 

SWAMI AND T L. UNTWALIA, 
Central Bank of India, Appellant 

v. Sirit Kumar Shaw, Respondent. 


Civil Appeal No. 2166 of 1969, 
D/-8-10-1975. 


(A) Industrial Disputes Act (1947), 
Jurisdiction of 
Labour Court — Dispute as to spe- 
cial allowance under the terms of 


BT/JS/D806/75/LGC - 
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bipartite agreement between the par- 
ties — Labour Court. can interpret 
the terms of that agreement —. Ap- 
plication under Section 33-C (2}- held 

maintainable, ; `, (Para 7) 


(B) Industrial . Disp juntes Act 
(1947), Sch, 3, Item 2 — » Other allow- 
ances — Petitioner a clerk of Cen- 


tral Bank. in Calcutta Office. of . Bank. 


performing duties of Clearing House 
representative on behalf of Bank — 
Claim for special allowance fixed for 
‘special assistants’ . under Para. 5.2 
of bipartite agreement — Held on 
evidence .and interpretation of agree- 
ment that the petitioner’ was entitl- 


ed to special -allowance as he © was 
discharging ` additional duties and 
functions requiring greater skill” or 


responsibilities over and - above the 
routine” duties and ` functions “ óf 
workmen in same Cadre as required 
under Para 5.6 of agreement in ac- 
cordance ‘with Appendix ‘B’. ‘to thè 
agreement — Fact that: he was not 
called a ‘special assistant’ ‘did not 
make any difference, “ (Paras 2, 4, 6) 


Judgment of the Court was deli- 
vered by ` 


ALAGIRISWAMI, a The res- 
pondent was working as a clerk in 
the Calcutta office of the Central 
Bank: of India and performing. the 
duties of the Clearing House represen- 
tative on behalf. of the Bank.’ He 


claimed. that in accordance with the ` 


terms of the ‘bipartite settlement dated 
19th October 1966 he was entitled to 
the special allowance fixed for special 
-assistants and claimed sum of Rupees 
5013.01 for the period from 1-7-1966 
to 30th. April 1969. The appellant 
Bank denied that the respondent was 
a special assistant.or that his duties at 
the Clearing House . involved duties 
listed in respect of the category of 
special assistants. The Central Gov- 
ernment Labour Court, Calcutta al- 
lowed the respondent’s application 
filed under Section 33C (2)- of. the 
Industrial Disputes Act? This appeal 
has been filed in pursuance’ of spe- 
cial leave granted by this= Court. 


2.. In order to understand the 
point implied in this case it is. not 
necessary to’ refer to the details of 
the Sastry Award. of. 1953 or the De- 
sai Award which ceased. to apply,.in 
the year 1966; The bipartite agree- 


‘as the 
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ment referred to earlier was. entered 
into between the parties thereafter. 
Paragraph 5.2 of that agreement deals 
with the special allowance payable to 
the clerical staff. Twenty categories 
are listed under this and category 
(xix) is ‘Special Assistants.’ In Para- 
graph 5.6- of that agreement the spe- 
cial. allowance provided. for under 
Paragraph: 5.2 is said to be intended 


to compensate a workman for per- 


formance: or’ discharge of certain ad- 
ditional duties and functions requir- 
ing greater skill or _ responsibilities, 
over:and above the routine duties 
and functions of a workman in - the 
same cadre. The. additional duties 
and functions involving greater skill 
or responsibility which would entitle 
a workman to a special-allowance, are 
more particularly enumerated,. for 
each- category of..workmen, in Appen- 
dix B.: In that. ‘Appendix the portion 
relevant - for our purer is the fol- 
lowing: ; i 


fi). cake ouehers. cheques, 
Grafts, payorders, advices, bill ‘sche- 
dules, ‘statements, certificates, :ete. .. 

Gii) Checking all: vouchers, ad- 
vices,‘ statements, bill- returns, books 
of accounts, etc; , 

- (iv): æzosas eeeree Beeene- eeecee “sae 
The ‘Labour Court noted. from "the 
respondent’s evidence that his duties 
Clearing. House representa- 
tive included (i) receiving .of cheques, 
(ii) posting of cheques in sheets sup- 
plied .by the Centrai Bank of India 
Ltd., (iii) comparison’ of total in 
sheets with’ the books of the Bank. 
mentioned inthe sheets, (iv) seruti- 
nising of vouchers received along 
with cheques, (v) preparation of de- 
bit and credit clearing vouchers for 


- submission to the Reserve Bank, and 


(vi) ‘attending -the duties at Special 
Clearings on behalf of the Bank, Ex- 
hibit 5 is one of the sheets in which 
posting was made by the -.:respon- 
dent, Exhibits 6 and 7 are the de- 
bit, and credit slips or’ vouchers pre- 
pared by . He also prepared 
the. debit and credit statements like 


Exhibits 9 and 10, 


“3. - Now the. procedure in the’ 
clearing house appears. to be this. 
Each Bank sends a representative to 
the clearing house which is main- 
tained ‘by the Reserve. Bank of 
India with all the cheques paid:.into 
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it by its customers and drawn on 
various: other banks. They also send 
their books for.this: purpose and send 
vouchers along with the cheques. In 
the clearing. house they receive the 


cheques drawn by various persons 
on their Bank but paid into their 
accounts in other:banks. ~ Therefore, 


Exhibit 5 gives an idea of the cne- 
ques: delivered .by the Central Bank 
of India on 6-5-1969 on the left hand 
column and the cheques received by 
it on the right hand column, When 
the clearing house representative of 
the Central Bank of India goes tothe 
clearing house he should have jad 
the left hand column filled up` and 
thereafter on receiving the various 
cheques from other banks and check- 
ing them up with the books from 
those banks brought by the clearing 
house representatives of those banks 
as also the vouchers brought.. by 
them make ‘the entries on the ‘rizht 
hand side’ of Exhibit 5. ‘On that day 
the Central Bank of India delivered 
cheques worth Rs.: 160,31,043.50 and 
received cheques worth . Rupees 
189,31,205.26. Therefore it had to pay: 
Rs. 29, 00,161.76; On the same day 
in the Special Clearing House 
Central Bank of India delivered. -cne- 
ques worth Rs, 4/43,233.67 and 
ceived cheques worth. Rs, -1,51,396.77. 
There was - therefore .a credit’ - of 


Rs, 2,91,836.90 in favour of the.Cen-. 
tral Bank of India- and clearing re-. 


ceipt thereof “is: Exhibit. 6.: Exhibit .7 
shows the clearing house receipt in 


favour of the Reserve’ Bank- of India 
2900161.76 to which.we ref=r-. 


of Rs. 


red earlier. Exhibits 9 and 10 are 


authorisations to either debit or cze-, 


dit the account of the’ Central. Benk 
of India in respect of the sums just 
now mentioned. A mere mention of 
the duties of the clearing -house re- 
presentative will show how 


tant his duties: are. Rule 12 (a) of 
the Calcutta Gene pues eas! 
provides: : 

“Each Member ` "bank shall - be 


represented in the clearing House by 
a competent, clerk ‘wha shall deliver 
and. receive the documents - ‘clearad. 
One or more assistant clerks: shall 
also attend, when required so that 
there’ may be, no delay 
the clearing.” 


4, Now clearly what: the: res-" 


pondent was doing amounts to check- 


-he 3 


-re~ 


impor-! 


in closing’ 
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ing of.vouchers, ‘statements and sign- 
ing’ vouchers. Admittedly in order to 
be entitled to the special allowance 
one’ need not do all the duties men- 
tioned in Appendix B. The evidence 
of Mr, B. B. Ojha, witness No, 2 
who was in charge of the clearing 
department of the Central Bank of 
India also shows that the respondent 
did the comparison and checking. It 
is unnecessary to say anything more. 
These facts establish that the res- 
pondent was discharging additional 
duties and functions requiring greater 
skill or responsibilities, over - and 
above the routine duties and func- 
tions of a workman in the same cadre 
as required under paragraph 5.6 of 
the bipartite agreement in ‘accordance 
with Appendix ‘BP’ to the agreement. 


5. There is some slight diffi- 
culty in- interpreting the © term 
‘Special Assistant’. .It appears that 
there is a category of persons called 
special assistants. They also get the 
special allowance mentioned in para- 
graph 5.2 if they do any of the duties 
mentioned in Appendix ‘B’. 

6. Paragraph 5.6, which is 
general in terms, -does not refer to a 
special assistant alone being entitled. 
to special allowance. It is obvious 
from a reading of that Paragraph that 
all workmen are entitled to.- special 
allowance provided they discharge 
certain additional duties and functions 
requiring greater skills or responsibi-. 
lities over and above routine duties 
and. functions of -a workman in the 
same’ cadre mentioned ‘in _ Appendix 
B.. The fact that the respondent was 


not called a Special Assistant does 


not make. 
situation. 

7. Another point aod on 
behalf of the appellant was that this 
application cannot be maintained 
under Section 33C (2). We are of 
opinion ‘that this contention is whol- 
ly without merit, What the Labour 
Court was doing was to interpret 
the- terms of the bipartite agreement 


any, difference to this. 


and that it is entinen, -to do under 
: that ‘section. ` . 
8. The PA ‘is erdo 


dismissed with costs. 
Appeal ‘dismissed. 
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AIR 1976 SUPREME COURT 932 
(From: Punjab) 
M. H, BEG AND A, C. GUPTA 
JJ 


Ram Jiwan Singh, Appellant v. 
Sis Ram and another, Respondents. 

Civil Appeal No. 1683 of 1973, 
D/- 22-9-1975. ; 

(A) Representation of the People 
Act (1951), Sections 123 (2), (3) and 
(7) (d) and 1164 — Finding of fact 
relating to corrupt practices — No 
interference by the Supreme Court, 
held, called for, 


Unless the findings of fact re- 
corded by the High Court suffer 
from any serious infirmity, the Sup- 
reme Court would not disturb such 
findings, On the evidence, the con- 
. clusions reached by the High Court 
held to be perfectly legitimate and 
reasonable, Decision of Punjab and 
Harvana High Court, Affirmed. 

: (Para 15) 

Judgment of the Court was de- 
livered by 


` GUPTA, J.:— The appellant con- 
tested unsuccessfully the election to 
Harvana Vidhan Sabha from Pataudi 
Constituency held in March 1972. 
‘Poll was taken on March 11, 1972, 
counting took place the next day i.e. 
March 12 following which the first 
respondent was declared elected. The 
appellant presented an election peti- 
tion in the Punjab and Haryana 
High Court challenging the election 
of the first respondent on several 
grounds of which only three have 
been pressed in this appeal. All the 
grounds urged before us relate to 
corrupt practices as defined in sub- 
sections (2), (3), (4), and (7) (d) of Sec- 
tion 123 of the Representation of the 
People Act, 1951. 


2. Sec, 123 (2) provides that 
undue influence meaning any direct 
or indirect interference or attempt 
to intefere on the part of the can- 
didate or his agent, or of any other 
person with the. consent of the can- 
didate or his election agent, with the 
free exercise of any electoral right 
shall be deemed to be corrupt prac- 
tice for the purposes of the Act. This 
clause has a proviso which says inter 
alia that any person who threatens 
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anv candidate or an elector or any 
person in whom a candidate or an 
elector is interested, with injury `of 
any kind shall be Jeemed to inter- 
fere with the free exercise of the 
electoral right of such candidate or 
elector within the meaning of this 
clause, The allegations under this 
head are set out in paragraph 12 (i) 
of the election petition which reads 
as follows: 


“That from village Babra, a 
group of Ahir electors led by Lila 
son of Makhan including Dhanpat 
son of Mangal Singh, Hukam Chand 
son of Mani Ram and Dalip Singh 
Lambardar went to Polling Station 
No. 19 at village Jaraula at about 
1P.M, on the 11th March. 1972 in 
order to poll their votes. When Hu- 
kam Chand, Lila, Dhanpat and 
others were standing in the queue 
for the purpose of exercising their 
right of franchise; Umed Singh an 
agent of respdt. No.ion being asked 
and told by Dhanpat that he would vote 
for the candidate of Vishal Haryana 
Party, pushed him out of the queue 
and told him that if Congress candi- 
date, respondent No, 1 is not voted 
for by him, then he would not be al- 
lowed to vote. On altercation be- 
tween them Sultan son of Ram Bal, 
Jat of village Jaraula, Ram Kala son 
of Maru, Manhar son of: Kanhaya 
and Ganga Datt son of Kishan, who- 
were active supporters and workers 
of Respondent No. 1 assaulted Dhan-. 
pat and Lila by lathis resulting in 
several injuries on their persons. The 
polling agent of the petitioner com-. 
plained the incident to the presiding 
officer but to no effect. Then the 
said two injured pezsons helplessly 
left the spot and were medically exa-. 
mined at about 3.15 P.M. at Primary 
Health Centre, Pataudi on llith. 
March, 1972 and a report was also 
submitted to the Police Station Far- 
rukh Nagar for necessary action in 
the matter. On being threatened by 
the agent and suppcrters of respon- 
dent No. 1 in the same manner, 
quite a number of voters of village 
Babra returned without polling their 
votes and thus they were directly 
and indirectly interfered with in the 
free exercise of their electoral rights 
at the instance of respondent No. 1 


and his. agent and: supporters. It 
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may be mentioned here that Respon- 
dent No. 1 had visited the Pol-.ng 
Station just about hali an hour .be- 
fore the incident and had told his 
agent and these persons to see fiat 
Babra voters are not allowed to coll 
their votes.” 

It should be mentioned that the pall- 
ing station at Jaraula served for 
two villages, Jaraula and Babra: ad- 
mittedly, Jaraula is inhabited predo- 
minently by Jats and Babra by 
Ahirs, The appellant is an Ahir end 
the first respondent is a Jat, Lila 
Ram who was one of the two injur- 
ed as a result of the alleged assault 
by the supporters of the first rəs- 
pondent, deposed as P. W, 6. He is 
of village Babra. His evidence is 
that on the.date of poll he came to 
the polling station accompanied by 
Dhanpat, Hukam, Dalip who were 
all witnesses and two or three otaer 
voters. After he had fixed his 
thumb impression on the counterioil 
of the ballot paper but before he 
could cast his vote, he heard a noise 
from .outside and leaving the balot 
paper on the table of the officer -an 
out without casting his vote to as- 
certain what the noise was abcut. 
He saw Dhanpat struggling with Sul- 
tan and Ahmed who were workers 
of respondent No, 1, He tried to 
disengage them when several per- 
sons of whom he named Ram Fal, 
Ganga Datt and Nauher hit himw-th 
lathis on the head. He fell down 
unconscious and regained conscioas- . 
ness in Gurgaon hospital. He did 
not report the matter to the pol:ze; 
on the second or third day of his re- 
turn to his village he came to know 
that Hukam Chand had lodged a re- 
port with the police. The evide=-ce 
of P. W. 7 Dhanpat who is- the 
other person who was injured is taat 
when he was standing in the qu=ue 
waiting for his turn +o vote, Umed 
Singh, polling agent of the first res- 
pondent, came up and enquired of 
him as to which cancidate he was 
going to vote for. On the witness 
telling Umed. Singh that he would 
vote for Vishal Haryana Party, 
Umed Singh pulled him-out of the 
queue and started beating him, “he 
others, Nahar Singh, Ram Kala and 
Ganga Datt, also joined Umed Singh 
and beat up the witness with latzis: 
Hearing his screams his uncle Lila 
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Ram, P. W., 6, tried to come to his 
rescue but those persons also as- 
saulted Lila Ram with lathis. Lila 
Ram fell down unconscious being hit 
on the head when Umed Singh and 
his companions ran away. The wit- 


ness and two others, Karan 
Singh and Dalip Singh, carried 
Lila Ram who was still un- 


conscious to Pataudi Civil Hospital 
where a doctor gave medical aid to 
both the victims. Hukam Chand 
proceeded to the -police station to 
lodge a report accompanied by Dalip 
Singh. According to the witness he 
could not exercise his right of vote. 
From Pataudi Dhanpat and Lila Ram 
were removed to Gurgaon hospital 
and they returned to their village 
after two days. According to . this 
witness he complained to the police- 
man on duty when Umed Singh 
started abusing him but the police- 
man took no step. The doctor . at 
Pataudi had asked him if they had 
reported the matter to the police and 
he told him that this had been done. 
According to the witness they did 
not pay any fee to the medical offi- 
cer who attended him and his uncle 
Lila Ram at Pataudi. 


3. P. W. 14 Roop Chand who 


was the petitioner’s polling agent at 
Jaraula Polling Station also claimed 
to have seen Lila Ram being beaten 
with lathis and stated that he com- 
plained to the Presiding Officer ver- 
bally. Of the two other eye-witnes- 
ses to the incident, P, W. 8 Dalip 
Singh’s version is that he sent Lila 
Ram and Dhanpat to Pataudi hospi- 
tal in a jeep and then ran away 
from the place along with others 
out of fear. thinking that no further 
polling would be possible; P, W. 11 
Hukam Chand went to Farukh Na- 
gar Police Station at 3 P.M. and 
handed over to the Head Constable 
a written application narrating -the 
incident. - According to him he had 
to wait- for about an hour or an 
hour and a half before his report 
was recorded in the daily diary. He 
then visited the injured at the -Civil 
Hospital, Gurgaon about 8.30 P.M. 
Hukam Chand told Dhanpat that he 
had lodged a report about the inci- 
dent at Farukh Nagar Police Station. 
P. W. -9 Jagbir Singh. Head Constable 
of Police Station Farukh Nagar, ad- 


934 S.C. [Prs. 3-5] Ram Jiwan. Singh v. -Sis Ram (Gupta J.) 


mitted’ that Hukam Chand. had sub- 
mitted -a. written application. which 
was copied out and entered by him 
in the daly. diary report ; (Roznam- 
cha). E Bh 

A, The U. that Lila Ram 
and ‘Dhanpat were injured’ cannot’ be 
doubted. But the High Court on” a 
consideration of the relevant ccir- 
cumstances, including contradictions 
in the evidence .of the alleged eye- 
witnesses, felt serious doubts as to 
the place and the nature of. the oc- 
currence and the persons’ involved in 
_it} and held that the petitioner had 
failed to prove beyond doubt ‘that, 
Dhanpat and Lila Ram were assault- 
ed in or near the Polling Station 
Jaraula in, the manner alleged in the 
petition. We may refer to somé’ of 
the circumstances which make it dif- 
ficult to- accept the version of the 
incident appearing ‘in the evidence of 
the petitioner’s witnesses, The delay 
in reporting the matter to the police 
is a circumstance’ which cannot be 
ignored. The incident is? alleged to 
have taken place at, 12. 30 P.M. or 1 
P/M, ‘The’ injured’ were removed 
from the spot at 2.30 P.M. It’ is 


difficult to see why no information | 


was sent either to the police or to 
the Polling Officer on duty in the 
meantime. Hukam Chand’s evideyice 
is that when he was on' his way to 
the police ‘station at Farukh -Nagar 
and was only 200 yards ‘away from 
the polling | Station, he saw a police 
jeep ‘arriving at the spot; In reply 
to a question why instead ‘of travell- 
ing all the way to Farukh Nagar he 
did not inform: the police’ officers 
there ‘and then, his reply was that 
it did not just “occur” to him:- the 
explanation does’ not ‘sound ” at all 
convincing. The- medical: -officer at 
Pataudi who examined: Lila Ram and 
Dhanpat asked Dhanpat whether the 
police ‘had been informed, and Dhan- 
pat told him that they had already. in- 
formed the police. This- statement con- 
tradiets what Dhanpat stated “earlier: 
in’ his evidence that he learnt - -from 
his co-villagers when he’ returned to 
his village ón the following day ‘that 
Hakam Chand had iodged report with 
the police, Hukam-- Chand ` ‘however 
claims that he had informed Dhanpat 
at Gurgaon hospital that he: had lodg® 
ed a- report about the incident atthe 


_said sométhing : to. his workers. 


A.L R. 


Farukh. Nagar Police Station. No 
exception can therefore be taken to 
the’ observation of the High Court that 
the delay in informing the police was 
because time was taken to think out 
the best possible. way to exploit the 
injuries to Lila Ram and Dhanpat and 
utilize: the. incident, wherever it- may 
have happened, for the purpose of a 
possible election petition, and that the 
statement .Dhanpat made to’ the medi- 
cal officer at Pataudi was also to 
dissuade him from making any re- 
port to the police on his own: We 
also agree. with the High Court that 
the evidence of Lila Ram that when 
he complained to the policeman on 
duty about the abuses hurled by the 
respondents men he took no steps and 
that of P. W. 14 Roop Chand that he 
had verbally complained to the Pre- 
siding Officer who did not pay any. 
heed to it, are both difficult to be- 
lieve. , It. is also to be:noted that 
Lila Ram who claimed to have be- 
come unconscious after he was as- 
saulted and-regained consciousness in 
Gurgaon hospital, is contradicted by 
P. W.:10 Dr. Mittal who: said that 
when the examined Lila Ram at the 
Public Health Centre in Pataudi - at 
3.145° P.M. he’ found Lila Ram fully 
conscious and able -to - answer, his 
questions which the doctor noted in 
his. report, All these. justify the con- 
clusion. that the incident which re- 
sulted: in injuries to Lila Ram and, 
Dhanpat .was ‘shaped:.and adapted to 
serve as ‘a ground: for~- the election. 
petition. , > < i Pya 


5. It may not be altogether 
improbable that the incident happen- 
ed ‘in front of the polling station, 
but there is no “convincing ` : evidence 
to’ connect the firs? respondent with 
it.: If it was a sudden ‘quarrel be- 
tween Dhanpat or Lila- Ram and any 
of first’ respondent’s workers, the in- 
gredients' of Section 123 (2) would 
still be missing. The evidence led 
to implicate the first respondent is 
not credible. P, W, 12 Sri Chand and 
P. W -13 Nathu‘ have. deposed that 
some time between 11.30 A.M: and- 
12 the first respondent came to the 
Jaraula Polling Station in‘ a jeep a 
The 
versions of P. W. 12 and P. W. r3 
however vary as to -what > exactly 
the ‘respondent told his: workers to 
do.: Actording to P. W- 12- the’ res< 
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pondent instructéd “his workers to 
see that voters from ‘Babra voted in 
his favour and. to threaten them, if 
` it was necessary so to do: for that 
purpose, P, W. -13 says that the- res- 
pondent told his supporters 'that 
Babra voters should ke scared away. 
It is significant that in the affidavit 
accompanying the election ` petition 
neither P, W, 12 nor P. W, 13 has 
been mentioned as an informant -with 
regard to the allegations in. Para. 12 
(i) of the petition, P, W. 13 Nathu 
has .said in his evidence that he did 
not inform any one of what he had 
heard. The High Court also. taok 
note of the improbability that the 
first respondent should instruct his 
workers to do: something which was 
wholly illegal‘in-such a loud tone 
as to enable all, including the peti- 
tioner’s men, to overhear what he 
was saying. We agree with the High 
Court that the attempt to link. the 
respondent with the incident “wkich 
caused injuries to Lila Ram and 
Dhanpat is wholly unconvincing. An- 
other circumstanee which belies the 
petitioner’s version of the incident 
is the admitted fact that till the al- 
Jeged incident had taken place 50 
per cent of the voters at that polling 
station had east their votes and the 
percentage of votes polled ultimate- 
ly at the polling station was 90. Tf 
the incident happened. in front 
of the polling.station as alleged, 
it would be very : difficult to 
explain the large number of vetes 
polled even after the occurrence, 


6. The corrupt practice alleg- 
ed under Sec. 123 (7) (d) of the Act 
is based on the allegations contained 
in sub-paras, (a) and (bh) of Para. 12 
(vi) of the election petition. The al- 
legations in .sub-para, (b) “however 
have not been pressed before us. ‘The 
material allegations in sibsianee, are 
as follows: 


(1) Yashwant Singh, Assistant 
Sub-Inspector of Police, who was the 
Station House Officer, Pataudi, and 
the first respondent; who. were both 
Jat by caste’ had come to an uncer- 
standing that the policemen would 
help the first respondent in all possi- 
ble manner to further: ` his ` election 
prospects, Yashwant Singh was ‘seen, 
accompanied by the first: respondent, 
openly canvassing for him in villages 
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Hussianka’ and Gudana on March 8, 
1972, three days before the poll, The 
petitioner who came: to know of this 
on March 9; informed the concerned 
authorities of the matter by tele- 
grams, On the day of election the 
first respondent was seen in village 
Dhani: Kumbawas “patting” Yash- 
want Singh on :the shoulders and 
telling him to proceed according te 
plan and contact the “concerned pol- 
ling officer”, At about. 11.45 A.M. 
the Polling Officer at the Polling 
Station in Dhani Kumbawas, Hira 
Lal.. was “eaught redhanded” 
by the petitioners polling agent 
Khushi Ram, cancelling a ballot pa- 
per, Being challenged, Hira Lal, 
gave Khushi Ram an explanation im 
writing. The explanation which’ is 
Ex, PP. W. 20/P8 runs as follows: 


“TI was arranged and posted on 
duty through Captain Sis -Ram se 
that I may be helpful to him. At 
about 10:15 Jaswant Singh S.. H, ©. 
came. ‘to me called’me and carried 
me alone with him. -and told as 
much as may be possible to cancel. I 
followed his instructions and did. act 
accordingly and started to affix the 
thumb impressions of both the 
thumbs: I was caught. by - Khushi 
Ram. On discussion. it has . been 
written with my will.” a 
The first respondent: admitted that 
he happened to know A. S. I. Yash- 
want Singh but denied any intimacy 
with him or that they had any sort 
of understanding with him as alleg- 
ed by the petitioner; he also denied 


‘that he was in any way instrumen- 


tal in having Hira’ Lal posted for 
election ‘duty at. Dhani Kumbawas. 
The allegation as to canvassing was 
sought to be proved ‘by two witnes- 
ses P, W. 15 Sri Ram, and P, W. 16 
Chhaju. ‘Both of them are residents 
of village Gudana, Neither of these 
witnessés says. that Yashwant Singh 
was accompanied by the first res- 
pondent as alleged in the petition. 
Both the witnesses had worked for 
the petitioner at the election, Ae- 
cording to the petitioner the infor- 
mation regarding the alleged can- 
vassing was given to him by P. W. 
15 and P. W.-16 and . one Mehar 
Chand. ‘Mehar Chand ‘has not been 
examined and P. W."15 denied hav- 
ing informed a petitioner of fhis 
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fact. - In these circumstances the 
High Court rightly thought it un- 


safe to rely only on their oral’ evi-— 


dence. A. S. I Yashwant 
(R. W. 10) has denied having 


Singh 
can- 


vassed for the respondent or helping . 


him in any manner in the election. 
No čċopy of the telegrams alleged to 
have been sent by-the petitioner to 
the authorities concerned has ` been 
proved. P. W. 17; P. W. 18 and P. W. 
19 were examined to prove the alle- 
gation that the respondent had ask- 
ed A. S. I. Yashwant Singh to con- 
tact the’ Polling Officer, According 
to P. W. 17, the respondent: told 
A-S. L Yashwant Singh to work ‘in 
. the proper wav’ and asked him to 
go inside the polling booth and talk 
to the Polling Officer. The version 
of P. W. 18 is that Yashwant Singh 
was asked to go inside and meet the 
Presiding Officer. The evidence of 
P. W. 19 again is somewhat differ- 
ent from either of the two other 
witnesses, More important. how- 
ever, is the discrepancy in their evi- 
dence about the exact spot where 
the first respondent had given these 


instructions to Yashwant Singh. 
P. W. 17 said that the first res- 
pondent and Yashwant Singh 


were both inside the compound of 
the polling station which had no 
wall, the limits of the compound be- 
ing marked by a ridge which was 
not very high. P. W. 18 in examina- 
tion-in-chief stated that the meeting 
between. the respondent and Yash- 
want Singh took place outside the 
polling station. In. cross-examina- 
tion he denied this and said that the 


meeting took place inside the com-. 


pound of the polling station. P. W. 
19 again said something different. 
According to him, the polling station 
' had a compound wallabout 5'/2 feet 
high and the conversation between the 
first respondent and Yashwant Singh 
took place outside that compound 
wall.” We agree with the High Court 
that it is difficult to believe that in 
the presence and hearing of so many 
persons including workers of the ri- 
val candidate the first respondent 
would openly ask A. S. I. Yashwant 
Singh to proceed according to plan 
and to see the Polling Officer or the 
Presiding Officer, A. S. I. Yashwant 
Singh (R. W. 10). admitted that. ‘he 
visited Dhani Kumbawas -in : the 
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morning, adding that he reached only 
at about 3 or 4 in she afternoon. in . 
conection: with his duty of- main- 
taining law and other nearabout the 
polling station. He denied meeting 
the first respondent at Dhani Kum- 
bawas and stated that he did not 
enter the polling station or go inside 
the polling booth. 


7. The next link in the chain 
of the petitioner’s case on this point 
relates to what has been described 
by the High Court as ‘ballot spoil- 
ing’ incident. Three witnesses have 
been éxamined on this point. P. W. 
20 Khushi Ram, who was the peti- 
tioner’s election agent at that polling 
booth, P. W. 31 Surinder Singh, peti- 
tioner’s son and polling agent, and 
P. W. 30 Hira Lal. the Polling Offi- 
cer, According to Khushi Ram, at 
about 11.45 A, M. he detected Hira 
Lal putting his own thumb impression 
on a bellot paper. Khushi Ram snatch- 
ed away the ballot paper from Hira 
Lal and asked the Fresiding Officer 
to stop further polling and - polling 
was suspended for about an hour, He 
informed Surinder’ Singh and the 
latter came to the pzilling station at 
about 1.30 or 2 p. m. Before the arri- 
val of, Surinder Singh, Kushi Ram had 
complained to the Presiding Officer 
whereupon the latter summoned Hira 
Lal and asked him to make a state- 
ment in writing explaining his con- 
duct, Hira Lal then wrote out the 
document, Ex. P. W. 20/P8, which the 
Presiding Officer made over to Kushi 
Ram and Kushi Ram passed it on to 
the petitioner that very day at 3 
P M. when the petitioner visited the 
polling station, According to Khushi 
Ram the Presiding Officer did not 
keep a copy of the document with 
him. In answer to a question as to 
why the Presiding Officer should 
make over this writting to him, 
Khushi Ram said that he insisted on 
some’ proof in writing of the fact 
that Hira Lal was caught “read-hand- 
ed” while spoiling the ballot paper. 
According to Surinder Singh who 
came to the polling station at about 
1.30 P.M. having been informed of 
this incident, he met the Presiding 
Officer and threatened that he would 
complain about: the incident to the 
“higher authorities’, and that - after 
leaving the ‘polling station -he - went 
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to Pataudi and-sent three identical 
telegrams, one each to the Chief 


Election Commissioner of India, ‘the 
Chief Election Commissioner for Har- 
yana and the Deputy Commissiorer, 
Gurgaon. - 


8. The Polling Officer Hira 
Lal did not deny that the alleged 
confession Ext, P, W 20/P8 was in 
his handwriting and kore his signa- 
ture. His version of the incident and 
how the alleged confession came into 
existence is like this. His duty was 
to fold ballot papers and to hand 
over the seal to the voter after rab- 
bing it with the ink pad. Some, ink 
from the pad had smeared his 
fingers asa result of which his 
finger marks were imprinted aececi- 
dently on a ballot paper. The Fre- 
siding Officer cancelled that ballot 
paper, made over a fresh one to the 
voter, and changed the duty allotted 
to Hira Lal. Hira Lal’s explanation 
of the incident was recorded in a 
document, Ex. P. W. 30/R2, wkich 
he submitted to the Presiding Officer 
immediately after tke occurrence. 
This document also bears an endorse- 
ment of the Presiding Officer Margal 
Sain which reads: 

"Only one ballot paper ‘was 
spoiled by the polling officer, andthe 
same ballot paper was cancelled by 
me, and this spoiled ballot peper 
was filed at another place, and then 
the work was -done properly and 
rightly.” 


According to Hira Lal his aleg- 
ed confession was forcibly taken 
from him sometime towards the 2nd 
of June, 1972, more than three 
months after the incident by Khushi 
Ram, Surinder Singh and .two or 
three other persons, Hira. Lal’s story 


is that at about 8.30 in the n:ght 
Surinder Singh, Khushi Ram and 
several other persons threatening. 


him witha gun forced him to get 
into a jeep .which. was driven. inio a 
jungle and he was made to write out 
the.‘confession’ to the dictation of 
Surinder Singh, and after this was 
done they left him there alone and 
sped. away in. the jeep, and that be- 
fore leaving they warned him chat 
he would be killed if he disclosed 
the incident to anyone. 

» 9 The Presiding Officer. r 
gal- Sain deposed as R, .W. 5.: 
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supported the version of the incident 
given by Hira Lal as to how the 
ballot paper in question came to be 
spoiled. . According to this: witness 
Hira Lal had himself brought to his 
notice that the. ballot paper had 
been . spoiled accidently. He then 
asked Hira Lal to give: him a state- 
ment in writing. Hira Lal then 
wrote out the report, Ext. P. W. 30/ 
R2, in the presence of Khushi Ram 
and others, The witness then read 
out the statement loudly and endors- 
ed his own comments on the same 
paper, to which we have already re- 
ferred. The witness. stated that 
Surinder Singh who visited the pol- 
ling station at about 1 P.M. made no 
enquiries from him regarding the in- 
cident, and denied that the polling 
was suspended for any time. In the 
course of cross-examination of this 
witness,. a document was produced on 
behalf of the petitioner purported to 
be a report submitted by Mangal 
Sain to the Returning Officer. This 
document, marked Ext. R. Ww. 5/P. 14, 
reads: 


“To ; 

The Reunie Officer 

Gurgaon. . 
Sir,- 

Ballot Paper No. .061511 was 
shown to me by Shri Khushi Ram 


Agent as V. H. P. there was a thumb 
*‘mpression on the ballot paper at 
the symbol of Shri Shis -Ram one of 
the candidate. 


(A) Shri Khushi Ram Agent re- 
ported that it was done by Sh. Hira 
Lal one of the Polling Officer the 
case caught at 11.45 A.M. and the 
Polling was restart 12.45 P.M. it 
was also noticed in the early hour. I 
warned to Sh. Hiralal to be more 
careful. 


I have taken the Ballot paper in 
‘A) question from Shri Khushi Ram 
Agent. 

Yours faithfully 
Mangal Sain 
1-3-72° 


79. Govt. Pry. ‘School 
‘Dhani Khumbhawas 
(Bhorakalan)” 
Seeking to explain this: document the 
witness said. “I. had written this 
document also. I .was.. coerced to 
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write. this document 3 or 4 days after 
this incident at-Gurgaon by Khushi 
Ram and Surinder Singh son of the 
petitioner.” According- to the witness, 
Khushi Ram and Surinder Singh had 
threatened him. that unless. he agreed 
.to write as he was told he. would 
not be allowed. 'to. live in: Gurgaon; 
and out of fright he” obliged: Man- 
gal Sain added that ‘he made -over 
this document -R. W. 5/P. 14 to the 
General Assistant to the Deputy 
Commissioner: a few days later but 
was told that: nothing could be done 
with regard to his complaint ` at that 
stage. ` 


, -107 Ranjit Singh” ‘General 
Assistant to ‘the . Deputy. Commis- 
sioner Gurgaon and -the „Returning 


Officer for. Patawidi ‘Assembly. Consti- 
tuency, was examined as R. W. 4, He 
enquired ` into the © circumstances 
leading to the spoiling ` ‘of the: ballot 
paper, His evidence, is that he made 
enquiries ‘from the, Presiding, Officer 
Mangal Sain . rand: also from the pol- 
ling’ staff and the polling agents of 
the candidates, The Presiding Of- 
ficer handed over to him .a report 
which he had’ prepared containing 
his version of the incident, Accord- 
ing to.the witness no one complain- 
ed to him that the Polling ` Officer 
had deliberately spoiled the ballot 
paper, On the basis of the report 
submitted by. -the . Presiding es 
which; on ‘enquiry, he accepted ` 
correct, he prepared his ‘own eet 
on the same day immediately ‘on 
reaching, his “headquarters: ‘That ‘re- 
port is Ext. P. W. 4/R. 9, Surpris- 
ingly no question was put to ‘this 
witness regarding the document, Ext. 
R. W. 5/P. 14,: which, according - to 
Mangal Sain, he ‘was coerced to 
write and which he later mace over 
to Ranjit Singh. - 5 


11. The High Court on exa- 
mination of the evidence found that 
the report. of the Polling Officer, Ext. 
P. W: 30/R. 2, and the endorsement 
thereon made by the Presiding Off- 
cer contained the authentic version. 
of the incident regarding the ballot 
paper, that Exts. P.--W. 20/P. 8 and 
R. W. 5/P. 14 containing different 
versions of the incident must have 
come into- existence’ ‘subseqtiently as 
the suspicious - circumstances sur- 
rounding the execution of these two 
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documents suggested. The High 
Court did not fail to notice that the 
Polling: Officer’s story of threat and 
coercion seemed somewhat exaggerat- 
ed but in view -of the other circum- 
stances did not attach much: impor- 
tance to. -these exaggerations; . among 
the circumstances that. weighed with 
the High -Court -were that there was 
no possible reason why notice of the 
Returning Officer was. not drawn to 
Hira Lal’s alleged confession contain- 
ed in; Ext. P, W, 20/P.8, the . fact 
that no. mention . was “made - about 
Hira -Lal’s alleged - confession. in the 
telegraphic complaint . made by 
Surinder Singh to the election autho- 
rities ‘regarding the ballot paper in- 
cident, and the circumstance that the 
document, Ext, P.- W. 20/P. 8,- did 
not. contain any - endorsement - of the 
Presiding Officer or any. other Poll- 
ing Officer. which was only natural 
for Khushi Ram to cbtain, if the - al- 
legation had. been. true. Considering 
the. circumstances ourselves we think 
that the conclusion reached by . the 
High ‘Court is right and the version 
appearing from the report of the. 
Presiding Officer Mangal Sain repre- 
sents the correct account of the inci» 
dent concerning the ballot’ paper, — 


12, As for the document, 
R. W.: 5/P. 14, this document was 
not referred to in the election peti- 
tion, nor was. it mentioned in the list 
of reliance, and, as stated earlier, 
Returning Officer Ranjit Singh was 
not .asked any question regarding the 
document which was addressed ‘to 
him. It was brought out: for ‘the 
first time when Mangal Sain was 
confronted with it in cross-exatnina- 
tion. It is also. difficut to explain 
how this document, addressed to the 
Returning Officer, came to be pro- 
duced' from the petitioner’s custody. 


‘For all these reasons the High Court 


declined, in our opinion rightly, to 
Place any reliance on it, 


13. - The ‘only ‘other ` ground 
that was urged in this dppeal, rather 
half-heartedly, ` is built on the ‘alle- 
gations in paragraphs 7, 8, 12 (ii} 
and .12 (iii) of the election petition. 
Tt is stated that the: first respondent 
got printed a handbill, Ext. P. W. 1/P.2, 
in, the’ name of his agent and Suppor- 
ter Shiv’ Narain’ - Chauhan from- M/s. 
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P. K. Press, Delhi, which contains. an 
appeal to the voters ‘to vote on . the 
ground of caste and includes a wrong 
statement of fact, which the first rzs- 
pondent and his agent Shiv Narain 


both knew to be false, regarding fhe - 


candidature of the second respondent, 
Shri Mangtu Ram, that‘he wasa figue- 
head set’ up by the petitioner for nis 
own benefit, It is further alleged that 
the first respondent and his agent 
Shiv Narain distributed copies.of -he 
handbill a few days before the pollag 
inthe meetings held in- several villages 
in the Pataudi Constituency with zhe 
intention of furthering the elect_on 
prospects of the first respondent. The 
contents of the handbill .distribuzed 
in these meetings constitute, accozd- 
ing to the petitioner, corrupt prac- 
tices within the meaning of sub-sec- 
Pons G) (3) and (4) of Section 123 of 
the Act. 


14. The evidence as p” che 
distribution of handbills, as found by 
the High Court, is vague and ‘un- 
convincing. Khairati Lal (P. W. 1), 
proprietor of the Press where the 
handbills are said to have been 
printed, had not met the. person who 
placed the order for printing. ‘he 
Manager of the Press who was ` the 
best person to fix the identity of the 
person who placed. the : order ‘was 
not examined, The manuscript of 
the handbill has not -been produced, 
to which the explanation given by 
Khairati Lal that it had been :. čes- 
troyed was not. found believable by 
the High Court. The Register; Ext. 
P. W. 1/P. 1, produced by Khai-ati 
Lal, discloses ` that it was not rezu- 
larly kept. in the course of business, 
and the entries ‘therein have’ not 
been proved by independent evidence. 
We therefore agree with the High 
Court ‘that the petitioner has’ fazed 
to prove the charge of corrupt prac- 
tice under - sub-sections* “(3)- and (4) 
of Section 123 of. the Act: 


15. It is well settled now that 
unless the findings of fact recorded 
by the High Court suffer from sany 
serious infirmity, this Court Would 
not disturb such findings. On -he 
evidence, the conclusions reached by 
the High Court seem to be perfect- 
ly legitimate and. reasonable and. we 
find no ‘cause to take ‘a different 
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view, The appeal is accordingly dis- 
missed with costs, 7 
appeal dismissed. 


AIR -1976 SUPREME COURT 939 
o (From: AIR 1974 Karnataka 78) 
Y. V. CHANDRACHUD, P. N. 
BHAGWATI AND R. S. SAR- 
KARIA, JJ. 

C. M. Arumugam, Appellant v. 
S. ` Rajgopal and others, Respondents. 

Civil Appeal No, 1171 of 1973, 
D/- 19-12-1975. 

(A). Representation of the People 
Act (1951), Sec. 116-A — Respondent 
in election petition conceding that he 
embraced Christianity in 1949 — 
High Court acted on concession — 
Question cannot be reagitated before 


_ Supreme Court.. 


The question whether the Ist 
respondent abandoned Hinduism and 
embraced° Christianity -in 1949 is es- 
sentially a question of fact and if, 
at the stage of the arguments before 
the High Court, the Ist respondent 
conceded- that, in -view of the’ deci- 
sion of this Court in-the earlier case, 
this question did.. not. survive for 
consideration and the High Court, 
acting on the concession of the Ist 
respondent; refrained from examining 
the question on merits and proceed- 
ed on the basis .that it stood conclud- 
ed by the decision of this Court in 
the earlier case, the respondent 
must be held bound by the conces- 
sion and he could not be permitted 
to reagitate the question,. (Para 7) 

(B) -Representation of the People 
Act (1951), Sec. 116-A — Mixed 
question of law and fact — Question 
whether on conversion to Christianity 
ist respondent cesed to be member 
of Adi Dravida caste — Decision 
given in case’ relating to 1967 Gene- 
ral Election — ‘Binding nature in 
ease relating to’ 1972 _ General Elec- 
tion. 


The question... ' whether, on.. con- 
version, to. Christianity, the ist res- 
pondent: ceased to be;a member of 
the Adi Dravida. caste, is. a mixed 
question of law and fact and a con- 
cession made by. the ist. respondent 
on such a, question ‘at the stage of 
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argument before the High Court, can 
preclude him from reagitating it in 
the appeal before this Court, when it 
formed the subject-matter of an 
issue before the High Court and full 
and complete evidence in regard to 
such issue was led by both parties. 
Tt is true that this Court held in the 
earlier case that, on embracing 
Christianity in 1949, the 1st respon- 
dent ceased to be a member of the 
Adi. Dravida caste, but this decision 
given in a case relating to 1967 Gene- 
ral Election on the basis of the evi- 
dence led in that case, cannot be res 
judicata in the case in question which 
relates to 1972 General Election and 
where fresh evidence has been ad- 
duced on behalf of the parties, and 
more so, when all the parties in the 
case are not the same as those in the 
earlier case, It is, therefore, compe- 


tent to consider whether, on the evi- . 


dence on record in the case in ques- 
tion it can be said to have been esta- 
blished that, on conversion to Chris- 
tianity in 1949, the lst respondent 
ceased to belong to Adi Dravida caste. 
(Para 8) 
(C) Constitution (Scheduled 
Castes) Order 1950, Paras 2, 3, Sch. 
Part VII Cl. (1)— Convert to Chris- 
tianity again professing Hindu reli- 
gion and accepted by members — 
He becomes member of his original 
caste, f 
On reconversion to Hinduism, a 
person can once again become a mem- 
ber of the caste in which he was 
born and to which he belonged be- 
fore conversion to another religion, 
if the members of the caste accept 
him as a member, AIR 1974 Kant 78, 


Affirmed, (Para 17) 
If a person who has embraced 
another religion can be reconverted 


to Hinduism, there is no rational 
principle why he should not be able 
to come back to his caste, if the 
other members of the caste are pre- 
pared to readmit him as a member. 
It stands to reason that he should 
be able to come back to the fold to 
which he once belonged, provided of 
course the community is willing to 
take him within the fold. 
(Para 17) 
It is, obvious that the object and 
purpose of the Constitution (Schedul- 
ed Castes) Order, 1950 would be ad- 


C. M. Arumugam v. S. Rajgopal (Bhagwati J.) 


A.I. R. 


vanced -rather ‘than retarded by 
taking the view that on reconversion 
to Hinduism, a .person can once 
again become a member of the 
Scheduled Caste to which he belong- 
ed prior to his conversion. ‘ 
(Para. 17) 
In the circumstances it was held 
that the election petitioner was re- 
cognised and accepted as a member 
of the Adi Dravida caste by the 
other members of that community 
and consequently rejection of his no- 
mination for election from the re- 
served constituency was illegal. 
(Para 19) 
Cases Referred: Chronological Paras 
AIR 1975 SC 420 = (1975) 1 SCC 589 


11 
AIR 1969 SC 10! = (1969) 1 SCR 


254 3, 5, 16 
(1967) 30 Ele LR 199 = (1969) 2 
Andh WR 118 . 11 


(1967) 31 Ele LR 211 (Andh Pra) 11 
AIR 1954 SC 236 = 1954 SCR 817 


12 

a 1952 Mad 474 = ILR (1953) Mad 
6 10 
AIR 1940 Mad 513 = (1940) 1 Mad 
LJ 800 . - 16 
AIR 1934 Mad 630 = 67 Mad LJ 
389 16 
(1910) ILR 33 Mad 67 = 19 Mad LJ 


714 10 
(1910) ILR 33 Mad 342 = 20 Mad LJ 


49 10, 16 
(1902) ILR 26 Bom 174 = 3 Bom LR 
718 16 
(1886) ILR 9 Mad 436 16, 17 


Mr. M. N. Phadke, Sr. Advocate, 
(M/s. M. N. Ghatate and S. Bala- 
krishnan, Advocates with him), for 
Appellant; Mr. A. K. Sen, and Mr. G. 
L. Sanghi, Sr. Advocates, (M/s. S. M. 
Veerappa and Altaf Ahmad, Advocates 
with them), for Respondents. 

Judgment of the Court was 
livered by 


BHAGWATI, J..— This appeal 
under S. 116-A of the Representation 
of the People Act, 1951 is direc= 
ed against an order made by the 
High Court of Mysore setting aside 
the election of the appellant on the 
ground that the nomination paper of 
the Ist respondent was improperly 
rejected by the Returning Officer. 
This litigation does not stand in iso- 
lation. It has a history and that is. 
necessary to be noticed in order to 


de- 
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appreciate the arguments which have 
been-advanced on behalf of both 
parties in the: appeal. . ii : 
eo The appellant and the 1st 
respondent have been opponents in 
the electoral battle since “along time. 
The constituency. from which they 
have been standing as candidates is 
68 KGF Constituency for election to 
the Mysore Legislative Assembly. 
They opposed each other as candida- 
tes from this constituency in 1367 
General Election to the Mysore Lesis- 
lative Assembly, Now, the seat from 
this constituency was a seat reser-ed 
for Scheduled Castes and, therefore, 
only members of Scheduled: castes 
. could stand as candidates from als 
constituency, The expression “Sche- 
duled Castes” has a technical mean- 
ing given to it by Cl. (24) of Artcle 
366 of the Constitution and it means 
“such castes, races. or tribes or parts 
of or groups within such castes or 
tribes as are deemed under Art. 341 
to be Scheduled Castes for the pur- 
pose of the Constitution”. The Fre- 
sident, in exercise of the power con- 
ferred upon him under Art, 341 issu- 
ed the Constitution (Scheduled Cas- 
tes) Order, 1950, Paragraphs 2 =nd 
3 of this Order are material end, 
since the amendment made by Cen- 
tral Act 63 of 1956, they are in zhe 
following terms: ee 

“2 Subject to the provisions of 
this Order, the castes, races or tri- 
bes or parts of, or groups within 
castes or tribes specified in Part I to 
XIII of the Schedule to this Order 
shall, in relation to the States to 
which those parts respectively relate, 
be deemed to be scheduled castes so 
far as regards. members thereof rəsi- 
dent in the localities specified in re- 


lation to them in those Parts of taat 


Schedule. 


3. Notwithstanding anything con- 
tained in Paragraph: 2; no . person 
who. professes a religion differsnt 
from the Hindu or the Sikh religion 
shall be deemed to be a member of 
a Scheduled Caste.” 
The Schedule to this Order in Part 
VIII sets out “the castes, races or 
tribes or parts of or groups within 
castes or tribes” which shall in the 
different areas of the State of My- 
sore be deemed to be Scheduled 
Castes, We are concerned with CL 


‘Court under Sec, 116A of the 
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(1) of ‘Part VIII as the area of 68 
KGF Constituency -is covered by that 
clause, One of the castes specified 
there is Adi Dravida and that caste 
must, therefore, for the purpose’ of 
election from 68 KGF Constituency, 
be deemed to be a Scheduled Caste. 
The appellant was admittedly, at.the 
date when he filed his nomination 
paper for the 1967 election from 68 
KGF Constituency, an Adi © Dravida 
professing Hindu religion 
consequently qualified to stand as a 
candidate for the reserved seat: from 
this constituency. The lst respondent 
also claimed to be an Adi Dravida 
professing Hindu religion and on this 
basis filed his nomination from the 
same constituency. The appellant 
and. the Ist respondent were thus ri- 
val candidates — in fact they were 
the only two contesting candidates — 
and in a straight contest, the -lst 
respondent defeated the appellant and 
was declared elected. 


3. The appellant therëupon 
filed -election petition No. 4 of. 1967 
in the Mysore High Court challeng- 
ing the election of the Ist respon- 
dent on the ground that the Ist 
respondent was not an Adi Dravida 
professing Hindu religion at the date 
when he filed his nomination and 
was, therefore, not qualified to stand 
as a candidate for the reserved seat 
from 68 KGF Constituency. The My- 
sore High Court, by an order dated 
30th August, 1967, held that the ist 


-respondent was converted to Chris- 


tianity in 1949 and on such conver- 
sion, he ceased to be an Adi Dravida 
and, therefore, at the material date, 
he could not be said to be a member 
of a Scheduled Caste, nor did he pro- 
fess Hindu religion, and he was con- 
sequently not eligible for being cho- 
sen as a candidate for election from 
a reserved constituency. The Ist 
respondent being aggrieved by the 
order setting aside his election, pre- 
ferred C. A. No. 1553 of 1967 to ie 
e- 
presentation of the People Act, 1951. 
This Court addressed itself to four 
questions, namely, first, whether the 
lst respondent had-.become a convert 
to Christianity in 1949; secondly, 
whether, on such conversion, he ceas- 
ed to be a member of Adi Dravida 
caste; thirdly, whether he had re- 
verted to Hinduism. and started pro- 


and was . 
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fessing Hindu religion at the date of 
filing his nomination, and . lastly, 
whether on again professing: the 
Hindu religion, he once again became 
a member of Adi Dravida caste.: So 
far as the first question was ‘con- 
cerned, this Court; on a consideration 
of the evidence, held that the 1st 
respondent was converted to Chris- 
tianity in 1949 and in regard to- the 
second question, this Court observed 
that it must be held that when 
the Ist respondent embraced Chris- 
tianity in 1949, he ceased to belong 
to Adi Dravida caste. This Court 
then proceeded to consider the third 
‘question and held that having. re- 
gard to the seven circumstances enu- 
merated in the judgment, it was clear 
that at the relevant time in 1967, that 
is, ‘in January-February 1967, the 1st 
respondent was professing Hindu. reli- 
gion. That led to a. consideration of 
the last question as to the effect of 
reconversion of the Ist respondent to 
- Hinduism. This Court referred to a 
number of decisions of various . High 
Courts which laid down the principle 
that “on reconversion to Hinduism. a 
person can become a member of the 
same caste in which he was born and 
to which he belonged before having 
been converted to another religion’, 
and pointed outthat the main basis on 
which these decisions proceeded was 
that “ifthe members of the caste ac- 
cept the reconversion of a person asa 
member, it should be held that he does 
become a member of that caste, even 
though he may have. lost member- 
ship of that caste on . conversion -to 
another religion”. This Court, how- 
ever, did not consider it necessary to 
express any opinion on the . correct- 
ness of these decisions, as it ‘found 
that even if the principle enunciated 
in these decisions was valid, the 1st 


‘respondent did not give evidence to, 
laid down. 


satisfy the requirements . 
by this principle and “failed . to esta- 
blish that he became a member. of 
the Adi Dravida Hindu caste after he 
started professing the. 
pion”, This . Court observed that 
‘whether the membership of a caste 
can be acquired by conversion to 
Hinduism or: after reconversion to 
Hinduism is a question on which we 


have refrained from expressing our. 
opinion because on . the assumption. 


' that it can be acquired; we have ar- 


Hindu reli- 


A.LE. 


rived at the conclusion that. the ap- 
pellant”, that is, the 1st respondent 
in the present case, “must fail in 
this appeal”. This Court accordingly 
upheld the decision of the High .Court 
and dismissed. the appeal. S. Raja- 
gopal v, C.. M. Arumugam, (1969) 1 
SCR 254 = (AIR 1969 SC 101), z 


4. This decision was given by 
a Bench consisting of two judges on 
3rd May, 1968. In the three or four 
years that followed certain events 
happened: to which we shall refer a 
little later. Suffice it to state for the 
present that, according to the Ist 
respondent, these events showed that 
the members of the Adi Dravida. 
caste accepted him as a member and 
regarded him as belonging to their 
fold. The next General Election to 
the Mysore Legislative Assembly 
took place in 1972. There was again 
a contest - from 68. KGF Constituency. 
which -was reserved for candidates 
from Scheduled Castes. The appellant 
filed his nomination as a candidate 
from this constituency and so did 
the ist respondent. .The nomination 
of the 1st respondent was,. however, 
objected by the appellant on the 
ground that the ist respondent was 
not an Adi Dravida professing Hindu 
religion at the date of filing his no- 
mination and he was, therefore, not 
qualified to stand as a candidate for 
the reserved seat from this constitu- 
ency, The ist respondent rejoined 
by saying that he was never con- 
verted to Christianity and. that in 
any event, even if it was held that. 
he had .become a Christian, he ‘was 
reconverted to Hinduism since long 
and was accepted by the members of 
the Adi Dravida caste as belonging to 
their fold and was, therefore, an Adi 
Dravida professing Hindu religion at 
the material date and hence qualified 
to stand as a candidate. The Return- 
ing Officer, by an order dated 9th 
February, 1972, . upheld the objection 
of the! appellant and taking the view 
that, on conversion to. - Christianity, 
the Ist respondent ceased.to be an 
Adi Dravida and thereafter on re- 
conversion, he could not claim the 
benefit of the Constitution (Schedul-. 
ed Castes) Order, 1950, the Returning 
Officer rejected the nomination. of the 
Ist respondent. The election . there- 


after:'took place. without the Ist--res- 
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pondent as a candidate .and the ap- 
pellant. having obtained the highest 
number of votes, was declared elect- 
ed 
' & =- The’ Ist: TEO E E 
High Court of Mysore 
the election’ of the: appellant on the 
ground -that the nomination of the 
lst respondent was improperly ze- 
jected. This was. a grotind under Sec- 
tion 100 (1) (c) of the Act and if 
well founded. it would be sufficient, 
without more. to invalidate the elec- 
tion, The point which was, there- 
fore. ‘seriously debated: before the 
High Court was whether the nomi- 
nation of the ist respondent was im- 
properly rejected and. that in its turn 
depended ‘on the answer to the ques- 
tion ‘whether’ the 1st raspondent was 
an Adi Dravida professing Hindu ze- 
ligion at the date of filing his nomi- 
nation. There were -four aspects bear- 
ing on this question which arose Zor 
consideration and they were broadly 
the same as in the earlier case (AIR 
1969 SC 101) (supra), namely, whe- 
ther the Ist respondent embraced 
Christianity in 1949, whether on- nis 
conversion to Christianity ‘he ceased 
to belong to Adi Dravida caste,. whe- 
ther he was reconverted to Hindusm 
and whether on such ‘reconversion, 
he was accepted by the. members of 
the Adi Dravida caste as belong-ng 
to their fold. So far as the first: three 
aspects were. concerned, . the Hgh 
Court took the view that. they mast 
be taken-to be concluded ‘by zhe 
decision of this Court in the eartier 
case (supra) and the discussion of the 
question must. therefore, proceed on 
the . established premise that the Ist 
respondent was: born an Adi Dravida 
Hindu. he was converted to Chcis- 
~tianitv in 1949 and on such convyer- 
sion he lost his capacity as an Adi 
Dravida Hindu and'at least by the 
year 1967, he: had once again start- 
ed professing Hindu religion, Vis-a- 
vis the fourth aspect. the High Ccurt 
observed: “It is settled law that 
reconversion to Hinduism does . not 
_reauire any formal ceremony or ri- 
tuals or expiatory ceremonies, thet a 
reconvert to Hinduism can revert -to 
his original Hindu caste on acceptance 
_by the: members of that. caste and 
. that the auantum and. degree of. proof 
of acceptance depends on the facts 


‘ala 
Election Petition No. 3 of 1972 in -tne 
challenging. 


. the Constitution 
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and circumstances: of each case,’ 


cording to the established . customs 
prevalent in a particular locality 
amongst the caste there”’,. and on 


this view of the law, the High Court 
proceeded to examine the evidence 
led on behalf of the parties - and 
pointed out that this evidence esta- 
blished _twelve important circum- 
stances subsequent to January-Febru- 
ary 1967 which clearly showed: that 
the Ist respondent was accepted into 
their fold by: the members of the 
Adi Dravida caste and he was, there- 
fore, at the material time, an Adi 
Dravida professing Hindu religion as 
required by Paragraphs 2 and 3 of 
(Scheduted Castes) 
Order, 1950. The High- Court, in 
this. view, held that the nomination 
of the lst respondent was’ improper- 
ly rejected: by ‘the Returning Officer 
and that invalidated ` the election 
under Section 100 (1) (c) of the Act. 
The High Court accordingly set 
aside the election of- the appellant 
and declared it to be void, This judg- 
ment’ of the High Court is impugn- 
ed in the present appeal under Sec- 
tion T16A of the Act., 


6. Now before we ‘deal with 
the contentions urged on behalf of 
the appellant in support of the ap- 
peal, it would be convenient first to 
refer. to two grounds: which were 
held by the High Court against the 
ist respondent, The ist respondent 
contended that these two ‘grounds 
were wrongly decided against him 
and even on these two grounds 
he was entitled to claim that, at the 
material time, he was an Adi Dravida 
professing Hindu religion. The first 
ground was that he was never .con- 
verted to Christianity and the second 
was, that, on such conversion, he did 
not cease to be an Adi Dravida. .The 
appellant disputed the claim of the 
lst respondent to agitate these two 
grounds ‘in the. appeal before us, The 
reason given was that the ist res- 
pondent had not.. pressed them in. 
the course of the. arguments before 
the -High Court and. had conceded. 
that, in view of the judgment of this 
Court in the earlier case, Issue No. 
3: which raised the question: ‘“Whe- 
ther the petitiorier having. abandoned 
Hinduism and embraced Christia- 
nity in the year 1949 had lost the 
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membership of the Adi Dravida 
Hindu caste and incurred the disqua- 
lification under Paragraph 3 of the 
Constitution (Scheduled Castes) 
Order, 1950” and “Is this issue con- 
cluded against the petitioner by vir- 
tue of thè judgment of the High 
Court in Civil Appeal 1553 of 1967” 
did not survive for consideration. 
There can be no doubt thát so far as 
the first of these two grounds is con- 
cerned. there is force in the objec- 
tion raised on behalf of the appel- 
lant. 


7. - The question whether the 
ist respondent abandoned Hinduism 
and embraced Christianity in 1949 is 
essentially a question of fect and if, 
‘at the stage of the arguments before 
the High Court, the Ist respondent 
conceded that, in view of the decision 
of this Court in the earlier case, this 
question did not survive for conside- 
ration and the High Court, acting on 
the concession of the ist respondent, 
refrained from examining the ques- 
tion on merits and proceeded on the 
basis that it stood concluded by the 
decision of this Court in the earlier 





ease, how could the ist respondent 
be now permitted to reagitate this 
question at the hearing of the ap- 
peal before this Court? The lst res- 
pondent must be held bound by the 
concession made by him on a ques- 
tion of fact before the High Court. 
We cannot, therefore, permit the Ist 
respondent to raise an argument that 
the evidence on record does not esta- 
blish that he embraced Christianity 
in 1949. We must proceed on the 
basis that he was converted to Chris- 
tianity in that year. 


8. The position is, however, 
different when we turn to the ques- 
tion whether, on conversion to 


Christianity, the lst respondent ceas-_ 


ed to be a member of the Adi Dra- 
vida caste, That question is a mix- 
ed question of law and fact and we 
do not think that. a concession made 
by the Ist respondent on such a 
question at the stage of argument be- 
fore the High Court, can preclude 
him from reagitating it in the appeal 


before this Court, when it formed 
the subject-matter of an issue þe- 
fore the High Court and full and 


complete evidence in regard to such 
issue was led-by both parties. It ‘is 


A. IR. 


true that this Court held in, the ear-| 
lier case that, on embracing Chris- 
tianity in 1949, the Ist respondent 
ceased to be a member of the Adi 
Dravida caste, but this decision given 
in a case relating to 1967 General 
Election on the basis of the evidence 
led in that case, cannot be res judi- 
cata in the present case which rela- 


tes to 1972 General Election and 
where fresh evidence has been ad- 
duced on behalf of the parties, and 


more so, when all the parties in the 
present case are not the same as 
those in the earlier case. It is, there- 
fore, competent to us to consider 
whether, on the evidence on record 
in the present case, it can be said to 
have been established that, on con- 
version to Christianity in 1949, the 
lst respondent ceased to belong to 
Adi Dravida caste. 


9. It is a metter of common 
knowledge that the institution of 
caste is a peculiarly Indian institu- 
tion. There is considerable contro- 
versy amongst scholars as to how the 
caste system originated in this 
country, It is not necessary for the 
purpose of this appecl to go` into 
this highly debatable question. It is 
sufficient to state that originally 
there were only four main castes, but 
gradually castes and sub-castes mul- 
tiplied as the social fabric expanded 
with the absorption of different 
groups of people belonging to various 
cults and professing dizferent religi- 
ous faiths. The caste system in its 
early stages was quite elastic but in 
course of time it gradually harden- 
ed into a rigid framework based upon 
heredity, Inevitably it gave rise to 
gradation which resulted in social 
inequality and put a premium on 
snobbery. The caste system tended 
to develop, as it. were, group snob- 
bery, one caste looking down upon 
another, Thus there came into be- 
ing social hierarchy and _ stratifica- 
tion resulting.in perpetration of- so- 
cial and economic injustice by the 
so-called higher castes on the - lower 
castes. It was for this reason that. 
it was thought necessary by the 
Constitution makers to accord fa- 
voured treatment to the lower castes 
who were at the bottom of the scale 
of social values and who ` were. ‘af-. 
flicted by social and economic disabi- 
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lities and the 
accordingly provided -that the Presi- 
dent may specify the castes and 
these would ‘obviously be the lcwer 
' castes which had suffered centuries 
. of oppression and exploitation — 
which shall be deemed to be Sche- 
duled Castes and laid down the 
principle that seats should be reserv- 
ed-in the legislature for the Sche- 
duled Castes as it was believed, and 
rightly, that the higher castes would 


not properly represent the interest: of. 


these lower castes. 


_, 10° But that immediately rai- 
ses the question: what is a caste? 
When: we speak of a caste, we do 
not mean to refer in this contex= to 
the. four primary castes, but to the 
| multiplicity of castes and sub-castes 
which .disfigure the Indian social 
scene, “A caste”, as pointed out by 
the High Court of Madras in Coop- 
poosami Chetty v. Duraisami Chetty, 
(1910) ILR 33 Mad 67 “is a voluntary 
association of persons for certain 
purposes”. It is a well defined yet 
fluctuating group of persons govern- 
. ed by their own rules and regula- 
‘tions for certain. internal purp3ses. 
Sir H. Risley has shown.in his book 
_ on People of India how castes are for- 
- med based not only.on community of 
religion, but also on community of 
functions..It is also . pointed out by 
Sankaran Nair, J., in Muthusami v. 
Masilamani (1910) ILR. 33 Mad 342 
EEE TIAN a change in the occupetion 
sometimes ` creates a new caste A 
common occupation sometimes com- 
bines members of different castes into 
a'distinct body which becomes a new 
caste. Migration to another pace 
makes sometimes a new caste.” A 
caste is more a social combination zhan 
a religious group. But since, as 
pointed out by Rajamannar, C. J, in 
G. Michael v. S. Venkateswaran, 
ILR. (1953).Mad._106_ =. (AIR. ~ 1952 
Mad 474) ethics provides the stan- 
dard for social life and it: is founded 
ultimately on religious beliefs and 
doctrines; religion is inevitably mix- 
ed up with social conduct and that is 
why caste has become an integral 
feature of Hindu society. But from 
that it does not necessarily follow as 


an invariable rule that whenever a- 


- person renounces Hinduism and em- 
religious - faith, he 
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automatically ceases to be a member 
of the caste in which he was born 
and to which he’ belonged prior to 
his conversion, It is no doubt true, 
and there we agree with the Madras 
High Courtin G. Michael’s - case 
(supra) that ‘the general rule is that 
conversion operates as an expulsion 
from the caste, or, in other words, 
the convert ceases to have any caste, 
because caste is predominantly a fea- 
ture of Hindu society and ordinari- 
ly a person who ceases to bea 
Hindu would not be regarded by the 
other members of the caste as be- 


-longing to their fold, But ultimate- 


ly it must depend on the structure of 
the caste and its rules and ‘regu- 
lations whether a person would cease 
to belong to the caste on his abjur- 
ing Hinduism, If the structure of 
the caste is such that its members 
must necessarily belong to Hindu re- 
ligion, a member, who ceases to be a 
Hindu. would go out of the castes, 
because no non-Hindu can be in the 
caste according to its rules and regu- 
lations. Where, on the other hand, 
having regard to its structure, as it 
has evolved over the years, a caste 
may consist not only of persons pro- 
fessing Hindu religion but also persons 
professing some other religion as 
well, conversion from Hinduism. to 
that other religion may not involve 
loss of caste, because even persons 
professing such other -religion can 
be members of the caste: ` This might 


‘happen where caste is based on eco- 


nomic or occupational characteristics 
and not on religious identity or the 
cohesion of the caste as a social 
group is so strong that conversion 
into another religion does not operate 
to snap the bond between the - con- 
vert and the social group, This. is 
indeed not an infrequent phenomenon 
in South India where, in some of the 
castes, even after conversion to 


Christianity, -a person is regarded as 


continuing to belong to the’ caste. 
When an argument was advanced be- 
fore the Madras High Court in G. 
(supra) “that there 
were several cases in which a mem- 
ber of one of the lower castes who 
has been converted. to Christianity 
has continued. not only -to consider 
himself as still being a member of 
the caste, but ‘has also been consider- 


-ed so by other members of the caste 
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who had not been converted,” Raja- 
mannar, C., J., who,. it. can-safely be 
presumed, was familiar with ‘the 
customs and .practices prevalent in 
South India, accepted the position 
“that instances can be found in which 
in spite of conversion the caste: dis- 
tinctions, might. continue”, though ‘he 
treated them as exceptions to the 
general rule. “ 


O IL The High Court of 
Andhra Pradesh also affirmed in 
Kothapalli Narasayya v. Jammana 
Jogi, (1967) 30 Ele LR 199 (Andh 
Pra) that “notwithstanding conver- 
sion, the converts whether ‘an indivi- 
dual or family or group of ‘converts, 
may like to be‘governed. by the law 
by which they’ were governed before 
they became’ converts ` ‘and the 
community to which they originally 
belonged may also continue to accept 
them within their fold notwithstand- 
ing’ conversion”, and proceeded to 
add: Dg ; : 


esease 


.- “While. tendency to divide into 
sects and divisions to form new sects 
with, their‘ own religious > and - social 
observances is a characteristic. feature 
of Hinduism ‘It should. ...... 
remembered. that sects were . 
not only on community of 
but also’ community. of. ; 
Casteism which has -taken deep 
roots in Hinduism for some reason or 
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other may not therefore cease its 
existence even - after conversion. 


May be that the religion -or faith- to 
which ‘conversion takes place, on 
grounds of .policy or: otherwise; does 
not take exception to this social order 
which does not interfere with its 
‘spiritual or theological aspect which 
is the main object of the. religion. 
That is why we find several mem- 
bers .of lower: :castes converted : to 
Christianity in Madras State 
still continue. to be members of their 
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necessarily result in extinguishment 
of caste and notwithstanding - conver- 
sion, a convert may enjoy the previ- 
leges social and political _by virtué 


of his being a member of the com- 


munity with its acceptance.” . 

The elected candidate in this case 
was ‘held to continue to belong ‘to 
the Mala Andhra. Caste which was a 
‘ Scheduled Caste, despite his conver- 
sion“ to -Christianity. It was again 
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reiterated: by the High Court of 
dhra Pradesh in a subsequent 
decision reported in K. Narasimha 
Reddy v. G. Bhupathi, (1967) 31. Ele 
LR.211 (Andh Pra) that survival əf- 
caste after conversion to Christianity 
is not an unfamiliar phenomenon in 
this part of the country and it was 
held that even after his conversion to 
Christianity, the elected candidate, 
who belonged to Bindla caste, speci- 
fied as a Scheduled Caste, -continued 
to retain his caste,’ since’ he . never 
-abjured his caste nor did his caste 
people ostracize or’ excommunicate 
. . The caste system is indeed so 
deeply ingrained in the Indian mind 
that, ‘as pointed out by this Cour 
in Ganpat v. Returning © Officer, 
(1975) 1 SCC 589 = (AIR 1975 SC 
420) “for a person who has grown 
up in Indian society, it is very diffi- 
cult to get’ out of the coils of the 
caste. system”* and, therefore, even 


conversion to another religion like 
Christianity, has in“some cases no 
impact on the membership of 


the ‘caste and the other’ members 
continue to regard the convert as- 
still being 'a member of the ‘taste. 
This Court pointed out in Ganpat’s 
case (supra) that “to ' this- day one 
sees - matrimonial advertisements 
which want a Vellala Christian bride 
or Nadar Christian bride’ which 
shows that Vellala and Nadar castes 
comprise both Hindus and Christians. 
'.. 12... It seems. that the correct 
test for determining this question is 
the one pointed out by this ` Court 
in Chatturbhuj. Vithaldas Jasani v. 
Moreshwar Parashram, 1954 SCR 817 
= (AIR 1954. SC 236). . Bose,- J., 
speaking on behalf of the Court in 
is case pointed out that when a 
question. arises | whether conversion 
operates as a break away from the 
caste “what we have to determine 
are the social. and ‘political conse- 
quences of such conversion and that, 
we feel, must be decided in a com- 
mon sense practical way rather than 
on theoretical and theocratic grounds.” 
The learned Judge then proceeded to 
add: a a 
“Looked at from the secular 
point of view, there are three factors 
which have- to be. considered: (1) the 
reactions of the óld- body, (2) the in- 
tentions of the individual himself and 
(3) thé rules of the new order, If the 
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old.order is. tolerant: ‘of the new 
faith and sees no reeson. to outcaste 
or ex-communicate the convert and 
the individual himself: desires’ and 
intends to retain his.old social pciiti- 
cal ties, the conversion is only nomi- 


‘ nal for all practical. purposes and 


when we have to consider the legal 
and political rights of the old body, 
the views of the new faith bese’ 
matter.” 


What is, E material to consi- 
der is how the caste looks at the 
question of conversion, Does it out- 
caste or ex-communicate. the corvert 
or does it still treat him as continu- 
ing -within its fold despite his conver- 
sion? If the convert desires and in- 
tends to continue as a member of 
the caste and the caste also conti- 
nues to treat him as a member, not- 
withstanding his conversion, he 
would continue to bea member of 
the caste and, “as pointed out by this 
Court “the views of the new | faith 
hardly matter”. This? was the 
principle on, which it was decided by 
the Court in Chatturbhuj Vitheldas 
- Jasani’s case (supra) shat Gangeram 
Thaware, 
Scheduled Caste candidate was `re- 
jected by the Returning Officer, con- 
tinued to be a Mahar’ which” was 
specified as a Scheduled “Caste; “des- 
pite his conversion to. -the “Mahanu- 
bhav faith, Ta ; 


13. Paa 2 and 3 -of 
the Constitution {Scheduled Castes). 
Order, 1950 ‘also support the |. view 


that even ‘after conversion, a person 


may continue.-to. -belong - to. a: -caste 
which has been .specified in. the 
Schedule to: that. Order as.a .Schedul- 
éd Caste, Paragraph 2 provides. that 
the castes specified in the - Schedule 
to the: Order. shall -be: deemed -to be 
Scheduled: Castes but - Paragraph: -3 
` declares’ that, notwithstanding -” -any- 
thing contained: in -Paragraph : 2; that 
is; notwithstanding that a: person-be- 
longs to a caste. specified as::a Sche- 
duled:: Caste,. he: shali not: be .deem- 
ed -to be'a ‘member. of the Scheduled 
Caste, if-he professes: a religion dif- 
ferent: from Hindu -or.Sikh -feligion. 
Paragraphs 2 and: 3 read «together 
thus clearly recognise that there. may 
be castes specified . as: Scheduled 
Castes which comprise ': persons be- 
longing to a religion different - from 
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Hindu or Sikh. religion :and.if that be 
so, it must follow a' fortiori, that in 
such ¢astes, conversion of: a person 
from Hinduism cannot have the - ef- 
fect of putting him- out of the caste, 
though by reason of. Paragraph 3 he 
would be deemed not to be a mem- 
ber of a Scheduled Caste. 


14, It cannot, therefore, be 
laid down as an absolute rule uni-. 
formly applicable in. all cases that 
whenever a member of a caste is 
converted from Hinduism to Chris- 
tianity, he loses his membership’ of 
the caste. It is. true that ordinarily 
on conversion to Christianity, he 
would cease to be a member of ‘the 
caste, but that is not an invariable 
rule. It would depend on the struc- 
ture of the caste and its rules and 
regulations... There are castes, parti- 
cularly in South. India, where this 
consequence. does- not follow on con- 
version, since such castes comprise 
both Hindus and Christians. Whether 
Adi Dravida is a caste which falls 
within this category or, not is a ques- 
tion which would have to be deter- 
mined on the evidence in this case. 
There is on the record evidence of 
Kakkan (PW 13), S.. C. Adimoolam 
(RW 1) and. K.'P, Arumugam (RW 
8), the. last two’ being witnesses exa- 
mined’ on behalf of the |. appellant, 
which shows that ‘amongst Adi Dra- 


vidas, there are’ both Hindus and 
Christians and there are inter-mar- 
riages . between them.. -It would, 


therefore, prima facie seem that, on 
conversion -to Christianity, . the 
ist respondent did., not cease to 
belong to Adi Dravida caste. But in 
the view we are taking as regards the 
last contention, ‘we do not think it 
necessary to. express any final opinion 
on ‘this’ noe ‘ á 


"45.7 a The third question in ‘con- 
troversy” between ; the’ parties _ was 
whether the 1st “respondent was re- 
converted to, Hindtiism, This. question 
stands concluded by the decision. of 
this Cotirt in. the” ‘earlier’ case and it 
must be held, for the reasons set out 
in’ “that” decision; that ‘at any rate since 
prior to- January-February 1967; the 
ist respondent was reconverted ` to 
Hinduism and, therefore; at the mate- 
rial. time, he was professing: the Hindu 
religion, so as- to satisfy tha. require- 
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tion (Scheduled Castes} Order 1950. 


. 16. - The last contention, which ` 
formed the subject-matter of contro- 


versy between the parties, raised the 
issue whether. on reconversion. to 
Hinduism, the 1st respondent could 
once again become a member of the 
Adi Dravida caste, assuming that he 
ceased to be such on conversion to 
Christianity, The argument of the 


appellant was that once the Ist res- - 


pondent renounced Hinduism and 
embraced Christianity, he could not 
go -back.to the Adi Dravida caste on 


reconversion to - Hinduism, He. un-- 


doubtedly became a Hindu; but he 
could no longer claim to be a mem- 
ber of the Adi Dravida caste. This 
argument is not sound on principle 
and it also runs counter to a long 
line. of decided cases. Ganpathi Iyer, 


a distinguished scholar and jurist, 
pointed out as far back as 1915 in 
his well-known treatise on ‘Hindu 


Law’: l 
. caste is a social combina- 
tion, the members. of which are en- 
listed by birth and not by’ enrol- 
ment, People do not join castes or 
religious’ fraternities as a matter of 
choice (in one respect); they belong 
to them as a matter of necessity; 
they: are born in their respective 
castes or sects, It cannot be said, 
however, that membership by 
is determined only by birth and not 
by. anything . else.” (emphasis suppli- 
ed) : 
Chandavarkar, 5, i 
Nathu v. Keshwaii, (1902) 
Bom 174:- 

“It is within - the power of a 
caste to admit into its fold men not 
born in it as it is within: the power 
of a club to admit any one ‘it likes as 
its member. To hold that the mem- 
bership of a caste is determined by 


observed in 
ILR 26 


birth is to hold that the caste-can- . 


not, if it likes, mix with another 
caste and form both. into one. caste. 


That would be striking at the very. 


toot of caste autonomy.” 

Sankaran Nair, J., made erva oni 
to the same effect in Muthusami’s 
case (1910) ILR 33° Mad 342 (supra) 
and concluded by saying: “It is, of 


course, open to a. community to ad- 
mit any person and ‘any marriage. - 


-to add: ` 


caste - 


„and the convert readmitted to 
status as a Brahmin, had he at any 
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performed between: him and- “any = 
meniber would in my opinion, be” 
valid’ Ganapathi Iyer, after: refer- 
ring to these two decisions, proceeded. 
“Of course it is open. to a- 
person to change his caste by enter- 
ing another caste if such latter caste. 
will admit him...... in this sense 
there is nothing to prevent a person 
from giving up his caste or -com-. 
munity just as the caste may re-ad- 
mit an expelled perscn or ‚an out- 
casted person if he conforms to. the 
caste observances.” Since a caste is a - 
social combination of persons govern- ` 
ed by its rules and regulations, it 
may, if its rules and regulations so 
provide, admit a new member just 
as it may expel an existing member, 
The rules and regulations of the 
caste may not have been formalised: 
they may not exist in black and 
white: they .may consist only of 
practices. and usages, If, according to: 
the practices and usages of the caste, 
any particular ceremonies. are re- 
quired to be performed Zor readmis~ 
sion to the caste, a _reconvert to 
Hinduism would’ have - to- perform 
those ceremonies if he seeks read- 
mission. to the ‘caste. That is why . 
Parker, J., -dealing “with the possible 
readmission of a reccnvert to Brah- 
minism observed in. Administrator- 
General of Madras v. Anandachati, 
(1886) ILR 9 Mad 466: © 

“His conversion to Christianity 
according to the Hindu ‘law, rendered- 
him an outcaste and ‘degraded, But 
according to that law, the degrada- 
tion might have been atoned ° aH 
is` 


time during. his life renounced Chris- 
tianity and. performed - the ‘rites ` of 
expiation . enjoined by. his: caste.” ‘ 

The rites of expiation were reed 
to by the learned . Judge because 
they were. enjoined’ by the Brahmin 
caste to-which the reconvert “wanted . 
to be readmitted. But if no rites or 
ceremonies are required to be per- 


formed for readmission of a person. ` 


as a member of the caste, the only _ 
thing necessary for 
would be the acceptance of the per- . 
son concerned. by the other members `. 
of the caste. This was pointed out ‘by ` 
Varadachariar,: J., in Gurusami Nadar 
v. Irulappa Konar, AIR, 1934 Mad 
630: where after referring io the 


readmission `` 
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aforesaid -passage from Administra- 
tor-General of Madras v. Ananda- 
chari (supra), the learned Judge said: 

“The language used in (1886) ILR 
9 Mad 466 merely refers to the expia- 
tory ceremonies enjoined by the prac- 
tice of the community in question; and 


with reference to the class of people . 


we are now concerned with, no 
suggestion has anywhere been made 
in the course of the evidence tkat 
any particular expiatory ceremonies 
are observed amongst them. No per- 
ticular ceremonies are prescribed for 
them by the Smriti writers nor have 
they got to perform any Homas, One 
has therefore only to look at the 
sense of the community .and from 
that point of view it is of particu- 
lar significance that the commun ty 
was prepared to receive Vedanaysga 
and defendant 5 as man and wife 
and their issue as legitimate.” , 


These observations of Varadachariar, 
J., were approved by Mockett, J., in 
Durgaprasada Rao v. Sudarsana- 
swami, AIR 1940 Mad 513 and he 
pointed out that in the case before 
him, there was no evidence of the 
existence of any ceremonial in Veda 
Baligi fisherman community of Go- 
palpur for readmission to that com- 
munity, Krishnaswami Ayyangar, J., 
also observed in the same case that 
“in matters affecting the well bemg 


or composition of a caste, the caste 
itself is the supreme judge”. (Em- 
phasis supplied). The same viw 


has also been taken in a number of 
decisions ‘of the Andhre Pradesh and 
Madras High Courts in election peti- 
tions arising’ out of 1967 Génezal 
Election, These decisions have been 
set out in the judgment `of ` tais 
Court in Rajgopal v. C. M; Aruru- 
gam, (AIR 1969 ‘SC 101), (supra). 


17. ` These cases show that the ` 


consistent view taken in this country 
from the time ` Administrator-Gene- 
ral of Madras v. Anandachari, .(1836) 
ILR 9 Mad 466 (supra} was decided, 
that is, since 1886, has’ been that on 
reconversion to Hinduism; a person 
can once again become a member of 
the caste in which he was born and 
to which he belonged before conver- 
sion to. another religion, if the mem- 
bers of the caste accept him as a 
member. There is no' reason either 
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on principle or on. authority which] 
should compel'us to disregard this 


view which has prevailed for ‘almost | - 


a century and lay down a . different 
rule ‘on the subject, If a person who 
has embraced another - religion’ can|” 
be reconverted to Hinduism, there is| _ 
no rational principle why he ‘should|- 
not be able-to come back to his ecaste,|- 
if the other members of the caste|’ 
are prepared to readmit him as a 
member.. It stands to reason that he 
should be able to come back to the 
fold to which: he once belonged, pro- 
vided of course the community is 
willing to take him within the fold. 
It is the orthodox Hindu society 
still dominated to a large extent, par- 
ticularly in rural areas, by medieva- 
listic outlook and status-oriented 


approach which attaches So- = 
cial and economic disabilities to a 
person belonging to a -Scheduled 


Caste and that is why: certain favour- 
ed treatment is given to him by the 
Constitution, Once such a person ceases 
to be a Hindu and becomes a Chris- 
tian, the social and economic disabi- 
lities arising because of Hindu reli- 
gion. cease and hence it is no longer 
necessary to give him protection and 
for this reason he is deemed not to 
belong to a Scheduled Caste, But 
when he-is reconverted to Hindu- 
ism, the social and economic disabili- 
ties once again revive and become 
attached to him. because these are 
disabilities inflicted by Hinduism, A 
Mahar-or a Koli or a Mala would | 
not be recognised as anything but a` 
Mahar or a Koli or a Mala after re-- 
conversion to Hinduism and he would ` 
suffer from the same social and eco- 

nomic disabilities from which he - 
suffered before he was converted to 
another religion. It is,- therefore, ob- 
vious: that the object and purpose of 
the Constitution (Scheduled. Castes) 
Order, -1950 would be advanced. ra- 
ther than retarded by taking . the 
view that-.on reconversion to Hindu- 
ism, a person can once again become 
a member of the Scheduled Caste to 
which he. belonged prior to his con- 
version. We accordingly -agree with 
the view taken by the High Court 
that on reconversion to Hinduism, the 


Ast respondent could once again re- 


vert to his original Adi Dravida, caste 
if he was accepted as such. by the- 
other members of the caste. 
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18. That takes us to the ques- 
tion whether .in fact the'-1Ist. respon- 
dent was accepted as a member. of 
the Adi Dravida caste after his- re- 
conversion to Hinduism. This Court 
in the earlier decision between ‘the 
parties found.that the lst respondent 
had not produced evidence to. show 
that after his reconversion: to Hindu- 
ism, any step had been taken by the 
members of the Adi Dravida caste 
indicating that he was being accept- 
ed as a member of that caste. The 
ist respondent, therefore, inthe pre- 
sent case, led considerable oral- as 
well as documentary evidence tending 
to show that subsequent to January- 
February 1967, the Ist respondent 
had been accepted as a member of the 
Adi Dravida caste. The High Court 
referred to twelve circumstances ap- 
pearing from the evidence and held 
en the basis of these twelve circum- 
stances, that the Adi Dravida caste 
had accepted the Ist respondent as 
its member dnd he accordingly be- 
longed to the Adi Dravida caste at 
the material time. Now, out-of these 
twelve circumstances, we do not: at- 
tach any importance tothe first cir- 
cumstance which refers to the cele- 
brations of the marriages of -his 
‘younger brothers Govindaraj- and 
Manickam by the Ist“ respondent in 
the Adi Dravida manner, because it is 
quite natural that if Govindaraj and 
‘Manickam were Adi ‘Dravida Hindus, 
their marriages would be celebrated 
according to Adi Dravida- rites. and 
‘merely because the. ist respondent, 
as their elder brother, celebrated 
their marriages, it would not ‘follow 
that he .was also an: ‘Adi Dravida 
Hindu. The second circumstance ‘that 
the 1st respondent was looked . ‘upon 
as a peace-maker among’: -the Adi 
Dravida Hindus of K. G. F. ‘cannot 
also“be regarded as of much signific- 
ance, because, if the 1st respondent 
was a recognised leader, it -is quite 
‘possible -that the Adi ‘Dravida Hin- 
dus of K. G. F. might go to- him for 
resolution’ oftheir’ - disputes; - ‘even 
though he himself’ “might not be" ‘an 
‘Adi Dravida Hindu. - But ‘the third, 
fourth and fifth circumstances ‘are 
of importance, because, ` ‘unless the 
ist respondent was recognised and 
accepted ‘as an Adi Dravida Hindu, he 
would not have been invited to lay 
the foundation stone-for the construc- 
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tion of the new wall of the temple 
at Jambakullam, which- was essen- 
tially a temple of Adi Dravida Hin- 
dus, nor would he have been. re- 
quested to participate in the ` Mar- 
gazhi Thiruppavai celebration at the 
Kannabhiran Temple. situate at II 
Line, Kennedy Block, K. G. F., which 
was also a temple essentially . main- 
tained by the Adi Dravida, Hindus 
‘and equally, he would not have been 
invited to preside at the Adi Kritti- 
kai Festival at Mariamman ‘Temple 
in I, Post Office Block, Marikuppam, 
K. G. F. where the devotees.are Adi 
Dravidas or to start the procession 
of the Deity at such festival, These 
three circumstances are strongly in- 
dicative of the fact that the Ist res- 
pondent was accepted and treated as 
a member by the. Adi Dravida com- 
munity, So also does the sixth cir- 
cumstance that the ist- respondent 
was -a member of the Executive Com- 
mittee of the Scheduled Caste Cell 
in the organisation of the «=: Ruling 
Congress indicate in the same. direc- 
tion. The seventh and eighth circum- 
‘stances are again of a neutral cha- 
racter, The-funeral ceremonies and 
obsequies of the father of the 1st 
‘respondent would naturally be` per- 
formed according to the Adi Dravida 
Hindu rites “if he was: an Adi Dravida 
Hindu and that would not mean that 
-the Ist respondent was also an Adi 
Dravida: Hindu: Similarly, the ` fact 
that: the’ 1st ‘respondent participated 
‘in the first annual ceremonies of the 
late M. ‘A. Vadivelu would not indi- 
cate that the Ist:respondent was also 
an Adi:'Dravida Hindu like the late 
M. A. Vadivelu. But the ninth cir- 
cumstance is again very important. It 
is significant that the children of the 
Tst respondent were registered in the 
school as Adi Dravida Hindus and 
even the appellant himself issued a 
‘eertificate stating that R` Kumar, the 
‘son of the Ist respondent, was `a 
Scheduled Caste Adi Dravida ‘Hindu. 
The ‘tenth circumstance ‘that the first 
respondent participated in the All 
-India Scheduled Castes Conference: at 
New Delhi on 30th and 31st August, 
1968: may not be regarded as- of any 
‘particular importance. . It. would 
“merely indicate his intention and de- 
sire` to regard himself as a member 
of the Adi Dravida Caste. The ele- 
venth circumstance is, however, of 
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some importance, because it shows 
that throughout,- the.. 1st- respondent 
was treated as a member of the Adi 
Dravida Caste and he was:never dis- 
owned; by the members of that case. 
They always regarded him as an Adi 
Dravida belonging to their fold. But 
the most important of all these cir- 
cumstances is the twelfth, namely, 
the Scheduled: Caste Conference held 
at Skating Rink, Nundydroog Mine, 
K. G. F, on lith August, 1968. The 
High Court has discussed the ‘eri- 
dence’ in regard to this conference in 
some detail, We have carefully . gone 
through.the evidence of the witnes- 
ses on this point, but we do not find 
anything wrong |in the appreciation of 
their evidence by the High Court. We 
are.,particularly. impressed by the ewi- 
dence of Kakkan (PW.-13). The cross- 
examination of. J. C. Adimoolem 
(RW 1). is. also quite revealing. We 
find ourselves completely in agree- 
ment with the view taken by the Hizh 
Court that this conference, . attended 
largely by Adi Dravida Hindus, was 
held on lith August, 1968 inter alia 
with the object of re-admitting the “st 
respondent into the fold of Adi Dra- 
vida caste and not only was.a purifi- 
catory ceremony performed on the -st 
respondent at this conference with a 
view to clearing the doubt which had 
been cast on his. membership of. the 
Adi- Dravida caste. by. the decision of 
this Court in the earlier case but an 


address Ex, P-56 was also” present=d ' 


to the ist respondent. felicitating hm 


on this occasion.. 


19) It is clear from these cr 
cumstances, which have been discussed 
and accepted by us, that after his xe- 
conversion to Hinduism, the Ist :res- 
pondent was recogniséd and accepted 
as a member of the Adi Dravida caste 
by the other members of that comme- 
nity. The High Court was, therefoze, 
right in coming to the conclusion that 
at- the material time the lst respon- 
dent belonged to- the Adi: Dravida 
caste so as to fall within the category 
of Scheduled Castes:under Paragraph 2 
of the Constitution (Scheduled car 
Order, 1950. 


20. In ‘the result the appeal 
fails and is dismissed with ‘costs, ~S 
ve nee dismissed, 
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~ Nachhettar Singh and others, Ap- 
pellants'v. ‘The State of Punjab, 
Respondent. ' ` 
` | Criminal Appeal No. 95 of "1975, 
D/-, 9-12-1975. . 

.:, (A) ‘Constitution of India,. Article 
136 -— Appeal against conviction of 
accused for offence of murder 
Concurrent findings of fact — Inter- 
ference by Supreme Court — When 
open -- Various infirmities in prose- 
cution case — High Court committing 
grave error in not ‘scanning - evidence 
of eye-witnesses in this background 
— .Guilt of accused not- proved be- 
yond reasonable doubt — Convictions 
of accused set aside —-Judgment of 
Punj. & Har, High Court, Revers- 


ed— (Evidence Act (1872), S. 3). 


Supreme Court in appeal under 
Article 136 of Constitution against 
conviction of accused persons for of- 
fence of murder is generally loathe 
to interfere with the concurrent find- 
ings of fact. recorded by the ` courts 
below, re-appraise the . evidence for 
itself and then take a view different 
from the. one taken by them. But in 
a gross case where there appears to 
have been a mis-carriage. of justice by 
the wrong application of. the well- 
settled principles of law, then’ Sup- 
reme Court is obliged to enter into 
facts and take its own view of the 
matter, Courts are unable to- sustain 
the convictions -of persons whose 
guilt- has not been proved beyond 
reasonable doubt and when they 
find: that. the::whole prosecution case 
is very. shaky and. doubtful because 
of some inherent defects and impro- 
babilities running through | its entire 
story, ` (Para 8) 


‘ Three. Sedus persons were con 
victed for offénce of murder of three 
persons by: fire-arms under Sections 
302/34, I; P: C.. by the Addl,’ Sessions 
Judge to ‘undergo sentence of life im- 
prisonment and- fine of Rs, 2000/-. 
The High Court maintained ‘their 
convictions and sentences, One of 
the serious infirmities in the prosecu- 
tion. story lay in the manner. of ar- 
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` reasonable 


952 S.C. [Prs. 1-2] Nachhettar Singh 


rest of the accused persons and re- 
coveries of the fire-arms and cartri- 
dges from them. No witness of re- 
covery memos in respéct of recovery 
‘of empty cartridges was examined. 
. Nor was any explanation given for 
their non-examination. There was de- 
lay of five weeks in despatch of the 
empties and firearms to the Ballistic 
Expert. Not a word was said by way 
of an explanation for the delay, Ac- 
cording to the evidence of the Ex- 
- pert 4 of the empty cartridges were 
not fired from the gun recovered 
from the: possession of the accused. 
The Trial Court as well as the High 
‘Court was constrained to find that no 
injury was caused to any of the vic- 
tims with a rifle. The prosecution 
story of two gun shots having been 
` fired by an accused stood discredit- 
‘ed by the nature of the injuries 
fond on the victim. “According to 
the prosecution case only two fire- 
arms were used at the time of oc- 
currence viz. a rifle and a gun, Ac- 
cording to the empties recovered 
three fire-arms were used, Again the 
question as to who was the person, 
who used the third fire-arm in the 
occurrence remained shrouded in 
mystry, Failure of Sub-Inspector to 
' find out by smelling the fire-arms at 
the time of their recovery whether 
they had been freshly used or not 
also added its own weight to the 
volume of doubts created in the pro- 
secution case, The four eye-witnes- 
ses examined in the case were high- 
ly interested. 


Held that the absence of rifle 
injury on any of the victims could 
shake the foundation of the whole 


prosecution story and shake it to an 
irreparable extent. (Para 15) 


Held further that the High 
Court, committed a grave error in 
not scanning the ‘evidence of eye- 


_.. witnesses in the background of the 


serious infirmities. The various in- 
firmities and defects in the prosecu- 
tion case, had broken the grain of 
the story and mixed it with chaff to 
such an extent that it was difficult, 
almost impossible, to separate them 
and find the guilt of the accused per- 
sons to have been proved beyond 
doubt, There was a 
grave suspicion against the accused 
` that they may have committed’ the 


© versed. 


_ Fateh Din, Sarpanch, P.. W. 8. 


v. State of Punj, (UntwaliaJ.) A.I. R. 


crime. Hence, the convictions of the 
accused and sentences “passed on 
them were set aside. Judgment of 
Punj. & Haryana High Court, Re- 
(Paras 17, 18) 

Judgment of the.Court was de- 
livered by l j 


N. L. UNTWALIA, J.:— In vil- 
lage Bapla, Police Station Mehal Ka- 
lan, District Sangrur a very serious 
occurrence took plece on the 18th 
September, 1972 -in which three per- 
sons were’ kifled by fire-arms. The 
occurrence is said to have taken place 
at about 7.30 A.M. Gidho Puri, 
P. W. 4, his wife Gurdial Kavur, 
P. W. 5 and their son Labh Puri — 
(one of the victims: were present in 
their house, Appellants Nachhettar 
Singh, Dalip Gir and Balwant Gir, 
according to the l 


prosecution case, 
came from the side of village Seth 
raising Lalkaras. Nachhettar Singh 
had a rifle, Dalip a gun and Bal- 


want Gir was armed with a gandasa. 
They caught hold of Labh | Puri, 
dragged him out of his house and 
took him to the Court-yard of Bal- 
want Gir across the lane, Gurdial 
Kaur tried to save him but Nachhat- 
tar Singh gave her a blow with the 
butt end of his rifle on her right 
shoulder. In. the Court-yard of Bal- 
want Gir, Nachhattar Singh is said 
to have fired his rifle at Labh . Puri 
and caused his death. `” a 


2. The prosecution story fur- 
ther runs thus. In the house’ adja- 
cent to that of Gidho Puri were liv- 
ing Paras Puri and Chhota Puri — 
the other two persons killed in the 


occurrence. They are nephews of 
Gidho Puri. Their mother is Jangir 
Kaur, P. W. 6: ` Paras and Chhota 


slipped out of their house and start- 
ed running towards the house of. 
The 
three appellants pursued.them, Nach- 
hattar fired a shot from_ his rifle 
which is said to have hit Paras on 
his back, Jangir Kaur followed them. 
Paras entered the house of Fateh 
Din while Chhota entered: the house 
of one -Nikka Kumhar. Niamat, P. W. 
7 is the mother of Nikka Kumhar. 
The appellants entered the room of 
Nikka, It is said that Nachhattar 
fired his rifle at Chhota and Dalip 
fired two shots-on him -with his gun. 
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Chhota died on the spot, Jangir Kaur 
tried to. intervene. But Dalip kept 


her away by giving her blows with 


the butt end of his gun. The appel- 
lants carried the dead -body of 
Choota to the Court-yard of Bal- 
want, Then they came to the hcuse 
of Fateh Din where Niamet, P.W. 7 


was present, From there the apel- 


lants. took Paras alive to the Coart- 
yard of Balwant, Jangir Kaur fol- 
lowed them. entreating the appellants 
to spare Paras. Balwant caught hold 
of the gun of Dalip, fired at Paras 
and caused his death. The apel- 
„lants then fired more. shots ana ‘left 
the Place. 


3. Gidho Puri went to Pclice 
Station which was at a distance of 
10 miles from village Bapla and 
lodged the First Information Resort 
at 11.00 A.M. It was recorded by 
the Station House Officer Prem 
Singh, Sub-Inspector P. W, 15. The 
prosecution ‘case stated above in 
brief is the one as told by the zour 
eye-witnesses in court, namely, G:dho 
Puri, P. W, 4, Guridal Kaur, P. W. 
5, Jangir Kaur, P. W. 6 and ‘Niamat, 
P. W..7. The story told. by G-dho 
Puri in ‘the First Information Report 
is substantially the seme with this 
difference that in the Report Ext. 
_.PM Dalip Gir is said to have red 
‘shot in the lane which hit upon the 
back of Paras Puri. The part played 
by P. Ws. 5 and 6 and the causing 
of injuries to them is not found to 
be in the F., I. R. Station House Of- 
ficer Prem Singh after recording the 
F. I. R. left for the place of omur- 
rence and reached there at about 
1.00 p. m. on the 18th Sept. 1972. 
‘There he took various. steps in the 


process of investigation of the case, . 
such as, preparing of Inquest Reports, 


. Seizure. list of the recovery of the 
empty cartridges, wads, blood stain- 
ed earth etc. and noting down the 
statements of the . witnesses, When 
he had completed the recording of 
statements of the witnesses at about 
5.40 pm. he received informetion 
that the appellants were ~ hiding 
themselves in a field nearby where- 
in was standing the crop of Gowara. 
Sub-Inspector Prem Singh went to 
the field and claimed to have arrest- 
ed the three appellants in the field 


which was. -at a distance of about 250 


Nachhettar Singh v. State of Puni. 


(Untwalia, J.) ’ [Prs: .2-5] S.C. 953 


yards from the Basti, Nachhattar 
was arrested with his licenced rifle 
and 20 cartridges, Dalip with his li- 
cenced double-barrel gun and | four 
cartridges and Balwant with. a 


‘double-barrel' gun and six cartridges. 


He prepared the recovery memos of 
the firearms and the ‘cartridges. 


4. During ‘investigation : it 
transpired that the three appellants 
and six more persons had entered 
into a criminal conspiracy to commit 
the. murder of the Puris with whom 
they had several litigations, quarrels 
and inimical factions. Charge-sheet 
was submitted against all the nine 
accused and they were put on trial 
in. the Sessions Court for the charge 
of having entered into a criminal 
conspiracy of committing murders. of 
the Puris. Appellant Nachhattar 
Singh was charged under Sec. 302 
for killing Labh Puri, Nachhattar and 
Dalip for the murder of Chhota, and: 
Balwant for killing Paras. In sub- 
stance the appellants were also 
charged of having committed . the 
murder of three victims, in further- 
ance of their common intention to do 
so. 


5. The - Additional Sessions 
Judge, Barnala who tried the case 
disbelieved the evidence of Fateh 
Din, P. W. 8 on the point of Crimi- 
nal conspiracy and held that the 
said charge was not proved against 
any of the accused, The six accused 
who were charged only under Sec- 
tion 120-B of the Penal Code were 
acquitted. In regard to the main oc- 
currence, however, believing a part 
of the prosecution story and disbeliev- 
ing a part, ultimately, the trial 
Judge held that the three -appellants_ 
participated in the incident resulting 
in the murder of ‘three persons and 
they had all shared the common’ in- 
tention to kill them, Appellant Da- 
lip was found guilty under «Section 
302 for the murder of Chhota Puri 
and was sentenced to - death. The 
other two appellants were held guilty 
under Section 302/34 and each of 
them was awarded a sentence of life 
imprisonment and a fine of Rupees 
2,000/- for the murder. of Chhota 
Puri. For the murder.of Labh Puri 
and Paras ‘Puri, the trial Court could 
not fasten the guilt under Section 
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302 on any of the appellants and 


convicted all of them with the aid, of 


Section 34. 

6. The matter came up be- 
fore the High Court of Punjab and 
Haryana in reference for confirma- 
tion of the death sentence of appel- 
lant Dalip. Gir dnd in appeal filed by 
the three appellants. The High 
Court miaintained their convictions 
and: sentences, .The appellants filed 
this appeal in this: Court by special 
leave. 

7: On behalf of ‘the dpndlianis 
the points urged in support of the 
appeal are the following: 

‘(1) That there was no ‘sufficient 
motive proved on the part of the 
appellants for the commission of the 
ghastly crime of three murders; _ In 
any event the immediate cause ` -of 
occurrence was not ‘known, 

(2) That the first information Re- 
port was not lodged at the - Police 
Station at the time it was. said to 
have been. recorded... Recording was 
done later after Sub- ‘Inspector . . Prem 
Singh | had arrived at the scene . of 
occurrence at about 8.30 in the morn- 
ing on receipt of some information. _ 

(3) The prosecution story of the 
arrest of the appellants, the recovery 
of fire-arms and cartridges from 
them, the recovery-of the empties 
and blood stained earth from the 
place of occurrence was very Shaky 
and doubtful. : ; 

' (4) That the 
and the fire-arms were sent to the 
Ballistic Expert after an undue and 
unexplained delay of 5 weeks, 

(5) That all the four eye-witnes- 
‘ses to the occurrence are highly in- 
terested persons and their. evidence 
-~ is not worthy of. credence at all. ~ 


(6) No. independent witness : has 
been examined in the case, There 
were many enemies.of the victims 
in the village and it is not known 
who killed them and in what man- 
ner. 

(7) That ‘the prosecution story of 
the use of rifle. in the oecurrence 
and the causing of the injuries with 
it is false. It has been found to be 
so by the two courts below. 
= (8) That the. fire-arms said . to 
have been recovered from the appel- 


lants at the time of their alleged ar- 


re cartridges 


A.I. R. 


rest in the Gowara field were. not 
tested to have been freshly used by 
Sub-Inspector Prem Singh. 

(9) That some empty cartridges 
found at the scene of occurrence were 
not connected with the third gun said 
to have been recovered from appel- 
lant Balwant Gir at the time of- his 
arrest, f 


%8. This Court ‘is EE E 
loathe to inferfere with the còncur-l 
rent findings of fact recorded by thel 
courts below, re-appraise the evidence} 
for itself and then take a view diffe- 
rent from: the one taken by them. But! 
in a gross case where there appears! 
to have been a mis-carriage of justice! 
by the wrong application of the well- 
settled principles’ of law, ‘then this] 
Court is obliged to enter into facts! 
of take its own view of the mat- 

‘This is one such case: We are 
foliy alive to the fact that the. 
guilty persons should not be per- 
mitted to escape lightly and for rea- 
sons which are not very weighty and, 
sufficient. But'at the same time wel 
are unable to sustain the convictions} 
of persons whose guilt has not been 
proved beyond reasonable doubt and 
when we find that the whole prose- 
cution case is very shaky and doubt- 
ful because of some inherent defects 
and. improbahilitieg running _ through! 
its entire: story. 


9. © The trial Court as well as 
the High Court. has given several: in- 
stances .of litigations, disputes and 
enmity. -between the appellants and: 
the Puris on whose side-Fateh Din, 
Sarpanch, P. W. 8 was an active par- 
ticipant. . Although. the. immediate 
cause of the occurrence is not known, 
without any elaborate discussion of 
the point, we agree with the High 
Court that there was sufficient mo- 
tive for the appellants to commit the 
crime, . 





19.° In our opinion materials 
in the records of the case. are -not: 
sufficient to show thet the First In- 
formation Report by Gidho ` Puri, 
P. W. 4 was not lodged at. the Po- 
lice Station and at 11:00 A.M. The 
First Information Report.was receiv- 
ed by Iaka. Magistrate at about 3.30 
or 3.45 p.m, the same day fe. on the 
18th December, 1972. In one of the 
columns of the First information Re- 
port, the date and time of despatch 
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ef the copy-of the -F. LR. as. recuir- 
ed by the Punjab Police Rules,; 1934 
was not. mentioned. It is.. also - rue 
-that Sub-Inspector -Prem «Singh . ad- 
mitted that he did -not give the 
names of the eye-witnesses and of 
the deceased in. the Daily Diary Re- 
port, .But-. having appreciated all 
-that was said on behalf of the ap- 
pellants, we did not feel pursuaded 
to differ from the High Court on the 
question of lodging -of the. First In- 
formation Report, at the time and 
place it purports to have been bdg- 
ed. : me 


11. We, however, -fin? that 
‘one of the serious infirmities in the 
prosecution story lies in the manner 
of arrest of the appellants and re- 
coveries of the fire-arms and cartri- 
dges from them; Sub-Inspector Prem 
Singh does not say, that he _ took 
ı steps to arrest the appellants at -heir 
houses which were situated nearby.. It 
‘does not stand to reason, rather, it 
looks highly improbable, that all the 
three appellants found the . Gowara 
field a convenient place for the hid- 
ing and, there too, armed with fire- 
arms and cartridges. They are said 
to have been arrested in- the _ field 
about more than 10 hours after the 
. occurrence, Although Fateh Din, 
P. .W.. 8 exaggerated .the story, of 
their hiding in the Gowara  ‘iield, 
Prem. Singh said, that the appellants 
‘were visible in the field as soor as 
‘he arrived near it. It is.not always 
possible to.read the criminals’. mind 
as to how it acts,, but then, for their 
‘safety they are, not likely to act in 
the manner they. are alleged to ‘have 
done in this case. We are not pre- 
pared to` believe ‘that the appellants 
‘after the lapse òf .several „hours 
found the Gowara fisld a conyeaient 
place: for. hiding and went thera “all 
armed.. Balwant, ‘Gir not armed with 
the Gandasa which he. is said to 
have. been carrying at. the time of 
eccurrence, but with a gun which 
could. not be shown .to .have ‘been 
mused in the occurrence. The addi- 
‘tional Sessions Judge is not, right 
when ,he said’ thatthe. appellants did 
not challenge the manner of their ar- 
rest, Appellant- Nechhattar ` ‘Singh 
clearly stated that he >was ` taken 
away from his house -shortly after 
2.00pm. along. with his licenced rifle, 


“~ 


‘ Balwant Gir also in his 
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gun and live cartridges.. Similar was 
the claim of appellant Dalip Gir. 
statement 
under Section 313 of the Code of 
Criminal Procedure, 1973 denied the- 
prosecution story of his arrest. Ar- 
rest of appellant .Nachhattar Singh 
armed with a rifle becomes all the 
more doughtful when we come to 
deal with the main story of the oc- 
currence. The High Court does not 
seem to have attached any impor- 
tance ‘to this question and has not 
dealt with it at all. The recovery 
memos of the -rifle-- guns and the 
cartridges are Exts. PS. PT and PU. 
The recovery witnesses on these 
memos are Fateh Din, P. W. 8 and 
one .-Teza Singh, Panch. -The evidence 
of Fateh Din does not aspire confi- 
dence and Teza Singh has not been 
examined, wog x 
‘12... “Out. of “the several reco- 
very. memos prepared at the place of 
occurrence we shall specifically ‘deal 
with the recovery. memos of the 
empty ‘cartridges. Before we ‘do so, 


‘we may point out that on the reco- 


very memos Ere PN/2, PN/3, PN/4, 
PU, PO/Z and PQ. in respect of the 
blood stained earth the “respectable” 
witnesses as stated .in the memos 
themselves: were Kaka Singh, s/o 
Harnam Singh and Zora Singh. None 
of them: was. examined and no | ex- 
‘planation was given by the prosecu- 
tion for. their non-examination, Ext. 
PN is the recovery’ memo showing 
recovery of. two empty . cartridges -of 
8 mm and 4 empty. cartridges of 12 


-bore from the Court-yard of Balwant 


Gir, Ext, PO/1 shows the. recovery 
of two empty cartridges of 12 bore in 
the lane at the. Chow near the house 
of Gidho .Puri,. From the court-yard 
of Nikka Kumhar is said to have been 
recovered under memo: Ext. PR onè 
empty cartridge of 8-mm and two car- 
tridges. of 12 - bore. On these -memos 
Zora Singh is one :-of the witnesses. On 
some is . written -Kaka Singh, S/o 
Harnam Singh. .and.on. others Kaka 
Singh, Chowkidar purports:to be::a 
witness: No Kaka Singh was examined. 
No Zora ‘Singh was examined: Nor 
was any explanation given for their 
non-examination...Gidho Puri. figuring 
as a witness of. the. recovery is not an 
independent witness,‘as ‘being father 
of Labh Puri he is highly interested. 
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13.. Although the empties. and 


the fire arms. were all recovered on, 
the: date. of the occurrence, they were- 


not despatched to the Ballistic Expert 
until 24th October, 1972, They were 
received by him on the 25th. The 
Trial Court committed an error in 
saying that they were sent to the Ex- 
pert within a week. The delay was of 
five weeks, Not a word: was said by 
way of an explanation for the delay. 
The significance of all these criticisms 
will be tell-tale when we come to deal 
with the main story .of occurrence. 
Suffice it at this stage to say that 
according to the opinion of the Bal- 
listic Expert L. A. Kumar, P. W. 16 
the three empty cartridges of 8 mm. 
were fired from the rifle of Nachhat- 
tar Singh and out of the. 8 empty 
cartridges of 12 bore 3 were found 
to have been fired from the right 
barrel and.one from the left barrel 
of Dalip’s gun. It could not be known 
that from which gun the other 4 
empty cartridges had been fired. 
From the evidence of the Expert, it 
appears that they were not fired 
from the gun which is said to have 
been recovered from the possession 
of appellant Balwant Gir, Surely 
they were not fired from Dalip’s gun. 

- 44, The greatest loophole of 
the prosecution story in this case is 
the finding of no rifle injury on any 
of the victims. The evidence of the 
two Doctors who held the autopsy 
over the dead bodies of the three 
deceased was not thrown .to any 
doubt: On the basis of that evidence 
the trial Court as well as the High 
Court was constrained to find that no 
injury was caused to any of the vic- 
tims with a rifle. The prosecution 
story -is that appellant Nachhattar 
Singh shot dead Labh Puri with his 
rifle. ..No rifle injury was found on 
him, Gidho Puri, P. W, 4 in his evi- 
.dence in the Sessions Court was cer- 
tain that when Paras Puri was run- 
ning-in the’ lane the rifle shot fired 
by Nachhattar Singh from a distance 
of about 8 karmas. (40 ft.) did’ hit 
Paras on the back. No rifle injury 
was found on Paras not even a 
wound of entry on. his back. Accord- 
ing to the occular version of the wit- 


nesses Nachhattar fired. at Chhota in ' 


the house of Nikka Kumhar with his 
rifle. No rifle injury on him. The 
evidence, further, was that - Dalip 


- appellants guilty with 


A.L. R. 


fired two shots at him with his gun. 
On. the person of Choota - Puri were 
found 4 gun shot injuries, Only one 
was the wound of entry being injury 
No. 1 showing a charred margin- 
112” x11” in the left anterior axil- 
lary fold. This clearly indicated that 
the gun was fired.from a distance of 
few inches — may be at the most a. 
foot. It caused two wounds of exit - 
being injuries 2 and 3, The 4th in- 
jury in the opinion of the Doctor 
could have been caused by a stray 
flying pellet. The prosecution story 
of two shots having been fired by 
Dalip,: at Chhota stands discredited by 
the nature of the injuries found on 
his person. One shot was fired from 
a close range and the other could. 
not have been just a flying pellet ` 
causing injury No, 4, 


15. A big question mark ari- 
ses. How is it that 3 empty cartri- 
dges of 8 mm. said to have been re- 
covered from the place of occurrence 
were found by the Expert to have 
been fired from Nachhattar’s rifle 
and yet no rifle injury was found to 
have been caused on any of the vic- 
tims although the rifle was used ‘onl’ 
two according to the First Informa- 
tion Report and on all the 3 accord-| 
ing to the evidence in Court? There 
being no answer to this question ; 
mark, it could not but ‘shaké thej. 
foundation of the whole prosecution 
case and shake it to an irreparable 
extent, Principles of criminal Juris-} . 
prudence which govern the trial of 
criminal cases in our country do not” 


permit the ignoring of or brushing. ` 
aside suċh a big jerk given. to the 


prosecution evidenċe, Neither the 
trial Court nor the- High Court was | 
justified in law ` in brushing aside 
such a serious infirmity and coming 
to the conclusion that even if. this. 
part of the prosecution story was not 
correct,- still all the. three appellants . 
had committed. ‘the crime in further- 
ance of, their common intention,- In ` 


such a situation it is not safe to say 
was- 


that the death of Chhota Puri 
caused only by the gùn shots of 
Dalip Gir. One could find all the 
the aid òf 
Section 34 of the Penal Code for the | 
three murders if the prosecution , 


. would have. merely proved the par- , 


. 
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. ticipation in’ general of the persons” 


armed with fire-arms in ‘the commi:- 
sion of- the crime. 
give the details of the story of as- 


sault with the different fire-arms by — 


the appellants: It cannot escape the 


consequence when a vital part f- 


.the details: is demonstrably found: to 
be wrong. > 


16, In the above background 


of the case the finding of the Expect . 


that out of 8 empty cartridges of 12 
bore recovered from the scene of cc- 
currence only 4 were fired from 
Dalip’s gun clearly shows. that the 
other 4 were fired from some other 
gun. .Aécording to the prosecutizn 
case only two fire-arms were used at 
the time of occurrence viz. a ricle 
and a gun, According to the empties 
recovered three fire-arms were used. 
Again the question as to -who was 
the person who used 
arm in the occurrence remain=d 
shrouded in mystery. Itis because of 
the - serious infirmities in the mein 
version of the occurrence that the 


story of arrest, recovery of fire-arms . 


and cartridges from the person of ‘the 
appellants and the . findings of. the 
empties. at the place of occurrerce 
assumed importance, The High Court 
does not seem to have attached any 
importance to it. The recovery in 
the. circumstances of this case oucat 
to have ‘been proved by. examining 
the witnesses who had witnessed the 
recovery. 
- Prem Singh to find out by smelling 
the fire-arms at the time of th=ir 
recovery. whether they . had . been 
freshly used or not also add its. own 
weight to the . volume of . doubt 
created, in the. prosecution . ‘ease as 
discussed above. sa N ia 


17- The- “four aya aioe zes 


E e in ‘the case were highly Do sL 
of .. 
that. their evidence. could not.be ze- ~ 


terested.: But merely because. 


jected. As pointed out by the High 
Court, they’ were the . most ‘natural 
witnesses who could be -present at 
the time of the occurrence... It could: 
be so if the occurrence took place in 
the manner alleged, But surely the- 


High Court ‘committed a grave ertor `“ 


in not scanning their evidence in che 
background of the serious infirmi- 
ties. 
from-the chaff and thought: that. - it 


But it- chose æ ` 


‘story and mixed 


the third-fire- ` 


‘Failure of Sub-Inspec-or ` 


3 D/- 3-12-1975. 
‘It did try to separate the grzin.- I 
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succeeded ‘im separating ~ them. ` But 
in our. opinion it did. 
The- various infirmities and defects in 
the prosecution case, as referred tö- 
above, had broken the grain of- the . 
it with chaff. to: 
such an extent that it was difficult, 
‘almost ‘impossible, to sėparate ` them ; 
and find the guilt of the appellants © 
to have been proved: beyond reason- 
able doubt, We entertain a grave’ 
suspicion against the appellants- that 
they may have committed the- crime. 
The learned Judges of the High- 
Court, it- appears to us, allowed 
their suspicion to take the place of 
proof when they thought that the 
appellants must have committed the 
crime. We are unable to agree with the 
High Court that the distance to be 
bridged between “may” and “must” 
has been bridged and covered in this 
case by the prosecution. On the 


Piara Ram-- -> 


` other hand, they have left the gulf. 


unbridged leaving many things in 
the womb of mystery and we do not 
find it possible to salvage the prose- 
cution case out of the gulf. It is a 
matter of great regret and concern: 
to every body, including ourselves, 
that for the diabolical murder of 
three persons, nobody would be 


punished. But the inclination to 
punish the appellants or any of 
them has got to be checked if the 


court cannot be sure of their guilt. . 
The responsibility for the failure of 
the: conviction must squarely. rest on- 
the prosecution witnesses : or ` those 
who ‘were in charge of the prosecu-. 


tion, 

- 18. For -the . reasons . stated 

above, we` allow this appeal, set: 

aside the’ convictions of: all the ap- 

pellants and the sentences . imposed - 

upon them. r ‘ 
pot’, ‘Appeal allowed, 
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A. N. RAY-C. J., .M. H. -BEG, — 
<- =R S. SARKARIA. AND. P. 
N.-SHINGHAL JJ. - 
` Kartar Singh and others, Peti- 
Honers vV. Piara nam: and others, Res- á 
pondents. ve 
. Writ Petition: No. 


29° of 1972, 


BT/BT/E532/75/WNG . 


so wrongly: Ea 


$58 S.C. 


- (A) Constitution of India, Article 
32 — U. P: Cantonments (Rent: Con- 
trol and Eviction) Act (1952), Sec.’ 14 
— Scope of Art. 32 — Writ petition 
challenging validity of Section 14 — 
Act already repealed — Petition ` held 
infructuous, (Para’ 4) 

The Judgment of.the Court was 
delivered by . 


SARKARIA, J.:— “The petitioners 
before. us are owners of a block of 
shops in Merrut Cantonment. These 
shops are in the occupation of res- 
dents.as tenants. At the material 
time relationship between the land- 
lords and tenants of premises situated 
` within Cantonments in the -State of 
Uttar Pradesh was regulated by, the 
U. P. Cantonments (Rent Control and 
Eviction) Act, 1952.-Under Section 14 
of that Act no landlord of such pre- 
mises could file a suit for eviction of 
a tenant without the permission of 
the District Magistrate, even if the 
‘premises were bona fide required by 
the landlord for his own use and..oc- 
cupation. 


2. In this writ petition, filed 
under Article 32 in the year 1972, 
- the petitioners question the constitu- 
tional validity of this Act on -the 
ground that. it imposes: unreasonable 
restriction on the petitioners’ funda- 
mental rights guaranteed under Arti- 
cle 19 (1) and (g) of the Constitution. 
It is alleged that Section 14 of .the 
Act suffers from the vice-of-. exces- 
sive delegation of essential legislative 
function and as such, is hit. by an: 
cle 14 or the Constitution. 
> 8. - The- Solicitor-General ap- 
pearing for respondent 7, has in- 
formed us that this Act - ‘has since 
‘been repealed with the result that 
the writ petition has become infruc- 
tuous.. But Mr. S. C.: Agarwal, 
counsel for the petitioners submits 
that despite the repeal of the Act, 
the orders. and notifications. issued 
under the repealed Act continue to 
be in force and. as such” his cause of 
grievance remains. His “apprehension 
is that the Order'made by the District 
Magistrate under the repealed.. Act 
might stand in- his way to seek. relief 
under me new Act. 

. 4, ' The Solicitor General’ hae 
drawn our attention to: an -additional 
affidavit filed by fhe petitioners. in 
which it is alleged’ that after‘the re- 


A. Co.-op.. A. & I. Society v, Union of India 


1971); 2. Andhra Co-operative 
‘844 of 1971); 3. 


ALR. 


fusal of the permission by the Dis- 
trict Magistrate, a new ` set-. of . cir- 
cumstances have come into existence. 
If that is so, the petitioners may seek 
such relief as may be open to them 
under..the new Act. Since the im- 
pugned statutory provisions ` stand 
repealed, the writ petition has be- 
come infructuous. We therefore, dis- 
miss the same, leaving the parties to 
bear their own costs. 

Petition dismissed. 


AIR 1976 SUPREME COURT 958 
(From: (1) AIR 1971 Andh Pra 145; 
~.Q) AIR 1971 Mad 442). 


A. N. RAY, C. J., K. K. MATHEW 
AND N. L, UNTWALIA, JJ. 


` Writ Petn. No. 461 ‘of 1971, . 
Amadalavalasa Co-operative Agricul- 
tural and Industrial Society Ltd. and 
another, Petitioners v. Union of India 
and anòther, Respondents; and ` 


Civil Appeals Nos. 506-510, 842- 
844 and 1710-1713 of 1971. 1. The 
K. C. P. Ltd., The Andhra Cement 
Co. Ltd. (In CAs, Nos. 506-5r0 of 
Spin- 
(In CAs. Nos, 842- 
é Sarvaraya Textiles 
Ltd: ete. (In CAs. Nos. 1710-1713 of 
1971), Appellants v. 1, Union of India 
and another. (In: CAs. Nos,” 506-510 
of 1971); 2. The Enforcement’ Officer 
and another. (In CAs. Nos. 842-844 
of’ 1971); 3; The ' Government of 
India. (In CAs, Nos, 1710- 1713" of 
1971), Respondents; and : 


ning: Mills, ete. 


Civil Appeals Nos. 9319 to 2354 
of 1972. Union of India etc.etc., Ap- 
pellants v. M/s.. Stoneware Pipes 
(Madras) Ltd, ete. ete., . Respondents. 


Writ Petn. No. 461. of 1971; “Civil 
Appeals” Nos. 506-510,, 842- 8447 and 


‘1710-1713 of 1971 and 2319.to 2354 
of 1972,.Df- 17-11-1975. 0, O 


(A) Emergency Risks (Goods) In- 


pas! Act’ (62 of 1962), Secs, 1 (3) 


and 5 — Emergency Risks (Factories) 
Insurance Act (63. 0f, 1962), Secs. 1 
(3) and 7 — Schemes” under, Sch. DI 
— Failure to insure for fall insura~« 


LS/AT/ E295/ 75/ KSB 
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ble value PN ‘currency of Acts — 
Liability. to pay evaded premiums 
arising. during currency of Acts .can 
be quantified and enforced even after 
expiry. of Acts in view -of Section 6 
General Clauses Act which is . mace 
applicable by Section 1 (3) — (Gene- 
ral Clauses Act (1897), Section 6 — 
Principle underlying), AIR 1971 Med 
442, Reversed, 

The liability to take . insuranee 
policy for the full insurable value of 
the factory or. goods was compulsory. 
The terms and conditions of the p>- 
licy to be taken were. governed sol3- 
ly by the provisions ‘of the Acts and 
the Schemes, It is a mistake to as- 
sume that the rights’ and liabilities’ of 
the parties in this statutory ` scheme 
were similar to those of a voluntary 
contract ‘of insurance, The liability 
to pay premiums in: case of under- 
valuation was not.” dependent upon 
the subsequent determination of the 
full insurable value of the factory or 
goods insured, If the factory ‘or goods 
was under-yalued, . -when the insur- 
ance policy ‘was taken, the liability 
to pay premiims on the basis of tae 
full insurable’ value ‘arose at the 
time when the policy was. taken. 
That liability “was not dependent 
upon the ascertairinient of' the full in- 
surable value by the authorised ofti- 
cer in accordance with the ‘Third 
Schedule, AIR 1967 sc» "1541, Ral 
on. : an i (Para £0) 

The fact that “no ` supplementary 
policy was issued before the expiry 
of the Acts is no answer for not ful- 
filling the obligation of ‘the insuréd to 
pay the premiums in accordance w-th 
the correct insurable value -of ` the 
factory or goods as determined ‘uncer 
the Third Schedule to the Schemas. 
Therefore, if under Section ‘5“of the 
‘Factories Act? or under Section 7 of 
the ‘Goods Act’,: the liability to pay 
the premiums on, ihe full insurable 
value: was inen 
of the Act, epe 6 of the General 
Clauses Act would: enable the ascer- 
tainment of the extent of liability 
for the evaded premiums ‘by an officer 
who was authorized when” “the Act 
was in force or by an officer autko- 
tized after the expiry of the Act. 
The principle behind Section 6 of 
the General Clauses Act is that all 
the provisions of the Acts would ecn- 
titiue in force for: purposes of en- 


> A. Co-op, A. & I Society v, Union of India’ 


p 
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forcing the liability : incurred -when 
the Acts :were in forcé and any in- 
vestigation, legal. proceeding, remedy, 
may be instituted, continued or en- 
forced as if the Acts had not. expir- 
ed. AIR 1971 Andh Pra 145, Affirm- 
ed; AIR 1971 Mad 442, Reversed. 
` (Para 23) 
(B). Emergino: ‘Risks (Factories) 
Insurance Act (63 of 1962), Section I 
— Emergency Risks (Goods) Insur- 
ance Act (62 of 1962), Section 1 — 
Provisions of Act cannot be challeng- 
ed on ‘ground of violation of Article 
19 — Provisions are also not -viola- 
tive of Arts. 14 and’. 31 (1) of the 


. Constitution — (Constitution of India, 


Arts, 14, 18, 31° (1), 352. and 358). 
No: doubt, when: the proclama- 
tion of emergency” was revoked in 
1968, the provisions of the Acts be- 
came liable to be challenged on the 
ground that they violated: Art. 19(t); 
but the liability incurred for acts or 
omissions during:.the currency of the 
proclamation of emergency cannot be 
nullified even if it be assumed that 
the provisions of the Acts “were vio- 
lative of ‘Article 19, In other, words, 
liability created by an Act 'ór omis- 
sion when the Acts were in ope- 
ration ‘during. the _ currency - of: the 
proclamation’ of emergency cannot be 
challenged even. after the ‘revocation 
of the proclamation on ‘the ground 
that the provisions of the, Acts violat- 
ed Article 19, AIR ‘1964 ‘SC 381, Rel. 
on. (Para 26) 
Moreover, the procedure for as- 
certaining the correct. insurable value 
of the factory or goods is reasonable, 
having regard to the provisions of 
the Third Schedule in that behalf 
and cannot, therefore, i violate Arti- 
cle 19 (1) (f) or (2). . (Para, 27) 
‘The provisions of the Acts are 
also. not violative of: either Art. 14 or 
Art. 31- (1) of, the Constitution. , 
- (Paras et 29a 
Cases “Referred; Chronological Paras 
Rn 1967: ‘Sc 1541- = (1967) 3 ar 
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AIR 1964 sc 381 = `` (1964) 4 sc 

. Mis. A, V. Koteswata. Rao and A 
Rajendra Chowdhary, Advocates, for 
Petitioners (in W. P. No. 461 of 1971); 
Mr. B. Sen, Sr. Advocate (In ‘Civil 
Appeals Nos, 501-510 of 1971), ‘Mr. G. 
S. Rama Rao, Advocate, with him, 
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for Appellants (In Civil Appeals) Nos. 
506-510 and 1710-1713 of 1971 and 
for the Intervener (In Civil Appeal 
Nos, 506-510 of 1971); M/s, Naunit 
Lal and K. Srinivasamurthy and Miss 
Lalita Kohli, Advocates, for 
lants (In Civil Appeals Nos. 842-844 


of 1971); Mr. L. N. Sinha, Sol, Gene-- 


ral of India, Mr. S, N. Prasad, Advo- 
cate (In Civil Appeals Nos, 506, 842- 
844 of 1971) and Mr. Girish Chandra, 
Advocate, for Appellants. (In Civil 
Appeals Nos. 2319-2354 of 1972) and 
for Respondents (In Civil Appeals 
Nos. 506-510 and 842-844 of 1971); 
M/s, Gopalaratnam and A. T. M. 


Sampath, Advocates, for Respondents , 


(In Civil Appeals. Nos, 2328, 2332, 
. 2343 and 2337 of 1972);.Mr. B. Sen, 
’ Sr. Advocate, (Mrs. S. Gopala- 
krishnan, Advocate, with . him), for 
Respondents (In Civil, Appeals Nos. 
2323-2327,’ 2331, 2335-36, 2342 ° and 
2344-47 of 1972.) 


; Judgment of the Court was de- 
livered by 


MATHEW, J.:— We first take up 
' for consideration Civil Appeals Nos. 
506- 510 of 1971. 


2. The appellants in these ap- 
peals filed writ petitions before the 
Andhra Pradesh High Court question- 
ing the validity of notices issued by 
the 2nd respondent therein under the 
Emergency Risks (Goods) Insurance 
Act (Act 62 of 1962) and the Em- 
ergency Risks (Factories) Insurance Act 
(Act 63 of 1962) (hereinafter referred 


to as ‘the Acts’ collectively and indivi- . 


dually as ‘the Goods Act’ and ‘the 
Factories Act’ respectively), The im- 
pugned notices stated that the appel- 
lants had evaded payments of emer- 
gency risks insurance. premiums in res- 
pect of goods or factories, as the case 
may be, by undervaluing the goods 
or factories for the purpose’ of insur- 
ing them under the Acts. A learn- 


“ed ‘single Judge-of the-High-Ceurt-al--~- 


lowed the writ petitions on the 
ground that, after the expiry of .the 
Acts, there could. be no authorized 
officer to determine the quantum. of 
the evaded premiaon the basis of the 
correct value of the goods or factories. 
Appeals were filed -against the 
orders, and a Division Bench of the 
Court, by a common judgment, held 
that the liability to pay the . evaded 
premiums.arose during the currency of 


Appel- 


` the 
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the Acts and that the extent of the 


liability could’ be. ascertained by. an ` 


authorized ‘officer even after the: ex- 
piry of the Acts and allowed the ap- 
peals. These appeals- are directed 
against the common judgment. 


3. The President of India, 
after the Chinese aggression in Octo- 
ber, 1962, proclaimed an. Emergency 
under Article 352 of the Constitution 
on 26-10-1962. The proclamation was 
revoked by the President on 10-1- 
1968. The Acts came into force with 
effect from 1-1-1963. 


4, The Acts were in substance 


‘similar to War Risks Insurance Acts 


which were in force in the United 
Kingdom during the Second World 
War. It was realised after the Chi- 
nese aggression that it was necessary 
to make provision, if possible on war 
footing, for reinstating the factories 
damaged or ruined by enemy action 
and. for reimbursing the loss or’ 
damage of goods and continue the 
commercial and ‘economic activity 
with a view to stabilize the economy 


l of the country. In view of the mag- 


nitude .of the task, no private agency 
in the field of insurance could have 
undertaken it. By the Acts, the 
Central Government . undertook the 
task of insuring factories and goods 
against loss or damage sustained by: 
enemy action. 


5. . The Acts in substance. pro- 
vided for compulsory insurance 
against emergency. risks of every 
person carrying on business as a sel- 
ler or, supplier of goods in respect of 
insurable goods, which were 
from time to time owned or deemed 
to have been owned by him in the 
course of such business, if the insur- 
able value of such goods lying . in 
one and the same city or district ex- 
ceeded Rs. 30,000/- and of all facto- 
ries falling within the purview of 
-theFactroies--Act,..1948,. The_schemes._ 
framed under the ‘Aets provided for ` 
procedural matters relating to the 
mode of valuation of the insurable 
goods and assets, receipt of applica- 
tions for the issue of policies, pay- 
ment of premium, the terms and 


‘conditions attaching to. such policies 


and settlement of claims and other 
matters. ; - 
6. The provisions of the two 


Acts were more or less similar. _We 
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` would::now. refer to certain provisions 
of the ‘Factories Act’: Under Section 
1(3) of that Act, it was provided 
-that the Act would remain in force 
during the period of operation of 
the proclamation of emergency issued 
on 26-10-1962 and for ; such further 
period’ as the Central Government 
might declare to be the period of 
emergency for the purpose. of the Act. 
It was also. provided in that section 


that the expiry of the Act shall not. 


affect anything done. or... omitted ‘to 
be done before such expiry and 5. 6 
of the General Clauses Act, 1897, shall 
apply upon the expiry of the Act as 
if it were repealed by a Central Act. 
7.. Section 2(f) of that Act 
__ defined ‘insurable value’ of property 
as the value of the property as. as- 
certained for the purpose of insur- 
ance .under the Act, Section £ (j) 
defined ‘quarter’ as meaning a period 
of three months commencing on the 
first day of January, ar July- or 
October and Section 2 (i) defned 

i ‘emergency . risks’, 


8. Section 3 of that Act em~ 
powered the Central Government ` to 
put: into operation a scheme celled 
the “Emergency Risks (Factories) In- 
surance Scheme”, whereby the Cen- 
tral Government would undertake, in 
. relation to factories, the liability of 
insuring property against: emergency 
risks, Under Section 3 (3) (a), the 
liability of the Central .Government 
_ as insurer did not extend to more 
than 80 per cent of the insurable 
value of the property ` insurable. 
‘Under Section 3 (3) (c), the premium 
under’ a policy was payable at a rate 
not . exceeding 3 per cent per annum 
of the sum insured as may be speci- 
fied..in the scheme. Section 3 (7) en- 
joined that every scheme shall be 
laid before each House : of Parlia- 
ment for a total period _ of thirty. 
days. : 


9 Section $ (1). said that 
while a scheme was in operazion, 
every -owner of a factory shall . take 
out .a- policy of insurance against 
emergency risk, issued in accordance 


-with the scheme, for a sum not less - 


_than the insurable value of the pro- 
perty, and, if any. owner of factory 


failed to fulfil the obligation under ` 


‘Section.5 (1) and failed to pay. the 
* premium: on.the policy-.. which ` was 
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‘would be without prejudice. to 


“sure as, or to the full amount, 
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- subsequently due, he was liable to be 


convicted of an offence under Section 
5 (4), punishable with fine and, that 
any 
other penalty or liability incurred in 
consequence of the- failure. 


` 10. Section 6 placed . restric- 
tions on carrying on certain insur- 
ance business: By. .Section 7, the 
Central Government: was authorized 
to create an “Emergency Risks (Fac- 
tories) Insurance Fund”, The Central 
Government was authorised, under 
Section 8, to require the owner or 
occupier to furnish any document or 
information to a person authorized 
by it. Section 11 provided that 
where any person had failed to in- 
-re- 
quired by the Act, and had thereby 
evaded the payment by way of pre- 
mium of any money which would 


: have had to: pay but for such fail- 


ure, an officer authorized in that 
behalf by the Central Government 
might determine the amount the pay- 
ment of. which had been so evaded. 
The amount so determined shall be 
payable by such person and shall be 
recoverable from him as provided in 
sub-section (2) of Section 11, And 
sub-section (2) stated that any instal- 
ment of premium due on a policy of 
insurance issued under the scheme 
and any amount determined as pay- 
able .under sub-section (1) ‘shall be 


recoverable . as an arrear of land re- 


venue and shall be a first charge on 
the property in respect of which 
the default was made, Section 11 (3) 
stated that a person against whom a 
determination is made under. sub- 
section (1) could, within the period 
specified in the . scheme, appeal 
against such determination’ to the 
Central Government, whose decision 
therein shall be final, 


11. - Now we will note a few 
relevant provisions of the Emergency ` 
Risk (Factories) Insurance Scheme. 
The Scheme was put into operation 
with effect from 1-1-1963, In Clause 


_6 of the Scheme it was provided that 


an- application for insurance  shoula 
be made in the form set out in 
Part A or. Part B of the First Sche- 
dule thereto according: as the appli- 
cation was for the original or sup- 


‘plementary policy, and that it should 
' be made to the government agent. or 
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such. other. officer .of. the- government: 


agent: as might be: authorized -by. that 
agent in this behalf and: the. applica- 
tion must be accompanied by a trea- 
sury challan evidencing the payment 
of the requisite premium. into the 
government treasury. 


12. .. Clause 7 pertained to ‘the 
method of valuation of insurable pro- 
perty. It laid down’ that the insur- 
able value of ‘the property shall be 
ascertained in accordance - with the 
principles mentioned therein, . Clause 
8 fixed.the rate of premium to be. 25 
paise for: every. 100 ‘rupees orii any 
part: thereof in respect of the ‘quar- 
ter ending 31-3-1963. Clause 9 Yelat- 


ed to issue of policy and verification | 


of previous policies. Claiisé 12 men- 
tioned the date from’ which the pon 
cies would be effective. - 


13: Clause ` 13 i) provided 
that where any person: had failed’ to 
pay any. premium: due from himor to 
insure .as, or to the full amount, re- 
quired by`the Act and-had thereby 
evaded ‘the ‘payment by way of pre- 
mium of any monéy ‘which ‘he -would 
have had to ‘pay -but‘for such failure, 
the amount evaded''shall be.’ deter- 
mined in accordance with the- Third 
Schedule; and sub-clause (2) provid- 
ed, for appeal against the: determina- 
tion: Sub-clatise (3): of- ‘Clause -13 
stated that where ‘the amount: deter- 
mined under- the provisions of sub- 
clause (1) or: sub-clause (2) was ‘-ful- 
ly recovered, the government agent 
shall, as soon as: ‘possible after “such 
recovery, send the requisite applica- 
tion forms''to the ‘defaulter for com- 
pletion arid retürn; and‘‘a policy -`or 
supplementary policy in , respéct of 
the property concerned according - as 
the recovery was in'respect of non- 
insurance or undeér-insurance shall be 
issued- by the: government agent on 
receipt of. the application .: correctly 
filled in, the :said policy being” made 
out so:as to take., effect -from ‘the 
date. the amount: was aay recover- 
edi was. 

' 14. ` Clause 16 ‘declared: that 
the insured person shall, bear 20 per 
cent of the`loss-or damage, . It also 
declared“that if the total value of the 
property insured exceeded the sum 
insured, the insured Person shall be 
considered -as his own insurer for the 


A.I R. 
excess’ äs well as for 20 per cent of 
the’. sum insured, 


JS GA The First. Schedule ‘to the 
Scheme. ‘eoneaned forms of ‘applica- 
tions for a policy or supplementary 
policy and other matters.’ The 
Second Schedule “gave a model form 
of the’ policy to be issued, ` 


: I6.. . According to the ‘Third 
Schedule, the authorized: officer, 
when he. had reason to believe that 
the owner or occupier of. any - pro- 
perty insurable: under the Act . had 
failed. to pay. any premium and had 
thereby evaded the payment by . way 
of premium of any money which he 
would have had to pay but for such 
failure, the officer may serve on such 
owner or occupier a notice requiring 
him -to show cause why he failed. to 
insure the property or-to full amount 
as required: by’:‘the Act and further 
to produce before the officer’ on 
such date any document .or other 
evidence in support of his case, The. 
Officer, after providing him:an op- 
portunity of being, heard shall assess 
the insurable. -value, of the’ property 
and’ the amount of premium, the pay~ 
ment of which had ‘been evaded, The 
Schedule. made provision for. appeal 
to the Central Government, i 


17.:: The- provisions - of ithe 
Scheme! framed - under the ‘Goods 
Act’ were. practically the same. Gig? 


. 18. . The. appellants: challeng- 
ed ‘the finding of the High. Court that 
the liability to pay the evaded pre- 
mia arose. during the-currency of the 
Acts and contended..that, the liability 
itself was. dependent on the. ascer- 
tainment by the authorised officer of 
the insurable value of the factory or 
goods in accordance with the Third 
Schedule: and. that until the. extent 
of, the liability. was so aera 
there could be no liability and ` 
Section 6 of the General Clauses Act 
was not ‘attracted. In ‘other words, 
the contention was that until the Tia- 
bility of the insured was determined 
by the’ authorized: officer by ascer- 
taining the ‘correct ` irisurable, - value 
in accordance with the“ provisions - ‘of 
the Third Schedule, no Hiability te 
pay ‘the evaded premia arose and 
therefore; no liability was incurred 
before. the expiry of the Acts which 
could “be enforced under ahs provi- 
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sions of Section.6 cf ..the See 
‘Clauses Act after.their expiry... ~- 


19. Tt is clear from the pro-. 
visions of the Acts that the duty to 
take out insurance pclicy for the full 
insurable value of the factory or 
goods was mandatory and that the 
failure to do so was an offence. Bè- 
sides, in the case of failure to insure 
for the full insurable value, provi- 
sions were- ‘made. ‘for recovery -of the 
relative premia. To ‘effectuate this 
purpose, the procedure’ for- determi- 
nation of the insurable value of the 


factory or goods and of the paa 
evadedďd' was also provided. 
: 20. There is no. eormoulainn 


in a. voluntary insurance...that the 
cover should be made for the eatire 
insurable value of the property. The 
premium collected in a voluntary in- 
surance is related to the quantum. of 
the risk undertaken in the light. of 
the insurable value suggested by the 
insured, Generally, in a voluntary in- 
surance, the premium is paid in- con- 
‘sideration of the-cover provided. In 
other words, premium - is paidin crder 
‘to enable the insurer.:-to indemmify 
‘the insured against loss- or damage 
on account of the risk specified; The 
scheme of insurance envisaged by 
‘the Acts was different, There was 
no element of. consensus on the fun- 
damental terms of insurance in the 
scheme. The liability to take insur- 
lance policy for..the -full insurable 








tions of the policy to be taken were 
governed solely by the provisions., of 
the Acts and the Schemes, It.is a 
mistake to assume: that: the. r-ghts 
and liabilities of the parties in this 


those of a voluntary contract of in- 
surance, If-the liability to take the 
insurance policy, for the full’ insur- 
able value was absolute, and ‘if the 


à . The liability to pay 
premia in case of under-valuation 
was not dependent upon the stbse- 
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quent determination. of the ‘full insur- 
able value of the factory or goods 
insured, If the factory or goods was} 
under-valued, when -the insurance 
policy. was: taken, „the liability to pay 
premia on the basis of the full in- 
surable value arose at the time when 
the Policy. was taken. That . liability 
was “not dependent upon the. ascer- 
tainment of the full insurable value 
by the authorised. officer in accord- 
ance with the Third Schedule. 


21... In Ekambarappa v, ° Ex- 
cess -Profits Tax Officer, (1967) 3 SCR 
864 = (AIR 1967 SC 1541) this Court 
held that: the liability for excess pto- 
fits tax arose at the close of the ac- 
counting. year and was not: depen- 
dent upon its ascertainment by an 
order of assessment, In the same way, 
the liability to pay the premia on 
the basis of -the full insurable value 
of the factory- or. goods insured was 
incurred when the Acts and the 
Schemes were in operation. The lia- 
bility to pay premia on the basis of 
the full insurable value of the fac- 
tory or goods -is one thing; the quan- - 
tification - of the amount is another. 


. 22, But it was argued that df 
a policy was taken not for the full 
insurable value, the. authorised offi- 
cer should have ascertained the cor- 
rect insurable, value within the. quar- 


ter and a supplementary, policy 
should have been. issued: on the basis 
‘of the’ full insurable . value, also 


within the quarter, so that the liabi- 
lity to pay premia on the basis of 
the full insurable value might arise. 
In other words, the -argument was 
that the liability to pay premia on 
the basis.of the full. insurable value: 
in case of -under insurance was con- 
ditioned by the capacity on the part 
of the, insurer to issue a supplemen- 
tary policy within the quarter under- 
taking to indemnify the. insured on 
the basis of the correct value against 
emergency; risks, .and,. as the insurer 
ceased to have the capacity . after 
the expiry of the quarter,.and a for- 
tiori after the expiry of the Acts, to 
issue a supplementary policy under- 
taking the | liability .to _ indemnify 
against loss -arising out of- emergency 
risks on the basisof the full insured 
value, -the obligation to. pay premia 
on the full insurance: value ceased, 

as after the expiry of the Acts, there 


` . investigation, 
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could no. longer ‘be. any. 


“emergency 
risk. : 


23. We do not think that the 
argument is correct, As we said, the 
obligation to insure for full insura- 
ble value of the factory or goods was 
an obligation which was not depen- 
dent upon the corresponding liability 
of the insurer to indemnify. If the 
owner of factory or goods failed to 
take insurance policy at the time he 
ought to have taken it and pay the 
premia, the liability of the insured to 
pay the premia could be enforced 
under Clause 13 or 14 respectively of 
the Schemes under the ‘Goods Act’ 
or the ‘Factories Act’. In such a 
case there would be no obligation on 
the part of the President to indem- 
nify the insured in case of loss or 
damage on account of emergency risk 
as the insured did not take out the 
policy of insurance, The obligation 
to issue the policy or supplementary 
policy, as the case may be, would 
arise only after payment or recovery 
of the evaded premia, and even then, 
the liability of the insurer under 
the policy or supplementary policy 
would be from the date of payment 
or recovery of the evaded premia. 
The fact, therefore, that no supple- 
mentary policy: was issued before the 
expiry of the Acts is no answer for 
not fulfilling the obligation - -of -the 
insured to pay the premia in ac- 
cordance with the correct insurable 


value of the factory or goods ás- 
determined under the Third Schedule ` 


to the Schemes. Therefore, if under 
Section 5 of the’ ‘Factories Act’ or 
under Section 7 of the ‘Goods Act’, 
the liability to pay the premia on 
the full insurable value was incurred 


before the expiry of the Act, Section. 


6 of the General Clauses Act would 
enable the ascertainment of the’ ex- 
tent of liability for the evaded pre- 
mia by an officer who was authoriz- 
ed when the Act was in force or by 


an officer authorized after the ex4- 


piry of the Act. The principle behind 
Section 6 of the General Clauses Act 
is that, all the provisions of the Acts. 


would continue in force for purposes” - 


of enforcing the liability _ incurred 
when the Acts were in force and any 
legal proceeding, re- 
for ek may be instituted, continued 
or enforced ås, if the Acts | „had “not 
jexpired:’ 


we 


- they violated Article 19 (1); but the 


, 393). 
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` 24. The Third Schedule to the. 


‘Schemes ‘provides for the method of 


ascertaining the. liability in case of 
under-insurances. The provisions of 
the Third Schedule show that the of- 
ficer has to give an opportunity to 
the insured to show cause why he 
should. not be ‘made to pay the pre- 
mia on the basis of correct value of 
the factory or goods undervalued. 

25. It was contended for | the 
petitioner in Writ Petition No, 461 
of 197r that the provisions of the Acts 
contravened Articles 14, 19 and 31. 

26. Article 19 is not available 
to the petitioner for challenging tbe 
validity of. the provisions of 





doubt, when the proclamation ` 
emergency was revoked in 1968, 
provisions of the Acts -became liable 
to be challenged on the ground thatj . 


So 
ve 


liability incurred for acts or omissions 
during the currency of the procla- 
mation of emergency cannot be nul- 


lated Article 19. This, we think,” is 
the principle laid down by this Court 
after reading Article 358 of the Con-| 
stitution in Makhan, Singh v. “State 


‘of Punjab, (1964) 4- ‘SCR 797 at page: 


812 = (AIR 1964 SC: 381 at PP. 392-. l 


-27.. We. also. think that. the : 
procedure for ascertaining the. cor-|. 


rect insurable value of the factory orj. _ 


goods is a having regard. toj 
the provisions .of the -Third Schedule}. 
in that behalf and ‘cannot, . therefore,| 
violate Article 19 (1) (£) or (8). , 
28. The writ. petitioner has 
not shown how the provisions of the 
Acts violated Article 14. Pa 
 29.: - -And, as regards the. con- 
tention of the petitioner . that the]. 
provisions of the Acts violated Arti- 
cle 31 (1), we do not think that the 


- + „petitioner was, deprived of. any: pro] -- 


1976 ` 
perty without the authority of law. 
The petitioner has. not succeeded in 
showing how thelaw. which deprived 
him of his property could be. challen3- 
ed on the ground ‘that it was violative 
of any of the provisions in Part III 
of the Constitution. : 
30. We dismiss Writ Petition 
No, 461 of 1971 and Civil Appecls 
Nos. 506-510, 842-844 and 1710-1713 
of 1971 and ‘allow Civil Appeals Nas. 
2319-2364 .of 1972 without any orr 
as to costs. 
Order accordingty. 





AIR 1976 SUPREME COURT 965 
(From: Gujarat) 
A. N. RAY C. J.. K. K. MATHEW 

AND N. L. UNTWALIA, JJ. 

- Trustees of Shri Acharya Maha- 
prabhu’s Bethak of Padra, Appellar-ts 
v. Kachhia Ishwarbhai Shankarbhai, 
Respondent. | 

_ Civil Appeal No, 1442 of 1972; 
D/- 11-11-1975. 

(A) Bombay Tenancy and Agri- 
cultural Lands. Act (67 of 1948), See- 
tion 4B — Applicability — Tenant 
holding over after expiry of contrac- 
tual tenancy — Section 4B, held rot 
applicable. Decision of Gujarat High 
Court, Reversed. 

Section 4-B can. apply only to a 
tenancy in which .a period. has he2n 
fixed’ either by agreement 
and that the, period has. expired. 


‘(Para . 3) 
` Where the respondent was a ten-. 


ant holding over after the expiry of 
the contractual tenancy for a fixed 
period of one year, it was held tkat 
he was a tenant from year to year 
as the original lease was for agricul- 
` tural’ purpose. “It was: open to tre 


landlord to terminate the tenancy >y - 


issuing the proper notice and there- 
‘after to ‘recover Possession of the 
property ` without assigning any rea- 
son whatsoever,’ Decision of Gujarat 
High Court, Reversed. (Para 4) 

“Judgment of the Court was deli- 
vered by 

MATHEW J.:— The appellants: ere 
trustees of a public religious trust re- 
gisteret under the 
Trusts Act, 1950, called - Shri Acharya 
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` after the. 


or usage. 


“that the period fixed by 


Bombay Pubiic. 


., ter V.of the Transfer - 


Trustees ‘of A, M. B. of Padra v.K.I, Shankarbhai {Prs, 1-2]-S. C. 965. ' 


Mahaprabhu’s Bethak. of Padra.. They 
filed a suit for recovery of possession. 
of.the plaint property belonging to the 
trust from the respondent. He raised. 
various contentions, The suit was dec- 
reed by the trial court. The respondent 
preferred an appeal against the decree: 


` That was dismissed, The respon- 
dent then appealed to the High Court 
against the decision. The High Court 
set aside the decision and remanded 
the case to the trial court for a find- 
ing whether the appellants required 
the premises for personal cultivation. 
It is against this order that this appeal 
by special leave has been filed. 


2. There was no dispute be- 
tween the parties before this Court 
that the respondent was holding over 
expiry of a contractual 
tenancy created in his favour by the 
trust for a period of one year and that 
the tenancy by holding over was ter- 
minated by a notice to. quit issued on 
behalf of the trust. on 19-8-1962. 
There can be no dispute that the ap-. 
pellants were entitled to institute the 
suit for recovery of possession of the. 
property in view of the certificate 
issued by the Deputy. Collector under 
Section 88-B of the Bombay Tenancy 
and Agricultural Lands Act, 1948 (for. 
short ‘the Act’), The only question 
‘which falls for consideration in this 
appeal is whether the High Court 
was rightin holding that Section 4-B 


-of the Act operated as a bar to the 


termination of the tenancy for the 


“reason that the trustees gave no va- 


lid reason for the same. sia 4-B ` 
provides: . 


“No tenancy of. any land shall be 
terminated merely on the ‘ ground 
agreement 
a „usage for its duration has expir- - 
e : 


It seems.to us clear that in 
order that Section 4-B might “apply, ` 
the tenancy. must be one for a defi- 
nite period. We have already said ` 
that the respondent was a ‘tenant . 
holding over: after the expiry of the 


„contractual tenancy for a fixéd pe- 


riod. of one year, In law, therefore, 
he. was a tenant from year to year 
as the original lease was for agricul- 
tural purpose. Section.3 of the Act 
provides that the ` provisions of .Chap-. 
of Property 
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Act, 1882; shall in so far as ‘they: are 
not- inconsistent with the provisions 
of this Act apply’ to the tenancies'and 
leases of land to--which the Act * ap- 
plies, It therefore, follows that the 
appellants could’ -validly terminate 
the tenancy by giving the proper no- 
tice under that Act. And, wA a 
notice ‘was, given. ` ion 


3. Tt is trite Searing ` “that 
tenancy from~year to year is not a 


tenancy ‘for a period certain. Section ' 


4-B can apply only to a ‘tenancy in 
which a period has been fixed éither 
by’ agreement or usage ‘and. that “the 
period has éxpired,- In’ the tenancy 


from year to year. under .which the 


respondent’ was holding: over, there 
could: be nó period- fixed by agree- 
ment for its duration as that would 
be inconsistent with. the basic hypo- 
thesis of .a:tenancy . from year ’:+to 
year, Nor is there any evidence “of 
any usage:fixing the duration of the 
tenancy, It is relevant to note! that 
the tenancy which the. appellants ter- 
minated by the notice was the. ten- 
ancy from year to year under, which 
the respondent was holding the. land 
and not any ‘anterior tenancy... To. :the 
termiation of. that T are A-B 
has no application.. Pi a Hk Le 


4. :It was, therefore; open: o 
the landlord to. terminate the, tenancy 
by. issuing the proper. -notice.. and 
thereafter .to recover possession of 
the property without . assigning any 
reason whatsoever. :The High .Court 
was wrong in yholding « that:: under 
Section 4-B the tenancy cannot, be 
terminated without a valid reason 
and tremanding’ the case- to the trial 
Court to find whether’ the’ “landlord 
required it for personal ‘cultivation 
or for any other valid réason: 


5, - We-set aside- the order of 
remand passed ‘by :the:-High'. Court 
and. allow the. appeal without. any 
order as to costs. We: direct the 
High Court to pass the- proper onder 
in the appeal and dispose. of: it 


Order accordingly. 


-- Partap -v. ‘State ‘of. U.P.-: 


A.I-R. 
AIR 1976.SUPREME COURT 966%. 
: Sona (From: -Allahabad)* 
M. H BEG, PN. BHAGWATI 
~. AND È. S. SARKARIA; Jd. 
l Partap, Appellant ` v. The State of 
Uttar Pradesh, ‘Respondent. 
’ Criminal - Appeal. No. 
i971, D/- 10-9-1975. : 
` (A). Evidence Act (1872), : ‘Ss, ior 
and 195 — Bürden. on ‘accused to 
establish a ‘plea of ‘self defence and 
that on prosecution to prove its ‘case 
— Distinction between — Nature of. 
The burden on the accused is not 
as onerous as that which lies on the 
prosecution, . While the . prosecution | 
is ‘required ` to. prove its case beyotid 
a reasonable doubt, the accused can 
discharge his’ onus by ‘establishing a 
mere. „preponderance of probability. 
(Para 12) 
Held in’ the circumstances of -a 
case that the appellant had succeeded 
in establishing by a preponderance 
of probability, that the deceased’ was 
within a striking distance, poised for 
imminent. attack.. on the, . . appellant 


120 of 


with a spear, when the latter. . fired 
the fatal. gunshot, In such a situa- 
tion,,, ‘the . appellant had | reasonable 


and ‘immediate . apprehension that he 
would .suffer death -or. grievous hurt 
if he did not fire at the deceased. 
Thus the death was, in all probability, 
caused by the appellant in the exer- 
cise of his Aight, of Private’ defence. . 
„= (Para 20) 


"o Pet Beg, J: ‘The accused per- 


son ‘who. pleads an exception is en- 
titled ` to be acquitted if upon :a con- 
sideration of. the, evidence, as a. ‘whole 
(including the évidence given in ‘sup- 
port of the’ plea of the general ex- 
ception) ‘a reasonable doubt is ¢reated 
in the mind of the Court’ about ‘the 
guilt, of the’ accused, “(Para 29) 
ai The accused, even if he fails tó 
discharge his, duty fully, by. esta- 
blishing, the. existence of-.an excep- 
tion, may get. the benefit of the ex- 
ception indirectly when the prosecu- 
tion fails in its duty. to . eliminate 





(Note: The Judgmentsare print- 
ed in ‘the-order in which. they are 
given in the certified copy—Ed.) > 
*(Criminal “Appeal No. 581 of Bogs) 

D/- 24- 7-1970—AllL) 
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genuine doubt about: his guilt intro- 
duced ‘by the: accused, The obliga- 
tory presumption, at the! end of See- 
tion 105, cannot be held’ to last wi- 
til the- accused’ proves his: exception 
fully by a preponderance of proba- 
bility. ATR 1970 All 51 (FB) and 
AIR 1941 All 402 (FB), Referred. ` 
(Para 33) 

Cases ‘Referred: `- Chicuotogical Paras 
AIR 1976 All 51°= 197 0 Cri LJ 132 
(FB) 23 
ae ee SC" 605 = - 1982 (1) Cri ra 


AIR ‘941 All 402, = “1981 All Ly e19 
are 23 


A N. “Mulla, Sr. Advoczie, 
` (Mr. paS Mohindroo, Advocate with 
him), A Appellant; Mr, D.-P. Uniiyal, 
Sr. Advocate, (Mr. O. P. Rana, Ad- 
vocate with him), for’ Respondent,” 
_. Judgment’ of the ‘Court. was e- 
livered by 

SARKARIA, ` {on behalf of 
Bhagwati J. and himsai:— This ap- 
peal by special leave is- directed 
against a judgment of the High Co-rt 
of Allahabad dismissing the appeal of 
Partap appellant and. maintaining his 
conviction under Section 302, Penal 
Code, ‘The facts of the prosecut.on 
case as narrated at the trial by Raj 
Kumar, the star witness of the pro- 
secution, were as follows: <. 

Raj. Kumar had installed a Tube- 
well in his field known as 'Chharela- 
wala field?’ in the revenue estate” of 
village Sanf Kuiyan, in the year 1962. 
The water pumped out . from . this 
tubewell was utilised ' him zo 
only for irrigating his own fields kutb 
also. those of the neighbours against 
charges, Subsequently, Puttu Lal. zc- 
cused also set up a tubewell in his 
Jand situate in the . vicinity of 
Chharelawala field. Puttu Lal oo. 
started letting’ out the use of his 
tubewell on hire. An unhealthy 
competition ensued between Raj Kù- 
mar and Puttu Lal in this “water 
` business, and..their relations became 
strained, There was. a water chanael 
running from North to South in Eaj 
Kumar’s field through which Puttu 
Lal used to supply water to others. 
To the South of Chharelawala field, 
there is a prove belonging to Sig Ram, 
Pardhan of ‘the village. Fhe- ture- 
well of Puttu Lal is located towards 
the South of that grove, To the 
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West of:the Chharelawala field is a 
plot belonging to ‘Puttu Lal. = 


2. Two * or’ three days ‘before 
the ` occurrence in question, there was 
an’ exchange’ of hot words between 
Raj Kumar and Puttu Lal when the 
latter insisted on ‘taking water 
through the said channel, Raj Kumar 
firmly refused Puttu. Lal the use of | 
that channel. j 


3. On 5- 1-1967 at about 7.45 
am. Raf Kumar and his brothers, 
Ramchander: and Bhagwan Sahai, 
started demolishing their. channel so 
that Puttu Lal should not be able ta 
supply water through it. About fifteen 
minutes thereafter, Puttu Lal and his 
son, Ram. Parkash, appeared. on the 
northern ridge of the grove of Siya 
Ram.. Puttu Lal:, was ‘carrying a 
lathi and Ram Parkash „2a bhala. 
Puttu Lal asked Raj Kumar and his 
companions not to demolish the 
chamel.: Raj Kumar rudely refused 
asserting that the channel belonged 
to: him and he had; every right to 
erase it. Raj Kumar advanced tø- 
wards Puttu Lal threatening to break 
his head with -the: spade,- and . thus 
settle the matter onee for all. On 
being so threatened, Puttu Lal shout- 
ed to his son, .the appellant, to come 
immediately with his gun. In res- 
ponse to Puttu Lal’s call, the appel- 
lant armed with the double-barrel 
licensed gun of Puttu Lal, and Puttu 
Las’ other son,- Suresh, armed with 
a pistol, came. A couple of minutes 
after the arrival of the appellant and 
Suresh, the deceased Ram Nath who 
was the son of Raj Kumiar’s. wife’s 
brother, eame ‘out running. from the 
grove.' He shouted to’ Raj “Kumar not 
to be ‘afraid as he would ` settle the 
matter with everyone of the accused 
and break their heads, seeing 
the deceased, Puttu Lal said:.» “He 
thinks hiniself to be a Hon, let us 
see him first of all”: On this instiga- 
tion Partap fired his -gun at. Ram 
Nath: from. 2 distance of four or five 
paces: On- receiving‘ the. gun shot, 
on Nath turned back when he was 

hit by a second shot fired by Suresh 
from his pistol: ...Ram Nath dropped 
dead, The accused then ran away 
taking their weapons: with them. Raj 
Kumar PW 1 went home, scribed the 
report, ..Exh.. ka-3, arid ‘handed it 
over in the Kain -Ganj Police Station, 
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8 miles ‘away, at 9.30 a.m.. After 
registering a case on the basis of 
this report, Sub-Inspector Kartar 
Singh reached the spot and started 
the investigation, He prepared the 
_inquest report and sent the body for 
post-mortem examination. 

4, ‘The autopsy was conducted 
by Dr. S. P. Chaturvedi, PW 3, 
6-1-1967 at 12.40 pm. The Doctor 
found five gunshot wounds of entry 
‘and three of exit. on the dead-body. 
There was blackening around all the 
wounds of entry. The death, in the 
opinion of the Doctor, 
shock and haemorrhage on account of 
the gunshot wounds of the head and 
the right lung. The accused surren- 
dered in the court of the Additional 
District Magistrate, Farrukhabad on 
. 7-1-1969 and therafter their custody 
was taken over by the Police, After 
conducting the preliminary enquiry, 
the Magistrate committed Puttu Lal, 
Stiresh and Partap accused for trial 
to the Court of Session on ‘ charges 
‘under Sections’ 302/34, 109, Penal 
Code. All the three accused were 
convicted and each of them was sen- 
tenced to imprisonment . for life and 
a | fine of Rs. 200/-. 

5. The plea of the accused 
was one of denial of the. prosecution 
ease. Suresh pleaded alibi and alleg- 
ed false implication, -Partap pleaded 
that the deceased was about to strike 
him with a bhalla and consequent- 
ly he fired two shots, in self-defence, 
from his double-barrel gun at the 
deceased, 


6.. The accused - examined 
‘Chhote Khan DW 1 in defence. 

Te The trial ` Judge rejected 
the defence version and: convicted 
and sentenced the accused as ae 
said. 

8. In appeal, the High Court 
acquitted Suresh accused but main- 


tained the conviction of Puttu Lal and - 


Partap. Before the admission of the 
special leave petition under Art. 136 
of the Constitution by this Court, 
Puttu Lal died. Thus only the ap- 
pellant’s conviction survives for ‘con- 

sideration in` this appeal. 
“9. The decision’ of the ürte 


below rests mainly on the testimony.. 


‘of. the three eye-witnesses, eed 
Raj Kumar, PW 1, Atma pon PW: 


t 
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was due to 


“not drawing an adverse 


. barrel . gun of.. his father Thus, 
and Achhey Ram, ‘PW: 4. ` 3. wee ees 


A.LR. 


-.10.:° Mr. A; N. Mulla, the 
learned ‘Cian for the appellant 
contends that the evidence of PWs: 2 
and 4 was not worthy of credence; 
that being residents of another vil- 
lage and having failed to. give 
a credible reason for their presence 
at the scene of occurrence, they were 
chance witnesses of the worst type; 
that as admitted -by their brother 
Bisheshar Dayal, PW 15, they . were 
not only related to the deceased but 
were stock witnesses of the Police; 
that since the witnesses did _ not 
frankly and fully admit their mutual 
blood relationship, they were of a 
type to whom truth, even in trifles, 
appeared to be’ unpalatable; that the 
prosecution had failed to examine 
Sia Ram and Mahabir ‘who were also 
named as eye-witnesses in the F. I. R, 
and the courts below had erred in 
inference 
against the prosecution on that score. 

. i, Although this criticism 
levelled against PWs, 2 and 4 is not 
totally devoid of force, we do. not 
think it a sufficient ground to depart 
from the settled. rule of practice ač- 
cording to which this Court does’ not, 


. in the absence of material irregula- 


rity, illegality or manifest error, it- 
self reappraise the evidence. In spite 
of these infirmities, the courts below 
have believed their presence at the 
time and place of occurrence, - The 
reasons given by the witnesses for 
their presence at the spot, may be 
vulnerable, even wrong. True, © they 
are residents- of the neighbouring vil- 
lage 1/2 or 2 miles away and belong 
to the caste of the deceased.’ PW 15 
may be bearing some relationship 
with the deceased: But the fact re- 


‘ mains that PWs. 2 and 4 have. been 


named as eye-witnesses in the F. I.R. 
which -was lodged in the Police Sta- 


tion, 8 miles away, with utmost 
promptitude. Av uae: 
11A. Be that as it may, the 


fate of ‘the case. did. not depend on 
the evidence of. these two witnesses. 
Raj Kumar’s evidence . corroborated 
by the F. I. R. and the other evidence 
on the record was by itself, suffici- 
ent to hold that the appellant had 
fired a fatal shot. at the deceased 
from : close range with the Tas ihe 
the 


- Jreasonable . doubt, 
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dered in. this appeal is, whether Eam 
Nath was shot dead by the appelant 
in the exercise: of his right of: pri- 
vate defence? 


12, We have carefully scruti- 
nised the judgments of the courts be- 
lew. In our opinion, their finding in 
regard to the plea of self-defence is 
clearly erronéous.. They appear to 
have ‘overlooked the: distinction be- 
tween the nature of burden that résts 
on: an accused’ under Section 105, 
Evidence Act to establish a plea of 
self-defence and the cne cast on the 
prosecution by Section 101 to prove 
its ease, It is well settled that the 
burden. on the accused is not as ene- 
rous as that. which lies on the prose- 
cution, While the prosecution is re- 
quired to prove its case beyond a 
the accused can 
discharge his onus by establishing a 
'mere preponderance of probability. 


» B. Since the approach of 
the .courts below -is basically wrong, 
it has become. necessary to examine 
the material on record bearing on 
the -plea of self-defence. This plea 
‘was , specifically taken by the appel- 
lant at the trial in his examinetion 
under Section 342, Cr. P. C. It was 
“put to Raj Kumar PW 1, the -chief 
witness of the prosecution, in cross- 
examination, Raj Kumar replied: “It 
is wrong to suggest that Ram Nath 
would. have murdered . Partap_ if 
‘Partap- had not fired at. him. Ram 


Nath had: nothing in his hand.” The 


courts below have accepted. witnrout 
demur the ipse dixit of Raj Kumar 
` that the deceased was unarmed, We 
find it impossible to swallow this so 
improbable a version, the creditility 
of which was extremely undermined 
by the telling circumstances appear- 
ing in the prosecution evidence itself. 
` It was the- admitted case of the pro- 
secution that following the threeten- 


ing gesture made by Raj Kumar to. 


‘break Puttu Lal’s head ‘with the 
spade, and the -call given by Futtu 
Lal, the appellant came there . armed 
with a gun and ‘itnmediately ` there- 
after, the deceased came running pro- 
claiming that he would .break the 
heads of and settle the scores with 
everyone of the accused party. I} is 
further admitted that ‘the deceased 
had reached at a distance of “3 - or 
4 paces from the appellant wher the 
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latter. fired. - The blackening found 
around the wounds of entry on the 
dead body by the medical witness, 
confirms that the deceased was with- 
in six feet of the assailant when he 
received those injuries, Again, it is 


- the case of the prosecution that at 


the time of the first gun-fire the de- 
ceased was facing the appellant. The 
medical evidence also confirms it, in- 
asmuch as two entrance wounds a 
and 5) were located on the front side 
of the deceased. From this circumstance 
it is clearly discernible that the ‘de- 
ceased was charging at the gunman 
and had reached within a striking 
distarice when his charge was foiled 
by the guri-fire, It is difficult to be- 
lieve that’ the deceased would have 
behaved in the bold and. truculent 
manner he did, if he were not arm- 
ed with a formidable weapon, It was 
put to Raj Kumar by the defence 
that if the: deceased was empty-hand- 
ed — as was alleged by the witness 
— how did he proclaim to break the 
heads of the accused? The witness 
had no Satisfactory answer to it. 
Conscious that he was suppressing 
the fact in question, all that. he could 
say in befuddled embarrassment, was: 
“I do not know with what weapon 
he was going.to break the heads.” 


14. -The appellant's plea that 
the deceased was going to strike him 
with a Bhalla, when the gun was 
fired was highly probable, 


15. One of the reasons given 
by the learned Judges of the High 
Court for ignoring this plea was 
that it was belated and had not been 
set up by the appellant during his 
examination in the Committal Court. 
A glance at the record of -that’ exa- 
mination would show that he was not 
properly examined. in that court. 
Only a composite question with re- 
gard to all the circumstances of the 
prosecution case was put to him in 
the Committal Court, which he deni- ` 
ed. The omission of the appellant to 
set up the plea of private defence in 


-the Committal Court, therefore, was 


no ground to brand it as’an’ after- 
thought, particularly. when there was 
foundation .for it in the prosecution 
evidence, itself. — 

- 16. .- The circumstances appear- 
ing in. the prosecution evidence, and 
the statement of.,the : appellant re- 


~ 
` 
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corded under Sec. 342,: Cr, P.C. did 
not exhaust the material ‘in support’ of 
the plea ofself-defence. There was 
the direct testimony of Chhote Khan, 
DW 1, who testified‘that he was at- 
tracted from his house to the spot by 
the outcry of- Puttu Lal -accused 
which: was to the effectithat he: was 
being killed.. Witness saw Ram Nath 
deceased, armed with a- spear, run- 
ning towards the grove of Sia Ram. 
Thereafter, he-heard.two reports of 
gun-fire. On reaching the grove, the 
witness saw Ram Nath lying dead 
with a-.spear by his sides Pratap ap- 
pellant and Puttu Lal were also seen 
running away. from-the’ scene, Partap 
was carrying a gun, Witness did not 
see Suresh and-Ram Parkash there. 
Excepting the precise words of Puttu 
Lal’s call, and the fact of ..the de= 
ceased being armed with a ‘spear, 
Chhote. Khan’s evidence in so far as 
it goes, fits in | with the prosecution 
story. 

17. ° The High Court has re- 
jected his .evidence (without much 
discussion for two -reason: firstly, 
that he was not speaking the truth 
inasmuch as he stated 


body’s case that anybody assaulted 
or attempted to assault'- Puttu Lal. 
Secondly, thé witriess did not: ‘appear 
and make any statertient before the 
investigating‘: officer,- Neither ““of 
those was-a good-ground to -reject 
his ‘testimony out of hand.; Chhote 
Khan was a resident of the same vil- 
lage: The place of occurrence is :not 
situated. at a far off distance - from 
the village, -Indeed,. it; was ` the pro- 
secution : case that the: appellant and 
- deceased . came to. the spot after hear- 
ing the shouts of Puttu Lal and Raj 
Kumar;,. Chhote Khan’s..coming .to 
the spot from the. village on hearing 
the same shouts, was therefore, equal- 
ly probable, In any case,:his reach- 
ing the scene on- hearing | the reports 
of gun-fire and seeing Ram Nath ly- 
ing dead a upean was a aii 
probable. facb. © 4; ~ 


"© 18,7 Nor could his ‘version ce 
Puttu Lal was raising an’ outcry that 
he was being killed, be rejected out- 
right, It. was admitted by -Raj Kumar 
in cross-examination that he- -ana his 
. companions’ had ‘advanced -2 paces 
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that. Puttu. 
Lal was raising an òutery that; he 
was being killed, because it was no-- 


A. IR. 


towards: the..accused Puttu. Lal -and 
others, threatening: to break: their 
heads with the-Phawra (spade) and 
that the witness was then carrying 
(rather brandishing) the spade. Ht is 
further. admitted that it, was after 
this threat that Puttu Lal’ gave a call 
to the appellant to come armed with 
the gun... In the face of such a 
threat, ` it was not. improbable for 
Puttu Lal to cry out for help saying 
that he was being killed. .. 


19; Chhote Khan was an .‘in- 
dependent witness, Nothing was 
brought: out in -eross-examination ~. to 
Show that he was hostile towards. the 
complainant. party or had.any special 
interest: m the defence. | 


20. | ` In the light cof the above 
discussion, the conclusion is. inescap- 
able that. the appellant had succeed- 
ed in establishing by “a preponder- 
ance ‘of probability, that the deceas- 
ed was. within a striking distance, 
poised for imminent attack on.the ap- 


ter fired the fatal gunshot. ‘In such 
a situation, the- appellant - had 
sonable and immediate ' ‘apprehension 
that he would suffer death or grie- 
vous hurt if he did not fire at the 
deceased, Thus the death was, in all 
probability, caused by the . appellant, 
in ‘the exercise of. his right: ‘of: private 
defence: ; Ee are 


21. - * Por’ the Soeasoing: reasons 
we allow the appeal, set aside the 
conviction, of the: appellant and | ac- 
quit, him. ` 


.. BEG, J= 22. T have had the 
advantage of. going through the judg- 
ment of my learned -brother Sarkaria. 
T confess that I do not feel confident 
enough about the veracity of the 
defence case and the evidence found. 
in support of it to-be able. -to hold 
that-it is proved on a balance.: of: 
probabilities; - But, I.think that what 
transpires from a consideration ọf.the 
whole evidence is encugh to entitle 
the accused: to a benefit of doubt for 
the oo given below: 

. -The findings of the trial 
Pie ‘on isthe defence version indi- 
cate that a question. of law arises 
here which seems to have troubled 
several High Courts. It. gave rise to 
two Full Bench decisions of the Alla- 
habad High Court, the first in Par- 
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bhoo. v. Emperor, AIR. 1941 AN - ' 402 
{FB} and‘ the second: jn Rishi -Xesh 
Singh? v... the State,. -AIR ‘1976 
A SL: (FB). Tt. does not seem 
te have been considered in the same 
form by this Court, I think this is 
an appropriate case in which this 
Court. could consider and deride . it; 
and, ft is because this aspect of the 
case was ignored by the trial Court 
as weil as the: High Court tbat I 
consider this to- be a fit case tora 
reconsideration. of evidence and in- 
terference by this Court under. Arti- 
cle 136 of the Constitution, 


24, The ‘trial Court, after as- 
suming that there may ‘be some truth 
in the defence. version that Ram’ Nath 
had gone to. ye ages of occurrence 
with a bhala, s 


“Even if rial ‘Neth, 1 had ‘arrived 
there armed with ‘bhala’ there ‘could 
be no apprehension of death: or grie- 
vous hurt fo any one of the „accused 
persons as the accused, persons were 
armed with gun and Pistol and could 
defend themselve: if Ram Meth, mèd 
to strike them . with “phala’.” ae 


- Pratap and Suresh: accused could 
net bə justified in firing . gun-shots 
and pistal-shots at-Ram Nath in the 
expectation. that. Ram . Nath may 
reach the place where'Puttu Lal ac- 
cused.. was standing and may: sirike 
him witk bhalg. 


Pratap: and’ "3uřesh Pree had 
started from their house with gun 
and pistol before: they had ‘known 
about the reaching of Ram Nath- at 
that place with a ‘bhala’. Tt can 
reasonably. be inferted from . the 
own case of the defence that Pratap 
and Suresh accused, or at. least Pra- 
tap accused, had arrived there with 
the intention of committing the müt- 
der of Raj Kumar cr of. anybody 
who may interfere in the wordy duel 
between Raf Kumar P., W. and Patu 
Lal accused.” . l 


25. This awe that ‘the trial 
Court was inclined. to believe that 
the defence version was true te the 
extent that Ram Nath had rushed to 
the scene of occurrence with a bhala 
when a quarrel: -between the. two 
sides was taking place: . But, it over- 
looked here that Ram Nath, while 
going to the help of Raj Kumar, had 
actually expressed his. intentior to 
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‘shot’ at Ram. Nath who 
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break the eads of: members of Puttu 
4a’s party, At any rate, according 
to the.. ‘prosecution - -evidence, - Ram 
Nath was acting in such a way as to 
appear like a “lien” bent on inter- 
ference’ to protect Rai Kumar in a 
quarrel] between the two sides.-- If 
this was Ram Nath’s conduct, could 
he not have done: -something which 
gave rise to the right of private de- 
fence -of person? If that.:right had 
arisen how could shooting him > be 
murder?. Even if it. was exceeded the 
offence.could not be. culpable homi- 
cide aaa tc. murder, 


Pd “Why should Prateep, the 
apone have spared Raj- Kumar 
who, according to the’ prosecution 
evidence’ itself, had ‘given offence to 
Puttu Lal in the past and then on 
the’ ‘date of-incident by actually de- 
molishing ainali and then advancing 
towards. him- with © his phawra, 
threatening to: strike ‘Puttu Lal, but 
appeared 
subsequently and was, according ‘ to 
the prosecution version, quite unarm- 
ed? The. prosecution evidence is that 
Puttu Lal had called his‘ son ‘Pratap 
and asked him to` ‘bring: his ‘gun only 
when Raj Kumar had threatened to 
attack him with his phawra and had 
advanced towards Puttu Lal. Never- 
theless, Pratap and Suresh are al- 
leged to have shot down Ram” Nath, 
even though Ram Nath was empty 
handed, but. did nothing to “Raj. Ku- 
mar’ who was, according to the ‘pro- 
secution ‘version, more offensive and 
threatening with a phawrah and was 
the ‘cause of the whole trouble! Such 
conduct, attributed “to: Pratap ~ and 


Suresh, in the’ ‘setting alleged, seems 


quite unnatural and: eccentric, 


27, Raj Kumar, P. W. 1,- also 
stated, that Atma Ram, Achhe Ram 
and Sia Ram, Pradhan, teok their 
stand in parti land ‘at about the same 
time as Ram Nath had arrived on 
the scéfie and’ had asked Ram Nath 
net to lose heart or to be discourag- 
ed as he was coming to deal- with 
each -one of Raj Kumars adversaries. 
Then, at Puttu Lal’s instigation, Pra- 
tap and Suresh are. alleged to - have - 
shot at Ram Nath. Why is it. that 
this version of the obviously inte- 
rested.. Raj Kumar, PW 1, is, only 
supported by. two chance witnesses of 
another village, but neither Atma 
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Ram nor Achhe Ram, nor Sia Ram, ` 


Pradhan of village Sent Kuiyan, who 
had, according to the prosecution ver- 
sion, witnessed the occurrence . was 
produced by the prosecution at all? 
The prosecution could select its wit- 
nesses, But, why was such an ob- 
jectionable selection made? ‘Was it 
not a case in which the Court should 
have exercised its power under Sec- 
tion 540, Criminal Procedure Code to 
summon at least Sia Ram, Pradhan, 
in whose grove Ram Nath was shot, 
so as to ascertain the - whole truth 
more satisfactorily? Had not the 
trial Court and the High Court- too 
readily assumed that absolute truth 
fell from the lips of prosecution wit- 
nesses as regards the commencement 
of aggression even when their own 
statements contained admissions indi- 
cating that the whole or the- real 
truth had not been revealed by them? 
These are some of the doubts which 
the rather mechanical examination of 
evidence by the trial Court and the 
High Court do not dispel, ` 


28. The question which arises 
in this case is: . Even, if the defence 
version is noť held to be fully esta- 
blished, by a balance of probabilities, 
were there not sufficient pointers in 
evidence of what was probably the 


truth which leaked out from some — 


statements of the prosecution witnes- 
- ses themselves? They had -indicated 
the bellicose and threatening attitude 
of Ramnath while he was’ advancing. 
‘Did this not tend to corroborate the 


defence version that he. was actually - 


advancing menacingly armed with a 
bhala poised for an attack with it 
-when he was shot at? 


29. — It was held in. the « case of 
Rishi Kesh Singh (supra) by a majo- 
rity .of a-Full Bench of. nine Judges 
of the Allahabad High Court explain- 
ing and relying upon the decisions of 
this Court discussed there (at. page 
51): ; 

“The accused ` person oie pleads 


jan: exception is entitled to be acquit- 
ted if upon a consideration of the 


levidence as a whole (including the . 


evidence given in support of the plea 
iof the general exception) ° a reason- 
able doubt is created in the mind of 


the Court about the guilt, of the ac- i 


cused,” 


Partap. v, State of U. P. (Beg J} .” 


ATIR. : 


In that case, the result of-a conside- .- 
ration of the decision of ‘this: Court 
in relation to the provisions of Sec- 
tion 105 of the Evidence Act was — 
summed up by me: as follows (at 
page 97-98): . 


“xxx an accused's plea of an ex-. 
ception may reach one of three not 
sharply demarcated stages, one suc- 
ceeding the other, depending upon 
the effect of the whole evidence in 
the case judged by the standard of a 
prudent man weighing or balancing. 
probabilities carefully. These stages 
are: Firstly, a lifting of the initial ob- 
ligatory presumption given at the end 
of Section 105 of the Act; secondly, 
the creation of a reasonable doubt. 
about; the existence cf an ingredient 
of the offence; and, thirdly a com- 
plete proof of the exception by ‘a 
preponderance of probability’, which 
covers even a slight tilt of the ba- 
lance of probabilityin favour of the 


accused’s plea, The accused is not 
entitled to an acquittal if his plea 
does not go beyond the first stage. 


At the second stage, he becomes en- 
titled to acquittal by obtaining a bare 
benefit of doubt, At the third stage, 
he is undoubtedly entitled to an ac- 
guittal. This, in my opinion, is’ the 
effect of the majority view in Par- 
bhoo’s case which directly relates to 
first two stages only. 
Court decisions have considered the- 
last two stages so far, but the first 
stage has not yet been ' dealt ` with: 
directly or ay cgi there in. any 
case. brought to our notice. 4 


30. Provisions of Section 105 
of the Evidence Act, which are ap- 
plicable in such cases, contain .what 
are really two kinds of burden ‘on the 
accused , who sets up an exception: 
firstly, there is the vnus laid down -- 
of proving the ‘existence of circtim- 
starices "bringiñħg the case within any 
of the General Exceptions in’ “the 
Indian Penal Code, or, within -any : 
special exception or proviso contain- ` 
ed' in any other part of’ the same 


- Code, or in‘any law defining the: of- 


fence”; and, secondly, there is the 
burden of ‘introducing or showing -. 
evidence which results from the- last © 
part’ of: the provision which says that 
“the Court shall presume the: absence 
of such circumstances.” The effect 
of this obligatory presumption at the 
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end -of Section. 105 of the - Evidence. 
Act is that the- Court must start >y 
assuming that no facts. exist . which 
could be taken into -consideration ` for 
considering the plea of self defence 


as an exception to the criminal liabi- - 


lity which would otherwise be there. 
But, when both sides have led evi- 
dence of their respective versions, 


the accused can show, from any ewi-- 


dence on the record, whether ten- 
dered by the prosecution or the ce- 
fence, that the mandatory presump- 
tion is removed, The last menticn- 
ed burden is not really a burden of 
establishing the plea fully but of 
either introducing or of showing the 
existence of some evidence to just-fy 
‘the taking up of the plea. The bur- 
den resulting from the obligatcry 
presumption is not difficult. to dis- 
charge and its removal may not be 
enough for an acquittal, 


31. Section 105 of the Evi- 
dence Act.was thus explained in Rishi 
Kesh Singh’s case (supra) (at p. 95): 


“Even a’ literal interpretation of 
the first part of Section 105 could in- 
dicate that “the burden of prov-ng 
the existence of circumstances brimg- 
ing the case” within an exception is 
meant to cover complete proof of -he 
exception pleaded, by. a prepond=r- 
ance .of probability, as’ well as proof 
of circumstances. - 
exception. may exist which will. en- 
title. the accused to the benefit ` of 
doubt on the ingredients of: an pf- 


fence. If the intention was to confine ` 


the benefit of bringing a case within 
an: exception to .¢ases..where the ex- 
ception. was. established by a prepon- 
derance of probability, more direct 
and: definite language would have 
been employed: by providing that the 
accused must -‘prove the existerce’ 
of the exception . pleaded. But, . the 
language used in:the. first part of 
Section 105 seems to be deliberately 
less precise-so that the accused, even 
if he fails to discharge his duty ful- 
ly, by establishing the existence of 
an exception, may get the benefit of 
the: exception- „indirectly when- the 
prosecution fails in its duty to- ali- 
minate genuine doubt about his guilt 
introduced by the accused. Again, 

the last part of Section 105, even ‘if 
strictly and literally interpreted, does . 
not justify. reading into it the mean- 
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showing that che’ 


.- [Prs; . 30-32]. 


ing that the obligatory presumption 
must last until. the accused’s plea is 
fully established and not just till 
circumstances (i:e. -not necessarily . 


. all): to- support the plea are proved. 


Moreover, a restrictive interpretation 
of Section 105, excluding an accused 
from. the benefit of bringing his case - 
within an exception until he ‘fully 
proves ‘it, is ruled out by the decla- 
ration of law by the Supreme Court 
that there is no conflict between 
Section 105 and the prosecution’s duty 
to prove its case beyond reasonable 
doubt. Hence, the obligatory pre- 
sumption, at the end of Section 105, 
cannot be held to last until the ac- 
cused proves his exception fully by 
a preponderance of probability, It 
is necessarily removed earlier or 
operates only initially as held clearly 
by judges takirig the majority view 
in Parbhoo’s case, 1941 Ali LJ 619 = 
AIR 1941 All 402 (FB).” 

32. It was also said there (at 
page 89): 

“The legal position of a state of 
reasonable doubt may be viewed and 
stated from two opposite angles, One 
may recognise, in a realistic fashion, 
that, although the law prescribes only 
the ‘higher burden of the prosecution 
to prove its-case beyond reasonable 


. doubt. and the accused’s lower bur- 


den of proving his plea by ‘a prepon- 
derance of probability only, yet, 
there is,. in practice, a still lower 
burden of creating reasonable doubt — 
about the. accused’s guilt and that an 


accused can obtain an acquittal | by 


satisfying this lower burden too in 
practice.. The .objection to stating 
the law in this fashion is that it 
looks like introducing a new type . of 
burden of. proof, although, it may- be 
said, in defence of such a statement 
of the law, that it only recognises 
what-‘is true, - Alternatively, - one 
may say that the right of . the ac- 
cused ‘to obtain the benefit of a rea- 


sonable doubt ‘is the necessary out- 


come and counterpart of the prosecu- 
tion’s undeniable . duty to establish 
its case beyond reasonable doubt and 
that this right is available to the | 
accused even if he fails to discharge 
his own duty to prove fully the ex- ` 
ception pleaded, Thistechnically more 
correct way of stating the law was ‘ 
indicated by’ Woolmington’s case and 
adopted - by the majority in- Parbhoo’ s` 


S.C. 973 > 
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case, and, after that; by the Supreme 
Court. It seems to ms that so long 
as the accused’s. legal duty: to prove 
his.‘plea fully as well as his equally 
clear ‘legal right to obtain’ the benefit 


of reasonable doubt,,upon a ‘conside- . 


ration of the whole evidence,- on: an 
- ingredient .of an ‘offence, are ` ` recog- 
nised, a mere difference -of . mode. in 
describing the position, from -two ‘dif+ 
ferent angles, is an immaterial- mat- 
ter of form only. Even if the ftat- 
. ter. form appears somewhat. artificial, 
it must’ be preferred after itsadop- 
tion by the. Supreme Court.” (See: 
K. -M. Nanavati v, State. of «Maha- 
rashtra — AIR-1962 SC 605). =- >: 


33. “Applying ‘the’ ‘principle’ of 
benefit of doubt, as I’ had ‘explained 
above, to the plea of private defence 
of person in the instant case, “I 
that, even if the appellant did’ not 
fully establish his plea, yet, there is 
sufficient evidence, both direct and 
circumstantial, ‘to justify the finding 
that the prosecution has not esta- 
blished its ‘case - ‘beyond - ~ reasonable 
doubt ‘against Pratap on: ar ‘essential 
ingredient of the offence of murder: 
the- required mens rea, , : After exa- 
mining all the facts! and- ‘eircumstan- 
ces revealed "by the’ prosectition evi- 
dence itself and the defence evidence 
and considering the effect of i non- 
‘production ‘of the better evidence 
available which, for some :unexplain- 
ed reason, was not produced, I ‘am 
not satisfied that the plea of private 
defence of ’person: can ‘be: reasonably 
ruled out here. This © is enough, in 
my opinion; to entitle the appellant 
to get the benefit’ of doubt. a 


; 34. .I may observe here | that 
the High Court had not only’ failed 
to grapple with this difficulty arising 
from the evidence in the case ‘and 
some of the findings .of the trial 
Court, which seemed. to think that 
the intention to murder or the ré- 
quired mens rea. for murder must be 
presumed from the mere ‘fact of ho- 
: micide (a wholly: incorrect ,, approach 
in a case where a plea of private de- 
fence. had been raised and. sought. to 
be. established by some evidence), but 
the High. Court itself started from” a 
totally unsound premise when it -obz 
served: .. se Deas 


` “It ‘was’ Puttu’ ‘Lal who’ was com- 
mitting aggression -by insisting that 
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an “aggression” 


‘prohibition to.:dig up a 


ALR.. 


Raj: Kumar should ‘not ‘dismantle the 
Nali:-It is again-admitted by Puttu 
Lal that he cried . out. for help in 
response to.-:which Pratap. arrived 
ee with a double barrel. gun” ` 
“In. other words, the High 
Court ‘assumed’ that a mere insistence 
by Puttu Lal that Raj. Kumar should 
not dismantle. the nali amounted: to 
begun, -The -:word 
“aggression” is generally used for an 
actual: ‘invasion’ of the property of 
another. or an: attack on the body of 
another, It is true that it is ‘not 
necessary that an actual attack should 
commence: before ‘a: right of tans 
defence can arise. ‘Nevertheless,’ 
reasonable ~: apprehension of injury 
could not be- said. to arise by a mere 
; “nali” - or 
drain,. Tt. could arise if a man is ad- 
vancing aggressively towards others 
holding out threats to ‘break -their 
heads even if he is armed. with a 
lathi with which he could carry out 
such a declared intention, The extent 
of the right or its justification is an- 
other matter depending «= again upon 
facts‘ which ‘have a ‘bearing: on. ex- 
tent.of the right or .its reasonable 
exercise, _ In. the circumstances .of the- 
ease: before us, I think, we can: hold 
that; even if Ram ‘Nath was not posi- 
tively proved to be. threateningly ad- 
vancing with a bhala poised for at- 
tack towards Pratap, appellant, or 
Puttu ‘Lal, :yet,-a>cansideration ‘of all 
the probabilities and evidence on re- 
cord leads: us to infer that this:. ‘was 
reasonably likely. to be true, If this 
was so, it is clear that the appellant 
must have discharged his gun when 
Ram Nath had advanced and come 
near enough in a manner which must 
have been: so menacing as to raise 
an apprehension of an attack - with 
the. bhala. Such an assumption fits. in 
with medical evidence:.:too’ showing 
that the shots were : fired. froma 
close: enough range ~to -cause :charring: 
c. 36. Another ‘feature’. of the 
case is that the’ High Court itself 
did not’ rely on the statements of the 
alleged eye-withesses when it ac- 
quitted Suresh, who was also’ ‘alleg- 
ed- to have. shot with his pistol, giv- 
ing him the’-benefit of doubt: because, 
unlike Puttu Lal and Pratap, he had 
denied his preserice or participation 
in the occurrence and was said to be 
only distantly related to Puttu. Lal. 
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37. I think, on an‘ analysis of 
the whole evidence, that the appellant 
Pratap was also entitled -to the ben=- 


fit of a doubt which eu? spe said] ko 


be reasonable. 


38. I, therefore; _ concur in te 
order proposed by -my ‘learned _ Bro- 
ther, , 


al F Appeal allowed. 





‘AIR 1976 SUPREME COURT 975 
(From: Madhya Pradesh) 
P. N. BHAGWATI: AND ‘R.. S 
i SARKARIA, JJ- -` 
Bhagirath, Appellant v. State af 
Madhya Pradesh, Respondent. - 


Criminal 
D/- 8- 9-1975.. 


= (A) Criminal: P. č (1898), Ss. 236, 
309 — Duty of prosecution and Court 
— Decision of M. P.: High Court re- 
versed — (Criminal. Be (1974) Sez- 
tions 231, 235). 


The prosecution ean 1 stieceed by 
substantially proving the very stay 
it alleges,” Ib must stand on ‘its own 
legs, Tt cannot take advantage of the 
weakness of the defence. Nor can 


the court, on its own, make out a 


new case for- the prosecution - end 
convict the accused on that basis - 
- (Para T1) 


When in prosecution for offence 
of attempt to murder the substratum 
of the evidence given by. the eye-wt- 
nesses examined by the prosecut-on 
was found to be false, The only pmu- 
dent course, in the circumstances of 
the case, left to the court was. to 
‘throw out the prosecution’ case in’ its 
entirety against all the accused. Dezi- 
sion of Madh Pra High ` Court, Ee 
versed.. ara =3) 


k Judgment of, the. coe was, Že- 
livered by |: 

RS: SARKARIA, J This gp- 
peal by special’ leave - is, directed 
against the judgment. of the Madhya 
Pradash. High . Court, Bb. arises mi 
of these- facts: 2. - 


` Thrée ~ persons’ ere Het 
Bhagirath and Manohar were tried 
by the Additional Sessions Jucéz 
Indore on charges under Ss. 30m, sei 
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Bhagirath v. State of M. P.-(Sarkaria J.) . 


Appeal No. 146 of 1971, 


{Prs- 1-4} S.C: 975. 


34, Penal Code for the attempted 
murder.:of their co-villager, Kashi- 
ram, There was also a charge under 
Section 324 against Gopal for causing 
hurt to a Devising (PW 2). The trial 
ue convicted Bhagirath appellant 
under Section 307, Penal Code - and 
sentenced him to three-years’ rigorous 
imprisonment, Gopal and Manohar 
were acquitted. Bhagirath’s appeal 

was dismissed by the High Court, his 
conviction was maintained but the 
sentence was reduced to two years’ 
rigorous imprisonment; - Hence this 
appeal by him. 


2. The prosecution story ran 


-as under: - 


Bhagirath appellant and Gopal, 
the ‘acquitted accused are’ real bro- 
thers: On March 30, 1969 Kashiram 
(PW 1) returned to his village Sanav- 
diya at about 6 p.m. He went into 
his house and-boltéd it from inside. 
Immediately thereafter the appellant 
and the two acquitted accused, arm- 
ed with ‘weapons raided the house, 
hammered at the entrance door, broke 
itopen, pulled ‘out Kashiram. and for- 


cibly took him to a‘ distance ‘of -80 > 


feet. There, Bhagirath .and Gopal 
struck one spear blow each on the 
left flank of Kashiram, while Mano- 
har gave him a. farsi blow. The 
blade of the spear of one of the as- 
sailants gotdetatched from its wood- 
en handle and was left embedded ‘in 
the wound of Kashiram.. Devisingh 
(PW 2) tried to intercede but Gopal 
dealt him a-blow, too. The assailants 
then ran away. Devising (PW 2) 
went to the. Police . Station Khudel 
and lodged the First Information Re- 
port (Ex, P-1).. f 

3> Sub-Inspector Shankarrao 
Chouhan came to the village for in- 
vestigation, _There, : the appellant, 
also, handed over a written complaint 
to the, sub-inspector, accusing that 
Kashiram, ‘Devisingh“and others had . 
assaulted them, On this report, an- 
other case. was registered against 
penal Kashiram, Devisingh and’ two ` 

ers, | 


4, : The prosecution ranned 
eight, eye-witnesses,. Pws. 2,..5, 7 and 
9 are the sister’s son; wife, brother’s 
wife -and : brother respectively - of 
Kashiram, while Pws. 8 and. 14 are 
his nephews, Smt.. Kehar (PW 6) is 
the daughter-in-law of - Kashiram’s 
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brother, All the. eye-witnesses. were 
thus closely related to Kashiram. - 


5. ‘At the trial all the wit- 
nesses with one voice reiterated the 
- Story that has been set out at the 
commencement of this judgment.: 

6. All the three accused in 
their examination under Section . 342, 
Cr, P. C. denied the prosecution case. 


The appellant. set up a counter-story. - 


According to the defence, Kashiram 


‘is a notorious bully and a desperate 


character, On the day of occurrrence, 
at about 6 P.M. he alighted from a 
. Tempo near. the Hotel in 
` Samavadiya. Brandishing an open 
knife, he started abusing the villagers 
in general who ‘were languishing 
‘near the Hotel.. Some of his rela- 
_ tions and friends bodily carried away 

Kashiram and locked: him inside his 


house so that he may not cause harm ` 


to anybody. Kashiram was however 
-in rage and.in. bellicose . mood. He 


attempted to break. open the - locked . 


door with a sword from inside. Ulti- 
mately Kashiram succeeded in coming 
out by scaling the wal. Sword ` in 
‘ hand, he.-charged .at Bhagirath and 
caused the latter a serious. injury on 


the face, Kashiram caused another - 


injury to Bhagirath. A third. blow 
attempted by Kashiram: landed. on 
the ground with the result that -his 
sword broke into: two, While Bhagi- 
rath and Kashiram: were  scuffling, 
Devisingh, Puriya Narayan and . Mu- 
: kand armed with sword and spears 
came there and asauied the appel- 
‘lant. f 


1. The courts below fava re- 
jected as false, this part of the pro- 
secution story that Kashiram was pull- 
ed out from his “house, and taken to 
a distance of 15 paces 
and- ‘there assaulted by me three ¢ ac- 
cused. 


` 8, In this connection, the 
leaned trial Judge said: 

. - “Both pieces of the door aeaii 
show that violence was put on it 
from inside and not outside. The 
edges of the holes were inverted 
showing that the weapon. had been 
‘thrust from inside and .not from out- 
side, The -defence version therefore, 
is supported that Kashirám was shut 
by his friends and his associates in 
- his house’ when -he. acted .like a bul- 
ly -after his- arrival from . Indore.’ 


_ village 


. nesses but the appellants also 
‘in the lane 


'A.L R. 


9. On this point the learned 
Judge of the High Court observed:. 
-  "Kashiram’s: statement: that he 
was pulled out from his house- is 
equally false. If the. assailants, - in- 
cluding the appellant, . were “armed 
and he came out ncthing could’ have 
prevented the assailants from making 
an assault on him then. and there. 
They would not drag-him to a dis- 
tance of about 80 Teet and then as- 
sault him.” 
It: was conclided: 


“The prosecution’ witnesses: have 


_ deliberately concealed to. disclose the 


circumstances which- preceded the in- . 
fliction of injuries to Kashiram.” 

Further, both the Courts found that 
the prosecution. version, that Bhagirath 
and Gopal caused one injury. . each 
with their spears ta Kashiram, stood ; 
falsified by the medical evidence ac- 


; cording to which there wads only one 


injury’ on Bhagirath which could be 
caused with a spear. 
10. Notwithstanding. their find- 


r ing that to a material -extent the pro- 


secution story was false, .the Courts 
below have worked. out the- conclu- 
sion that this was a case .of free 
fight in the course of which Kashi- 
ram and Devisingh on one side, . and 
Bhagirath and Manohar | accused on 


‘the other,. received injuries, In reach- 


ing this conclusion, the courts were 


influenced by the fact that the ac- * 


cused had also not come ` out ` with 


‘the whole truth, For suppression of 
. truth, the High Court censured | ‘both 


the sides thus: 

: Tt” is, therefore, evident that 
while making’ their statements at the 
trial, not only the prosecution wit-. 
were 
anxious to avoid their responsibility 
for the injuries which were received 
by the rival party.” 


19A. Tt ‘appears to us that 
the approach of the courts below in 


‘reconstructing a story different from 


the one propounded by the prosecu-. 


‘tion and then convicting the appel- 


lant .on- that basis, was clearly er- 
roneous,. It was never the prosecution 
case that there was a fight or pitch- 
ed battle between two parties, Ac- 
cording to the ‘prosecution, the. oc- 
currence was- only a one-sided af- 
fair,-that P. W. Kashiram was forcib- © 
ly pulled. out and: taken -from ` his ~ ` 
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house -by the three accused to a čs- 
tance of 80 feet, and there assault=d. 
In the F, I. R. Devisingh made no ` 
mention whatever of the injuries ` ze- 
ceived by the accused side. At fhe 
trial also, the prosecution. witnesses 
brazenly refused to concede that the 
appellant or his companion Manohar 
had received any injury at the time 
of occurrence., Contrary to what 
these prosecution: witnesses had stat- 
ed, the courts have come to the ccn- 
clusion thzt these injuries, three of 
which were incised wounds, were 
received by the accused side,. in the 


course of a free fight, at the hands . 


of the complainant party. 


11. It is well settled that the 
prosecution can succeed by substan- 
tially proving the very story it al- 
leges. It must stand on its own legs. 
It cannot take advantage of the 
weakness of the defence, Nor can -he 
court, on its own make out a’ naw 
case for the prosecution and convict 
the accused on that basis. 


12, Assuming for the sake of 
argument that this was a case of free 
fight, then also, it could not be said 
with any stretch of imagination, that 
the: appellant was the author of the 
solitary injury received by Kashirem. 
Dr:- Harish. Chander (PW 4) found 


only one stab wound — which in ais ` 


opinion could be caused with a 
spear: — on the left chest of Kasai- 
ram, According to Devisingh, the 
star witness of the prosecution «he 
broken blades of both the 
wielded by Bhagirath and Gopal, kad 
been left embedded in each .of the 
_ stab wounds inflicted -by them on 
Kashiram, and the witness had pell- 
ed out both the blades from the 
wounds and kept them at his house. 
Thereafter he handed over one of 
those blades to the police, Assuming 
that Devisingh’s version to the extent 
that he-found one broken spear blede 
embedded- in the ‘sclitary wound 
found on Kashiram was not untrue, 
. the question that still remained to be 
‘ determined was, whether this blede 
was of the spear alleged to have been 
used. by the appellant. A _ negat:ve 
answer to this question is available 
from -the-. testimony: of . Balmukand 
(PW_.14),.- himself, In examination-:n- 
_chief itself this. witness . stated; - Go- 
pal. had .caused a.blow with -a:.spear 
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v. Moni Mohan 


Spears: 
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which had struck Kashiram on the 
left side of his abdomen...... so the 
blade remained inside and the stick 
came out of the blade and remained 
in the hands of Gopal...... Devisingh 
had taken out the blade of the spear 
from the body of Kashiram.” 

13. . If PW Balmukund were to 
be believed this solitary wound to 
Kashiram was caused by Gopal, the 
acquitted: accused and not the appel- 
lant. - 

. Thus from whatever angle the 
Matter may be looked at, the prose- 
cution had miserably failed.to make 
out a case against the appellant. 
When the substratum of the evidence 
given, by the eye-witnesses examined 
by the prosecution was found to be 
false, the only prudent course, in 
the circumstances of this case, left 
to the court was to throw out the 
prosecution case in its ` entirety- 
against all the accused. g 

14. For the foregoing reasons, 
we allow this appeal, set aside the 
ene of the appellant and acquit 

im 

Appeal allowed, 


AIR 1976 SUPREME COURT 977 
(From: Calcutta)* 
A. ALAGIRISWAMI, N. L. UNT- 
WALIA AND S. MURTAZA ` 
FAZL ALI, JJ. i 
Shyam Sundar Pramanick, Ap- 
pellant v. Moni Mohan Sadhukhan . 
and others, Respondents, 
Civil. Appeal No. 1645 of 1973, 


_D/- 21-8-1975. 


(A) Hindu Law — Will — Will 
creating endowment and laying down 
the line of succession to shebiatship 
— Interpretation of. , 

Held that on reading the rele- 
vant clauses 3, 9, and 10 as a whole 
the intention of the testator was, 
after bequeathing the properties to 


.the deity, to appoint his wife as the 


sole shebait during her lifetime and 
to treat his foster son S and his 
daughter’s son K on equal footing so 
that so long as both were alive they 


*(Appeal No.. 163 of 1971, D/- 16-3- 
1973—Cal.) 
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may act as joint-shebiats and after 
the death of either his male -heirs 
may step into his shoes. In clause 9 
a direction was given to the shebait 
or the Shebiats whether. one was .the 
sole shebiat or -a joint Shebiat.to do 
certain things according to the will 
of the ‘testator. In the event of one 
of the.two dying, without. leaving 
any male heir, : the. surviving ‘one 
could have become the sole. shebiat. 
But he would be a joint Shebiat 
with the male heirs of the deceased 
Shebiat in case’ he left such heirs. It 
is on that accourit that in clause 9 
it was said “one of them on the de- 
mise of the other as the joint or the 
sole Shebiat”, .to meet both the 
eventualities, Appeal No. 163 of 


1971, D/-' 16- 3-1973 (Cal), Affirmed. 


(Para 6) 
; (B) Civil P. C. (1908), Order, 23, 
Rule. 3 — Compromise decree passed 
in administration suit Effect . of 
— Held that plaintiff appellant- was 
to act as. sole shebiat till: respondent 
l was a minor and on his attaining 
majority he would become a joint 
shebiat with him, Appeal No, 163 of 
1971, D/- 16-3-1973 (Cal), Affirmed. 


(Para 7) 
Mr. S. T. Desai, Sr. Advocate, 
(M/s. D. N. Mukherjee and P., 


Das, Advocates with him); for Appel- 
lant; Mr, A. K. Sen Sr. Advocate and 
P. K, ‘Chatterjee, Sr, Advocate; (M/s. 
Rathin Das and A. N. Chatterjee, Ad- 


‘ voeates with them), for Respondents 


Nos. 1 and 2. 
i The Judgment of the Court was 


: delivered by 


UNTWALIA, J. — This is an ap- 
peal by special eave from the Ap- 
pellate judgment of the Calcutta 


- High Court affirming the decision of 


a learned ‘single Judge of that Court. 
We are concerned in this case with 
only- two points — one in relation 
to the interpretation of the will 
dated the 23rd August, 1930 execut- 
ed by one Nandalal Paramanick and 
the other as 
and effect of a Compromise Decree 
dated the I8th July, 1939 passed by 
the Calcutta High Court in Suit No. 
1539/1936. 

2. ` . Nandalal Paramanick — -was 
the owner of considerable’ properties. 
By his last will dated the 23rd 
August, 1930 he gave and bequeath- 


to the interpretation - 


A.LR. 


ed his properties to his family deity- 
Sree Sree Iswar `^ Sridhar Jiet. He 
also laid down a line of succession of 
Shebiats in the will. Probate of ‘the 
will was granted by the High Court 
to Nandalal’s widow Smt. Chamat- 
karini Dasi on the 9th July, 1936. 
Shyam Sundar Paramanick the 
sole appellant in this appeal- filed 
suit No; 1539 in the High’ Court on 
26-8-1936 for self ard as the next 
friend: of the deity. The suit was an 
Administration: suit. ` In : this ` suit 
apart from Smt. Chamatkarini Dasi, 
Krishna Chandra Sadhukhan, father 
of respondent No;.1 was also impleäd- 
ed as the defendant, Krishna Chandra 
Sadhukhan was the daughters son 
of Nandalal Paramanick, Nandalal 
had no son but had 7 daughters ‘-— 
four of whom died without leaving a 
son. Krishna Chandra Sadhukhan 
was -the son of one of the daughters. 
The appellant was the foster son of. 
Shri. Nandalal Paramanick. . Krishna 
Chandra died. during the pendency of 
suit No, 1539. Respondent No, 1, 
then a-mimor, was substituted in his 
place and was put under the guar- 
dianship of Smt, Chamatkarini Dasi 
The said suit was disposed of by- a 
compromise between the appellant 
and ‘Chamatkarini - Dasi apparently 
acting for self and also: as guardian 
of respondent No. 1. Smt. Chamat~ ` 
karini Dasi died on -12-T0-1947 and it 
appears ‘thereafter tne appellant act- 
ed as a Shebiat of the properties: of 
the deity. Respondent No, f° along 
with plaintiff respondent No. 2 filed 
a suit on 12-4-1958 impleading the 
appellant as’ defendant No. 1 
Sree Sree Iswar Sridhar Jteu, the 
deity, respondent No, .3 as defendant 
No, 2. for construction of the will 
and for a declaration that respondent 
No, 1 was entitled to be the Shebiat 
of the deity and trustee in respect 
of the debuttar estate in any event, 
to act as a joint Shebiat with the 
appellant, Certain other reliefs were 
also claimed in the suit which was 
contested by the appellant. The 
trial Judge decreed the suit on April 
2, 1971 and declarec that respondent 
No, 1 was entitled te be the Shebiat 
of the deity along with the appellant 
in accordance with the terms of the 
will. Certain other reliefs were also 
granted with which we are not con- 
cerned in this © ‘appeal, : The appel~ 


lant’s appeal- has. been dismissed . by 
a Bench of the High Court. — . 

3. Myr. +S. Ti Desai; 
counsel for the appellant submitted 
that on a correct’ interpretation of 
the will and especially clause 9 it 
ought to have been held that after tne 
death of Smt. Chamatkarini Dasi tae 
appellant was entitled to act as tne 


sole Shebiat as Krishna Chandra 
Sadhukhan opre-deceased | Chamet- 
karini, Counsel ‘further submitted 


that even if it be not so- the com- 
promise decree in the earlier suit was 
binding on respondent No, ft as, it 
was entered into on his behalf also. 
Under the terms of the' compromise 
the appellant alone was entitled to 
act as Shebiat ‘during his lifetime. 
Mr, A. K. Sen, learned counsel Sor 
.respondent No: 1 submitted that the 
judgment of the High Court on bcth 
the points was correct and ought rot 
- to be interfered with . - : 
4. The High Court in its Æp- 
pellate judgment has quoted the rele- 
vant clauses of -the will in question. 
It has rightly held that giving of the 
properties to the deity and laying 
down the line of Shebiatship was 
done by clause 3 of the will. The 
matter of succession to Shebiatship 
was clearly provided. in clause 10. 
Clause 9 of: the, will on which great 
reliance was placed. on behalf of 
the appellant was not laying down any 
different line of Shebiaiship from the 
one mentioned in clauses. 3 and 10. 
Reading the will as a -whole the 
High Court > in. our’ opinion 
has rightly come.to the. conclusion 
that so long Smt. Chamatkarini Dasi 
was alive she was to be the sole She- 
bait and after her death the app=l- 
lant and Krihhna Chandra  Sadru- 
khan were to be the joint Shebiets. 
On the death ‘of either of them his 
male heirs were to succeed’ the ‘de- 
ceased. © ee ae 
5. - We shall read . clause 3. of 
the will in full and portions of cleu- 
ses 9 and 10. They „are as follows | 
"Whatever immovable . (movakle) 
properties I- have or whatever, mov- 
able and immovable properties. shall 
have at the time of death, shall .be 
regarded as the estate of my family 
deity established by me Sree Sree 
Iswar Sridhar Jieu Thakur or in 
other words, the entire estate of m-ne 
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“learned 
‚Chandra : -Sadhukhan . 
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shall belong to the said deity: . My 
said wife and after her demise my 
said foster son and the said grand- 
son (daughter’s son Sriman Krishna 
shall remain 
down to their male heirs succession 
as the shebiat or trustees of the said 
Thakur) and his estate and. shall look 
after and preserve .the said estate 
acrording to the directions noted be- 
ow. : i so 


“After the. death of my said 


wife the said foster son and the said 


grandson (daughter’s son) Sriman 
Krishna Chandra Sadhukhan shall 
jointly or one of them on the demise 
of the other as the joint or the sole 
shebait' and trustee of the said estate 
make . expenses etc.” 


“My said foster son and the said 
grand son (daughter’s son) Sriman 
Krishna Chandra Sadhukhan alsa 
shall remain the trustees of the said 
estate during their lifetime and- shall 
act as stated above. Upon. their de- 
mise all their male heirs such as son 
and son’s son etc., shall be the. she- 
bait and trustees in their places 
manage the said estate.” 


- 6. It is clear on reading the 
relevant words of the three clauses 
of the will extracted above that the 
intention of the testator was, after 
bequeathing the properties to the 
deity, to appoint his wife as the sole 
shebiat. during her lifetime and to 
treat his foster son Shyam Sundar 
and his daughter's: son Krishna 
Chandra. on. equal footing so that so 
long both were alive they may act 
as joint shebiats and after the death 
of either his male heirs may step 
into: his shoes. It was not the inten- 
tion of the testator to make either of 
the survivors, the. foster son or. the 
daughter’s son, to be the sole Shebiat 
for his life: It is not'correct to say, 
as was argued on behalf of the ap- 
pellant, that-the heirs were to -come 
in the picture only after the death of 
both. In clause 9 a direction. was 
given to the Shebiat or the -Shebiats 
whether one was the sole Shebiat or 
a joint Shebiat to do certain things 
according to the will of the testator. 
In the event of one of the two dying 
without leaving any male heir, the 
surviving one could have become the 
sole Shebiat. But he would be a 
joint Shebiat with the male heirs ofl ` 
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the deceased Shebiat in case he left 
such heirs, It is on that account 
that in clause 9 it was said “one oł 
them on the demise of the other as 
the joint or the sole Shebiat’, to 
meet both the eventualities, 


7. The High Court has read 
in full the terms of the compromise 
.decree, According to clause 3 Smt. 
Chamatkarini Dasi “will -continue to 
act as such Shebiat during the time 
of her natural life. On her death 
the plaintiff Shyam Sundar Parama- 
nick will act as the Shebiat of the 
said deity.” The High Court has 
rightly pointed out that although the 
compromise was entered into also on 
behalf of respondent No. 1 who’ was 
then a minor, but the declaration in 
the various clauses of the compro- 
mise was confined to as between twe 
persons namely Smt, Chamatkarini 
Dasi and the appellant. The High 
has also pointed out that even in ac- 
cordance with clause 3 the appellant 
was not to act as the sole Shebiat 
and that any different construction 
did not fit in with what was recited 
in clause 4 of the compromise, We 
do not find any reason to persuade us 
to take a view different from the one 
taken by the High Court as respects 
the effect of the compromise decree. 
Since the previous suit was an Ad- 
ministration suit one may at best 
say in favour of the appellant that 
according to the compromise (and 
this is on the footing that the com- 
promise was binding on respondent 
No. 1 also) the appellant was to act 
as the sole Shebiat so long respon- 
dent No. 1 was a minor. On his at- 
taining majority, there was nothing 
to prevent him from becoming a joint 
‘Shebiat with the appellant. Respon- 
dent No. 1 filed the suit in the year 
1958 indisputably after attaining ma- 
jority. In any view of the matter 
the appellant cannot succeed. 


8.. For the reasons stated 
above we dismiss this appeal with 
cost to plaintiff respondent No, 1 
alone, 


Appeal dismissed. 
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. Karuppanna Thevar and others, 
Appellants v. The State of Tamil 
Nadu, Respondent. : 

Criminal Appeal No, 106 of 1971, 
D/- 19-8-1975. 

(A) Constitution of India, Article 
136 — High Court in appeal setting 
aside order of acquittal and convict- 
ing accused under Section 302,1.P.C. 
with a sentence of life imprisonment 
— Interference by Supreme Court 
in appeal by special leave — 1971 
Mad LW (Cri) 124, Reversed — (Cri- 
minal P. C. (1974), Section 386.) 


Where the High Court after set- 
ting out correctly the well-establish- 
ed principles governing appeals 
against acquittal proceeded to assess 
the evidence but erred in applying 
those principles and set aside the ac- 
quittal of the accused persons of a 
murder charge. 


Held on reappraisal of the evi- 
dence that at least two views of the 
evidence were reasonably possible. 
The Sessions Judge had taken one 
view of the evidence and the High 
Court should- not have substituted its 
own view for that of the Sessions 
Court. This demonstrates how the 
High Court erred in applying the 
principles governing appeals . against 
acquittals stated by itself, 1971 Mad 
LW (Cri) 124, Reversed.. © (Para 17) 

(B) Evidence Act (1872), S. 145 
— Hostile witness — Evidence of — 
Value of — Duty of Court — Cor- 
roboration, j : 

A hostile witness may not be 
rejected outright but the court has 
at least to be aware that prima facie, 
a witness who makes different state- 
ments ‘at different times has no ` re- 
gard for truth, The Court should 
therefore be slow to act on the’ testi- 
mony of such a witness and, normal- 
ly, it should look for corroboration 
to his evidence. Far from doing so, 
the High Court utilised a contradic- 
tion in the evidence. of. the hostile 
witness for corroborating the evidence 
of five other witnesses. ` (Para -18) 
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' (C) Penal Code (1869), Section 312 
— Sentence — Imposition of lesser 
sentence of life’ imprisonment — 
Wrong reason — Fact that Hish 
Court is dealing with appeal agairst 
acquittal is hardly any reason for it 
for imposing lesser sentence, if death 
sentence is otherwise called for te- 


cause powers of High Court in an 


appeal against acquittal are as wile 
as its powers in an appeal agaixst 
conviction — (Criminal P. C. (1974), 
Section 386), (Para 20) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1740 = 1974 Cri 


1274 
AIR 1971 SC 66 = 1971 Cri LJ 20 9 


Judgment of the court was dœ- 
livered by 

CHANDRACHUD, Ja The ap- 
pellants were- tried by the learr2d 
Sessions Judge Ramanathpuram, at 
Madurai, under Section 302 read with 
Section: 34 of the Penal Code on he 
charge that on February 7, 1969 thay 
committed the murder of one Andar 
_'Chettiar in furtherance of their cam- 
mon intention. The learned Judge by 
his judgment of December 2, 1969 ac- 
quitted the appellants on the view tnat 
the prosecution had failed toprove the 
charge beyond a reasonable doubt, In 
appeal the High Court of Madras set 
aside the order of acquittal, convicted 
the appellants and sentenced them to 
imprisonment for life under Section 
302 read with Section 34, This ap- 
peal by special leave is directed 

against that judgment. _ 

2. The . village of Pannatyur 
where Andar Chettiar was murdered 
is ridden by factions. The Chettiars 
and Thevars -have been fighting 
civil and criminal litigations for seye- 
ral years concerning rights regarcing 
the Arianatchiamman temple, The 
case of the prosecution is that the ap- 
pellants, who are Thevars, were ag- 
grieved that the deceased Ardar 
Chettiar used to help the Chettiars 
in their litigations against the Tae- 
vars and. therefore the appellants 
committed the murder of Arar 
Chettiar at about I a.m. on Febru- 
ary 7, 1969. . 


3. Late on the night of Febru- 


ary 6, 1969 the deceased went to his 
field for watching the crop . along 
with Alagiri Chettiar who is an im- 
portant witness in the- case, They 
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went round their fields and then sat _ 


near the.well of one Ramaswami 
Chettiar, It was then past mid- 


night. It is alleged that the appel- 


lants rushed to the spot and killed 
Andar Chettiar. Appellants 1 and 3 
are alleged to have been armed with 
spears, Appellant 2 with a sickle and 
Appellant 4 with a stick. | 

4. Alagiri Chettiar, being in 
the company of the deceased, had a 
close view of the incident and he 
ran a distance of about a furlong 
and a half to break the news to 
Ramiah Chettiar and Venkatraman 
Chettiar. All the three of them then 
went to the scene of occurrence 
where they found Andar Chettiar ly- 
ing dead, with his left hand severed 
at the wrist joint. 


5. On hearing the cries of 
Alagiri Chettiar, the village watch- 
man went to the scene of offence 
and saw the dead body. He went 
back to the village and brought the 
village Munsif to the scene of occur- 
rence, It is alleged that immediate- 
ly thereafter Alagiri Chettiar lodged 
the First Information Report (Ex. 
P/1) with the village Munsif, 


6. Admittedly, there was a 
fair amount of moonlight at the 


time of occurrence. Two adjoining 
field-owners, Mahalingam Chettiar 
and Veerabadran Chettiar, who had 


gone to: their fields for watching the 


‘crop are alleged to have seen the 


appellants near the scene of occur- 
rence roundabout the time of the of- 
fence. s 


7. The village Munsif pre- 
pared reports in the printed form 
and despatched them to- the police 
and thè Magistrate. The Sub-Inspec- 
tor of Police, Tiruchuli, went to the 


` scene of offence along with an Ins- 


pector of Police. The inquest ` was 
held on the morning of the 7th and 
the autopsy was performed later the 
same day. The evidence of Dr. 
Malayappan shows that the deceased 
had received 9. incised injuries and 3 
lacerated injuries on vital parts of 


his body, The left hand was ` cut 
near the wrist. 

8. The appellants ` were ar- 
rested on February 11, 1969. .The 
weapons of offence are alleged to 


have been discovered in pursuance: of 
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statements made by them, It is fur- 
ther alleged that blood-stained clothes 
were seized at their instance, The 
report (Ex, P/19) of the- Serologist 
shows that there was human blood 
on some of the Weapons ang clothes 
so discovered. 

9. The High Court was deal- 
ing with an appeal against an order 
of acquittal passed by the. Sessions 
Court. It has in-its judgment refer- 
red to a large number of decisions of 
this Court which have taken the 
view that though the powers of. the 
High Court in an appeal against ac- 
auittal are as wide -as its powers in 
an appeal against an order of con- 
viction, where two views of the evi- 
dence are ‘reasonably . possible the 
High Court should’ not substitute its 
own view for that of the trial Court. 
In chronological order, the last of 
the cases referred to. by: the ‘High 
Court is Khedu Mohton v. State of 
Bihar (AIR 1971 SC 66) in which 
it was said . that .. the fact 
that the High “Court: is inclined 
ta take a different view of the evi- 
dence is not a. sufficient , justification 
for interfering with the’ order of ac- 
quittal, The same view has been 
taken by this Court in a series of 
cases decided recently. (See State of 
U. P, v. Hari Prasad. (AIR. 1974 SC 
1740)).- 

10. After’ setting out “these 
well-established principles which gov- 
ern appeals against 


High Court proceeded to assess the 


evidence, “keéping the principles of 


law in mind’. We regret to say, 
meaning no disrespect, that this case 
is just one more instance where the 
principles: are set out, correctly but 
are applied wrongly. It is important 
to know the fundamental | principles 
of law for-unless the court knows 
them it will not be .able- to apply 


them consciously, But experience un- 


fortunately shows. that to know prin- 
ciples. is not always to apply them 
correctly and often the duty begiris 
and ends with a formal re-statement 
of legal principles, It is as though an 
enumeration of the widely accepted 
- principles will smother the criticism 
that those principles have been ig- 
nored in: the decision of the case. 
The principal eye-witness is Ala- 
piri Chettiar (P.W.1) who had ac- 
companied the deceased for taking a 
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round. of their. fields on the “night of 
Febriiary 6, 1969.. It is quite likely 
that the. witness accompanied the de- 
ceased but that is not enough by it- 
self for accepting his claim that he 
saw the incident and identified the 
assailants.of Andar Chettiar, Alagiri 
Chettiar and Andar Chettiar had ad- 
mittedly gone to. their fields for 
watching the crop which was ready 
for harvesting. It is- unlikely that 
rather than be- in his own field, 
which is about 150 yards away from 
the- scene of offence, Alagiri would 
be nearabout the well. where the in- 
cident took place and which is a short 
distance away from the field of the 
deceased, Mahalingam Chettiar (PW 
3) and Veerabadran Chettiar (PW 4) 
are adjoining cultivators and their 
evidence shows that the normal cus- 
tom was that each owner would: sleep 
in or nearabout his field in order to 
be able to watch the crops effective- 
ly. Mahalingam and Veerabadran 
went round their fields and slept on 
the common ridge of their fields. 
There is thus something unnatural in 
the very claim of- Alagiri Chettiar 
that he was nearabout the field of 
the deceased at the time of the: oc- 
currence. 


11. According to Alagiri Chet~ 
tiar he and the deceased took their 
food on the 6th evening and there- 
after they went to their fields at 
about the time when one normally 
goes to sleep, They took a round of 
their respective fields and the case of 
Alagiri Chettiar is that he and. the 
deceased kept talking behind a thatti 
near a well adjoining the field of the 
deceased. This claim is also highly 
unnatural, The offence took place at 
about 1a.m. on the 7th and it is high- 
ly. improbable that at that hour Ala- 
giri and the deceased would be just 
chatting idly near the well. ‘Villagers 
do chat idly but our attempt in this 
appeal is to find whether the view 
taken by the Sessions Court can be 
characterised as unreasonable or per- 
verse, Unnatural events also do take 
place in life but when a series of 
unnatural incidents are alleged to 
have taken place in quick succession, 
the case acquires an air of unreality. 


12. Alagiri ‘Chettiar describes 
the attack on the deceased far too 
vividly and meticulously, - He knows 
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who stabbed on. the back of the d2- 
ceased, who on the stomach, who 
severed the left wrist and who beat 
on the head. - He has. ascribed an 
equal and equitable: -part to 
the four appellants, ` If ~- the 
appellants appeared . suddenly - near 
the well and started assaulting fhe 
deceased, it is: unlikely that Alagiri 
Chettiar would -have continued to 
remain near the deceased to be able 
to obtain such a close view of the in- 
cident. There are cases where thé 
claim of a witness that he was dan- 
gerously close to the victim at the 
time of the assault can: be accepted. 
But each case has its own peculiar 
atmosphere; and the: background: in 
‘which the evidence of Alagiri Chet- 
tiar has to be. assessed. is the deep- 
rooted rivalry between the: Chettiars 
and Thevars. Alagiri is himself a 
Chettiar and-it sounds incredible that 
the Thevar ` appellants should not 
even so much as threaten him: -> 

13. The .witness says that he 
raised a hue: and cry immediately 
after the incident but it is surpris- 
ing that no one.. from the vicinity 
met him nearabout the scene of oc- 
currence, The fields were ripe for 
harvesting and the evidence shows 
that the cultivators had gone to their 
fields for protecting the crop, Ala- 
giri covered a long distance shouting 
all through the way but even Ramiah 
Chettiar and Venkatraman Chettiar 
to whom he wanted to report the 
occurrence did not wake up on hear- 
ing his shouts. He had to stir and 
wake them up. We have no doubt 
that if Alagiri had. seen the ‘assault 
on the deceased and ‘if he were to 
raise a shout, a fair number of the 
adjoining owners would have satker- 
ed at the spot. . 

14, It is alleged that the yil- 
lage watchman went to the scene of 
offence after hearing Alagiri’s outery. 
Somehow, the whole pattern of be- 
haviour of the prosecution witnesses 
smacks of artificiality. If the village 
watchman heard _Alagiri’s shouts -in 
the village, it is surprising that he 
should proceed straightway to the well 
where the deceased was murdered, 
without so much as exchanging a 
word with Alagiri. The house of the 
village, Munsif is just near -the Man- 
dai by which Alagiri passed on his 
way from the scene of offence to the 
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village. Alagiri- did. not contact the 
Munsif. Nor indeed did any ‘of . the 
Nadars and. Asaris who live near the 


Mandai wake. up on’ hearing the 
shouts of Alagiri. iiA 
15.: But tbis is- not al. "The 


cross-examination of Alagiri Chettiar 
presents ‘a sorry Picture of signifi- 
cant contradictions.’ -He resiled from 
several statements which ‘he had 
made in the committal court and be- 
fore the police during the course of 
investigation. His previous- state- 
ments are calculated to show his im- 
mense personal interest in the case 
and, evidently, he went back on those 
statements’ in order to establish his 
independence as a witness. He claim- 
ed in the Sessions Court that he had 
seen the appellants near the Mandai 
some time before the occurrence but 


this telling circumstance was not men- 


tioned -by him to the village Munsif 
who recorded his complaint, 


+ 16. . The most important as- 
pect of Alagiri’s evidence is. that 
what he stated before the committal’ 
court almost completely destroys the’ 
evidence which he gave in the Ses- 
sions Court. He stated before the 
committal court that after seeing the 
dead body near the well, he, Venkat- 
Taman and Ramiah . Chettiar went 
back to their respective houses in the 
village; that after the Inspector and 
the Sub-Inspector of Police arrived in 
the village on the morning of the 
7th, he went back once again to ‘the 
place of occurrence; that the day had 
dawned by then; that. he went to the 
scene of offence because “he saw the 
police officers going there and that 
it was thereafter that the village 
Munsif recorded the First Information 
Report (Ex. P/1). This statement 
was put to him but he said that he 
did not remember whether he had | 
made any such statement. The case 
of the prosecution ‘now is that _ the 
First Information Report was ‘re- 
corded immediately after the’ occur- - 
rence which, in the light’ of what 
Alagiri stated in the committing 
court is plainly untrue. à 


17. By reason. of these circum- 
stances, particularly the statement 
made by Alagiri in the committing 
court, the learned Sessions Judge 
came to the conclusion that the pro- 
secution case was not free from rea- 


ee 
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sonable doubt. In spite of the glaring 
contradictions and infirmities from 
which the evidence of Alagiri suffers, 
the High Court certified him as ‘a 
“candid, natural and convincing” wit- 
ness, The High Court also came to 
the conclusion which. .seems to us 
impossible to accept that the First 
Information Report has a “ring: of 
truth” in it and that Alagiri was “a 
real eye-witness to the entire `oc- 
currence”, As regards the statement 
made by Alagiri in the committing 
court, the High Court thought that 
,it was great pity that the Assistant 
Public Prosecutor who was in charge 
of the prosecution in the committing 
court “did not bestir himself”, that 
the committing Magistrate did not 
“choose to be alert” and that neither 


the Public Prosecutor in the Ses- 
sions Court nor the Sessions Judge 
himself “choose to be alert in sub- 


jecting P.W. 1, to further question- 
ing”, This demonstrates how the 
High Court erred in applying the 
principles which govern appeals against 
acquittal, There is not the slightest 
doubt that, at the least, two views 
of the evidence were reasonably pos- 
sible. The learned Sessions Judge 
had taken one view and the High 
Court should not have substituted its 
own view for that of the Sessions 
Court. 

18. One Santhanam  Servai, 
P. W. 6, who'was examined by the 
prosecution was treated as a hostile 
witness, The High Court acted on 
his testimony which according to it 
was “natural and convincing”, ` 
Indeed, after noticing a serious con- 
tradiction in the evidence of this 
hostile witness, the High Court pro- 
ceeded to hold that the evidence of 
P. Ws. 1 to 5 received “the strongest 
corroboration” from the contradiction 
in the evidence of P., W, 6. It is not 
easy to understand this approach. A 
hostile witness may not be rejected 
outright but the court has at least 
to be aware that, prima facie, a wit- 
mess who makes different state- 
ments at different times has no 
regard for truth. The court should 
therefore be slow to act on the testi- 
mony of such a witness and, nor- 
mally, it should look for corrobora- 
tion to his evidence. Far from do- 
ing so, the High- Court Utilised a 


contradiction in the evidence of the_ 


hostile Witness for corroborating the 
evidence of five other witnesses, 


19. If the evidence of Alagiri 
Chettiar is rejected, it is impossible 
to convict the. appellants of the 
charge that they committed the mur- 
der of Andar Chettiar. The evidence 
of recoveries suffers from the infir- 
mity that P. W, 8, who was suppos- 
ed to prove the recovery Panċhana- 
mas, turned hostile. When the appel- 
lants’ counsel argued before. the 
High Court that, at best, the evi- 
dence in regard tothe recoveries may 
show that the appellants are moral- 
ly. though not legally, guilty, the 
High Court observed: “We are’ un- 
able to appreciate the subtleties of 
moral guilt as contrasted with the 
legal proof of guilt or conviction”. 
Strictly, it is not correct that reco- 
veries of incriminating articles afford 
only moral proof of guilt, But it 
seems necessary to say that the dis- 
tinction between a moral assurance 
that an accused is guilty and the le- 
gal proof of guilt is not subtle but 
substantial and transparent, The dis- 
tinction is worthy of understanding 
and acceptance. i 


20. It is nice to think that 
after all, the High Court did not sen- 
tence the appellants to death but 
even there, it gave a wrong reason 
for imposing the lesser sentence, The 
High Court says that normally ` it 
would not have hesitated to. award 
the death sentence to the appellants 
but since it was dealing with an ap- 
peal against acquittal it was disposed 
to impose the lesser sentence. ‘Once 
again, the High Court overlooked 
what many of the several decisions 
cited by it lay down: the powers .of 
the High Court in an appeal against 
acquittal are as wide as its powers 
in an appeal against conviction. That 
the High Court was dealing with an 
order of acquittal was hardly «any 
reason -for imposing the lesser sen- 
tence, if the sentence of death was 
otherwise called for. 


2i. For these reasons we al- 
low this appeal, set aside the judg- ' 
ment of the High Court and restore 
the order of acquittal passed by the 
Sessions Court. : 
Appeal allowed. 
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(From: Rajasthan) a 

; Y. V. CHANDRACHUD, P. N. . 
ALUT BHAGWATI AND R. S, SAR- 
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Bhagwan, Singh, Appellant v., “Tae 
State of Rajasthan, Respondent. : 
. . Criminal Appeal No, 114 of 1971, 
D/- 14-8-1975, 

(A) Constitution of India, Article 
136 — Appreciation of evidence — 
Concurrent findings of fact — in- 
terference by ‘Supreme Court when 
justified, 

Ordinarily, the Supreme Coart 
does not interfere with concurrent 
findings of fact reached by the taal 
Court.and the High Court on an ap- 
preciation of the evidence. But it 
will interfere in those rare and 2x- 
ceptional cases where it finds- that 
several important circumstances have 
not been taken into eccount by she 
trial Court and the High. Court =nd 
that has resulted in serious misear- 
riage of justice calling for interr- 
ence by the Supreme Court. (Para 5) 

- (B) Criminal P. C. (1898), S. 156 
~— Offence under Section 165-A, Pe- 
‘nal Code — Investigation by ` ezm- 
plainant police officer -himself — 
(Penal Code (1860) S. 165-A). 

Investigation by a. Head Con- 
stable who was himself the per=on, 
.to whom bribe was alleged to tave 
‘teen offered and who lodged the 
F. I. R. as informant or complainant. 
This was an infirmity which was 
. bound to reflect on the credibilits of 
the prosecution case. - (Para 5) 
` (C) Penal Code (1360), Sec. 1€5-A 
Benefit of 
Case re- 
of palice 
Rajas-han 


—: Evidence and proof — 
doubt—Entire Prosecution 
sting solely on testimony 
witnesses. Judgment of 
High Court, Reversed, 


t Allegation of offer of bribe by 
. accused appellant to Head Constable 
of Police, Entire case of pros2cu- 
tion resting solely on testimony of 
Head Constable and his subordinate 
police constables.. Memo, relating to 
seizure of currency notes from ac- 
cused appellant, ‘also signed as Pznch 
witnesses, by Head Constable anc his 
subordinate _police | constables. No 
effort made to get independent res- 
pectable witnesses in whose présence 
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seizure could be made. 


Whole epi- 
sode shrouded in secrecy, Entire 
story . sounding unnatural, Held 


that as the evidence led on behalf of 
the prosecution threw considerable 
doubt on the prosecution case and did 
not exclude reasonable doubt in re- 
gard to guilt of the accused appel- 
lant, he was entitled to acquittal: 
Judgment of Rajasthan High Court, 
Reversed. (Paras 6, 7, 8) 


. (D) Criminal P. C. (1898), Sec- 
tion 173 — Duty of police officer, 


Where an important document 
which bears on the offence, alleged 
to have been committed by an ac- 
cused, is produced before police of- 
ficer some days later, the natural 
course for a police officer to follow 
was to take charge of the document 
under a panchnama òr memo, 

(Para 7) 


The Judgment of the Court was 
delivered by 


BHAGWATI, J.:— This appeal 
by special leave is directed against 
an order passed by the High Court 
of Rajasthan confirming the convic- 
tion and sentence recorded against 
the appellant by the special Judge. 
Bharatpur, under Section 165-A of 
the Indian Penal Code. 


2. The incident giving rise to ` 
the prosecution against the appellant 
took place within an .area in the 
State of Rajasthan lying within a 
10 mile belt along the border of that 
State adjoining the State of Uttar 
Pradesh. There was at the material 
time in force, Rajasthan Foodgrains 
(Restrictions on Border Movements) - 
Order, 1959 which imposed a ban on 
transport of foodgrains to any place 
within the area of this 10 mile belt 
from any place outside that area ex- 
cept under and in accordance with a 
permit issued by the State Govern- 
ment or by any officer authorised by 
the Government in this behalf, This 
order was issued under Section 3 of 
Essential Commodities Act, 1955, and 
any contravention of this provision 
was punishable under Section 7 ‘of 
that Act. The prosecution case was 
that on the night between 13th and 


“14th November 1966, -Head Constable 


Ram ‘Singh and four. other police 
constables viz., Kishan . Singh, Fateh 
Singh, ‘Hira Lal and Sunder- _ Singh, 
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all attached to police station Sewar, 
were on patrolling duty in the area 
of the 10 mile. belt with.a view to 
preventing smuggling of: grains: from 
Rajasthan to Uttar Pradesh, . They 
were at a place about 5 or 6 furlongs 
away from the border on the way 
leading from Village `Bilothi ` .in 
Rajasthan to Village Nagla Khoobi 
in Uttar Pradesh when at ‘about: 5 
a.m, in’ the morning of 14th Novem- 
ber 1966 they noticed. that. a cart 
driven by two buffaloes. was coming 
from the side of Bilothi and proceed- 
ing in the direction of Nagla Khoobi. 
The cart was loaded with: 6 bags’ of 
pram weighing about 14 to 15 
maunds, “One Ram ‘Raj was driving 
the cart while the appellant was sit- 
ting in the cart on the bags of gram. 
Head Constable Ram Singh and his 
companions stopped ‘the: cart “and 
checked it and on finding that it car- 


ried six bags of gram;. Head . Con- 


stable Ram Singh asked -the appellant 
to produce the permit for. transport 
but the appellant could not produce 
any such permit. The appellant en- 
treated Head Constable Ram Singh to 
let him go and offered to pay, him a 
bribe of Rs, 40 or Rs, 50. Head Consta- 
ble Ram Singh refused to accept the 
bribe whereupon the appellant . took 
out a bundle of currency ‘notes ‘of 
- Rs, 510 from the ‘Antan’’of his dhoti 
and offered them to Head Constable 
Ram Singh as-bribe, Head ‘Constable 
Ram Singh - declined to accept the 
bribe- offered by the appellant .and 
seized the currency notes of 510 under 
a seizure memo Ext. P-r.in the pře- 
sence of the other four police consta- 
- bles, He also seized the six ‘bags of 
gram found onthe cart under a seiz- 
ure memo Ex-P-2 and arrested”. the 
appellant as well as Ram Raj who 
was driving the cart. He then prepared 
a report Ex, P-4 and sent it tothe po- 
lice station Sewar with police consta- 
ble Hira Lal, The six ‘bags of* gram 
which were seized under ‘a ` seizure 
memo Ex, P-2 were then taken to 
the police station’ and’ weighed . there 
and their weight was noted down 
under a memo Ex; P-3, Head Cons- 
table Ram Singh also lodged’ a First 
Information Report Ex. P-5 at the 
police station in which ‘he. showed 
himself as the informant ‘or com- 
plainant and the appellant and Ram 
Rai were shown to have committed 


an .offence “under. Section 161 of the 
I. P. C. for offering Rs. 510 as bribe 
to him, Head Constable Ram Singh 
thereafter investigated the case, but 
it appears that sometime in the 
beginning | of April 1967 it came to 
his notice that he was. not authorised 
to do so and ‘he thereupon forward- 
ed the papers'to the Deputy Super- 
intendent of Police on 4th April 1967. 
The Deputy Superintendent of Police 
then re-investigated the case and ul- 
timately filed the charge-sheet against 
the :appellant and Ram Raj: under 
Section . 165A of the Indian Penal 
Code: in: the. Court: of the. special 
Judge; Bharatpur, i 


- 3: ` The . common ` defence of 
the appellant and Ram Raj was 
that the appellant’ had a valid per- 
mit dated 20th October’ 1965 for 
transporting 20 quintals of gram. by 
road ‘from Bharatpur to Santrook for 
seed ‘purposes ‘within '15 days - from 
the: date of issue of: the permit and 
armed with this permit he had start- 
ed on lith November 1966 in a cart 
with six bags of gram from Dhrom- 
lux for going to Santrook which was 
the village where he lived -and :work- 
ed. However,. when he reached 
Suthra his cart’ broke down ‘and . he 
had, therefore, to take the cart of . 
Ram Raj on hire and in that cart he 
started from: Suthra at about 6 or 7 
p.m. on -13-11-1966. ‘Ram’ Raj was 
driving the cart and he was sitting in 
the cart on the bags'of gram, When 
the appellant and Ram- Raj had’.pro- 
ceeded about 3 or 4.furlongs on the 
way to Santrook, Head — Constable 
Ram Singh and his companions. stop- 
ped them and checked the cart. The 
appellant showed the permit to Head 
Constable Ram Singh but the - latter 
ignored it saying that it. had no 
value and asked the appellant to 
settle their ‘Hisab Kitab’, i.e. to pay 
them some money by way of. bribe. 
The appellant refused to pay any 
bribe. Head -Constable Ram Singh 
and. his companions . thereupon .. ar- 
rested. the appellant and Ram -- Raj 
and snatched away from the appel- 
lant a bundle of: currency’ notes. of 
Rs, 510 which was found on his. per- 
son on taking search, Two. persons 
by the name of Ramji Lal and. Om 
Parkash had arrived on the scene 
by that time and they witnessed this 
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incident. Two other persons of Bito- 
thi who. werė- going to~ Bharatpur 
also happened to come there and thay 
too saw this incident, The appellant 
and Ram Raj were then. taken ‘to -zhe 
police station and according to them; 
all the memos Exhibits P-1 ° to F-4 
were prepared at the police station. 
The appellant “and Ram. Raj”submit- 
ted that in: the circumstances, . they 
had not committed any offence: un=ér 


Section 165A of the Indian ~ Penal 


Code. 


4. The prosecution . d 
Head Constable Ram Singh and the 
other four police constables who. je- 
posed substantially in favour of lhe 
prosecution case against the appellant 
and: Ram. Raj. Significantly, no in- 
dependent witness was ‘examined on 
behalf. of the prosecution, The ap- 
pellant and Ram Raj -put forward 
their defence in the statements given 
by them under Sec. 342 of Cri.F.C. 
and sought to substantiate their de- 
` fence by leading the evidence of wo 
witnesses, viz., Mahmood and Ramji 
Lal, , Mahmood proved the permit 
Ex, .D-1 which was issued.in favour 
of the appellant on 28th October 1966 
while- Ramji.. Lal. in -his evidence 
supported. the defence version of ~he 
appellant and .Ram..Raj. The lean- 
ed special Judge accepted the evi- 
dence led on behalf of the prosecu- 
tion and almost ignoring the evidence 
of Ramji Lal who- had deposed in 
favour of the appellant-and Ram: Faj; 
held that the case of the prosezu- 
tion -against the appellant. was. prov- 
ed beyond reasonable -doubt and zhe 
appellant was guilty of an _ offence 
under Section 165A -of . the- -Indian 
Penal Code.- The learned . Special 
Judge accordingly convicted the ap- 
pellant under..Section 165A and san- 
tenced him to suffer rigorous impri- 
sonment for four months and to pay. 
a fine of Rs. 100 or- in default of 
payment of fine; to suffer further 
imprisonment for 15 days, - ‘Ram Rai 
was, however, more ` fortunate, as 
the learned Special Judge took the 
view. that there was :no- evidence to 
show that he had taken. any. pari in 
the offer of bribe to Head, Constable 
Ram Singh and he: was, accordingly 
acquitted by the learned Spezial 
Judge, The -appellant being aggrev- 
ed by the order of conviction and 
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sentence © passed ‘. against him; ~ 
preferred.....an°. appeal ' to the 
High Court of Rajasthan. The High 
Court, however, agreed with the view 
taken by the Special Judge and dis- 
missed the appeal. Hence, the pre- ` 
sent appeal. with special leave obtain- 
ed from this Court. 

5. Now; ordinarily this Court, 
does not interfere ; with concurrent 
findings of fact reached: by the trial 
Court and the High. Court on an ap- 


`- preciation of the evidence, But this 


is one of those rare and exceptional) ` 
cases where we find that several im- 
portant circumstances have not been 
taken into account by the trial 
Court and the High Court and that 
has resulted in serious miscarriage. of 
justice calling for interference from 
the Court.. We may first refer. to a 
rather disturbing feature of this case. 
It is‘indeed such an unusual feature 
that it is quite .surprising that it 
should have escaped the notice of the 
trial Court and. the High Court. 
Head: Constable Ram Singh was the 
person to whom the offer. of bribe 
was alleged: to have- been made by 
the appellant and he was the infor- 
mant or complainant who lodged the 
first information Report for ‘taking 
action. against the appellant. It is 
difficult to understand how in these 
circumstances Head Constable’ Ram 
Singh could undertake investigation? 
In fact; Head Constable Ram. Singh, 
being an officer below the rank of 
Deputy -Superintendent of Police, was 
not authorised to investigate the case 
but we-do not attach: any importance 
to that fact, as that may not .affect 
the validity. of the: conviction, The 
infirmity which we:.are pointing out 
is not:an infirmity arising. from in- 
vestigation by an officer not autho- 
rised to do so, but an infirmity aris- 
ing from investigation. by. a Head 
Constable -who was himself the per- 
son- to whom the bribe was.. alleged 
to -have been offered and who lodged 
the ‘First : Information Report as . in- 


-formant ‘or. complainant, This is. an 


infirmity which is bound to rezlect on 
the credibility . of the prosecution 
case.. 

oh 6. ‘Then again, ‘it may: be not- 
ed that the entire case of the prose- 
cution rests solely .on the - testimony 
of Head Coristable Ram. Singh and 
four other police constables. There 
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is. not a single independent witness to 
depose to the offer of bribe by the 
appellant. The bundle of currency. 
notes of 510 was, according to the 
prosecution, seized by Head Constable 
Ram Singh under seizure memo Ex. 
P-1 but the only persons who signed 
as Panch witnesses to this seizure 
were Head Constable Ram Singh 
and . his subordinate police con- 
stables, Head- Constable Ram 
Singh did not make any ef- 
fort to get independent respectable 
witnesses in whose presence the sei- 
zure could be made. The time when 
the seizure was made was, according 
to the prosecution, a little after 5 
am. in the morning. Head Cons- 
table Ram Singh could kave easily 
sent one of the four police constables 
accompanying him to a nearby vil- 
lage in order to get some indepen- 
dent respectable witnesses, if, for any 
reason that was not possible, he 
could have taken the appellant and 
Ram Raj together with the cart to 
the police station and there, made a 
seizure memo in. the presence of in- 
dependent respectable Panch witnes- 
ses, In fact, according to the _ state- 
ment made by the appellant in his 
examination under . Section 342 of 
Criminal P. C., Ramji Lal, Om Par- 
kash and two other persons of vil- 
lage Bilothi were present when the 
incident took place and any two of 
them could have been asked to wit- 
ness the seizure memo, The prose- 
cution case, of course, was that none 
of these four persons happened to be 
there at the time of the incident, but 
at least, so far as two persons by, the 
name of Lallu Ram and Kamal Singh 


are concerned, there is no doubt 
that they arrived on the scene and 
witnessed the incident, The Judg- 


ment of the Court of the Sub-Divi- 
sional Magistrate, Bharatpur, acquit- 
ting the appellant of the offence 
under Section 7 read with Section 3 
of the Essential Commodities Act, 
"1955 in connection with transport of 
the aforesaid six bags of gram, shows 
that in that case, the ‘prosecution 
examined Lalu Ram ` and Kamal 
Singh as witnesses who were present 
at the time of the arrest of the ap- 
pellant. Then it is inexplicable as to 
why the seizure memo was not pre- 
pared in the presence of Lallu Ram 


and Kamal Singh and their signatures 


were- not obtained on -the ‘seizure 
memo. They were important respecta- 
ble witnesses wholly unconnected with 
the appellant and if the bundle of cur- 
rency notes of Rs, 510 was seized in 
the manner alleged by the prosecu- 
tion, they ` -could have furnished the 
most credible piece of evidence, More- 
over, it may be noticed that the seizure 
memo in connection with the bundle 
of currency notes of Rs, 510 does not 
state the circumstances in which it 


- came to be seized, There is no refer- 


ence to the conversation which is 
supposed to have taken place between 
the appellant: and Head Constable 
Ram Singh in connection with the 
offer of bribe. The whole episode 
seems to be shrouded in secrecy and 
there is nothing but the evidence of 
police constables to support it. How 
can such an episode be believed? 
Can it be said to be free from rea- 
sonable doubt? . 


7. There is also inherent im- 
probability in the story of offer of | 
bribe by the appellant to Head Con- 
stable Ram Singh. -In the first place, 
the appellant had a permit dated 
28-10-66, Ex, D-1 for transport of 20 
quintals of gram from Bharatpur to 
Santrook, This permit was valid for 
a period of 15 days from the’ date of 
issue, i.e., from 28-10-66. It expired 
on the night of 12-11-66 and was, 
therefore not valid in the night be- 
tween 13th and'14th Nov. 1966 when 
the cart was intercepted by Head 
Constable Ram Singh and his com- 
panions, but the difference - was 
only of one day. Is it possible in 
these circumstances that the appel- 
lant would’ not be carrying the per- 
mit with him or that when Head 
Constable Ram Singh asked him to 
produce the permit, he would not da 
so? Is it not more probable that on 
being asked by Head Constable Ram 
Singh, the appellant must have pro- 
duced the permit? Thè permit clear- 
ly covered the transport of the - six 
bags of gram carried by the appel- 
lant in the cart, The transport was 
only a day too late and itis’ quite 
possible that the appellant might 
have been bona fide thought that 
the transport was within time and 
covered by the permit. The appel- 
lant would certainly have the’ permit 
with him and there is no reasow why 
he should not- have ‘produced it 
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Ram Singh, The prosecution ease 
was that the permit produced by the 
appellant two days later,- i.e. on. 15th 
November 1966, but that. does not 
appear:to be correct. If the permit 
was produced by the appellant on 
16th November, 1966 why was it not 
taken charge of by Head Constable 
Ram Singh under a Panchnama or 
memo? That would be the natural 
course for a police officer to fo_ow 
when an important document w=ich 
bears on the offence alleged to have 
been committed by an accused is oro- 
duced before him. But, here we do 
not find any Panchnama or meme re- 
lating to the production of the per- 
mit by Head Constable Ram  Siagh: 
That makes the version of the appel- 
lant very probable that the permit 
was produced by him when he was 
challenged by Head Constable Ram 
Singh at the time when the cart was 
intercepted, It is also difficult to be- 
lieve that when Head Constable Ram 
Singh refused to accept the 
bribe of Rs. 40 or Rs. 50, the appel- 
lant should. have immediately tzken 
out the entire bundle of currency 
notes of Rs, 510 which was with him 
and offered it by way of bribe to 
Head Constable Ram Singh. It is a 
little unusual that even though Head 
Constable Ram Singh refused tc ac- 
cept any bribe, the appellant sk2ould 
have persisted in giving him Eribe 
and then also, not just raised the 
amount of bribe from Rs. 40 or Es. 50 
to Rs. 100 or Rs. 200/-. but taken 
out the entire bundle of currency 
notes with him and .offered it to 
Head Constable Ram Singh, The en- 
tire story sounds unnatural and we 
would hesitate considerably b=fore 
founding a conviction upon it, 


8. . It appears that the trial 
Court and the High Court failed to 
notice the above circumstances which 
throw considerable doubt on the pro- 
secution case against the ` appellant. 
We are not at all satisfied that the 
evidence led on behalf of the pro- 
secution excludes reasonable doubt in 
regard to the guilt of the appellant. 
Since the prosecution case against 
the appellant cannot be said to be 
free from reasonable doubt, we -nust 
acquit the appellant of the. offence 
charged against him. - oo 


., Muluwa v. State of M, P. (Sarkaria J.)  -[Pr..1] 
when demanded by Head Constable. 
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9. We, accordingly, allow the 
appeal,- set aside the conviction and 
sentence recorded against the appel- 
lant and acquit the appellant of the 
offence under Section 165A of the 
Indian Penal Code. 

. Appeal allowed. . 
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R. S. SARKARIA, JJ. 

Muluwa S/o Binda and others, 
Appellants v. The State of Madhya 
Pradesh, Respondent. 

Criminal Appeal No. 
1971, D/ 20-8-1975. 

(A) Evidence Act (1872), S. 3 — 
Evidence — Appreciation of — Evi- 
dence of infirm witness — Reliability 
—Decision of Madh. Pra. High Court, 
Reversed. : 
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The evidence of an infirm wit- 
ness does not become reliable mere- 
ly because it has been corroborated 
by a number of witnesses -of the 
same brand; for, evidence is to be 
weighed not counted. Decision of 
Madhya Pradesh High Court, Revers- 
ed. (Para 18) 

_(B) Criminal P. C. (1898), S. 417 
— Appeal against acquittal — Inter- 
ference by High Court —- When not 
open — Decision of M. P. High Court 
Reversed — (Criminal P. C, (1974), 
Section 378). 


Where two views -on the evi- 
dence are reasonably possible, one 
taken by the trial Court and the 
other ‘reached by the High Court, in 
the absence of any material irregula- 
rity, manifest error or illegality, the 
High Court in appeal against acquit- 
tal should not interfere with the 
order of acquittal, merely because it 
thinks that it. would, sitting as a 
trial Court, have taken the other 
view of the evidence. Decision of 
Madhya Pradesh High Court, Revers- 
ed. (Para 19) 

. Judgment of the Court was de- 
livered by . 

R. S. SARKARIA, J.:— This ap- 
peal is directed against a- judgment 
of the High Court of Madhya Pradesh 


BT/AT/D48/75/S$G. 


/ went away.. 
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converting, on appeal by the State, 
the: acquittal. of the appellants into 
conviction. It arises out of these 
circumstances. 


2. There were two opposing 
factions of Ahirs in village Gurha Po- 
lice Station Harpalpur, District 
Chhatarpur. One faction was led by 
Gulab deceased and the other by the 
accused. There was bad blood. be- 
tween the two factions, Their re- 
lations were strained. Both the fac- 
tions were proceeded against under 
Section 107, Cr. P. C. Even on the 
day of occurrence, which took place 
on 21-2-1967, a criminal case under 
Sections 324, 147, Penal Code was 
pending against Gulab and his party- 
men. 


3. On 21-2-1967 in the morn- 
ing, Gulab was grazing his goats at 
the village Tank. At about 10 or 11 
am., the appellants Muluwa, Nathu 
alias Siyawaniwala, Mannulal and the 
acquitted accused, Ramdas, Mohan, 
Kandu, Gangaram and Ramesahai 
(excepting Bihari and Laxmi Prasad) 
were seen proceeding to the place 
where the deceased was, They 
were proclaiming that they would kill 
Gulab at all costs and would see to 
him who dared intervene. Mannulal 
was armed with a Barchhi, and the 
rest with lathis. Near the Tank, 
these eight accused, including the 
appellants, made a concerted assault 
on Gulab with their respective wea- 
inju- 


Muluwa v. 


pons. They caused numerous J 
ries, The victim became unconsci- 
ous. Taking him to be dead. the as- 


sailants left the place, The occur- 
rence was witnessed by Mst. Jugatia 
(PW 1), the daughter of the deceased 
who implored the assailants to desist 


from the assault, The appellant 
Muluwa chased her upto some dis- 
tance. Shortly after the first - as- 


sault, all the eight assailants return- 
ed to the scene accompanied by Bi- 


hari and Laxmi Prasad. Bihari was. 


carrying an axe and Laxmi Prasad a 
lathi. Finding that the - deceased 
was still alive, Bihari shouted that 
Gulab should be finished. As.a re- 
sult, all the ten accused again 
showered blows on Gulab with their 
respective weapons, and thereafter 
Bihari carried away 
the Farsa of Gulab which had bro- 
, ken during the assault. After the 
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“was registered against the- 
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departure of the assailants, the daugh- 
ter carried her injured father home. 
She then proceeded to the Police 
Station Harpalpur for report. On the 
way she was confronted by Muluwa 
and Nathu appellants who turned her 
back under threat of death. 


4, At about 12 Noon, one Ram 
Charan son of Halku Ahir of vil- 
lage Gurha lodged an information 
(Ex. P-15) at the Police Station, pur- 
porting to have been derived ‘from 
one Buckle, to the effect, that there 
was an apprehension of assault on 
Gulab deceased at the hands of Mulu, 
Ganga and Siyawaniwala of the vil- 
lage. It was added that Gulab had 
a quarrel with Bihari. Head-Cons- 
table Ahmed Beg after entering this 
report, deputed Constables Mohan 
Singh and Triloki Nath to ‘proceed to 
the village “for ascertaining: the 
truth”. The Constables found the in- 
jured Gulab at his house. Mst. Juga- 
tia was also there. The injured was 
laid in a bullock-cart. Mst, Jugatia and 
Buckle PW 7 also got into the Cart. 
Escorted by the Constables, they 
reached the Hospital at Harpalpur. 
The Medical Officer saw Gulab and 
pronounced him dead. On being in- 


formed by the Constables, the Sta- 
tion Officer, Parmanand Misra 
reached the Hospital and re- 


corded the statement (Ex. P-1). of 
Smt. Jugatia at 2 p.m. On the basis 
of her statement, the murder case 
accused. 
Parmanand then prepared the in- 
quest report and sent the dead body 
for post-mortem examination which 
was conducted by Dr. B. S. Wankhede 
(P. W. 15) on 22-2-1967 at 12.30 P.M. 
The Doctor found eight penetrating 
wounds, seven bruises, one incised 
wound and multiple abrasions on the 
body. The incised wound was locat- 
ed on the occipital bone, Its dimen- 
sions. were 3” x 2” x 3”, There 
were fractures of the left temporal, 
left parietal. and occipital . bones. 
There were fractures of left humer- 
us, right femur, right ulna and dis- 
location of metacarpo-phalangial 
joint of the left middle.. finger. In 
the opinion of the Doctor, injury 1 
‘the incised wound) individually, and 
all the - injuries, collectively, were 
sufficient to cause death in the ordi- 
nary course of nature. 4 
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Sn eB All the 10 . accused: were 
committed . by. the . “Magistrate . aer 
holding a preliminary enquiry,: Zor 
trial to the Court of Session im res- 
pect of offences under Sections . 502 
and 148 read’ with Section 149, Pe- 
nal Code, Bihari was further cherg- 
ed under. Section 392, Penal Code for 
robbing the deceased of his Farsa. 
Muluwa was charged under Sec. 506, 
Penal Code, also, -for intimidating 
Mst. Jugatia ‘with threat; of death. 

6. ‘The learned Sessions Judge 
- acquitted. all the 10 accused, Against 
that order, the State carried an- ap- 
peal to the High Court, .The ‘appeal 
was partly accepted ‘end the acquit- 
tal of the present’ appellants was re- 
versed and each of them was” con- 
victed under Section :202° read with 
Section -34, Penal Coce and sentenc- 
ed to imprisonment for life. The ac- 
quittal. of the remaining = accused 
was maintained. | Hence this ‘appeal. 


7. Four eye-witnesses ‘namely, 
Smt. Jugatia (P.W. 1), Didarbus: (P.W. 
2), Kashi (P. W. 3) and Jagannath 
(P. W. 4) were cited by the pros=cu- 
tion, The last three turned hostile 
and the Public Prosecutor cross-2xa- 
mined them to impeach their credit. 
The courts below have not placed 
any reliance on the evidence ‘of these 
hostile witnesses, The conviction re- 
corded by the High Court, , Tests 
mainly on the evidence of the sle- 
eye-witness, Smt, . Jugatia, the 
daughter of the deceased, 


8. The. Sessions Judge gave a 
number of reasons to show chat 
Jugatia (P. W. 1) was not a _ trust- 
worthy witness, The biggest infirmity 
noticed by him in her evidence was 
that shé maintained complete silence 
about the assailants and the man- 
ner of assault until her statement 
Ex, P-1 was recorded in the Hospital 
several hours after the occurrence. 
He noted that although an “outrage- 
ous act had occurred” she did not 
go and tell any of her neighbours 
including Dhanni, Punne, Chhennu, 
Deoki, Halke,: Kanju and Bitte ebout 
the occurrence, She met her cousin 
who on seeing the injured Gulab 
asked her as to who had assaulted 
him, In spite of this query, she :did 
not tell him as to who had assaulted 
him. She did not disclose any-hing 
about the incident..even to the Cons- 
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tables who escorted her and the in- 
jured : to . the .- Hospital. The trial 
Judge observed: “This tacit silence 
on Jugatia’s part is. enigmatic and 
quite - against normal human behavi- 
our. : There is no valid explanation 
for it and it leads to the inference 
that she in fact did not know about 
the assailants of. her father.” The 
other reasons given by the Judge 
for discarding her evidence were: 
that she did not name Jagannath, 
Kashi and Didar :in the F, I. R. or 
even in her police statement during 
investigation although they were well 
known to her; that she had contra- 
dicted her previous statements — 
one recorded under Section 164, 
Cr. P..C. and the other by the Com- 
mittal ‘Court — about the accused Bi- 
hari and Luxmi Prasad following the 
other eight assailants; about her tak- 
ing shelter behind a house - when 
chased by Mullu and Siyawaniwala; 
about her father: lodging a report 
against persons of her husband’s 
party alleging commission of ey 
ete. 


9, The learned Judges of the 
High Court have tried to dispel the 
reasoning of the trial Judge with a 
general observation which is as fol- 
lows: 

“It -is pernai, to aie that there 
have been rival factions and feelings 
have been running high between 
them because of prior incidents.. At 
the time: of the occurrence, cases 


‘Were going on. There was a prosecu- 


tion pending against the deceased, 
Gulab:.....Under these circumstan- 
CeS...... the trial Judge was in error 
in thinking that people in the vici- 
nity would come out and would try 
to save the victim when there were 
two clear cut factions, 

Similarly Mst. Jugatia would not be 
expected to go in the village drum- 
beating and apprise the members of 
the opposite faction about the inci- 


Similarly the fact that she dis- 
closed the names, of the assailants in 
the Hospital and not any time be- 
fore, -would also not be fatal to the 
prosecution -case. Mst. Jugatia act- 
ually tried to proceed to the Police 
Station to lodge a.report. But- she 
was prevented from proceeding fur- 
ther by two members of the opposite 
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faction and she had to return back 
to the village. Under these circum- 
stances it would be an obviously er- 
roneous approach to expect Mst. 
Jugatia to move about in the village 
when she was in danger of being 
assaulted...... We would not approve 
of such a dogmatic approach on the 
part of the trial Judge, It was be- 
cause of that wrong approach that 
the trial Judge held Mst, Jugatia’s 
silence to be fatal to the prosecution 
exaggerated 
matters to some extent, inasmuch as 
she described the assault in two 
separate batches in order to impli- 
cate Bihari and Laxmiprasad, who 
had not accompanied the assailants 
on the first occasion, but who were 
alleged to have accompanied them in 
their second trip. However, exclud- 
ing all such exaggerations, we are 
of the view that conviction of some 
of the respondents would be sustain- 
able even on the above material .on 
record.” 


The argument as to why she had 
not informed the Constables about 
the names of the assailants of her 
father when she was under their 
protection, was rejected in these 
terms: : 


“During that period there would 
be no question of the witness telling 
those police constables the entire 
story; as her anxiety was to get her 
father removed to the Hospital as 
early as possible, as his condition was 
bad.” 


10.- The High Court did not 
notice the fact of her omission to in- 
form her cousin, Ram Charan as to 
who were the assailants of her fa- 
ther. . 


11. - With great respect, we 
are unable to agree with the learned 
Judges of the High Court that the 
appraisement of Smt. Jugatia’s evi- 
dence made by the trial Judge was 
“dogmatic” or “obviously erroneous”. 
While she was not expected to. go 
about broadcasting in the village to 
all and sundry, including the’ neigh- 
bours, some of whom might be be- 
longing to the opposite faction, her 
conduct in not disclosing, even in 
confidence, as to how the occurrence 
took place and who were the assail- 
ants of her father, to Ram Charan, 
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Buckle, and the two Constables, Mo- 
han. Singh and Trilokinath, did not 
appear to be the natural conduct of 
a person who had seen the occur- 
rence. 


12. As regards Ram Charan, 
Mr. Panjwani, the learned Deputy 
Advocate-General for the State 
points out. that he is a type of cou- 
sin who was siding with the accused 
and was seen by Smt. Jugatia going 
away with Mulua appellant. Accord- 
ing to the Counsel, she could not be 
expected to disclose anything to such 
a callous cousin. 


13. The contention cannot be 
accepted. There is nothing on the 
record to suggest that Ramcharan 
was unsympathetic towards Smt. 
Jugatia, or «had any affinity 
with the accused. On the other hand, 
he was not only a nephew of the 
deceased and cousin of Smt. Jugatia, 
but was also a staunch partisan of 
the deceased. It is apparent from 
Ex, P-4, a copy of the Roznamcha 
of the Police Station, that in pro- 
ceedings under Section 107, Cr.P.C. 
Ram Charan, Bukle (PW 7), Gulab 
deceased and five others were array- 
ed as one party, while the accused 
were arraigned as the opposite 
party. Further, it is noteworthy that 
it was Ram Charan who had earlier 
in the day at 12 Ncon lodged the 
report (Ex. P-15) in. the Police Sta- 
tion, that there was an apprehension 
of physical harm to the deceased at 
the hands of Mullu, Siyawaniwala 
appellants and Ganga. Nor-was there 
anything in the conduct of Ram 
Charan to convey to Smt. Jugatia 
the impression that he was colluding 
with the accused party and was call- 
ous. towards her in that hour of mis- 
fortune. Smt, Jugatia’s version is 
that she first.saw Ram Charan when 
she was on her way to the Police 
Station, Before she could have any 
talk with Ram Charan he was taken 
away by Muluwa appellant, and she 
was also forced to return to the vil- 
lage. Thus, Ram Charan’s conduct 
in “going away -with -Muluwa_ was 
involuntary”, Her remaining reticent 
about the occurrence on: this “out of 
joint” occasion was self-explanatory. 
Indeed, her conduct on this occasion 
is not in question. What is in point 





is that which. she said and which she 
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did not say, later at the house, in 
answer to the query made by Ram 
Charan, Her own version on this 
point is telling. She states: 

“After coming to the house Ram 
Charan saw my father lying down. 
He questioned me as to by whom he 
was assaulted, At that time I did 
not narrate the entire incident to 
him. I told him that my father was 
kept in the tank after he was beaten. 
Therefore I lifted him and brouzht 
him to my house. At that time I 
did not state the names of the assail- 
ants to Ram Charan.” (Emphasis 
supplied) f 

- 44, The underlined 
in the above extract are crucial. 
They appear to have been blurted 
out by the witness unwittingly in 
her rustic simplicity under the sour 
‘of cross-examination. They furrish 
a clue as to why she did not tell 
Ram Charan about the names of the 
assailants and the circumstances of 
the assault, It can possibly be inzer- 
red therefrom, without unreasoneble 
stretching of the words, that she nad 
reached the tank (which was the 





senter.ces 


place of occurrence) only after the. - 


incident, and finding her father tkere 
_in an injured condition, brought Aim 
home, In any case, the reply given 
by her to Ram Charan’s query coupl- 
ed with her failure to apprise Aim 
about the assailants, raised a grave 
doubt about her being an eye-wit- 
ness of the occurrence. 

15. Similarly, -her `- conduct in 
not informing Bukle (PW 7) who 
was another close partyman of. her 
father and had accompanied thé in- 
jured along with her, under the es- 
cort of the Constables, to the Hospi- 
tal, cannot be explained away on the 
hypothesis that she throughout con- 
tinued to be under the spell of a 
freezing fear of the accused and did 
not shed it until her statement; Ex. 
P-1, was recorded by the Police Sub- 
Inspector, - It is difficult to believe 
-that even under the protection of the 
Police Constablés she would not be 
feeling secure enough to talk akout 
the occurrence. As is evident from 
the endorsement on the report, Ex. 
P-15, these two Constables- were spe- 
cifically directed by their superior 


- Officers to-go to the :spot .“'to_aséer- -- 
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tain the truth.” Such being their in- 


structions, it is inconceivable that 
the Constables would not make any 
enquiry from Smt. Jugatia and 
others as to the assault and assail- 
ants of the deceased, It is equally 
improbable that Smt, Jugatia would 
not inform the Constables about these 
facts if she had really seen the oc- 
currence, True, there would be an 
anxiety on her part to get her injur- 
ed father to the Hospital as soon as 
possible, but she would be no less 
anxious to see the assailants of her 
father — who were at large — ar- 
rested forthwith by the Police. 


16. In the above premises the 
trial Courts conclusion that Smt. 
Jugatia was not a reliable witness, 
could not be said to be unreasonable. 

17.- Even the learned Judges 
of the High Court found that Smt. 
Jugatia’s evidence was not flawless. 
In their opinion she had indulged in 
“exaggerations” and = “embellish- 
ments”, They disbelieved her version 
that the accused had returned along 
with Bihari and Laxmi Prasad to as- 
sault the deceased a second time, In 
spite of these infirmities, they held 
that her statement was “not wholly 
unreliable’ and could be acted upon 
to the extent it was corroborated by 
the other material on record. Such 
corroboration was sought by them 
from the statements of Putti (P. W. 
5 ) and Bitta (P. W, 6). The state- 
ments of these witnesses were to the 
effect, that sometime in the morning 
they had seen the accused (excluding 
Bihari and Laxmi). running armed 
towards the tank: Siyawaniwala ap- 
pellant was proclaiming that they 
would kill, Gulab. The trial Court 
found these two witnesses unreliable 
Firstly, they were 
partymen of the deceased and were 
arrayed along with him in. proceed- 
ings under Section 107, Cr. -P. C. 
Secondly, their evidence suffered 
from a glaring discrepancy about the 
time when they saw these eight ac- 
cused going towards the tank to as- 
sault the deceased, Putti gave this 
time as “about 6 A.M.” Bitta speci- 


fied this time as “10 or.1030 AM” 


Smt. Jugatia stated that she had | 
also seen these accused thus going. 
armed to the tank at about 10-11 A.M. 
Putti admitted in ‘cross-examination - 
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that he did not disclose this fact to 
any person in the village, although 
he had seen the Constables there at 
about 3 P.M. Similar was the con- 
duct of P.. W. 6. Thus the evidence 
of P. Ws. 5 and 6 was no better 
than that of Smt. Jugatia. 
= IB, Tt is elementary that the 
evidence of an infirm witness does 
|not become reliable merely because it 
has been corroborated by a number 
of witnesses of the same brand; for, 
evidence is to be weighed not count- 
ed, Since the evidence of P. Ws. 5 
and 6 suffered from the same infir- 
mities as that of Smt. Jugatia, it 
cannot be said that the trial Judge 
had no basis, whatsoever, for stig- 
matising it as unreliable, 
19. All said and done, this is 
a case where two views on the evi- 
dence are reasonably possible, one 
taken by the trial Court and the 
other reached by the High Court, It 


is well settled that in the absence of: 


any material irregularity, manifest 
error: or illegality, the High Court 
should not interfere with the order 
of acquittal, merely because it thinks 
that it would, sitting as a trial Court, 
have taken the other view of the 
evidence.. . 

20. 
we allow this appeal, set-aside the 
conviction of the appellants, and re- 
store the order of their acquittal re- 
corded by the trial Court. 

Appeal allowed. 
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cinema hall as bad on ground of con- 
travention of Town Planning 
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Scheme — Chief Officer and Presi- 
dent calling a meeting of Municipal 
Council which passed a resolution 
recommending to Government to re- 
voke the Town Planning Scheme — 
Nor do they give any direction to 
the licencee te stop exhibition of the 
films in the hall as they had. no 
power to do so — Held that Chief 
Officer and President were not guilty 
of any contempt but the licencee 
was guilty of contempt in exhibiting 
the films in the hall which could not 
be used as cinema hall according to 
the judgment of the Supreme’ Court. 
(Para 6) 
(B) Contempt of Courts . Act 
(1971), Section 12 (1) Expln, — Apo~ 
logy — Exhibitor of film. tendering 
apology in case he was found guilty 
of contempt — Exhibition of film 
contrary to Supreme Court judgment 
found to be. in bona fide belief — 
Such conditional apology accepted, 
(Para 6) 


(C) Contempt of Courts Act (1971), 
Section 2 (a) — Contempt of Court 
— Petition for revoking licence to 
exhibit films on basis of Supreme 
Court judgment — District Magistrate 
refusing to act on photostat copy of 
judgment unless a certified copy was 
produced and granting renewal of 
license for few days under bona fide 
belief that it was not prohibited by 
High Court judgment — No wilful 
disobedience — Held no contempt, 

(Para 7) 
_ Judgment of the Court was de- 
livered by 
f MATHEW, J:— This is an ap- 
plication to take proceedings in con- 
tempt against the four respondents 
on the ground. that they have dis- 
obeyed a judgment passed by this 
Court on 9-8-1974 in C. A, No, 2232 
of 1973.* That judgment was ren- 
dered in an appeal from the deci- 
sion of the High Court of Mysore in 
a Writ. Petition filed by the petitioner 
challenging the validity of certain 
resolutions passed by the Municipality 
of Udipi. The High Court quashed 
three of the resolutions impugned in 
the writ petition but held that. the 
resolution passed by. the Municipality 
allowing the conversion of the Kal- 
yana Mantap-cum-lecture hall in 


“reported in AIR 1974 SC 2177. 
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‘question into a cinema hall was va- 
lid and dismissed the writ: petition to 
that extent, The appeal to this Court 
was directed. against that order and 
respondents 1 to 3 in this application 
were -parties to that appeal. 


2 This Court found that the 
resolution allowing the conversion 
of Kalyana Mantap-cum-lecture hall 
into-a cinema hall was bad for the 
reason that the conversion contraren- 
ed the Town Planning Scheme and 
allowed the appeal. -Against the 
order dated 14-3-1973 granting a li- 
cence to third respondent for exhi- 
biting films in the hall in question 
the petitioner had filed a writ peti- 
tion before the High Court of Ear- 
nataka (Writ Petn. No. 755 of 1373) 
praying for a writ of certiorari quash- 
ing the same. When the Writ Feti- 
tion came up-for hearing before the 
High Court on 27-8-1974, the 3rd 
respondent applied for adjournment 
of the case in order to enable him to 
file a petition in this Court for re- 
view of the judgment of this Ccurt. 
The Court allowed the adjournment 
and passed an order as follows: 


“The Respondent No, 2 (respon- 
dent No. 3 here) should not however 
exhibit the cinema shows in, the 
‘building in question beyond 5-9-1974, 
unless Supreme Court issues an 
order permitting them to do so be- 
yond 5-9-1974, The above order is 
passed -without prejudice to. the 
rights of the petitioner to move the 
Supreme Court to take action against 
respondent No, 2 for- 1 
court and also without prejudice to 
the powers of the District Magistrate 
‘under law.” ae 
On 12-8-1974, the petitioner wrate a 
letter to respondent No.: 4 who was 
‘then the: District Magistrate, enelos- 
ing a photostat of a copy of . the 
judgment of this Court and praying 
for .revocation of the licence- granted 
under the Cinematograph Act to ex- 
hibit films in the hall. On 23-8-1974, 
the respondent No, 3.applied to the 
District. Magistrate. to renew the li- 
eence under the Cinematograph: Act 
and the District. Magistrate granted a 
renewal of the licence from 2-9-1974 
til] 5-9-1974, On 23-8-1974, the lst 
and 2nd respondents (i.e. Chief Offi- 
cer and President respectively of 
Town Municipal Council, Udipi) zall- 


contempt of . 


` this Court. Respondent No, 
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ed for an urgent. meeting’ of ‘the 
Municipal - Council, The Council 
met and ` passed -a' resolution re- 
commending to. Government. that the 
Town Planning Scheme may be re- 
voked. The scheme was actually -re- 
voked by the Government on 11-4- 
75. i . . 
3. In the petition for taking 
proceedings in contempt the allega- 
tion against respondents 1 and 2 was 
that they called a meeting of the 
Municipal Council and got a resolu- 
tion passed recommending to Gov- 
ernment the revocation of the Town 
Planning: Scheme, and that they did 
not issue direction to the 3rd respon- 
dent to stop the Exhibition of films 
in the hall. The case against the 
3rd respondent was that he wilfully. 
disobeyed the judgment of this 
Court by exhibiting films in building 
which this Court held could not have 
been converted into a cinema theatre. 
And as against the 4th respondent 
the allegation was that even in spite 
of the fact that a photostat of a copy 
of the judgment of this Court was 
given to him, he refused to ` take 
necessary action prohibiting the exhi- 
bition’ of films in the Hall, 

4. All the respondents have 
filed, counter-affidavits in this Court 
denying that they’. have committed | 
any contempt. 

5. .So far as respondents 1 
and 2 are concerned, we do not think 


that they have committed any con- 


tempt in.calling a meeting of, the 
Municipal council and the. council 
passing a resolution recommending to 
Government .to revoke .the Town 
Planning Scheme. Nor.do we think 
that they committed any contempt in 
not issuing.a directive to respondent 
No. 3-to.stop exhibition of films in 
the hall, as they had no power to do 
6. ‘As regards the 3rd respon- 
dent, it is clear that he was aware of 
the judgment of this Court as- he 
was a party to it. But he submitted 
that a licence under the Cinemato- 
graph Act was granted’ to him. on 
14-3-1973 which authorized him to 
exhibit films in the hall and that he 
bona fide thought that he could do 
so notwithstanding the judgment of 
3 con- 
tended that this Court. only- ‘quashed 
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the resolution of the Municipal 
Council authorizing the conversion of 
Kalyana Mantap-cum-lecture - hall 


into a theatre but that did not in- 


any way affect the validity of the li- 
cence granted to him -under the 
Cinematograph Act to exhibit films 
in that building. We think that the 


effect of the judgment of this Court > 


was that the building in question 
could not be used as a cinema thea- 
tre and that the 3rd respondent 
should therefore have stopped the 
exhibition of films in the hall. The 
licence under the Cinematograph Act 
to exhibit films in the hall was 
granted on the basis of the validity of 
the resolution authorizing the conver- 
sion of the building into a cinema hall. 
When that resolution was quashed, we 
think the 3rd respondent was not jus- 
tified in exhibiting films in the build- 
ing, And therefore he was guilty of 
contempt. But, at the same time, we 
see no reason to dishelieve the 3rd 
respondent when he stated that he 
bona fide thought he could exhibit 
films in the hall on the basis of the 
licence granted to him under the 
Cinematograph Act as nothing was 
said by this Court about its validity 
and the petitioner had himself filed a 
writ petition challenging its 
in the High Court and that was pend- 
ing when this Court passed the judg- 
ment; If the 3rd respondent thought 
that quashing the resolution con- 
verting. the building into a theatre 
would: not ipso facto cancel the li- 
cence: granted under the Cinemato- 
graph Act, we are not prepared to 
hold that: he was lacking bona fide in 
entertaining that belief. The 3rd 
respondent has also tendered a condi- 
tional apology. stating that in’ ease it 
is found that he has committed any 
contempt, he may- be pardoned, -We 
think that the apology tendered, 
though conditional, is sufficient in 
view of the explanation to Section 12 
of the. Contempt of Courts Act, 1971 
which reads: 


“An. apology shall not. be reject- ` 
it is _ 


ed merely on the ground that 
qualified or conditional if the accus- 
ed. makes it bona fide.” 


We ‘accept . the apology ana discharge 


the rule nisi. 


Tonk As OA the 4th respon- 
dén when the petitioner filed- the- - 


validity . 


` wilfully disobeyed the 


. ALR. 


petition to revoke the licence with a 
photostat copy of a copy ofthe judg- - 
ment petitioner was told that a certified 
copy of the judgment must be pro- 
duced so that respondent No, 4 might 
take further action on his petition, 
The. petitioner agreed that he would 
produce a certified copy of the. judg- 
ment; but he never did so, In the 
counter-affidavit filed by respondent 
that: 4, he has See asserted 
a 


“It has. been tbe practice of pro- 
cedure in Karnataka State not to act 
on true copies or the alleged true 
copies or the photostat copies of any 
order unless it is duly certified by 
the competent authorities as the 
order of the Supreme Court or there 
has been a direct communication 
from the concerned courts in regard 
thereto, In the instant case, at the. 
relevant time. no such certified copy 
was produced before me nor, was 
there any intimation to. that effect 
from the Supreme Court.” 


We cannot, therefore, legally . hold 
that he has been guilty of contempt 
of court in not acting upon an un- 
certified copy of the judgment. Nor 
do we think that he is guilty of con- 
tempt merely because he granted aj. 
renewal of the licence to exhibit 
films under the Cinematograph Act 


‘from 2-9-74 to 5-9-74. The order ‘of. 


the High Court. only -prohibited the 
3rd respondent to exhibit’ films ‘after 
5-9-1974, And that was without 
prejudice to the right of the peti- 
tioner. to move ‘this Court for con-. 
tempt and- without prejudice to the. 
right and the powers of the District 
Magistrate under law, The 4th res- 
pondent’s plea is that he bona: fide- 
thought that the High Court had per- 


mitted the 3rd respondent to:.exhibit|. . 


films in the hall upto 5-9-1974 and :it}. 
was'on that basis that he granted a 
renewal of the licence from 2-9-1974 
to 5-9-1974. We do not think that in 
the circumstances the 4th respondent 
judgment’ of 
this Court and committed contempt.” 
8. -We dispose of the . petition 
as above. but make no order as to 
costs. 5 A 


Òrder "accordingly. 
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Writ Petns. Nos, 576-577, 57=- 
584 and 607 of 1975 M/s. Goel Roaé- 
ways and others etc. etc., Petitioners 
v, The State of Bihar and others etz. 
etc., Respondents. 


Writ Petns. Nos. 110, 116-172; 
321-327, 527-529, 590-593, 597-6(4, 
646-648, 650, 680-681, - 583-685, 6&7, 
688, 690-693, 695, 696-698, 734-755, 
769-826, 827-952, 1058-1062, 1075- 
1086, 1088-1089,- 111¢-1115, 1193- 


1210, 1298-1300, 1301-1207 -and 576- 

577, 578-584 and. 607 of 1975, IH- 

26-11-1975. ; 

_ (A) Bihar Taxation on Passengers 

and Goods (Carried by Public Service 

Motor Vehicles) Act (17 of- 1961), Sec- 

tion 3 — Public service vehicles hir- 

ed to booking or forwarding agencies 

by permit holders — Liability to pzy 
tax under the Act is of the permit 

holder and not hirer, i 


Where the petitioners, holders of 
permit in respect of public service 
motor vehicles, hired their vehicles 70 
booking or forwarding agencies who had 
direct link with persons. whose gocds . 
are carried on the hired, transport vefi- 
cles: and: who collected the fare . and 
freight as well as the tax, it is rot 
such agencies but the permit holders 
who are liable to pay tax under the ` 
Bihar Act. : (Para 28). 

The taxing event is the trans- 
porting of goods by public . service 
vehicle. The consignor is to pay`the ` 
tax. The owner of the . vehicle, 
namely, the. permit holder’ who `al- 
lows the goods to be transported on 
his vehicle has a duty eo instanti he’ 
allows. the goods to be loaded Zor 
transhipment, to see that the tax 
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payable in the event of transporta- 
tion is paid. Similarly, the tax is on 
passengers carried by public service- 
vehicles and the owner becomes liable 
to pay tax on the fares payable- by 
passengers to the owners, (Para 22) 


_ The operational arrangement 
viz. that the vehicles are let out on 
hire, has no relevance to the liability 
to taxation. : (Para 23) 


The Bihar Act, and the Rules do. 
not recognise. any agency in the mat- 
ter of tax on fares and freights pay- 
able to the owner of the public ser- 
vice vehicle. . 


. The permit holder is the owner 
within the definition of the “owner” 
in the Bihar Act and other identical 
Acts in the different States and is 
also the “operator” within the mean- 
ing of the word ` “operator” in the 
identical Acts: of Maharashtra, Guja- 
rat and Mysore, The liability to 
pay tax is of the permit holder, in 
all cases. (Para 28) 


(B) Interpretation of Statutes — 
General rule of construction, l 


_ The general rule of construction 
Is not only to look at the words but 
to look at the context, the collocation 
and the object of such words relating 


‘to such matter and ‘interpret the 


meaning according to what would ap- 
pear to be the meaning intended to 
be conveyed by the use of the words 
under the circumstances, ‘(Para 20) 
Cases Referred: Chronological Paras 
ae SC 1667 = (1964) 1 SCR 
(1889) 14 AC 228 = 59 Ly QB 66 20 


M/s. K. B. Rohatgi, D. N, Gupta 
and V. K. Jain, Advocates. In. Writ. 
Petns. Nos. 110, 116-172, . 643, and 
607/75; M/s: M.. S. Ratta and S. K. 


Sabharwal, Advocates. In Writ 
Petitions Numbers 688, 852-863, 
864-952, ~ 1058-1062, 1073-1086, 
1298-1300, 1304-1307/75: Mr. S. T. 


Desai, Sr. Advocate (In Writ Petitions 
Nos. 321-327 only), M/s. B. R, Kapur 
(In Writ Petns. Nos, 527-529 and 321- 
327). and T.S. Arora, Advocates with 
him), In Writ Petns. Nos, 321-327, 527- 
529, 590-593, 650, 691, 697, 698, 1088- 
1089, 1110-1115- and- 1193-1210/75: “ 
M/s. M, S. Ratta and S. K., Sabhar-- 
wal, Advocates. In. Writ. Peins. Nos. 
597-604; . . 644-647, _ 683-685, 687, 
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692, 576, 578-579, 580-584/75: Mr. S. 
C. Patel, Advocate. In Writ Petns. 
Nos, 680-681, 689, 695-696/75: Mr, C. 
K. Ratnaparkhi, Advocate. In Writ 
Petns, Nos. 690-693/75; for Petnrs, Mr. 
Balabhadra Prasad Singh, Adv. Gene- 
ral for the State of Bihar (In Writ 
Petns. Nos, 110, 116-172, 321-327): Mr. 
U. P, Singh, Advocate in all other 
matters, In Writ Petitions Nos. 110, 
116-172, 590-593, 650, 697 and Res- 
pondents Nos, 1 and 3 In Writ Petns. 
Nos. 647 and- 693, Respondents Nos. 1, 
3 and 4 In Writ Petns. Nos, 597,576, 
and Respondent No. 1 In Writ Petns. 


Nos, 577 and 1193-1210/75: Mr. 
M. C. Bhandare, Sr. Advocate, (In 
Writ Petns. Nos. 601 and 602/ 


75 only) Mr. M. N. Goswami 
(In Writ Petns, 769-806/75) and Mr. 
R. N, Sachthey (In all other petitions, 
Advocates, with him), for Respondents 
Nos, 1, 7 and 13 (In Writ Petn. No. 
601/75), Respondents Nos. 1, 3, 4 (In 
Writ. Petn. Nos, 680 and 688, Respon- 
dents Nos.land5 In Writ Petn. No. 


691, Respondents Nos. 1 and 9 In. 


Writ Petn, Nos, 578-79, Respondents 
Nos.4and5 In Writ Petn. Nos. 600, 
1073-86, Respondent No. 6 In Writ 
Petn, No. 690 and Respondent No, 7 
In Writ Petn, No, 599/75: Mr, G. .N. 
Dikshit, Sr. Advocate (In Writ Petn. 
No, 603 only), Mr. O. P. Rana, Ad- 
vocate, with him in all the petitions) 
for Respondents Nos. land? In Writ 
Petn, 603, Respondents Nos. 1, 5-7 In 
Writ Petn, Nos. 645,695, Respondents 
- Nos. 1 and 5-7 In Writ Petn. Nos. 1073- 
1086, Respondents Nos. 1 and 7 In 
Writ Petn, No. 584 and for Respon- 
dents In Writ Petns.-Nos. 1208-1300: 
Mr. L. M. Singhvi, Advocate General 
for the State of Rajasthan and Mr. S. 
- M. Jain, Avd., ‘for Respondent No: 1 
In Writ Petn. Nos. 598, 646, 692 and 
for Respondents, In 581-82/75: Mr. I. 
N. Shroff, Advocate, Respondents Nos. 
1, 3, 4, 6, 8 In Writ Petn. No. 604, 
Respondents In Writ Petn. Nos. 643, 
698, 1110-1115, and: Respondents Nos. 
1,7and8 In Writ Petns. 683-84, Res- 
pondents Nos. 1,6,8 In Writ Petn. 
No, 696, Respondents -In Writ Petn. 
‘Nos, 607 and 1088-89/75: Mr. V. S. 
Desai, Sr. Advocate (In Writ. Petn. 
Nos. 646 and 689/75), (Mr. M. N. 
Shroff, Advocate, with him), for Res- 
pondents Nos, 1 and 8 In Writ Petn. 
602, Respondent8 In Writ-Petns, 598, 
and 646; Respondent 1 In Writ Petn. 
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A.I. R. 
Nos, 599 and 687, Respondents Nos. 1 
and 5 in Writ Petn. No. 685 and Res- 
pondents 1, 5-8 In Writ Petn. No, 689/ 
75: Mr. O. P. Sharma, Advocate, for 
Respondents Nos, 1, 5, 6, 10 In Writ 
Petn; No, 600, Respondents Nos, 2 and 
5 In Writ Petn. 691 and Respondent 
No. 1 In Writ Petn. No. 689/75: Mr. 
B. R. G. K. Achar, Advocate, for 
Respondent No. 1 {In Writ Petn, Nos. 
734-736/75); for the Respondents, 

The Judgment of the Court was 
delivered by ` 


RAY, C. J.:-— The question rais- 
ed in these petitions is whether the 
petitioners are liable to pay tax 
under Bihar Taxation on Passengers 
and Goods (Carried by Public Service 
Motor Vehicles) Act, 1961 (hereinafter 
referred to as the Bihar Act). 

2. The other petitioners rais- 
ed similar question under Maha- . 
rashtra Tax on Goods (Carried by 
Road) Act, 1962; Rajasthan Passengers 
and Goods Taxation Act, . 1959; 
Madhya Pradesh Motor Vehicles 
(Taxation on Goods) Act, 1962; Pun- 
jab Passengers and Goods Act, 1952; 
the Gujarat Carriage of Goods Taxa- 
tion Act, 1962; the Mysore Motor 
Vehicles (Taxation on Passengers and 
Goods) Act, 1961. , 


3. Reference may be made to 
the Bihar Act as typical of all the 
cases ‘covered by these petitions, The 
pattern of all the Acts is similar. 

4. At the outset it may þe 
stated that the validity of the Bihar 
Act was some years back challenged 
with regard to retrospective operation 
of the Act. This Court in Civil Ap- 
peals Nos. l6and 17 of 1963 — Rai 
Ram Krishna v. State of Bihar decid- 
ed on 11 March, 1963 and reported in 
AIR 1963 SC 1667 upheld the retros- 
pective operation of the Bihar Act. 


> 5. Section 3 of the Bihar Act 
is the charging section, That section 
provides that on and from the date 
on which this Act is deemed ‘to have 
come into force there shall be levied 
and paid to the State Government a 
tax on passengers and goods carried 
by a public service motor vehicle. 


6. The other two relevant pro- 
visions in the Bihar Act. are. sub- 


sections (2) and (3) of the charging 


Section 3 of the Act. The said sub- 
section (2) provides that évery owner 
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shall, in the manner precribed in 
Section 9, pay to the State Goverr.- 
ment, the amount of tax due under 
Section 3. Sub-section (3) provides 
that every passenger carried by. a 
public service motor, vehicle ard 
every person whose goods are carri- 
ed by such vehicle shal be liable > 
pay to the owner the amount of tex 
payable under Section 3 and every 
owner shall recover such tax from 
such passenger or person as the case 
may be. f 


7. When the Act came imo 
force such tax was levied and paid 
at the rate of twelve and-a half p=r 
cent of the fares and freights payahie 
to the owner of such vehicle, Tke 
rate of tax was raised to twenty pé=r: 
cent under a ounce dated 25 
May, 1973, 


8. There is also a provision in 
the Bihar Act for lump sum payment 


in lieu of the tax at Rs. 320/- rer 
month per vehicle. Formerly, tue 
jump sum was'Rs, 160/- per month 


per vehicle with the. carrying capa- 
city of the vehicle at 10 metric tons — 


9, Section 9 of the Bihar Azt 
speaks of payment and recovery of 
tax. That section provides that te- 
fore any owner furnishes any return 
under this Act he shall, in the pres- 
cribed manner, pay into the Govern- 
ment Treasury the full amount of 
tax due from him under this Act ¢> 
cording to such return and shall frr- 
nish along with the return a recept 
from such treasury showing payment 
of the said amount: Further if aay 
owner fails, without any reasonable 
cause, to make payment of the tax. 
due from him according to the rə- 
turn furnished under Section 6, the 
prescribed authority may direct that 
the owner shall, in addition to the 
amount of tax payable by him, pay 
by way of penalty a sum ‘not exceed- 
ing five rupees for every day after 
the expiry of the period prescribed 
under the said section. The amorat 
of tax and penalty, if any which rə- 
mains unpaid after the date specified 
in the notice issued shall be recover- 
ed as an arrear of land revenue. 


10. The provisions in the dif- 
ferent: Acts in different States are 
identical to the provisions in the 
Bihar Act, The only. material differ- 
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ence in the Maharashtra, Gujarat and 
Mysore Acts is that instead of the 
word “owner” of public vehicle the 
word used is the “operator” of pub- 
lic vehicle. . 

11. The expression “owner” is 
defined in the Bihar Act in Sec, 2 (d) 
thereof. as. follows:— 


l ““Owner” means the owner of 
a publie service motor vehicle in 
respect of which a permit has been 
granted by a Regional or State Tran- 
sport Authority under the provisions 
of the Motor Vehicles Act, 1939 and 
includes the holder of a permit under 
the said Act in respect of a public 
service motor vehicle or any person 
for the time being in charge of such 
vehicle or responsible for the 
management of . the place of business 
of such owner.” 


12, In the Maharashtra Act 
“operator” means any person whose 
name is entered in the permit as the 
permit holder or any person having 
the possession or control of such 
vehicle. 


13. In all these petitions the 
petitioners are all holders of permit in 
respect of public service motor vehi- 
cles, The main contention of the peti- 
tioners is that the vehicles are hired 
by booking or forwarding agencies 
who have direct link with persons 
whose goods are carried on the hired 
transport vehicles and they collect the 
fare and freight as well as the tax, 
and, therefore, they. should be liable 
for "the tax and not the petitioners, 

14. . The petitioners contend 
that the definition of “owner” speaks 
of' the following two types of owner. 
The. first type is the owner of a pub- 
lic service - vehicle in respect of 
which a permit has been’ granted to 
such owner, The second category of 
owner is the person who is in charge 
of such a vehicle for the time being 
and where a vehicle. is in charge of 
such a person he is alone to be re- 
garded as an owner of the vehicle. 
The petitioners contend that the 
words “or any person for the time 
being in charge of such vehicle” in 
the definition of “owner” would in- 
dicate that the transport or booking 
agencies which would take the pub- 
lic service motor vehicle .on hire 
would be owners within the defini- 
tion of the word without being per~ 
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mit holders in respect of these pub- 
lic service motor vehicles. í 


` 15. ‘The [petitioners rely on 
the words “or any person for the 
time being in charge of such vehicle” 
to show that when the vehicle is in 
charge of a person who is not the 
‘holder of the permit he is regarded 
as an owner of the vehicle because 
he carries the goods and unless he 
is regarded as the owner, the consig- 
nor of the goods would not be liable 
to pay the tax to the person for the 
time being in charge as the owner 
within the meaning: of the definition. 
The petitioners amplify the conten- 
tion to mean that if there are two 
types of owners for a particular vehi- 
cle it will be the owner who trans- 
ports the goods and collects the tax, 
who alone is responsible to pay to 
the Government the tax. on goods 
earried by the vehicle. 


16, The petitioners also rely 
on the definition of “agent” in the 
Bihar Public Carrier (Licensing of 
Collecting, Forwarding and Distribut- 
ing Agents) Rules, 1971 hereinafter 
referred to as the Bihar Public Car- 
rier Rules,- In those Rules “agent” is 
defined to mean any person who en- 
gages directly or indirectly in_ the 


business of (a) collecting (b) collect- 


ing and forwarding (ec) forwarding 
‘and distributing and (d) collecting, 
forwarding and distributing goods 
carried by any public carriers, The 
_petitioners rely on the aforesaid de- 
finition of “agent” and the following 
Rules in support of the contention 
that transport companies or booking 


agencies can . be engaged in forward- 


ing and distributing goods without 
holding permits in their names and 
thus become owners in charge of the 
` vehicles within the | definition of 
“owners”, The petitioners relv on 
Rule 8 of the Bihar Public Carrier 
Rules to show some conditions for 
_ licences, Rule 8 (g) mentions that the 
licensee shall furnish the operators 
with correct figures of the freight re- 
ceivable by them from the consignors 
or the consignees, Rule 8 (e) states 
that the licensee 


proper record of the vehicles under 


his control and of the collection, des- . 
which ` 


` patch and delivery of goods 
` shall be open to inspection by “the 


State Transport Authority. Rule 8° (i) É 


shall maintain a’ 
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shows that the licensee shall ensure 
that the goods vehicles under his 
control have valid permits for routes 
on which the vehicles have to ply. 


17. The petitioners further 
contend that in any event no machi- 
nery is provided in the Act or in the 
Rules as to how the petitioners can 
collect tax from the consignors. of 
the goods or force the consignors to 
pay the tax to them before their 
foods are carried, The petitioners 
rely on the provisicns in Section 3 
(3) of the Bihar Act that the person 


‘whose goods are carried shall be li- 


able to pay to the owner and every 
owner shall. recover such tax from 
such passengers or persons as the 
case may be in support of the con- 
tention that the owner is merely a 
depositor of the tax if the tax is 
paid to the owner, The petitioners. 
rely on Section 10 (1)-(a) of the Bihar 
Act which provides that any person 
from whom any money is due or may 
become due to an owner, who has 
failed to comply with a notice serv- 
ed upon him under Section 9, or any 
person who holds or may. subsequent- 
ly hold any money for or on account 
of such owner, may be directed to 
pay into the Government Treasury 
the tax and contend that. the peti- 
tioners who lend. their .. trucks’ to 
transport agencies are not liable to 
pay the tax and the transport agen- 
cies can be directed to pay the tax. 


18. The Bihar Act and the 
other Acts in the charging section en- 


‘act that there shall be levied and 


paid to the State Government a tax 
on all passengers and goods carried 
by public service motor vehicles. The 
charging . section further requires 
every owner to pay the amount. of 
tax as mentioned in Section 9 of the 
Bihar Act. Section 9 of the Bihar 
Act states that the amount of tax or 
penalty payable by an owner shall 
be paid in the manner provided. The 
other provisions in the Bihar Act 
are these. Section 6 states that every 
owner shall furnish to the prescrib- 
ed authority such returns as may be 
prescribed. Section 7 states that the 
prescribed authority shall assess the 
amount of tax due from the owfer 
on the basis of such returns, Section 
8 provides that the prescribed. autho- 


rity may permit an. owner to pay, in ` 
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lieu of the tax payable by him, s=ch 
amount as may be fixed by the Ccm- 
missioner in the prescribed manmer. 
Section 9 enacts that the amount of 
tax or penalty, if any, payable by an 
owner under this Act shall be paid 
in the manner hereinafter provided. 
Section 10 speaks of special mode of 
recovery and states. that notw-th- 
standing. anything contained in Sec- 
tion 9 or any law, the prescribed 
authority may at any time by natice 
in. writing direct any person from 
whom ‘any money is due or may be- 
come due to an owner -who has iail- 
ed to comply with a notice served 
upon him under Section 9, or any 
person, who holds or may subsequ=nt- 
ly hold any money for or on acceunt 
of such owner is directed to pay into 
the Government Treasury in the 


manner specified in a notice so much , 


of the money as is sufficient to pay 
the amount due from the owmer. 
Section 11 mentions that where an 
owner, liable to pay tax,  transiers 
-his public service motor vehicle to 
another person, the transferor and 
the transferee shall jointly and 
severally be liable to pay the am=unt 
of ‘tax and penalty. These .provis-ons 
indicate that the tax is . payable by 
the owner, returns are to be furnish- 
ed' by the owner, the assessment is 
of the owner, the liability to pay 
is of--the owner and if the owner 
fails to pay the money persons who 
are liable to pay money or owe 
money to the owner can be direzted 
to pay to the. Government, 

19. The definition of “owner” 
repels the interpretation submtited 
by the petitioners that the definition 
“means not only the owner who is the 
permit holder’ but also a bocxing 
agency who may be in charge ‘oz the 


vehicle without being a permit hcder. | 


The entire accent in the definiticn of 
owner is on the holder of a permit 
in respect of the public service mo- 
tor vehicle. It is the permit which 
entitles the holder to ply the vecicle. 
It is because the vehicle is being pli- 
ed that the passengers and  consig- 
nors of goods carried by that vehicle 
become liable to pay.‘not only. fare 
and freight to the owner but alsa tax 
thereon to the owner. The words 
. “or any ‘person for the time being in 
charge of such vehicle or resporsible 
_ for the management. of the place of 


business of such owner” indicate 
that the permit holder will include 
any person who is in charge of such 
vehicle of the permit holder or any 
person who is responsible for the 
management of the place of business — 
of such owner, The owner cannot 
escape the liability by stating that 
any person is for the time being in 
charge of such vehicles, and, there- 
fore, such person is the owner and 
not the permit holder. 


20. The general rule of con- 
struction is not only to look at the 
words but to look at the context, the 
collocation and the object of such 
words relating to such matter and in- 
terpret the meaning according to 
what would appear to be the mean- 
ing intended to be conveyed by the 
.use of the words under the circum- 
stances, Sometimes definition clauses 
create qualification by expressions 
like “unless the context otherwise re- 
quires”; or “unless the contrary in- 
tention appears”; or “if not inconsis- 
tent with the context or subject-mat- 
ter”, “Parliament would legislate to 
little purpose”, said Lord Macnagh- 
ten in Netherseal Co, v. Bourne, 
(1889) 14 AC 228, “if the objects of 
its care might supplement or undo 
the work of legislation by making a 
definition clause of their own, _ Peo- 
ple cannot escape from the obligation 
of a statute by putting a private in- 
terpretation on its language.” The 
courts will always examine the real- 
nature of the transaction by which it 
is sought to evade the tax. 


21, The definition of the term 
“owner” is exhaustive and intended 
to extend the meaning of the term 
by including within its sweep bailee 
of a publie carrier vehicle or any 
manager acting on behalf of. the 
owner, The intention of the legisla- . 
ture to extend the meaning of the 
term by the definition given by it 
will be frustrated if what is intend- 
ed to be inclusive is interpreted to 
exclude the actual owner, 


22, The taxing event is the 

_ transporting of goods by public service 
vehicle. The consignor is to pay the 
tax. The owner of the vehicle, namely, 
the permit holder who allows the goods 
to be transported on his vehicle has a 

- duty eo instanti: he allows the goods 
“to. be. loaded for -transhipment: he is 
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to see that the tax payable in the 
event of transportation is paid, Simi- 
larly, the tax is on passengers carri- 
ed by public service vehicles and the 
owner becomes liable to pay tax on 
the fares payable by passengers to 
the owners, 


‘ 23. The operational arrange- 
ment to which the petitioners refer 
that they have let out the vehicle on 
hire has no relevance to the liability 
to taxation, The goods are transport- 
ed by a vehicle. The passengers are 
carried by the vehicles, The person 
who allows his vehicle to be used 
for the purpose is the permit holder, 
and,’ therefore, the liability to pay 
tax attaches to the permit holder as 
the owner of the vehicle, — 


24.. The plea that no machi- 
nery has been provided enabling the 
owner to collect or recover the tax 
from the owner of ‘the goods is un- 
acceptable, Once it is found that the 
legislature levies tax on passangers 
and goods carried by public service 
motor vehicle it becomes , responsibi- 
lity of the owner of the vehicle not 
to permit the vehicle to be used un- 
til the tax is paid, If the permit 
holder lets out the vehicle to any 
person on hire it is a matter of in- 
ternal ‘arrangement between the 
owner who is the permit holder and 
the person who is allowed by the 
permit holder to hire the vehicle to 
collect tax in order. to enable the 
owner to discharge the liability. If 
the owner does not make adequate 
provision in that behalf the owner 
cannot escape liability by pleading 
that the hirer of the vehicle is liable 
to pay tax and the owner is not 
liable, The intention of these Acts 
is made clear if reference is made to 
other similar Acts. The Mysore Act 
speaks of “operator” meaning- any 
person whose name is entered in the 
permit as the holder thereof, The 
Mysore Act speaks of tax being le- 
vied and collected on goods carried 
by stage carriages and . further pro- 
vides that if the operator collects 
‘ from the passengers fares and freights 
inclusive of the tax the operator 
shall pay to the State Government on 
account of the tax one-eleventh. of 
the total amount of fares and freights, 
inclusive of tax collected by him 
from the passengers. 
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25. The definition of “agent” 
in Rule 2 of the Bihar Public Carrier 
Rules, 1971 is not applicable to the 
Bihar Act under which tax is levied 
on passengers and goods. The Bihar 
Public Carrier. Rules are framed in 
exercise of powers conferred by 
Clause (ww) of sub-section (2) of 
Section 68 of the Motor Vehicles Act, 
1939; Section 68 of the Motor Vehi- 


‘eles Act, 1939 confers power on the 


State Govt. to make Rules inter 
alia, for Cl. (ww) licensing of agents 
engaged in the business of collecting 
or forwarding and distributing of 
goods carried by public carriers. 
These agents. under the Bihar Public 


Carrier Rules, 1971 are licensed 
agents to be engaged as forwarding 
agents, collecting agents, These 


agents have no liability to pay tax 


levied under Section 3 of the Bihar 


Act on Passengers and goods carried 
by public service vehicles. These 
agents collect the goods, forward the 
goods, distribute the goods, Whatever 
freight they collect for goods they 
have to collect the tax also on such 
freight. They furnish the operators 
with correct figures of the freight re- 
ceivable by them, These agents can 
charge only such- commission as wi 
be prescribed by the State Govern- 
ment under the Rules, These agents 
are separate from owner of the vehi- 
cle as will appear from Rule 9 of the 
Bihar Publie Carrier Rules which 
speaks of particulars to be mention- 
ed in contract of agency, One of the 
matters mentioned there is the name 
of the owner, driver, registration 
number of vehicle and its authorised 
load and the rate and amount ofthe 
commission, ‘These agents are con- 
fined to the special work of collect- 
ing, forwarding, -distributing of goods 
carried by public service vehicles, 


26. The Bihar Act prescribes 
Rules made under the Bihar Act 
The Bihar Act and Rules thereunder 
define ‘agent? to mean a person autho- 
rised in writing by owner to appear 
on his behalf before a prescribed 
authority, An agent under the Bi- 
har Act is only one authorised by 
the owner to appear before a pres- 
cribed authority for different pur- 
poses mentioned in the Rules. The 
Bihar Act, and the Rules do not re- 
cognise any agency in the matter of 
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tax on fares and freights payable to 
the owner of the public service v=hi- 
cle, The agents under public Car- 
rier Rules are licensec todo the =pe- 
cial task of collecting, forwarding and 
distributing goods. carried by public 
carriers. They charge fees for such 
service and they have special ves- 
ponsibility and liability under terms 
of agency. These agents are not 
owners of public service vehicles. 
The fact that these licensed agents 
have to furnish the operators with 
correct figures of freight receivable 
by them shows not only that they 
are accountable to the owners or ope- 
rators but also that licensed agents 
-are not the owners or operators. 


27. The Motor. Vehicles Act, 
1939 in Sections 54, 55 and 56 ceals 
with applications for public carrers 
permit, procedure in considering ap- 
plication for public carriers permit 
and grant of public carrier’s permit. 
Section 59 of the Motor Vehicles Act, 
1939 states that save as provided in 
Section 61, a permit shall not be 
transferable from one person to an- 
other except- with the permissic of 
the transport authority which grant- 
ed the permit and shall not wichout 
such permission operate to confer on 
any pension to whom a. vehicle c=ver- 
ed by the permit is transferred any 
right to use that vekicle in the man- 
ner authorised by the permit. Sec- 
tion 61 speaks of transfer of p=rmit 


on the death of the holder. There- 
fore, these provisions in the .Wotor 
Vehicles Act, 1939 indicate 


that a 
permit cannot be transferred. ` 
28. . The permit holder s the 
owner within the definition of the 
“owner” in the Bihar Act and other 
Acts and is also the “operator” with- 


in the meaning of the werd “cvera-_ 


tor” in other Acts to which’ refer- 
ence has been made, ` The lidbil_ ty‘ to 
pay tax is of the permit holder in 
‘all cases. ; 


29. For thes2 reasons, the 
contentions of the: petitioners fai. The 
petitions are dismissed, ` Parties: will 
pay aad ‘bear their own: ‘costs. 


k + Petitions dismissed. 





of India, (Mr. 


‘Works, (1975) 2 SCR 573 


Supdt., Central Excise v. Ayyangar. Match ‘Works [Prs, -1-4] S, C. 1003 


AIR 1976 SUPREME COURT .1003 

(From: Madras)*: 

A. N. RAY, C. J, M. H. BEG, 
© R. S. SARKARIA AND P, 
` N. BHAGWATI, JJ. ` 

Supdt. of Central Excise and an- 
other, Appellants v, M/s. Ayyangar 
Match Works ete. etc., Respondents. 

Civil Appeals Nos, 133-188 of 
1975,. D/- 4-12-1975. 

(A) Khadi and Village Industries 
Commission Act. (1956), Section 15 — 
Functions of Commission — Commis- 
sion can recommend village industries 
for exemption under Clause (d) of 
notification ` D/- 4-9-1967 issued by 
Central Excise Department. AIR 1974 
SC 2349, Applied. (Para 12) 
Cases Referred: Chronological Paras 


_ ATR 1974 SC 2349 = (1975) 2 SCR 


573 = 1975 Tax LR 1223 3,9, 10,13 


Mr. Niren De, Attorney General 

R. N. Haass with 

him), for Appellants; M/s. M. M. 
Abdul Karim and Shaukat Hussain: 
Advocates (In Civil Appeals Nos, 137, 
140, 149, 152-155, 164, 169, 178, 179, 
181, 182, 184 and 187 of 1975): Mrs. 
S. Gopalakrishnan, Advocate (In C. 
A. No, 177 of 1975), for Respondents. 

Judgment of E Court was de- 
livered by . 

RAY, C. J.:— “These appeals arise 
out of the judgment D/- 11-12-1968 
in Writ Petn, No, 3838 of 1968 in the 
High. Court at Madras, 

2. In: the. present appeals the 
writ petitions in the High Court were 
allowed following. the judgment of 
the High Court in the aforesaid writ ` 
petition No. -3828..0of 1968., 

3... In: Civil ‘Appeals No, 262- 
273 of 1971 arising out of the com- 
mon- judgment: dated 11 December, 
1968 of the High Court at Madras in 
writ petition: No. 3838 of 1968 this 
Court in the decision. in Union of 
India v. M/s, Parameswaran Match 
=: (AIR 1974 
sc 2349) set aside the orders of the 


High Court: and dismissed the writ 


petitions. 

4. The present appeals were 
not heard at that time because ser- 
vice was not complete. + 


Se 
*(W.. P. No.. 3838. of, 1968." DE 1l- 12- 
1968—Mad.). 


l AT/BT/E534/73/MEBR 


~ 
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5. This Court by order dated 
14- July, 1975 directed that these ap- 
peals be listed for hearing on 21 
November, .1975. The Union made 
an application ‘for consolidation of 
‘appeals, reduction of security and 
early hearing of the appeals. The res- 
pondents were served in that appli- 
tion, Pursuant to that application 
this Court ordered on 14 July, 1975 
_the hearing of the appeals on 21 
November, 1975. ‘The respondents 
have entered appearance in appeals 
Nos, 137, 140, 149, 152-155, 164, 1869, 
177-179, 181, 182, 184 and 187 of 1975. 


6. In these appeals the res- 
pondents who were petitioners in the 
High Court asked for a writ of ‘pro- 
hibition restraining the appellants 
from collecting any duty in excess of 
Rs, 3.75 per gross from the petitioners 
in pursuance of notification dated 2! 
July, 1967 as amended by notification 
dated 4 September, 1967. 


1. The case of the 
dents in the High Court was 


respon- 
that 


they filed declaration on 22 Decem-. 


ber, 1969 for 1969-70 that they 
would not produce more than 75 
million match-sticks during the fin- 
ancial year. The respondents claim- 
ed to be entitled to the concessional 
rate of excise duty at Rs. 3.75 per 
gross pursuant to the notification 
dated 21 July, 1967. The further case 
of the respondents in the High Court 
was that the notification .dated 4 
September. 1967 was issued stating 
that the concession of Rs. 3.75 per 
gross would be available to such “D” 
Class manufacturers who had filed 
the declaration before 4 September, 
1967, The respondents challenged the 
fixing of the date 4 September, 
as an arbitrary time-limit making 
‘ unreasonable discrimination between 


the same category of manufacturers . 


simply on the basis of the application 
being before or after 
1967, The respondents craved refer- 
ence to the judgment of the 
Court in writ petition No. 3838 of 


1968 dated 11 December, 1968 and 
prayed for orders in terms of that 
judgment. , 
'8:-- The High Court accepted. 
the petition of the respondents fol- - 


lowing ihe judgment in writ petition 


- No, -3833 -of- 19€8 dated 1 TEP 


1968. 


- were producing cr 


1967 © 


4 September, 
High 


9. The appellants challenged 
the decision of the High Court and 
relied on the decision of this Court 
in M/s. Parameswaran Match Works 
case (AIR 1974 SC 2349) (supra). This 
Court in M/s. Parameswaran Match 
Works case (supra) held that the 
purpose of the notification dated 4 
September, 1957 was to enable bona 
fide smali manufacturers of matches 
to earn a concessional rate of duty 
by filing the declaration; The small 
manufacturers whose estimated clear- 
ance in a year was less than 75 mill- 
ion matches would have availed 
themselves of the opportunity by 
making the declaration as early as 
possible because they would become 
entitled to the concessional rate of 
duty on their clearance from time te 
time. . The purpose of the notifica» 
tion was to prevent larger units who 
clearing more 
than 100 million matches in a year 
and who could not have made a de- 
claration from splitting up into 
smaller units in order to avail of the 
concessional rate of duty by making 
the declaration subsequently. The ` 
classification founded on a particular 
date was held to be reasonable. be- 
cause the choice of a „date .was to 
protect the smaller units in the in- 
dustry ‘from competition by the lar-: 
ger ones and that object would have 
been frustrated if by’ adopting the. 
device of fragmentation, the larger 
units could become the ultimate bene- ` 
fiċiaries of the bounty. l 

10. Counsel for 
dents relied on an observation of 
this Court in. M/s, Parameswaran - 
Match Works case (supra) at - p. 756 
(SCR) = (at pp. 2350, 2351 
of AIR) of the report to the 
effect that the .manufac- | 
turers who came to the field after 
4 September, 1967 were entitled: to | 
concessional rate of duty if they 
satisfied the condition prescribed ih 
clause (d) of the notification dated 4 
September, 1967. In M/s.. 


the . respon- . 


a licence on 5 September, 1967 for: 
manufacturing matches stating ‘that ~ 
it began the industry from .5 March, 
1967 and also filed a declaration _that 
the estimated manufacture for. the 
financial year 1967-88 would not ex- 
ceed’ 75 million’ matches, Parame- 


Parame- `` 
- swaran Match Works case (AIR 1974. 
-SC 2349) the match works asked for 
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swaran Match. Works contended 
there that it was denied the: beneñt 
of the concessional rate of duty en. 
the ground that it applied for a li- 
cence and filed the declaration on 5 
September, 1967 after the expiry of 
the fixed date. This Court held that 
the concessional rate would be aval- 
ed by them who satisfied the condi- 
tion laid down in the notification. 
The case of the respon- 


dents as laid in the petitions befce 


the High Court was that they wee 
claiming an ‘order in terms of the 
judgment in Writ Petition No, 3838 
of 1968. There is no allegation in 
the petitions that the respondents 
came to the field after 4 Septemb=r, 
1967 or that they started manufactur- 
ing matches after 4 September, 1927. 
The notification dated 4 Septemb=r, 


1967 gave relief, inter alia, to fac- . 
in sub-clause (d) of. 


ries mentioned | 
the ‘notification, The factories mea- 
tioned in sub-clause (d) are these 
“whose production during any finen- 
‘cial year does. not exceed or is mot 
estimated to exceed 100 million 
matches and: are recommended by tie 
Khadi and Village Industries Com- 
mission for exemption under this 
notification as a bona fide cottage 
unit or which is set up by a co-ofe- 
rative society registered under ey 


Jaw relating to co- operative sociefes ` 


for -the time being in force”, There 
are no ‘allegations in the petitions in 
the” High Court that the respondeats 
were recommended by the Khadi: end 
Village Industries‘ Commission for =x- 
emption as bóna fide cottage units or 
were set up by co-opérative . soci=ty 
registered under any law relating to 
co-operative societies, No case was 
made by the respondents in the peti- 


- tions’ on the basis- of exemption un=er 


sub-clause - (d). 

12. A contention was advaac- 
ed by the respondents that the. Khadi 
and Village Industries Commissson 
was not competent to make any ze- 
commendation as contemplated in 
sub-clause (d).° Section 15° of the 
Khadi and Village Industries Ccm- 
mission Act, 1956: which speaks of the 
functions of the Commission States in 
clauses (c), (d), (£), (g) and Q; that 
-the Commission may take “ 


‘hadi or of products of village’ indus- 


` tries, to, encourage : and ' Promote: rte 


_Jai Ram v.. 


to- 
provide for the sale and marketin= of . 


State of U. P. "7 S.C. 1005, 


search in the development. of village 
industries, to undertake, assist or en- 
courage the development of village 
industries, to promote and encourage 
co-operative efforts among manufac- 
turers’ of khadi and persons engaged 
in village industries, Section 15 (h) 
specifically states that the Commis- 
sion may take steps for ensuring the 
genuineness of, and for granting cer- 
tificates to producers of, or dealers in,, 
khadi or the products of any village 
industry. These provisions indicate 
that the Khadi and Village Indus- 
tries Commission is competent to 
grant certificates recommending vil- 
lage industries for exemption under 
clause (d) of the notification dated 4 
September, 1967. 


13. The appeals are all covered 
by the decision in M/s. Parameswaran 
Match Works case (AIR 1974 SC 2349) 
(supra). The appeals are accepted, The 
orders of the High Court are set aside 
and the petitions are dismissed. There 
will be one set of costs- to the appel- 
lants. a 
Appeals allowed. 


AIR 1976 SUPREME COURT 1005 
(From:. Allahabad)*. . 
Y. V. CHANDRACHUD, V. R. 
KRISHNA. IYER AND A. C. 
i - GUPTA, JJ. ` 3 
Jai Ram and others, Appellants 
v. The State of U. P. and another, 
Respondents : 
Criminal Appeal No, 141 of 1971, 
D/- 25-2-1976. 


(A) Criminal P, C. (1898), S. 398 
— Appeal against acquittal — Charge - 
under Sections 323/34, I. P., C. 
Acquittal. set‘ aside and accused con- ` 
victed under Section 308, I. P. C. 
Acquittal set aside not on a reap- 
praisal of evidence but on considera- 
tion of several aspects overlooked by 
Sessions Court. — View taken - by 


-High Court, held, was reasonable and - 


legitimate, (Para 5) 


. Mr, D. Mukherjee, Sr. Advocate, 
(Mr. Shiv Pujan Singh, Advocate, - 


wih: him), for Appellants, Mr. Yogesh- 


*(Criminal - Appeal . No. 1287 of w07, 
D/-. 9-3-1971—All.) - . 


CT/C'T/A690/76/GGM° 
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war Prasad, Advocate, Mr. S H. 
Bagga and Mrs. Bagga, Advocates, 
(for No. 2) and Mr, O, P, Rana, Ad- 
vocate, (for No. 1), for Respondents. 


Judgment of the Court was de- 


livered by 


GUPTA, J.:— The Assistant Ses- 
sions Judge, Mirzapur, convicted ap- 
pellant ` Kallu and Jai Ram under 
Section 323 and Section 323/34 res- 
pectively of the Indian Penal Code 
for causing simple hurt to one Jawa- 
har and sentenced each of them to 
rigorous imprisonment for three 
months. Appellant Jagannath was ac- 
quitted of a similar charge under 
Section 323/34 for the same offence. 
The Assistant Sessions Judge also ac- 
quitted appellant Jagannath of the 
charge under Section 308 of the 
Indian Penal Code, and appellants 
Jai Ram and Kallu of the charge 
under Section 308/34 framed against 
them for the injury sustained by the 
complainant Nar Singh. All the three 
appellants were acquitted of the fur- 
ther charge under Section 324/34 for 
the injury suffered by one Ramesh- 
war, Jai Ram and Kallu appealed 
to the Sessions Judge, Mirzapur, 
against their conviction and the com- 
plainant Nar Singh preferred an ap- 
peal to the Allahabad High Court 
challenging the acquittal of the three 
accused of the charges relating to the 
injuries caused to Rameshwar and 
Nar Singh and also against the ac- 
quittal of Jagannath of the. charge 
under Section 323/34 for the injury 
to Jawahar. The appeal before the 
Sessions Judge, Mirzapur, preferred 
by Jai Ram and Kallu was transfer- 
red to the High Court and the two 
matters were heard and disposed. of 
by a common judgment, The High 
Court upheld’ the conviction of Kallu 
-and Jai Ram and dismissed their ap- 
peal, The High Court allowed : the 
complainant’s appeal in part convict- 
ing Jagannath under Section 308 and 
Kallu and Jai Ram- under | Section 
308/34 and sentenced each of them to 
rigorous imprisonment for one year. 
Jagannath was. further convicted 
under Section 324/34 and sentenced. to 
rigorous imprisonment for -three 
months for causing hurt to Jawahar. 
The High Court upheld the acquittal 
of the three accused of. the charge 
under Section 323/34 for the alleged 


“20, 1964, 


‘spear and the latter with a- 


A.L R. 


simple hurt to Rameshwar, In this 
appeal by special leave the three ap- 
pellants question the correctness of 
the High .Court’s decision, 


"2 When. the appeal was 
taken up for hearing, counsel for the 
State drew our attention to a state- 
ment in the special leave petition to 
the effect that the appellants’ appli- 
cation for grant of a certificate under 
Article 134 (1) (c) of the Constitution 
had been rejected by the High Court 
on merits, and pointed out that, in 
fact, the application was rejected be- 
cause no surrender certificate as re- 
quired by the rules of the court had 
been filed. It was submitted that the 
special leave granted by this court 
should be revoked on the ground 
that the appellants had made a false 
statement in the special leave peti- 
tion. The. appellants have filed an 
application explaining the circum- 
stances in which that statement hap- 
pened to be made, adding that they 
had surrendered later and served out 
the sentences passed onthem. On this 
application we are satisfied that the 
statement, though incorrect, was not 


deliberately made; we are therefore 
‘not inclined to accept the prayer for 


revoking the leave granted. 


oOo The occurrence: out of 
which this appeal’ arises took place 
at about 8.30 in the night of August 
The girls of the village 
had assembled at the chaubutra of 
one Balbhaddar, alias Khanman, to 
sing Kajri. After the singing started 
accused Jai Ram came out of his 
house which was nearby and asked 
the ‘girls not to sing there. P. W. 9 
Raj Kumari Devi, a cousin of com- 
plainant Nar Singh, who was among 
the girls told Jai Ram that it was 
the practice to sing Kajri at that 
place every evening. At this Jai Ram 
started abusing the girls. The com- 


‘plainant Nar Singh hearing the abu- 


ses came out of his house which also 
was ‘near,:‘and: protested against Jai 
Ram’s' behaviour: Jai Ram -flew 
into a rage and at his bidding his 
son Jagannath and nephew “Kallu 
came out, the former armed: with a 
lathi. 
Jagannath struck the complainant 
with the spear on the left side öf his 
abdomen. P. W. 6 Jawahar, a cousin 
of the’ complainant, who had hasten- 
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ed to the spot to save the complair- 
ant, was struck by . Kalu with @ 
lathi. One Rameshwar who is. said 
to have arrived at the place to sav2 
the complainant also received injuries. 
It is admitted that even before ths 
incident there was enmity between 
the complainant and accused Jai Ram 
over a plot of land and there were 
litigations between:them, Complaiz- 
ant Nar Singh was then taken to the 
police station which was three mil=s 
away where he lodged the first iz- 
formation report. at 130 AM. an 
August 21, 1964 disclosing the pros=- 
cution case aS summarised above, Gn 
examination it was found that Ne=r 
Singh had : a punctured wound 
1” x1/4” x1” deep onthe left size 
of the abdomen which according -0 
the doctor had been caused by some 
sharp cutting weapon such as spear. 
Jawahar had one contused ` wound 
on the right side of the head which 
according to the doctor was simple 
and caused by some blunt weap=n 
like a lathi. As no action was taken 
by the police on the report lodg=d 
by Nar Singh, he filed a complaint 
against the three accused who were 
ultimately committed for trial to the 
court of session, 


4, In the trial Court Jagan- 
nath set up an alibi and pleaded that 
on the night of occurrence he was 
with the Head Master of Junior High 
School, Chunar, assisting him in ar- 
ranging the books of the _ schcol 
library. Jagannath’ was an Assistant 
Science Teacher of the same schcol. 
Jagannatth examined D. W, 1 Skiv 
Shankar, Head Master of the Schcol, 
to prove his alibi, Kallu also claim- 
ed that at the time of occurrence ne 
was in a different village caled 
Narainpur where he used to reste 
with his wife and children, In swp- 
port of his plea he examined D. W_ 2 
Jokkan Ram. Jai Ram’s defence was 
that at the time when the ‘incident 
took place he was elsewhere end 
heard about the occurrence later from 
other people.’ He examined D. W_ 3 
Mohan in support of his „case, The 
Assistant Sessions Judge rejected the 
alibi of Kallu and also the defe=ce 
set up by Jai Ram through his vit- 
ness D. W. 3 Mohan. As already 
stated. he convicted Kallu and Jai 
Ram under Section 323 and Secfon 


Jai Ram v. State.of U. P. 


‘plainant Nar Singh, the 


(Gupta J.) [Prs. 3-5} S.C. 1007 


323/34 of the Indian Penal Code for 
the injury suffered by P. W. 6 Jawa- 
har. In view of the concurrent find- 
ing of both the courts as regards 
the incident resulting in the injury 
to P. W. 6 Jawahar, we find no rea- 
son to interfere with the conviction 
and sentence as aforesaid passed on 
Kallu and Jai Ram. 


5. The Assistant Sessions 
Judge, however, accepted the alibi 
set up by Jagannath. and acquitted 
him of the charges framed against 
him. As regards the injury to com- 
prosecution 
case being that it was Jagannath 
who caused the same, Kallu and Jai 
Ram were also acquitted of the charge 
under Section 308/34. It was con- 
tended before us that the acquittal 
of Jagannath of all and Jai Ram and 
Kallu of some of the charges brought 
against: them was wrong. One of the 
grounds on which the acquittal of 
Jagannath is based is what according 
to the Assistant Sessions Judge was 
a conflict between the statement of 
complainant Nar Singh at the trial 
and-that made by him before the 
committing Magistrate. Before the 
Assistant Sessions Judge Nar Singh 
stated that Jagannath attacked him 
with a spear and injured . him 
in the abdomen, In the committing 
court what he said was “on being 
exhorted by Jai Ram, Jagannath 
carrying a spear and Kallu ‘carrying 
a lathi came and assaulted” him. The 
High Court found no conflict in the 
two statements, and for ourselves we 
also do not. see’ how the two 
statements could be said to be 
conflicting. . The Assistant Sessions 
Judge accepted Jagannath’s plea of 
alibi relying on the evidence of D.W. 
Shiv Shankar, The diary and the log 
book of the school produced by Shiv 
Shankar. do not disclose how long 
Jagannath continued to work in the 
library. We have mentioned already 
that the incident took place at about 
8.30 P.M. D.W. 1 of course stated 
during trial that Jagannath " assisted 
him in arranging . the ‘library even 
after 10 in the night; but before the 
committing Magistrate he had said 
that he was not certain as to how 
Jong after 8 P.M. Jagannath was in 
the library with him. The departure 
from the statement made in the com- 
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mitting court was overlooked by the 
trial Court. Further, the log book 
discloses that one “Shri Sethji” had 
done some library work “from 4 
O'clock till night.” The High Court 
was of opinion that it was unlikely 
that in the official register Jagannath 
would be referred to as Sethji. Ac- 
cording to Jagannath he was known 
in school also as Sethji. The High 
Court pointed out that in the diary 
` produced by Shiv Shankar Jagan- 
nath was referred to by his own 
name and not as Sethji. The High 
Court also pointed out that there was 


no explanation “why .though Jagan-_ 


nath was mentioned in the diary by 
his formal name, he was described by 
his alias in the log book.” On a 
consideration of these aspects the 
High Court declined to rely on the 
testimony of D. W. 1 Shiv Shankar. 
It would thus appear that the High 
Court set aside the acquittal not 
really on a reappraisal of the same 
evidence, but on a consideration of 
several important aspects of the case 
which were overlooked by the trial 
Court. In our opinion the view 
taken by the High Court was- legiti- 
mate and reasonable and there is no 
valid ground for interference, 

6. The appeal -is accordingly 
dismissed. 


N 


l Appeal dismissed. 





AIR 1976 SUPREME COURT 1008 

. (From: Rajasthan)“ © 

R. S. SARKARIA AND P, N.. 

SHINGHAL, JJ. 

Bajrang Lal and another, Ap- 
pellants v. State of Rajasthan, Res- 
pondent. 

Criminal Appeal No. 
1971, D/- 24- 2-1976. 
(A) Penal Code (1860), Section 21, 
Clause (9) (as amended upto 1963) — 
Public servant — Meaning — Khala- 
sis in Railway Carriage Section — 
Work of preparation and 
passes — They are officers of the 
Government and, therefore, public 
servants.. (Prevention of Corruption 
Act (1947), Sections 5(1) (d) and 5(2)). 


198 of 


*(Criminal ‘Appeal’ 
"+ DJ- 27- 7~-1971—Raj.) 


aI ea, 
CT/CT/A693/76/GGM “Se, bo 3 


issue of 


‘the Works 
No. 666 of 1969, 


- Works ‘Manager, 


ALR. 


Khalasis in the Railway Carriage 
Section who are actually allowed to 
deal with the preparation and issu- 
ance of Railway passes in the office 
of the Works Manager, are in fact 
performing public duties and discharg- 
ing public functions auxiliary to 
those of the Works Manager and his- 
office, Consequently, such Khalasis 
being in actual’ possession of the 
situation of a public servants would 
be public servants notwithstanding 
the defect in their right to hold that 
situation in view of Explanation II 
to Section 21. Consequently, their 
conviction for an offence under Sec- 
tion 5 (1) (d) read with Section 5 (2) 
of the Prevention of Corruption Act 
cannot be assailed on the ground that 
such Khalasis were not public ser- 
vants within the meaning of Section 
21, Clause (9). AIR 1957 SC 13 Rel. 
on, (1906) ILR 28 Cal 344, AIR 1918 
Lah 152 (2) and (1875) 12 Bom HCR 
1 Ref. (Paras 20 and 21) 
Cases Referred: Chronological Paras 
AIR 1957 SC 13 = 1956 SCR 682 = 


1954 Cri LJ 1 18, 20 
AIR 1918 Lah 152 (2) = 19 Cri LJ 
486 17 
(1906) ILR 28 Cal $44 = 4 Cal WN 
798 14, 16 
(1875).12 Bom HCR 1 14, 15, 16 
Mr, A. N. Mulla: Sr. Advocate, 
(M/s. S. K. Mehta and M. Qamar- 


uddin, Advocates with him), for Ap- 
pellants; Mr, Subhag Mal Jain, Ad- 
vocate, for Respondent. 

Judgment of the Court was de- 
livered by 

. SARKARIA, J.:.— This appeal by 
special leave is directed against a 
judgment of ‘the High Court ~ of 


Rajasthan.. It arises out of these 
facts: 
2. There is an office of the 


Works Manager, Northern Railway at 
Bikaner. Among others, the duty of 
this office is to issue Railway Passes 
to the Railway employees and their 
dependent family members for rail- 
way travel, Sita Ram and ‘Ganesh 
Ram were at the relevant time work- 
ing as Pass Clerks in the office of 
Manager. Bajrang Lal 
and: Ram Kishan, though posted as 
Khalasis in the Railway Carriage 
Shop, were associated with the work 
of issuing passes in the office of -the 
The office used to` 
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-receive 
-employees of, the 


applications. 


different . sections 


‘under the Works Manager duly fo~. 


warded by the Foreman Incharge of 
the respective sections for issue of 
the.Railway passes. It was the duty 
of the office hands to check the ccr- 
rectness of the application and the 
genuineness. of the signatures of the 
forwarding officers before preparing 
the passes in the Railway Pass Bocks 
- maintained by . them. After check- 
‘ing, preparing and _  initialling: the 
-passes they were put to the . Works 
‘Manager, If the passes were mezat 
for a local line, they were put to 
the Chief Clerk: of the Worss 
‘Manager's office for signature. Ther2- 
‘after, it was the ‘duty of the 
- to send the passes to.the concerred 
sections with: acknowledgement slios, 


‘and the Foreman of the section was’ 


expected to pass them on to the ED- 
plicants concerned, 


3. According -to the prosec.- 
tion case, during this period from 
December 23, .1961 - and April 11, 
1963, Bajrang Lal, Ram Kishan, Sta 
Ram ‘and Ganesh Ram, all hatchec a 
. conspiracy for securing passes -. on 
forged applications. The scheme, as 
unfolded at the trial was that false 
and forged applications were prep2r- 
ed in collaboration by Bajrang | Lal 
and Ram Kishan with the object of 
causing wrongful loss to the Rail- 
way. : 

4. The - prosecution - has 
brought material on the” record to 
show that 15 forged applications w=re 
‘prepared by them to secure - 
. passes, Ex, P-46 is one of such ap- 
plications.prepared in the name of 
-one Narain (P. W. 6). It is admit- 
tedly in the hand of Ram Kishan, 
appellant. It bears the endorsem=nt 
purporting to be under the signatzre 
of the forwarding officer, Kishan 
(P. W. 20). . The signature on this 
forwarding. endorsement is in the 
‘hand of Bajrang “lal, The passes 
Exhs, P-47 and P-48. were -prepared 
by Ram Kishan. They were checked 
‘by Sita Ram. Ram Kishan prepa: ed 
the - acknowledgement receipt in res- 
‘pect of the passes, Exts. -P-47 and 
P-48, on Ext, P-140. to. ‘show taat 
. they. had been delivered to the rer- 
_ sons in’ whose names they’ were prè- 
` ‘pared: . oats 
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from Railwzy ` 


- Kishan. 


clerzs , 


` ted of all the charges, 


. Prevention of L 
Sentenced to one year’s rigorous 


such: 


this count to six months’ 


Bajrang: Lal:v. ‘State of -Fajasthan (Sarkaria J.) {Prs. 2-8]. S.C. 1009 


5. Similarly, the forged ap- 
plication, Ext.. P-78, was. prepared by 
Bajrang: Lal, -while the’ Pass Ext: 
P-79, in respect thereof was prepared’ 
by Ram Kishan: The slip Ext. P-140 
containing an entry about the’ pass 
Ext. P-79 was prepared by Ram 


6. : The application Ext; P-87 
was written by Bajrang Lal, while 
the acknowledgement receipt Ex. P-88 
in the slip Ex. P-140 was prepared 
by Ram Kishan. Ram Kishan also 
Prepared the false acknowledgement 
receipt, Ext. P-76, and the acknow- 


-ledgement receipt in respect of Pass 
-No, 812080 in the slip, Ex, P- 140. 


facts, = 


T. On: ‘the ‘preceding ` 
Sita Ram, Ganesh Ram, Bajrang Lal . 
and Ram Kishan were tried in res- 
pect of offences under Sections 120B, 
420, 465, 471, Penal Code and under 
Section 5(1) (d) read with Section ‘5 


:- (2) of the Prevention of Corruption 


Act, 1947, by the special Judge Sita 
Ram and Ganesh Ram were. acquit- 
Bajrang Lal 
and Ram Kishan were convicted on. 


. charges under Sections 420, 468 and 


471, Penal Code and sentenced to one 
year’s rigorous imprisonment and ‘a 
fine of Rs. 200/-- each ‘on each öf 
these counts. They were further: con- 
victed under ‘Section 1208," ‘Penal 
Code and sentenced to 6 months’ 
rigorous imprisonment each.. They. 
were also convicted under Section 5 
(1) (d) read with Sec. 5 (2) of the 
Corruption Act and. 
im- 
prisonment and a fine of Rs, 200/+ 
each, It was not thought necessary 
to record a separate conviction under 
Section 465, Penal Code, The. sen-i 
tences on all the counts were direct- 
ed to run concurrently, 


8. On. appeal by the convicts, 
the High Court set aside their con- 
viction under Sections 420, 468 and 
471, Penal Code. It, however, main- 
tained their conviction and sentence 
in respect of the offence under Sec- 
tion 120B, Penal Code and Sec. 5 (1) 
(a) read. with Section 5 (2) of the 


- Prevention of Corruption Act. It fur- 


ther altered the conviction of the ap- 


pellant under Section 468/471, Penal 


Code to one under Section 465, Penal 
Code and reduced the sentence on 


rigorous, _- 


© 
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imprisonment with a fine of Rupees 
200/~ only. 

9. Hence this 
convicts, Bajrang Lal 
Kishan. 

10. Bajrang Lal has since died. 
Ram Kishan’s appeal only survives 
for decision. ni 

11. The first contention of 
Shri A. N. Mulla appearing for the 
appellants is that Ram Kishan and 
Bajrang Lal were not ‘public ser- 
vants’ within the. definition of the 
term in Section 21, Penal Code. It is 
urged that the High Court. was 
wrong in assuming that at the rele- 
vant time every person in the ser- 
vice or pay of the Government was 
a ‘public servant’ within the mean- 
ing of clause (10) of Section 21, Pe- 
nal Code. Sub-clause (a) 
(10) of Section 21, it is pointed. out, 
was introduced by the Amending 
Act 40 of 1964 and not by Act 2 of 
1958 referred to by the High Court 
in its judgment. In the alternative, 
it is submitted that clause (9) of Sec- 
tion 21 also, as it stood. at the rele- 
vant time, did not cover the case of 
the appellants, Ram Kishan and Baj- 
rang Lal, because they were mere 
khalasis or menial servants and not 
“officers in the service-or pay of the 
Government” within the contempla- 
tion of that clause. l 

12.. We are unable to- accept 
these contentions. True,- that the 
High Court has wrongly referred to 
the Amending Act of 1958, The re- 
levant period is from December 23, 
1961 to April 11, 1963. Clause (9) 
of Section 21, as it stood at that time 
was as follows: 


“Ninth — Every officer whose 
duty it is, as such officer to - take, 
receive, keep, or expend any property 
on behalf of the.Government or to 
make any survey, assessment, or 
contract on behalf of the Govern- 
ment or to execute any revenue- 
process, or to investigate, or to re- 
port, on any” matter affecting the 
pecuniary interest of the Govern- 
ment, or to make, authenticate or 
keep any document relating to the 
pecuniary interests of the Govern- 
ment or to prevent the infraction of 
„any law for the protection of the 
pecuniary interests of the Govern- 


appeal. by the 
and Ram 


ment and every officer in the service 


of Clause’ 


ALR, 
or pay of..the Government or re- 
munerated by fees or commission 


for the performance of any public 
duty.” ` 

13. The question is, whether 
the appellants, Ram Kishan and Baj- 
rang Lal, were “officers in the ser- 
vice or pay of the Government” 
within the meaning of this clause? 
The term ‘officer’ has not been de- 
fined by the Code. 


14. Mr. Mulla contends that 
the appellants were not “officers” 
within the contemplatiédn of this 
clause, because — (a) they were mere 
Khalasis and as such, were not exer- 
cising any delegated function of the 
Government, and (b) they were never 
appointed to perform any public 
duty in the office of the Works 
Manager. In this connection refer- 
ence has been made to Reg v. Ramaiji- 
rav, (1875) 12 Bom HCR 1 and Naza- 
muddin v., Queen Empress, (1906) ILR 
28 Cal 344. 


15. In Ramajirav’s case (1875) 
12 Bom HCR 1 (supra), the Bombay 
High Court held that the word 
‘Officer’ in this clause means “some 
person employed to exercise, to some 
extent and in certain circumstances, 
a delegated function of Government. 
He is either armed with some autho- 
rity or representative character or his 
duties are immediately auxiliary to 
those of some person who is so armed.” 


16. Ramajirav’s case (1875) 12 
Bom HCR 1 was noticed by a Bench 
of the Calcutta High Court in Naza- 
muddin v. Queen Empress (1906) ILR 
28 Cal 344 (supra) and it was ruled 
that an “Officer” within theterms of 
Sec. 21, clause Ninth of the Penal 
Code is one who is appointed to some 
office for the performance of some 
public ‘duty. Accordingly,. it was held 
that a peon attached to the office 
of the Superintendent of the Salt 
Department was an officer in the 
service or pay of the Government 
and as such was a public servant. 


17. The meaning of the term 
‘officer’ was considered by the La- 
hore High Court also in Ahad Shah 
v. Emperor, AIR 1918 Lah 152- (2). It 
was opined that the term ‘officer’ in 
the aforesaid clause means a. func- 
tionary or holder of some officious 
or office, however humble, to whom 
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in some degree are delegated certain 
functions of the Government. 


18. These cases were consi- 
dered by this Court in G. A. Mon- 
terio v, State of Ajmer, 1956 SCR 652 
t= (AIR 1957 SC 13). Approving the 
law enunciated by the Calcutta Hizh 
Court in Nizamuddin’s case (supra), 
the Court speaking through Bhez- 
wati J. explained the position, thuz 


“The true test...... in order to 
determine whether a person is an zf- 
ficer of the Government is: 

(1) whether he is in the service 
or pay of the Government, and 

(2) whether he is entrusted with 
the performance of any public dutvr. 
Tf. both these \requirements are’ sats- 
fied it matters not the least what is 
the nature of his office, whether che 
duties he is performing are of an 
exalted character or vary humblein- 
deed.” 


19. By the application of these 
tests, in the above case, it was beld 
that a Class III servant working as 
a Metal Examiner under the control 
of the Railway Works Manager, was 
an “officer” of the Government wsh- 
in the meaning of Section 21, Clause 
Ninth, Penal Code. 


20. The instant case is within 
the ratio of. the. decision in G. A. 
Monterio v.“State of . Ajmer, (AIR 
1957 SC 13) (supra). AS was poiried 
out in that case, the Railway Werks 
Manager is an officer of the Govern- 
ment, armed with some authority or 
representative character qua the: Gov- 
ernment.. The appellants were held- 
ing the posts of khalasis in the . Fail- 
way Carriage Section, but. were =ct- 
tually allowed to deal with the pre- 
paration and, issuance . of Railway 
Passes in the: Office of the Works 
Manager and. as,.such they were in 
fact, performing public. duties and 
discharging public functions auxiliary 
to those of the Works Manager. and 
his office, On “the strength of the 
evidence” and the statement of the 
accused, the trial Court unhesitating- 
ly found it as an “established - ~act 
that Bajrang Lal and- Ram Kishan 
worked in the Pass Section.” - This 
finding which is borne by _ the .. evi- 
dence of Sadhu Ram (P. W. 32), the 
Head-Clerk of the Works Manezer, 
Mohd, Sajjad (P. W. 19) and: Mohd. 
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Ibrahim (P. W. 34); was affirmed .by 
the High Court. We also find no 
good reason to disturb this concur- 
rent finding of fact. 


» 21 Thus, the. position that 
emerges is that although Bajrang Lal 
and Ram Kishan were not ` formally 
appointed to work in the Pass Sec- 
tion, the posts held by them being 
of Khalasis drawing pay from the 
Railway Carriage Section, their ser- 
vices were actually utilised in the 
Pass Section of the Office of the 
Works Manager, The appellant was, 
therefore, in actual possession of the 
situation of a public servant, and in 
view of Explanation II to Section 21, 
Penal Code, would be a ‘public ser- 
vant’ notwithstanding the defect in 
his right to hold that situation. 


22. We therefore negative the 
contention of Mr. Mulla and hold 
that the appellant Ram Kishan was 
a ‘public servant’? within the 9th 
Clause of Section 21, Penal Code’ as 
it stood at the material time. Conse- 
quently, the appellant’s conviction 
for an offence under Section 5 (1) (d) 
read with Section 5 (2), of the Pre- 
vention -of Corruption Act cannot be 
assailed on that score. 


23. It is next contended on 1 bes 
half of the appellant that he had ad- 
mitted only the execution of the 
body writing of the applitation Ex. 
P-46, and not the signature thereon 
purporting to be that of Narain. The 
point sought to be made out is that 
without signature; the bodywriting of 
the application would not be a “docu- 
ment” as defined in Sëċtion 29, nor 
would the mere scribing of the appli 
cation amount to “forgery” under 
Section-463 or to making a false docu- 
ment within the meaning of Section 
464, Penal Code, =v 


. 24. - The contention must be 
repelled. There is no record before us 
to show that Ram Kishan appellant 
had specifically denied the execution 
of that part of the writing which pur- 
ports to be the signature of “Narayan” 
applicant. No request was made by 
the appellant for summoning the ori- 
ginal: record, On the contrary,. from 
the judgments of the courts below, it 
appears that Ram Kishan had catego- 
rically admitted that. the. application, 
Ex, P-46, had been written by him. 
Narayan (P. W. 6) testified that he 
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had made no: such- application,. nor 
had he ever asked the appellant -to 
scribe. it, The witness unequivocal- 
ly stated that this- application does 
not bear.. his signature... Narayan’s 


courts. below. There was. _thus no 


doubt whatever that this application - 


including the signature thereon, sis a 
false document. The passes, Exs. 
P-47, P-48, P-78 and the. receipt 


P-88, were also proved to be in the- 


hand of the appellant, The charge 
under Section 465 was thus fully 
brought home to him. 


25, The charge of criminal 
conspiracy to prepare and obtain 
false Railway Passes with a view to 
cause wrongful loss to the Railway 
had been fully established against 
Ram -Kishan and Bajrang Lal, The 
forged Passes Exs. P-47 and P-48 
were’ admittedly in the hand of Ram 


Kishan and the -forwarding endorse- 


ment on the application Ex. P-46 
pursuant : to which these forged 


Passes were prepared, was proved to- 


be in the hand of Bajrang Lal. 
Kishan (P. W. 20) who was supposed 
to have made and signed this for- 
-warding endorsement 
this writing did not bear his signa- 
ture, - Again, Bajrang Lal made the 
false entries in the Railway Pass 
Book in respect of the Passes, Exs. 
P-47, P-48, Ram Kishan. then . pre- 
pared the acknowledgement receipt 
on Ex, -P-140 showing that, these 


* Passes had. been delivered. to the 


persons in whose names they were 
prepared, Similarly, the forged ap- 
plication Ex, P-78 was prepared by 
Bajtang Lal and the Pass, relating 
thereto was prepared by Ram Kishan. 


The slip in respect of this forged 
Pass is also in the hand of Ram 
Kishan, Another instance. was fur- 


nished by the application Ex, P-87, ° 


which was in. the hand’ of Bajrang 
Lal, while the acknowledgemerit re- 


ceipt Ex, P-88 was prepared by Rato. 


Kishan. 


-o 2B Peon the eer con- 
- duct of Bajrang Lal and Ram Kishan 


-in preparing these forged writings, it. 
could unerringly be inferred.” that 


they had agreed. to. prepare forged 
Railway Passes with the intention of 
causing wrongful loss to the Rail- 


-© way. . And, in. pursuance of .the ‘con- 


State of Gujarat v.. Haidarali 


testified that . 


' Haidarali Kalubhai, 


— Speeding truck with 


r 
A. LR 


spiracy they did prepare: the: forged“ 
passes- aforesaid... - 


27. We therefore. fid no” aoa 


reason to disturb the coriviction ` of 


‘the appellant rded b H 
evidence has been believed: by . the C ppellant recorded by the High 


ourt in respect of offences © “under, 
Sections 120-B, 465, Penal Code ‘and 
Section 5 (2) of the- Prevention of 
Corruption Act. 

28. Lastly, Mr. Mulla ai 
mitted that the appellant was only a` 
small fry. The bigger fish, the clerks , 
had gone scot free and therefore it 
was unfair to inflict so harsh a sen- 
tence on the appellant. Might be 
that some bigger partners in ‘the 
crime have escaped punishment for 
want of proof, But the sentence 
awarded to the appellant is the mini- 
mum prescribed by law for an of- 
fence under Section 5 (2) of the Pre- 
vention of Corruption Act. The 
Court had no discretion to inflict a 
lesser sentence on that count. 


29, For the foregoing. réasons, 
we dismiss this appéal and uphold 
the conviction and sentence of the 
appellant. 

- Appeal’ dismissed. 
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_ (From: Gujarat)* 
P. K. GOSWAMI AND P. N. 
= 7 SHINGHAL, JJ. i 
State of Gujarat, . Appellant - Mi 
Respondent, . ita 
Criminal Appeal No. 188 of 1971, 
D/- 3-2-1976. 
(A) Penal Code (1860), Ss. 30904-A, 
304 Part IT — Scope of Sec, 304-A ` 
lights ` oñ, 


while taking a turn in open field; 


‘hitting cot, throwing deceased -rest- 


ing on it, injuries resulting in. death. 
— Case held fell under Sec.’ 304-A' 
and not under Section 304. Part I, 
as driver did not vilrolly drive truck, 
on the ‘eat, ; i 


Section 304-A carves. “out a E 
cific offence where death is caused. by 


doing a rash or negligent act -and’. . 


that act does not amount to „culpable 
homicide. under S.. 299. -or- murder 3 
*(Criminal Appeal No. 410 of - 1970, 

D/- 29-9-1970—Guj.) `~ eee 
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under’ S, 300. . 
drives a motor vehicle into:the midsi 
of a crowd and thereby causes death 
of. some person, it will not be a case 
of mere: rash and negligent drivirg 


and the act will amount to culpable ` 


- Each case will, therefor, 


homicide, 
faczs 


depend upon the particular 
established against the accused. : 
. (Para 4) 
Gccton. 304- A by its own defini- 
tion totally excludes the ingrédienis 
of S. 299 or S. 300. Doing an act 
with the intent to kill a person or 
knowledge that doing of an act was 


likely to cause a person’s death ace. 


ingredients of the offence of culpable 
homicide, When intent or knowledse 
as described above is the. direct mI- 
tivating force of the act complained 
of, Section 304-A has to make room 
for the graver and more serious 
charge of culpable homicide. 

_ (Para 10) 


The aeiised: who had no licence, 
drove a truck, parked in. an open 
field near a highway, with head 
lights on in full speed. He was un- 
able to control the vehicle, while 
taking a turn, to get into the kutcha 
road and in that process, hit a cot at 
the turning point. 


hotel adjoining the open field. Thae 
impact threw the deceased out of tne 
cot resulting in injuries which uki- 
mately led to his death, Two cors- 
tables were also resting ‘on a -cot 
near the cot:of the deceased. Whe 
the two constables jumped from tne 
cot and escaped, the -deceased could 
not do. soinspite of being alerted ay 
the constable. 
impact. of the persons with the, vebi- 
cle in speed: 

Held: that the facts did not make 


out a case of. any wilful or delibercte 
act on the part of the -accused- in 


order to cause the death .of the -ce~~ 


ceased by driving the truck- in the way 
he did. ‘But the facts and circum- 
stances fit in more reasonably w-th 
the theory of loss of control by the 
accused’ of the vehicle in high speed 
trying to take a turn for the kutcha 
.road, The case theréfore fell uncer 
F _304-A and not under S. 304 Part 
(Paras 10, 11, _2) 

a ad D. Mookherjee, Sr. Advocate, 
(M/s. S. K.: “Dholakia and M.. N: 


State of Gujarat v. Haidarali; (Goswami, J.). 


If a person’ wilfully. 
_ Appellant; M/s. 


_Mahomadali ‘Kasamali, 


The deceased was . 
resting on the cot. as usual outside a- 


There was no direct. 


. [Prs. 1-2] S.C. 1013 


Shroff, Advocates with him), for: 
‘K. J. Shothna and 
Vimal:Dave and Miss Kailash Mehta, 
Advocates; for Respondent, ~. . 

The Judgment of the Court | was 
delivered by: 

GOSWAMI, J.:— The genes 
Haidarali Kalubhai was convicted by 
the Sessions Judge, Mehsana, under 
Section 304 Part II, Indian Penal 
Code, and was. sentenced to rigorous 


imprisonment for seven years for 
causing death of. Mahomadali 
Kasamali. He was also con- 
victed. under Sections 326 and 323, 
I. P, C. and sentenced to rigorous 


imprisonment for two years and to 
three months respectively in connec- 
tion with, injuries to two other per- f 
sons. - On appeal to the High Court- 
conviction was. altered to one under- 
Section 304A, I. P. C, only and. the- 
accused was sentenced to rigorous 
imprisonment for eighteen. months 
and to a fine of Rs. 500/-, in -default 
rigorous imprisonment for six months, 


2.’ . Briefly the’ , facts ; 
follows:— 


It was usual 


are AS 


for the deceased 
who was” the 
Sarpanch of village Nandasan, to, 
spend: some hours of the night from 
8.00 P.M. to 11.00 P.M. near ‘the Ho- 
tel Shanker Vijay which is situated ` 
by the side of the highway © from 
Mehsana to Ahmedabad. There is a! 
big ` open space in ‘front of the Hotel” 
towards the north and a kutcha road . 
branches off from’ the . highway to- 
wards Dangarwa. This kutcha road is 
almost in the centre of the open 
space in front of the hotel measuring . 
about 80 feet, It is said that the 
portion immediately. in front of the 
hotel is about two feet higher in ale- 
vation from the kutcha road. On 
August 23, 1969, the accused came in 
a tractor and stopped the same on 
the highway. He saw truck No, GTF 
904 which was’ parked opposite to 
the aforesaid hotel of Vasudev . (PW 


7). The owner of the truck had gone .. 


to the village leaving his conductor 
Usman - Imamali (PW- 11) in. the 


_truck, Itis-said that the accused used 


to drive this truck earlier with per- 
mission. of the truck-owner, 
time he used the key of his tractor 
to start the truck and ‘he drove the 


+. same by the oper field in front of. 


This . 


/ 


1914 S.C. {Prs. 2-6] State of Gujarat v, Haidarali (Goswemi J.}. 


the hotel. He drove the truck ° with 
the head lights on in full ‘speed 
straight on the steel cot on which the 
deceased was resting with the result 
that the truck dashed against the cot 
and the deceased was thrown away 
to a distance of about ten feet from 
the cot. Head Constable Ravaijit (PW 
3) was sitting on the same cot with 
the deceased and he was also thrown 
away. There was another wooden 
cot nearby where Constable Dalpat- 
singh (PW 4) and Bavdinmiya (PW &) 
were sitting. The Head Constable 
with the other Constable came to 
meet the Sarpanch in connection wita 
the investigation of a certain case. 
Sinee there was enmity between the 
accused and the deceased on account 
of Panchayat elections the’ prosecu- 
tion case is that the accused wilful- 
ly and deliberately drove the vehicle 
towards the cot with the intention of 
causing death to the deceased Sar- 
panch. The accused was originally 
charged under Section ,302, I, P, C. 
and under Sections 326 and 323, 
I. P..C. with the result mentioned 
above. Hence this appeal -by.. the 
State by special. leave . against the 


‘judgment of the High Court. 


3. The question that. arises 
for consideration.is whether the facts 


: that are established. against the ac- 


cused fulfil the ingredients of Section 
304. Part II .as submitted by Mr. 
Debabrata Mukherjee on behalf of 
the State. According to the learned 
counsel this is a clear- ease under 
Section 304 -Part II . and conviction 
under Section 304A is. unsustainable, 

4. - Section 304A - carves ‘out a 
specific offence’ where death is caus- 
ed by doing a rash or negligent act 
and that act does not amount te 
culpable homicide under Section 299, 
I. P. C. or murdér under Section: 300, 
I. P; C. If-a person wilfully drives a 
motor vehicle into: the midst ‘of a 
crowd and thereby causes death to 
some- person, it will not be a case of 
mere rash and nepligent driving and 
the act will amount “to culpable 
homicide, Each case- will, therefore, 
‘depend upon the particular facts 
lestablished against the accused. ` 


5. The prosecution in this case 
wented to. establish. a motive -for 
committing the offence against -the 
Sarpanch. It was. sought te be esta- 
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blished that there was enmity be- 
tween the Sarpanch and the accused 
and his relations on account of Pan- 
chayat elections,- Some evidence was 
led in order to prove that the ac- 
cused and his relations were gunning 
against (sic) (for?) the Sarpanch for 
some time after the latter’s election 


- as Sarpanch., Even an anonymous 


letter was received by the Sarpanch 
threatening his life which was hand- 
ed over to the police by the Sarpanch. 
Both the Sessions Judge as well as 
the High Court did not accept. the 
evidence appertaining to motive, Mr. 
Mukherjee, therefore, rightly and 
very fairly did not address us with 
regard to that part of the case. Even 
so, the learned counsel submits that 
the act per se and the manner in 
which the vehicle was driven clear- 
ly brought the case under Sec. 304 
Part II, I. PG 


6. The following facts are 
established, The accused drove the 
truck at great speed with lights on. 
He had the conductor with him in 
the truck, Some time before: driving 
the truck the accused had seen the 
Constables talking with the Sarpanch 
at the spot in question, There is no 
evidence that the accused had a li- 
cence to drive the truck. It, how- 
ever, appears from Ext. 70, which is 
a complaint in criminal case No. 160 
of 1969 dated January 17, 1969, that 
the accused “had no licence...... ..... ` 
while driving his truck No, GTF 704.” 
While the two Constables jumped 
from the cot and escaped the deceas- 
ed could not do so in spite of being 
alerted by the Head Constable as he 
was in a lying posture on the cot, It 
appears from the map of the scene 
Ext. 9 that the truck while being 
driven by the field was trying to turn 
towards the kutcha road.at a point 
near the cot shown in the map: This 
would go to show that the accused 
was unable to control the vehicle in- 
high speed. while taking a turn to 
get into the kutcha road from the 
open field and in this process hit the 
cot throwing the deceased out of the 
cot by the impact—resulting in. inju- 
ries which ultimately led. to his 
death.. Even the: Constables, who 
jumped from the cot, received inju- 
ries, .There was no direct ‘impact of 
the persons with the vehicle in speed: 
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. 7T. , The accused in his state- 
ment under -Section #42, -Crimiral 
Procedure Code, stated as follows:— 

“I took the truck in reverse first 
and as there were other trucks lying 
round about, I took out my truck 
from the available way. The accika- 
tor (sic) stuck down and hence tae 
truck went in full speed and did rot 


remain in control. ~- One truck 
was coming from opposite side 
with full light. While driving wł 


(sic) this way, I heard some noise, and 
the conductor Usman told me that the 
truck had struck with something than 
I heard some shouts and realised that 
some persons were injured but I cid 
not stop the truck through fear of 
I presented my- 
self at the Police Station”. 

In fact he immediately informed tne 
, Police Station. - a 


8. Now this version is sup- 
ported by Usman (PW 11) who, how- 
ever, has been declared hostile 3y 
the prosecution. He was  cross-exa- 
mined by the prosecution in order to 
show that he made a wrong state- 
ment in the examination-in-ch-ef 
when he stated that the accused 
drove the truck with the key of the 
truck whereas he had stated befcre 
the police that the accused came on 
his tractor and started the truck w-th 
his key, He was also cross-examined 
about a truck coming from the cp- 
posite side with full light that he 
had not stated to the police to that 
effect. a ; 


: 9. We do not think that the 
omission to mention before the po- 
lice about another truck coming 
from the opposite direction can be.a 
contradiction within the meaning of 
-Section 162, -Criminal ~ Procedure 
Code. We also do not give much im- 
portance as to whether the accused 
drove the truck with his key or with 
the key of the tractor. That has aot 
much relevance in view of the ` fact 
that the accused admitted to have 
driven the truck. Besides, it is ad- 
mitted by the prosecution witnesses 
(Pws. 2 and 6) that the conductor. 
(PW 11) was in the truck when the 
accused drove the same. PW 1r is, 
therefore, a natural witness and we 
do not find any reason to disbelieve 
him when he stated that a truck was 
coming from the opposite direcion 


State of Gujarat v. Haidarali (Goswami J.) [Prs 7-12] S.C. 1015 


with full lights on, Besides, the 
owner of the truck having not found 
the truck in the place where he had 
parked had already telephoned to the 
Police Station about someone taking 
away the truck, PW. 11, who is an 
employee of the truck-owner, was, 
therefore, not even obliged to speak 
in favour of the accused, The facts 
disclosed in the prosecution evidence, 
therefore, do not make out a case of 
any wilful or deliberate act on the 
part of the accused in order to cause 
the death of the Sarpanch by driv- 
ing the truck in the way he did. Be- 
sides, the presence of the Head Con- 
stable and another Constable with 
the deceased whom the accused had 
himself seen prior to his driving the 
truck would run counter to a theory 
of wilful and deliberate act on the 
part of the accused to cause the death 
not only of the Sarpanch but neces- 
sarily also of the Constables, 


10. Section 304A by. its own 
definition totally excludes the ingre- 
dients of Section 299 or Section 300, 
I, P. Ç. Doing an act with the in- 
tent to kill a person or knowledge 
that doing of an act was likely to 


cause a person’s death are ingredi- 


ents of the offence of culpable homi- 
cide, When intent or knowledge as 
described above is the direct moti- 
vating force of the act coniplained - of, 
Section 304A has.to make room for 
the graver and more serious charge 
of culpable homicide, Does this 
happen in this case? 


1i. The tangential track of 
the speeding truck coming in con- 
tact with the corner of the steel 
cot throwing it over the wooden cot 
and thereby throwing the deceased 
out of it resulting in fatal injuries, 
would not reveal the accused’s inten- 
tion or any deliberate act with the 
requisite knowledge for an offence 
of culpable homicide. The facts and 
circumstances disclosed in this case 
fit in more reasonably with the theory 
of loss of control by the accused of 
the vehicle in high speed trying to 
take a turn for the kutcha road, 


12. There is; therefore, no er- 
ror committed by the High Court in 
holding that the case falls under 
Section 304A, I. P. C. and not under 
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accordingly. dismissed: 
io : : Appeal- dismissed. 
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(A) Central: Sales Tax Act (1956), 


Sections 3 (a), 2(g) and 9 — “Sale”, 
- in Sections 2 (g) and 3 (a) — Mein- 


ing — Sale taking place in course of 
inter-State trade — Conditions to be 
satisfied, 


The ' word ` ‘sale’ appearing in 
Section 2 (g) as also in Section 3 (a) 
‘of.the .Act includes an agreement 
to sell‘also provided the said agree- 
ment contains a stipulation 
Hing ‘passing ‘of the property. 
í - (Para. 13) 

“The following Gonan must be 
satisfied before a sale can be said 
to take place in'the course of- inter- 
‘State -trade or. commerce: (i). that 
there is an agreement to sell which 
contains a stipulation express or im- 
: plied regarding the movement of 
the goods from: one State to another; 
(ii) that.in ` pursuance of the. said 
contract the goods in fact move 
from one’ State to another; and (iii) 
‘that ultimately a concluded sale 
takes place in the State where. the 
` goods are sent which must be dif- 
ferent. from the State from which 
the goods move. (Para: 13) 


If these conditions are — ‘satisfied 


“then by virtue of Section 9 it‘is ‘ the. 


..State from which the goods move 
‘which will be- competent to ‘levy the 
tax under the provisions of the Act. 


(Para 13) 
In order to determine whether a- 


. gale has taken place in the course of 
‘inter-State trade or: 


-AT/CT/E541/75/CWM _ 
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304 Part II, I. P. C. The appeal ‘is’. matter has to be 


“after. a concluded sale has taken.place 
- because unless the sale’ takes ‘place 


- the provisions of the Act does 


Ap- 
Respon- 


449-454 oÈ: 
DED te ; 


‘gal, the movement of goods 


regard- | 


376 
. (1969) 23 STC 86.= 


commerce ‘the 


AİR. 
approached only 


or in other words the agreement to 


- sell merges into a concluded- sale the 


question Tegarding the application: of 
not 
arise at all: because the tax’.:is on 
sale. and not on an agreement to sell 
or a forward contract.- (Para 14) - 

If. all these conditions are satis- 
fied . the question whether . the agree- 


-ment to-sell is in respect of : ascer- 


tained: or unascertained goods, exist- 
ing or future goods, makes no . dif- 
ference whatsoever so far as the in- 


-terpretation of Section 3 (a) is con- ` 


cerned. (Para 15) 

Held, on facts, that even though 
the sale took place at Calcutta; since . 
the movement of goods preceded :the 


‘sale in pursuance of the contract of 


sale which contained a clear stipula- 
tion that the. goods were- ‘to . move 
from Orissa to Caleutta in West. Ben- 
was. 
occasioned by -the sale. itself -which 
took place in Calcutta. . In. these cir- 
cumstances, therefore, the... High 
Court was legally justified in hold- 
ing that the cases were clearly cover- 
ed by. the provisions of Section 3 (a) 
and since the goods moved from the 
State of Orissa it wasithe State ‘of 
Orissa alone which was. : competent 
to levy the tax under Section 9, Case 
Law Discussed, (1969) 23 STC 86 
(Mad); AIR 1968 Mad : 407 Consider- 
ed; AIR 1971 Orissa 111, Affirmed, 
(Paras 16, 27) 
Chronological Paras 
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AIR 1955 SC..661..= (1955) 2. SCR 
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In Civil Appeals ©449/454/71: Mr. 


Hardayal Hardy, Sr. Advocate, “Mr. 


Sukumar Ghose, Advocate with him 


for the Appellant; Mr: Gobind Das, 


Sr, “Advocate, Mr, G. S. Chatterjee, 


- Advocate with him, for Respondent; 
In Civil Appeals 888-890/74 Mr. Su- 
- kumar Ghose, Advocate, for Ap- 
pellant; Mr, M. C. Bhandare, Sr. Ad- 
vocate, Mr. A, Parthasarthi, Advozate 
‘with him, for Respondent in Appeals 
888 and 889/74 for Respondent; in 
Appeal 890/74: Ex parte. ; 


_. The following Judgment of the 


‘Court was delivered by 

FAZL ALI, J.— These are two 
groups of appeals —.one consisting 
of six appeals by the firm Balabhagas 
Hulaschand dealing in jute. Civil 
. Appeal No.: 449/71 arises. from the 


judgment of the High Court in SIC. 


. No. 41: of 1968 decided on 22-4-1970* 
in. respect :of the assessment for the 
‘quarter. ending June 1960, The cther 
: five appeals are by the same firm in 
respect of the sales tex levied by the 
State of Orissa for the quarters ənd- 
“ing December, March . 1960 and 
` Dec, 1960 to June 1961,. decided by 
' the judgment of the High Court in 
S. J. C. Nos.. 73-77 of -1968 dated 
“April 27, 1970. As all the appeals in- 
- volve a common point they were con- 
‘golidated and have. been heard toge- 
ther. l : : 


- <2, Appeals Nos. 888-8%0/74 
‘have been filed by the firm M/s. 
‘Keluram Ramkaran in respect of the 
assessment of tax made by the State 
cof Orissa for the quarters ending 
September 30, 1961, June. 30, 1962 
and September 30, 1962, These ap- 
peals arise out of the judgment of 
the High Court given in S. J. ©. 
Nos, 70-72/1971 dated April 11, 1973. 
The High Court in these cases fol- 
lowed its previous judgment, which 
is the subjéct-matter of the six ap- 
. peals mentioned above, and held that 
_the levy was valid.. The points of 
_ law arising in these appeals alsc are 
: identical to the points arising in the 
other six appeals referred to above, 
and in view of the common points of 
law involved in all these appeals we 


*Reported in AIR 1971 Ori. ril.. . 


; accordance 


‘page 24 of the Paper 


of these concluded. 
- Sale the Government of Orissa levi- 
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propose: to dispose them `of:. by one 
common. judgment.. «. < . 


3. ` The appellant Balabhagas 
Hulaschand is a firm dealing in buy- 
ing and selling jute and häs its Head 
Office :in Calcutta.. The firm: used. to 
purchase raw juté grown in Orissa 
and send the same to its buyers in 
the State of West Bengal. The mo- 
dus operandi was that after the goods 
were received by the appellant firm 
they were despatched in bags from 
Cuttuck and Dhanmandal railway sta- 
tions. to the Railway Mills. Siding in 
Calcutta. The bags were booked: in 
the name of the buyer mills. through . 
their broker. The goods on arrival 


-in the Mills Railway siding at. Cal- 


cutta were inspected by the buyer 
firm and if they were found to be in 
with the specifications 
mentioned .in the agreement of sale 
they were accepted. The appellants 
in Appeals: Nos, 888-890/74 are a 
firm ‘dealing in similar business with 
this difference that it has got its pur- 
chasing centre at Kehdupatna in the 
District of Cuttack, and ‘it was from 
Cuttack that the goods were ` des- 


perched to the buyers in West Ben- 
gal. i Bae S 


4. ` The transaction of sale was 
entered into through a' licensed bro- 
ker “East India Jute -and “Hessian 
Exchange Ltd.” and the buyers were 
the Managing Agents of the firm 
Kittlewell-bullen and Co,’ Ltd.;. Cal- 
cutta, <A letter has been produced 
by the -parties which appears at 
Book which 
forms the contract or agreement of 
sale entered into between the parties 
in pursuance of which the’ goods 


- were despatched to the ‘buyer’ firm 


at Calcutta. Under the contract the 
responsibility in respect of the qua- 
‘lity, moisture, shortage in weight 


‘and. risk in transit lay on the seller. 
- It is also not disputed that in all 
. these appeals a concluded sale takes — 


place when the goods despatched in 
the name of the Calcutta firm were 


_ultimately accepted. by the said firm 
-.and the price of the said goods was 


paid to the appellants. On the basis 


transactions of 


ed sales tax. under Section 3 (a) of 
the Central Sales Tax Act, 1956, on 
the basis that the: salės were inter- 
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State’ sales and, therefore, fell with- 
` in the ambit of that section. The as- 
sessing authorities upto the stage of 
the Tribunal negatived the contention 
of the appellants that the sale was 
merely an internal sale. which took 
Place in the State of West Bengal 
and not an inter-State sale. There- 
after the appellants moved the Tri- 
bunal for making a reference to the 
High Court of Orissa but failed to 
persuade the Tribunal to make a re- 
ference, The appellants then moved 
the High Court of Orissa under Sec- 
tion 24 (3) of the Orissa Sales Tax 
Act to direct the Tribunal to make 
a statement of the case to the High 
Court. Accordingly the Tribunal re- 
ferred the following points for consi- 
deration: 

“(1) Did title to the aood pass 
in Orissa or in West Bengal? 

(2) Even if title in the goods 
passed in West Bengal whether in 
the facts and circumstances of this 
case, the transaction constituted 
“sale in the course of inter-State 
trade?” 


5. After considering .the en- 
tire evidence and the circum- 
stances and the law on the sub- 


ject the High Court by its judgment 
dated April 22, 1970 negatived the 
plea taken by the appellants and 
held that although the title in. the 
goods passed in West Bengal and 
the sale took.place there, since the 
sale occasionéd the movement of the 
goods from Orissa to West Bengal it 
was an inter-State sale, and, . there- 
fore, it was clearly governed by 
Section 3 (a) of the Central Sales 
Tax Act. Thereafter the appellants 
moved the High Court for ` 
leave _ to 
which having been rejected, the ap- 
pellants filed an application to this 
Court for grant of special leave to 
appeal and the same having been 
granted, these appeals have been set 
down for hearing before us, 


6. Mr, Hardy learned Gusa 
„for the appellants in Appeals Nos. 
449/454/71 has submitted only one 
point for our consideration, He has 
contended that. on the facts found it 
wound appear that the movement of 
goods from Orissa. to West Bengal 
took place in pursuance of an agree- 

ment of sale and not - in pursuance 


ALR 
of the sale itself which actually took 
place in West Bengal, and, therefore, 
the sale is not covered by Sec. 3 (a) 
of the Central Sales Tax Act and the 
levy made by the State of Orissa 
was. illegal. Mr. Ghosh who follow- 
ed Mr, Hardy and was appearing in 
Appeals Nos, 888-890/74 further add- 
ed that the agreements in the instant 
cases were merely forward contracts 
in respect of unascertained and fu- 
ture goods, and, - therefore, fell be- 
yond the ambit of the provisions of 
the Central Sales Tax Act, A 

T: Mr. Gobind Das appearing 
for the State of Orissa repelled the 
contentions of the appellants and 
submitted that the circumstances 
clearly point out to the conclusion 
that although the sale took place in 
West Bengal it undoubtedly occasicn- 
ed the movement of goods from one. 
State to . another, namely, from 
Orissa to West Bengal, and, there- 
fore, were clearly ccvered by Sec. 3 
(a) of the Central Sales Tax Act 
and the High Court was right in re- 
jecting the contention of the appel- 
lants. 

8. Learned counsel for both 
the parties have cited a number of 
authorities of this Court and other 
High Courts before us. But before 
going to the authorities we would 
like to deal with the scope and am- 
bit of the Central Sales Tax Acb 
and try to determine the incidents of 
a sale which would attract the pro- 
visions of Section 3 (a) of the Cen- 
tral Sales Tax Act, Before, how- 
ever, taking up this point it may be 
necessary to mention the admitted 
circumstances in the case on which 
both the parties are agreed, they are: 

(1) that there was an agreement 
or contract of sale between the ap- 
pellant firms and the Calcutta firms 
by which the. appellents agreed to 
sell raw jute of certain specifications 
Pi weight and quality to the Calcutta 

rms; 


(2) that at the time wien the 
contract of sale ‘was entered into, 
the raw jute was not in existence 
it was being grown; 

(3) that after the goods were : 
ready the same were booked in bags 
by the appellants not in their. names 
but in the names of Hie buyer firms 
-in Calcutta; ` 
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(4) that the goods were bocked 
from Cuttuck and Dhanmandal rail- 
way stations in Orissa to. the Fail- 
way Sidings of the buyer. Mills at 
Calcutta and 

(5) that all the goods which are 
the subject-matter of the sales tax 
levy in all these appeals were ulti- 
mately accepted by the buyers at 
Calcutta and a concluded sale ok 
place at Calcutta in West Bengal 
In view of these admitted circum- 
stances, we have to determine the 
legal position. To. begin with it 
would appear that the Central Eales 
Tax Act was passed in’ the year 1956 
and before that there .was some 
amount of controversy regarding the 
authority which was to levy tax in 
ease of inter-State trade. In The 
Bengal Immunity Company Ltd v. 
The State of Bihar, (1955) 2 SCR 603 
= (AIR 1955 SC 661) Venkatarama 
Ayyar, J., speaking for the Court 
quoted Rottschaefer on Constitutional 
Law (1939 Edition) where sale in the 
course of inter-State commerce was 
defined thus: (p. 785) 

“The activities cf buying and 
selling constitute inter-State esm- 
merce if the contracts therefor con- 
template or necessarily involve the 
movement of goods in  inter-State 
commerce.” : 
The learned Judge also observei in 
that case: : . à 


“A sale could be said to be in. 


the course of inter-State trade only 
if two conditions corcur: (1) A sale 
of goods, and (2) a transport of those 
goods from one State to anciher 
under the contract of sale. U=less 
both these. conditions are satisfied, 
there can be no sale in the cours2 of 
inter-State trade.” . Lo 
This Court, therefore, accepted the 
ingredients of an inter-State sale. 


9. It appears that soon :fter- 


the decision in the Bengal Immunity 
Company Ltd.’s case (AIR 1955 SC 
661) was handed down it received 
statutory recognition in the share of 
Section 3(a) of the Central Sales 
Tax Act which was enacted by the 
Parliament to remove any doubts or 
misgivings regarding the competence 
of a State. Legislature to levy. tax on 


inter-State -sales,. Section 2 (g¢) of 
the Central Sales Tax Act defines 
“sale” thus: TEES Poue t : 
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*'sale’) with its grammatical 
variations and. cognate expressions, 
means any transfer of property. in 
goods by one person to another for 
cash or for deferred payment or for 
any other valuable consideration, and 
includes a transfer of goods on the 
hire-purchase or other system of 


‘payment by instalments, but does not 


include a mortgage or hypothecation 
of or a charge or pledge on goods;” 
Analysing this definition it would 
appear that it postulates the follow- 
ing conditions: 

(i) there must be a transfer of 
property in goods by one person to 
another; 

(ii) the transfer must be for 
cash or for deferred payment or for 
any other valuable consideration; 
and 

(iii) that such a transfer includes 
transfer of goods on the hire-pur- 
chase or other system of payment by 
instalments, ete. : 

It would thus be seen that the word 
‘sale’ has been given. a very. wide 


- connotation by the Parliament so as 


to include within its fold not only 
sales of goods which are usually 
known in common parlance but also 
transactions which. legally cannot be 
called sales, for instance, a transfer 
of goods on the hire-purchase system. 
It seems to us that the Parliament 
wanted to give the widest amplitude 
to the word ‘sale’ and that is why, 
while in Section 3 the words ‘sale of 
goods’ have been used in Section 4 
(2) Clauses (a). and..(b) which deal 
with the situs of the sale the words 
‘contract of sale’ have been used in 
the same sense. In other words, the 
word ‘sale’ defined ‘in Clause (g) of 
Section 2 and used in Section 3. and 
other sections is wide enough to in- 
clude not only a concluded contract 
of sale but also a contract or agree- 
ment of sale provided the agreement 
of sale stipulates that there was a 
transfer of. property or movement of 
goods. In The Sales Tax Officer, Pili- 
bhit v. Budh Prakash Jai Prakash, 
(1954) 5 STC 193 at page 196 = 
(AIR 1954 SC 459 at p. 461) quoting 
Benjamin on Sale, (8th Edn.)- Ven- 


- katarama Ayyar, J., who spoke for 


the Court observed as follows: . 


“The distinction between a sale 
and an agreement to sell under Sec- 
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tion 1.of the English Act.is’ thus: stat- 


ed by Benjamin on Sale, Eighth Edi- 


tion, 1950:— 
' "In order to ‘constitute’ a sale 
there must be—-. a as 
(1) An agreement to sell, -by 
which: alone’ the property does ` not 


pass; and 

(2) an actual sale, by which’ the 
property passes. ~ 

‘It will be observed that the de- 
finition of a contract of sale above 
cited includes a mere agreement to 
sell as well as an actual sale.” 

This distinction between 
and agreements to sell based upon 
the passing of the property in the 
goods -is of great importance in de- 
termining the rights of parties under 
a contract.” 
It would thus appear that this Court 
clearly held that .an . agreement to 
sell by which the property did not 
actually pass was also an element of 
sale. Of course in -that case the 


Court had to decide a different point, . 


namely, whether it was within the 
competence of a State Legislature to 
tax not . a sale but even 
an_-- agreement to sell where 
an actual sale had not taken place. 
This Court held that the State Legis- 
lature:.was not competent to make 


such a levy under any statute passed: 


by it.. 


“10. ` Section 3 of the Central 
Sales Tax: Act, 1956 runs ‘thus: 
‘ “3. A’ sale or purchase of goods 
shall be deemed to take place in the 
course of inter-State trade or com- 
merce if the sale or purchase— 

(a) occasions ‘the movement . of 
goods from one ‘State to another; or 

(b) is effected by a transfer of 
documents of title to the goods during 


their movement from one State to 


another.” 

Section 3 consists _ of two 
But in the instant case we are not 
concerned with clause (b). but only 
with clause (a). Analysing clause (a) 
of Section 3 of the Central Sales Tax 


Act it would appear that -before Sec- 
tion 3 can apply, the following. facts. 


must be established: - 

(i) that there is a sale or “purchase 
of goods; and 

(ii) that the sale occasions the 


movement of goods ‘from one’ _State a 


- to another: 


sales . 


clauses.. 


’ of ‘the Central Sales 


BER, 


If these two ‘conditions are <satisfied- 
the sale becomes an inter-State sale 


‘on which tax: could be levied: “under 


the Central Sales Tax Act: 

1i. The serious question that 
arises for consideration in this case 
is whether or not the term ‘sale of 
goods’ as used in Section 3 includes: 
an agreement to sell, It has already 
been pointed out that an agreement. 
to sell is undoubtedly an element of ` 
sale, In fact a sale consists of three 
logical steps. — (i) that there is -an 
offer; (ii) that there is an agree- 
ment to sell when the offer is ac- 
cepted; and (iii) that in pursuance of 
the said agreement a concluded sale 
takes place. When the statute uses 
the words “sale or purchase of goods” 
it automatically attracts the defini- 
tion of sale of goods as ‘given in Sec- 
tion 4 of the Sale of Goods Act, 1930 


which is a statute passed by the 


same Parliament and is to some ex- 
tent in pari materia to.the Central 
Sales Tax Act so far as - transaction. 
of sale is concernéd. Section 4 of 
the Sale of Goods Act runs thus: ` 
“4, (1) A ‘contract ‘of sale of 
goods is a contract whereby the sel- 
ler transfers or agrees to transfer | 
the property in goods to. the buyer 
for a price. There may be a con- 
tract of sale between one opeatalota 


. and another, 


(2) A contract of. gale” may “be. 
absolute or conditional. 


(3) Where under a contract of 


‘sale the -property in the goods is 


transferred from the seller to the 
buyer, the contract is called a sale, 
but where the transfer. of the pro- 
perty.in the goods is to take place at 
a future time or subject to some 
condition thereafter tc -be ‘fulfilled, 
the contract is called an agreement 
to sel. . f A 
(4) An agreement “to ‘sell þe- ` 
comes a sale when the time elapses:- 
or the conditions are fulfilled subject ° 
to which the property in the goods 
is to be transferred.” . 


Section 4(1), therefore, - day phos i 
vides that a contract cf sale of goods 
includes also an: agreement to trans- . 
fer property in goods to the buyer- 
for a price. ‘The -inevitable conclu- 
sion ‘that follows from’ the combined: 
effect of the interpretation of Sec. 3- 


Tax: Act and -~ 


- 1976. ~. 


Section .4 of the. Sale -of Goods.- Act 
is. that: an -agreement to sell is .é-so 
‘an essential ingredient of sale . pro- 
vided it contains a stipulation. +: Zor 
transfer of goods from the seller to 
the buyer.. This ‘being the positior if 
there is a. movement of goods, fom 
one State to another, not in pur- 
suance of the. sale, itself, but in par- 
suance of an agreement to sell, 
which later merges into a sale, The 
movement of. goods would be deem- 
ed to havè been occasioned by lhe 

sale itself wherever it takes place. 
In this view of the matter the gus: 
‘tion as to whether agreement to ‘=ell 
was a forward contract or a contract 
in respect of unascertainable..or Zu- 
ture goods would make no differeace 
for the simple reason that when 


‘once a sale takes place, or for that. 


matter when the goods start moving 
from one State to ancther in par- 
suance of the agreement to sell: trey 
cease to be future goods because 
they are in existence and .they be- 
come also ascertainable. The arzu- 
ment of the learned counsel for the 
appellant is. based on a clear fall=cy 
because it seeks to draw an artifizial 
distinction between a contract of sale 
of ascertafnable goods and a contract 
of sale of unascertainable or future 
goods. This argument fails to take 
note of the fact that when the move- 
ment of the goods starts they shed 
the character of either. unascertained 
goods or future’ goods. Hence for 
the purpose of application of S. 3 (a) 
of the Central Sales Tax Act- the 
question whether the contract is a 
forward -contract or not akes no 
material difference, . 


; 12. Furthermore, . we 


sale: would take place before he 
movement of goods. Normally what 
happens is that there is a contract 
. between. the-twe parties in pursuance 
of which the goods. move and wnen 
_ they are accepted and the price is 
paid the sale takes place. There wozld, 
therefore, hardly be any case wk=2re 


a sale -would . take place even betore . 


the movement of the goods. We 
would illustrate our, point . of. view 
by giving some concrete instances: 

Case No. I — A is a dealer in-gcods 


in ‘State Xand enters into an agr2e-. 
ment to. sell his, goods to B in S=ate. 


ran ° 
hardly -conceive of. any case where a. 


-~ tions, 
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Yo In ‘pursuance of the- agreement -A 
sends - the goods from the -State’ X to- 
State Y by booking the goods in the’ 
name of B.: In-such a case it is obvi- 
ous that the sale is preceded by the 
movement of the goods and the 
movement of goods. being in pursu- 
ance of a contract which eventually. 
merges into a. sale the movement 
must be deemed to be occasioned by. 
the sale. The present case . clearly 
falls within this category. i ; 


Case No. Il. — A who'is a dealer in 
State X agrees to ‘sell goods to B 
but he books the goods from State 
X to State Y in his own name and 
his agent in State Y receives the 
goods on behalf of A. There- 
after the goods -are delivered to- B 
in State Y and if B accepts them a 
sale takes place. It will be seen 
that in this case the movement of 
goods is neither in pursuance of. the 
agreement. to sell nor is the move-- 
ment occasioned by the gale. The sel- 
ler himself takes the goods to State 
Y and sells the goods there, This is, 
therefore, purely an internal ‘sale 
which takes place in State Y and 
falls beyond the purview of: Section: 
3 (a) of the Central Sales: Tax Act. 
not being an inter-State’ sale, 

Case No: III — B ‘a_ purchaser -in 
State Y comes to State X and pur- 
chases the ‘goods and pays the price 
thereof, After having purchased the 
goods he then books the goods from 
State X to State Y in his.own name. 

This is also.a case where. the sale is 
purely an internal sale having taken 
place in State X and the movement 
of goods is. not occasioned by - the 

sale but takes place. after the pro-- 
perty is purchased. by B and becomes 
his property. ; ʻi 3 


13. ‘Generally. these . are the 
only type of cases that. can occur in 
the day to day commercial transac- 
Itis, .therefore, manifest that 
there can “hardly be a case where 
once a.sale takes, place the : moye- 
ment is. subsequent - to the sale, Mr. 


Hardy was unable to cite a single. . 


instance where such a ‘contingency 
could arise and. he: accordingly sub-. 


_ mitted with his usual fairness that if 


no such contingency. arose,.then Sec- 
tion, 3{a) of the Central Sales . Tax _ 
Act will -have no application | and the - 
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| levy cannot be made. 


We are un- 
able to accept this contention ` be- 
cause it is -well settled that a statu- 
tory provision cannot be interpreted 
in a way which defeats the very ob- 
ject of the Act. It is equally well 
settled that the Legislature does not 
waste words or introduce useless or 
redundant provisions, In Indian 
Chamber of Commerce v. C. L T. 
West Bengal IJ, Calcutta, C. A. No. 
2129 of 1970 decided on 17-9-1975 = 
(reported in AIR 1976 SC 348) a 
Division Bench of this Court to 
which I was also a party observed 
as follows: 


“Section 2 (xv) must be inter- 
preted in such a manner that every 
word is given a meaning and not to 
“treat any expression as redundant or 
missing the accent of the amendatory 
phrase.” 


In view of these circumstances we 
cannot hold that Section 3 (a) of the 
Central Sales Tax Act was redundant 
or would apply to ‘contingencies 
which may not happen at all. In 
these circumstances, therefore, the 
conclusions at which we arrive may 
be summarised as follows: 


.. (1) That the word ‘sale’ appearing 
in Section 2(g) as also in Section 3 
(a) of the Central Sales Tax Act in- 
cludes an agreement. to sell also 
provided the said agreement contains 
a stipulation regarding . passing of 
the property. Even-in the. Bengal 
Immunity Company Ltd.’s ‘case (AIR 
1955 SC I this - Court.’ observed 
thus: i l airs 

E TE the expression “contract 
of sale” in this context has the same 
meaning as the words “contract of 
buying and selling” in the definition 
of inter-State _ commerce given by 
Rottschaefer in the passage already 
quoted, and they both refer to the 
bargain resulting in the’ sale irres- 
pective of whether it is in the stage 
of an agreement to sell, or whether 
it is a sale in which title to the 
goods has passed to the purchaser. 
That is also the ‘definition of ‘“‘con- 
tract of sale” in Section 5(1) of the 
Indian Sale of Goods Act.” ae 


(2) ‘That the following écnditioris 
must ` be satisfied’ before a sale can 
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be said to take place in the course of 
inter-State trade or commerce: 


(i) that there is an agreement to 
sell which contains a stipulation ex- 
press or implied regarding the move- 
ment of the goods from one > State to 
another; ' 


(ii) that in pursuance of the said 
contract the goods. in fact moved 
from one State to another: and 


(iii) that ultimately a concluded 
sale takes place in the State -where 
the goods are sent which must be 
different from the State from- which 
the goods move. 


Tf these PEAN E are satisfied then 
by virtue of Section 9 of the Cen- 
tral Sales Tax Act itis the State 
from, which the goods move which 
will be competent to levy the tax 
under the provisions of the Central 
Sales Tax Act. This proposition is 
not, and cannot, be disputed by the 
learned counsel for the parties. 


14, Lastly another aspect of 
the matter is that in order to deter- 
mine whether a sale has taken place 
in the course of inter-State trade or 
commerce the matter’has to be: ap- 
proached only after a concluded sale 
has taken place because unless the 
sale ‘takes place or in other words 
the agreement to sell merges into a 
concluded sale the question regard- 
ing the application of ‘the provisions 
of the Central Sales Tax Act does 
not arise at all because the tax ison 
sale and not on an agreement to:’sell 
ora forward contract. 


15. Finally if all ies condi- 
tions are satisfied the question whe- 
ther the agreement to sell is in res- 
pect of ascertained or unascertained 
goods, existing or future goods, 
makes no difference. whatsoever so 
far as ‘the interpretation of Sec. 3-(a) 
of the Central Sales, Tax Act is con- 
cerned. 


16. Applying ihe principles 
let us see what is the position in the 
present: appeals? The letter at:p. 24 
of the: Paper Book. in Civil ` Appeals 
Nos, 449-454/71 which may be quot- 
ed in extenso runs thus: 
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“THE EAST INDIA JUTE AND HESSIAN EXCHANGE LID, 
+ CALCUTTA. 
Transferable Specific ` Delivery Contract for Raw Jute. p 


Cee Calcutta Ist April 1960. 
No, S.G. M./16/21 


Messrs Balabhagas Hulaschand -161/1, Mahatma Gandhi Road, 


Calcutta. 


Dear Sirs,‘ 3 
We have, subiect to the pee and conditions hereinafter referred 

to, this day sold to M/s. Fort Gloster Industries Ltd, New Mil M/ 
Agents M/s. Kettlewell Bullen & Co.Ltd., Cal, by your order and on 
your account, the following goods which are Jute:-— 
Crop 1959-1960 > 1400 (one thousand four 

‘ Cuttuck: Dhanmandal hundred only) maunds of the mark, 

i assortment and quality as per / 

margin and in sound, dry storing 

condition at the rate of :— 

” White Jute. 


‘bas mds. Bot @ Rs, 34/- per md.’ 
652 mds. Bot @ Rs, 32/- 


»Rupees Thirty-four only for i 
white B. Br. jute. 
Rupees thirty-two only for : 


__per_md. ‘White Jute Bot. 
1400 mds, : l 
Marks:— B., H, ` -free to buyers’ a siding a 
Jute Bales of:— ‘and/or ghat, Weight “guaranteed at 
1/2 to 5 mds., buyer’s mill. 
Delivery to Fort Gloster, New Mill ` 
Shipment or, despatch ` April-May, 1960 i 
during z Se- 
Payment:— 90% Cash against document and rest 
; l on approval. 
Arbitration *M/s. Bengal Chamber ‘of Commerce — 


& Industry L. M.D. 
:As per rules of M/s Bengal Cham- — 
ber. 

Insurance M/s. Marine & General Insurance Co. ~ ` 
7 Ltd. Cal. - 


“The foregoing terms and raons as well as other ‘terms and condi- ` 

tions applicable to this contract ace as per the terms and conditions of the ' 
` transferable Specific Delivery Còatract for Raw jute of the East India Jute 
` and Hessian Exchange Ltd), Calcutta, and are subject to the Bye-Laws of that 
Exchange for trading in Transferable Specific paway Contracts for baa 
: Jute in force for the time on = n 

` Brokerage at One per. aan : . 
Yours faithfully, 


- Shree Gopalji- Sahay Meghraj 3 

i Sd/- Illegible ° -e 

i ‘Lecencea ‘Broker - 
- The East India Jute and Hessian Exchange Ltd? «. 


Re-weighment 


It is conceded by counsel for the ap- 
pellants that this letter or other let- 
ters in identical terms form the kasis 
‘of the contracts of sale. The rst 
part of the contract clearly mentions 
that the goods have been sold by 


the seller to the buyer. But of course 


‘a whole would show that it 


that does not make the letter a con- 
cluded: sale because the letter read as 
is in 
respect of some future goods which 
have yet to be grown, We are, how- 


‘ever, unable to agree with the Jearn- 


ed counsel for: the appellant that 


to the. buyers’ Mills siding 


_buyers in Calcutta, 
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jthis contract isin respect of unas- 
lcertained .goods because the quality 
and the colour of the jute; the weight, | 


the price, the markings etc. are all 
mentioned in the contract. Therefore 
the goods are no doubt ascertainable 


and must be according. to- the speci- 


fications mentioned in the agreement. 
This contract was. -entered into on 
April 1, 1960 and in some appeals a 


little later. .A perusal of this contract 


also shows that the. appellant under- 
took to send the goods from Cuttack 
in Cal- 
cutta and it is not- disputed that 
after the jute, was ready it was to be. 


- booked in bags from railway. stations 


in ‘Orissa to the Mills siding of the 


clear that the goods, moved in pur- 
suance of the terms of the agree- 
ment from.the seller in Orissa to 
the buyer in Calcutta. It is also 


. clear that the movement of the goods 


_ from Orissa to West Bengal forms a 


clear stipulation or incident of- the- 
©- agreement to . sell,- 
„also .provides ` that there has been a 
transfer of property from the seller 


to the ‘buyer which is the effect of 


‘the first, para referred to above, It is 


also not disputed’ that ‘after the 
goods ‘reached Calcutta they were 
finally accepted: by the buyers and a 
concluded sale took place’in Calcutta 


Jin the’ State of West. Bengal. In view 


of these circumstances there can be 
no manner’ of doubt -that the sale 
falls squarely within Section 3 (a) of 
the Central Sales Tax Act and since 
the goods moved from the State of 
Orissa it is the. State of Orissa alone 


‘\which is. competent to levy the tax 


tinder Section 9 9 of the Central -Sales 
Tax Act. __ 

“17. “We. shall. now. discuss the 
various authorities cited by counsel 
for the parties to show that the view 
taken by us in this case is amply 
supported by a ‘long catena of deci- 
sions of this Court handed down dur- 
ing the last two- decades, The learn- 
ed counsel for the appellant heavily 


- relied on the observations made by 
_ the Madras. High Court: 


in ‘Cement 
Distributors (P). Ltd.. v. Deputy Corn- 
mercial Tax Officer, Lalgudi, (1969) 
23 STC .86 at p. 94 (Mad.): 

“Thus if the “goods -are 'unašcer- 
tained, then until it is appropriated 
to the contract by a known process, 


It is, therefore, l 


The agreement 


. Ltd, Madras-2 v. Joint 
. Tax Officer, (1967) 20 STC 150 at 


-ritory of India, f 
movement is occasioned by the ` con=- 
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sale is not complete, Central sales tax ` 


. is -not leviable by the despatching 


State in such, cases, notwithstanding 
inter-State movement of the goods, 
as they are considered in ection 4 as 
“out-of-State” sales.” 

To begin with, this case has no ap- 
plication to. the facts of the „present 
case, because the decision in’ the 
Cement ‘Distributors (P) Ltd’s case, 
(1969) 23 STC 86 (Mad) (supra) was 


‘governed by the provisions of Sec- 


tion 4.of the Central Sales Tax Act. 


- and the High Court of Madras came . 


to. a finding that. the sale was not at 
all complete, in view of the fact that 
the goods were unascertained, Fur- 


thermore, the decision was given on 


the peculiar facts in that case by 
which the branch at Calcutta had 
merely been authorised by the State >- 
Trading Corporation of India -Ltd, to. 


receive the goods despatched and-:-it 


is doubtful whether there was a. 


_ complete transaction of sale in that 


case, If, however,.that case is taken 
to be an authority for the proposi- 
tion that where the goods are unas- 
certained and even if there is an 
inter-State movement of goods the 
sale is not an inter-State sale, we 
find ourselves difficult to agree with 
that view which. is not in consonance ` 
with our interpretation of the provi- 
sions of the Central Sales Tax Act. 


18.. The appellant then relied 
on another decision of the Madras 
High Court in Larsen and Toubro 
Commercial 


pages 186, 187 = (AIR 1968 Mad 407 
at p. 425), To. begin with, this. case 
appears to have been overruled by 
this Court in The State of Madras v. 
N. K. Nataraja Mudaliar, (1968) 22 


“STC 376 = (AIR 1969 SC 147) on 


another point, Even so, we are un- 


‘able to see how. this case is of any 


assistance to the appellant. Veera- 
swami, J., as he then was, speaking 


- for the., Court, observed as follows: . 


“The essential tests of a sale or ` 
purchase in the. course’ of inter-State 


‘trade,. commerce and inter-course. or 


import into or export out of the ter- 
ritory. of India are, (1) whether there 
is movement of goods from one State . 
to another or into or out of the ter- 
(2) whether- such, 


z 
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tract of sale or purchase and (3) al- 
ternatively whether, during sach 
movement, the sale or purchase is 
effected by transfer of documents of 
title to the goods.” 

The learned Judge also observed: 

“A sale could be said to be in 
the course of inter-State trade cnly 
if two conditions concur: (1) A sale 
of goods, and (2) a transport of trose 


goods from one State to another 
under the contract of sale. Unless 
both these conditions are satisfied 


there can be no sale in the course of 
inter-State trade.” 

Thus the ratio laid down by the 
Court is entirely in consonance with 
the view taken by us regarding the 
conditions of an inter-State sale. 

i 19. Reliance was also placed 
on Tata Iron ahd Steel Co. Ltd. v. S. 
R. Sarkar, (1961) 1 SCR379 at p. 391 
.= (AIR 1961 SC 65 at p. 72) where 
Shah, J., while delivering the majo- 
rity judgment of the Court, observed 
as follows: : 

“Tn our view, therefore, within 
clause (b) of Section 3 are included 
sales in which property in the gcods 
passes during the movement of the 
goods from one State to another by 
transfer of documents of title thereto: 
clause (a) of Section 3 covers seles, 
other than those included in clause 
(b). in which the movement of gcods 
from one State to another is the re- 
sult of a covenant or incident of 
the contract of sale, and property in 
the goods passes in either State.” 


20. Sarkar, J.. who gave a 
dissenting judgment observed as fol- 
lows: (pp. 407 and 408 of SCR) = 
‘{at pp. 78 and 79 of AIR): 

“The question then arises, when 
does a sale occasion the movemen- of 
goods sold? It seems clear to us “hat 
a sale can occasion the movement of 
the goods sold only when the terms 
of the sale provide that the scods 
would be moved: in other words. a 
sale occasions a movement of gcods 
when the contract of sale so provi- 
des.” 

.. “We have then come to this ihat 
clause (a) of Sec. 3 contemplates a 
sale where the contract of sale oeca- 
sions the movement of the goods sold 
and clause (b). a sale where transfer 
of provertv in the goods sold is -ef- 
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fected by a transfer of docu- 
ments of title to them, Of course. in 
the first case. the movement of the 
goods must be from one State to an- 
other and in the second, the docu- 
ments of title must be transferred 
during such movement.” 


21, In State Trading Corpora- 
tion of India Ltd. v. State of Mvsore, 
(1963) 3 SCR 792 at pp. 797-798 = 
(ATR 1963 SC 548 at p. 550) this 
Court observed as follows: 


“Since the permits with which 
we are concerned provided that the 
supply had to be made from one or 
other factory situate outside Mysore, 
the contracts must be deemed to have 
contained a covenant that the goods 
would be supplied in Mysore from a 
place situate outside its borders. 
A sale under such a contract 
would clearly be an inter-State sale 
as defined in Section 3 (a) of the Cen- 
tral Sales Tax Act.” 


22. Similarly in Tata En- 
gineering and Locomotive Co. Ltd. v. 
The Assistant Commissioner of Com- 
mercial Taxes, (1970) 3 SCR 862 
at page 866 = (AIR 1970 SC 1281 
at page 1283) while describing the 
incidents of an inter-State sale: this 
Court observed as follows: 

“A sale being transfer of pro- 
perty becomes taxable under Sec. 3 (a) 
“if the movement of goods from one 
State to another is under a coven- 
m or incident of the contract of 
sa EN 


23. The same view was taken 
in a later decision of this Court in 
M/s, Kelvinator of India Ltd. v, The 
State of Haryana, (1973) 3 SCC 551 
at p. 560 = (AIR 1973 SC 2526 at 
p. 2530) where Khanna, J., speaking 
for the Court observed as follows: . 


. “It is also plain from the lan- 
guage of Section 3 (a) of the Act 
that the movement of goods from 
one State to another must be under 
the contract of sale. A movement of 
goods which takes place independent- 
ly of a contract of sale would not 
fall within the ambit of the above 
clause. Perusal of Section 3 (a) fur- 
ther makes it manifest that there 
must be a contract of sale preceding 
the movement of the goods from 
one State to another, and the move- 
ment of goods should have been caus- 


- inter-State movement must be 
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ed by and be the result of that contract 
of sale. If there was no contract of 
sale preceding the movement of 
goods, the movement can obviously 
be not ascribed to a contract of sale 
nor can it be said. that the sale has 
occasioned the movement of goods 
from one State to the other.” 


In that case, however, on the facts 
found by the High Court, this Court 
held that the sale was not an inter- 
State sale but an internal sale which 
took place in Delhi. In that case 
there was no movement of the goods 
from one State to another in pur- 
suance of the contract of sale. In 
other words, the facts of this case 
clearly fell within Case No. II which 
has been described by us, above. . 

24. To the same effect is the 
recent decision of this Court in The 
State of Tamil Nadu v. The Cement 
Distributors (P) Ltd., (1975) 4 SCC 
30 = (AIR 1975 SC 1142) in which 
reliance was placed on the earlier 
decision of this Court in Tata Iron 
and Steel Co. Ltd. v:'S. R. Sarkar, 
(AIR 1961 SC 65) (supra). 

25. In Oil India Ltd, v. The 
Superintendent of Taxes, (1975) 1 
SCC 733 at pages 736, 737 = (AIR 
1975 SC 887 at pages 888, 889) 
while lucidly describing the incidents 
of an inter-State sale, Mathew; Ji 
observed as follows: 

“This Court has held in a num- 
ber of cases that if the movement of 
goods from one State to another is 
the result of a covenant or an in- 
cident of the contract of sale, then 
the sale is an inter-State sale. . x 

x x x x x 

Even though cl. 7 of the sup- 
plemental agreement does not ex- 
pressly provide for movement of the 
goods, it is clear that the parties en- 
visaged the movement of crude oil 
in pursuance to the contract from 
the State of Assam to the State of 
Bihar. In other words, the move- 
ment of crude oil from: the State of 
Assam to the State of Bihar was an 
incident of the contract of sale, No 
matter in which State the property 
in the goods passes, a sale which oc- 
‘ casions “movement of goods from 
one State to another is a sale in the 
course of. inter-State trade”. pies 

e 


result of a covenant express or im- 


ALR. 


plied in the contract of sale or an 
incident of the contract. It is not 
necessary that the sale must precede 
the inter-State movement in order- 
that the sale may be deemed to have 
occasioned such movement, It is also 
not necessary for a sale to be deem- 
ed to have taken place in the course 
of inter-State trade or commerce, 
that the covenant regarding inter- 
State movement must be specified in 
the contract itself It would be 
enough if the movement was in pur- 
suance of and incidental to the con- 
tract of sale.” — 


26. We might mention here 
that the case cited above appears to 
be on all fours with the facts of the 
present case. In that case also~ the 
goods were supplied from Assam to 
Bihar through the pipelines in Assam 
to Barauni in Bihar, This Court ob- 
served that no matter in which State 
the property in goods passes the 
sale undoubtedly occasioned move- 
ment of the goods which was suffi- 
cient to bring the case within the 
ambit of Section 3(a) of the Central 
Sales Tax Act. 

27. Thus the authorities dis- 
cussed above byus fully support the 
principles and the ratio laid down by 
us. We have already pointed out 
that even though the sale took place 
at Calcutta, as rightly found by the 
High Court, since the movement of 
goods preceded the sale in pursuance 
of the contract of sale which con- 
tained a clear stipulation that the 
goods were to move from Orissa to 
Calcutta in West Bengal, the move- 
ment of goods was occasioned by the 
sale itself which took place in Cal- 
cutta. In these circumstances, there- 
fore, the High Court was legally jus- 
tified in holding that in these 
appeals the cases were clearly cover- 
ed by the provisions of Section 3 (a) 
of the Central Sales Tax Act. 


28. We, therefore find no me- 
rit in these appeals which are ac- 
cordingly dismissed, but in the cir- 
cumstances without any order as to 


costs. l 
Appeals dismissed. 
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A. N. RAY C. J., K. K. MATHEW 
AND N. L. UNTWALIA, JJ. 
The General Manager, Myscre 

State Road Transport Corporation, 

Appellant v, Devraj Urs. and another, 

Respondents. f 
C.. A. Nos. 

1322-1337 (N) and 

1971, D/- 31-10-1975. 
(A) Road Transport Corporaticns 

Act (1950), Sections 34 (1) and 14 (3) 

(b) — Notification of Mysore State 

Government, D/- 1-8-1961 giving 

directions to Transport Corporations 

in relation to recruitment, conditions 

_ of service, etc. — Corporation how- 

ever adopting old rules — Standing 

Order XIE also kept alive — Effect 

— A recruited by Divisional Control- 

ler of Mysore. Division — His dismis- 

sal by Deputy General Manager 

Validity — Breach of statutory duty 

— Jurisdiction of High Court under 

Art, 226 of the Constitution — (Con- 

stitution of India, Arts, 226 and 12). 

A was recruited as a Conductor 
in 1962 by the Divisional Controller 
of Mysore Division. - Disciplinary 
proceedings against him resulted in 
his dismissal by the Deputy General 

Manager. On question whether the 

order of dismissal was made by ap- 

propriate authority. 

Held, that until regulations were 
made with the previous sanction of 

the State Government under Sec. 45, 

the directions given under S. 34 in 

respect of the conditions of service 
had the force of law. ‘The Corpcra- 
tion by adopting the continuance of 

the old rules in its resolution D/- 

1-8-61 did not, as it could not, de- 

part from clause (2) of the notifiea- 

tion D/- 1-8-61 giving directions in 
the matter of disciplinary proceed- 
ings. The effect of the two was to 

‘continue Standing Order No, XII 

applicable to the employees of all 

the divisions where. there was no 
other Standing Order or Rule to the 
contrary in the matter. The autho- 
rity of the Deputy General Maneger 
of the Bangalore Division was con- 
tinued in respect of the employees of 
_ other divisions also. The Road 
Transport Corporation was an autho- 
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rity within the meaning of Art, 12 
of the Constitution, The Corporation 
must therefore conform to the direc- 
tions given by the State Govt. In 
the instant case the breach of cl. (2) 
of the directions given by State Gov- 
ernment in the matter of disciplinary 
action against A was a breach of the 
statutory duty and made the action 
of the Corporation amenable to the 
jurisdiction of the High -Court under 
Article 226 of the Constitution. AIR 
1971 Mys 99, Affirmed. (Paras 13, 14) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1331 1975 Lab IC 


881 14 
(1968) 1 SCR 767 
14 


AIR 1968 SC 464 = 


The Judgment of the Court was 
delivered by . 


UNTWALIA, J.:— The common 
and the only question which falls 
for determination in all these ap- 
peals is whether the respondents, the 
employees of the Mysore State Road 
Transport Corporation, were validly 
discharged from service by the ap- 
pellant, The cases have a chequer- 
ed history. We shall briefly state the 
facts of Civil Appeal No. 317/71 aris- 
ing out of Writ Petition No, 94/1966. 


2. Respondent No, 1 was re- 
cruited as a Conductor on 26-2-1962 
by the Divisional Controller, Mysore 
State Road Transport’ Corporation, 
Mysore Division, A disciplinary pro- 
ceeding was initiated against him for 
some alleged. misconduct or misde- 
meanour resulting. in his dismissal 
from service by order D/- 29-10-1964 
made by the Divisional: Controller, 
Mysore Division, The appeal filed 
by respondent No, 1 before the Gene- 
ral Manager at Bangalore was dis- 
missed, He, thereupon filed a writ 
petition in the Karnataka High Court 
which was allowed on 16-10-1968. 
The appellant came up in appeal to 
this Court. The appeal was allowed 
and the matter was remanded back 
to the High Court, After remand the 
High Court has reiterated its ear- 
lier view and has allowed the writ 
application mainly on the ground 
that the order of dismissal was not 
made by the appropriate authority. 
Hence this appeal by special leave. 
The facts of the other appeals are 
similar. l 
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- 8. The erstwhile State of 
Mysore was running on monopoly 
basis certain transport services on 
specified routes, The conduct and 
management of the same was being 
looked after by a Department of the 
State Government called the Mysore 
Government Road Transport Depart~ 
ment (MGRTD). At that point of time 
within the city of Bangalore and the 
surrounding areas within a distance 
of about 10 miles from the city 
limits the transport business of run- 
ning the buses was being carried on 
by a Company known as the Banga- 
lore Transport Company. The busi- 
ness of the Company was nationalised 
on and from 1-10-1956. The manage- 
ment of the nationalised business was 
placed under a separate unit known 
as Bangalore Transport Service 
(BTS). There was a set of Standing 
Orders (it is not clear how they 
were framed) made under the Indus- 
trial Employments Standing Orders 
Act of 1946 which was applicable to 
the transport system operated by 
MGRTD. The Bangalore Transport 
Company had similar Standing Orders 


applicable to its staff, The BTS 
continued to adopt those Standing 
Orders after nationalization of the 


Company’s business. 


4, On the reorganisation of 
the States on and from 1-11-1956, 
two other units of Transport Service 


came over to the new State of 
Mysore, One was the Transport 
Undertaking of the State Govern- 


ment of the erstwhile State of Hyde- 
rabad operating in the three Dis- 
tricts of Hyderabad integrated in the 
State of Mysore. The other unit 
related to the operation of transport 
in .some areas of the erstwhile State 
of Bombay which were allotted to 
the State of Mysore, The respective 
. service. conditions governing the em- 
ployees of the transferred areas of 
the two States for the time being 
continued to govern them. 


5. Prior to the enlargement of 
the area of transport operation either 
by nationalization or by the reorgani- 
zation of States, there were a few de- 
partmental divisions to control the 
various spheres of activities. One such 
division was the Bangalore Division. 
There were separate Regional Work- 
shop Divisions—one at Hubli andthe 


-Head of the Bangalore Division 


A.LR. 


other at Bangalore, At Bangalore. 
there was an Officer at the top of the 
administration called the General 
Manager, Subsequently: a post next in 
rank to him being that of the Deputy 
General Manager was created, The 
Deputy General Manager became the 
and 
another Deputy General Manager be- 
came the Head of the Bangalore 
Transport Services (B-15). The entire 
transport business was taken over by 
the Mysore State Road Transport Cor- 
poration constituted under Section 3 of 
the Road Transport Corporations Act, 
1950. The business of all the divisions 
was taken over from 1-8-61 and that 
of BTS from 1-10-61, It is not quite 
clear when the other divisions of the 
MGRTD were created. Some of them 
were created before the taking over 
of the business by the Road Transport 
Corporation anda few afterwards. 
The divisions so created were, apart 
from the Bangalore Division, the 
Mysore Division, the. Bellary Division 
and Hassan Division, The areas 
transferred ` from Hyderabad were 
constituted into Gulbarga Division 
and those from Bombay formed the 
Belgaum Division. The respondents 
in these appeals are employees of the 
various divisions other than the Ban- 
galore Division, 


6. The Standing Orders fram- 
ed in accordance with Act 20 of 1946 
and adopted by the MGRTD in the 
year 1951 was made and adopted 
when only the Bangalore Division 
was there, Clause XIII of the Stand- 
ing Order reads as follows: 

’ "No order or fine; suspension, 
discharge or dismissal shall be exe- 
cuted unless so ordered by the De- 
puty General Manager, Bangalore 
Division, The Deputy General 
Manager may order such enquiry as 
he thinks fit before passing orders 
provided that in cases’ where punish- 
ment of dismissal is involved, the- 
Deputy General Manager shall hold 
an independent enquiry and pass 
orders,” 

It may be noted that in the above 
Standing Order No, XIII previously 
the authority mentioned - was the 
General Manager and in its place 
Deputy General Manager was substi- 
tuted in the year 1958 after the ex- 
tended area of transport operation 
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had come into existence, The Divi- 
sional. Heads of the other divisjons 
who, as it appears, were equal in 
rank to the Deputy General Manager 
‘of the Bangalore Division were 
known as Divisional Controllers, No 
other separate Standing Orders were 
framed for the other divisions. 


7. In March, 1960 the Heads 
of Divisional or Regional and Wcrk- 
shop Units were declared as appo nt- 
ing authorities for all classes of posts 
the minimum of the pay scale of 
which was less than Rs, 100/- per 
month. In May, 1960 certain other 
powers were delegated to the Dtvi-, 
sional, Regional or Units Heads. But 
still the delegation remained confin- 
ed to:— 

(1) the power to appoint or 
terminate service; 

(2) the power to make temporary 
departmental promotions; and 

(3) the power to grant addi- 
tional ‘allowances to employees held- 
ing one or more posts in additior to 
his own duties as per rules. 


The power to take disciplinary ac- 
tion was not delegated to the differ- 
ent Divisional Heads. In that re- 
gard Standing Order No, XIII gov- 
erning the employees of the Bangatore 
Division, it appears, remain- 
ed operative and applicable _for 
the employees of the other divisions 
also, The Road Transport Corpcra- 
‘tion took over the entire transport 
business of the Government at a 
point of time when the conditions of 
service of the employees of the vari- 
ous divisions were thcse as narreted 
above. - ' 

8. On 1-8-1961 was issued a 
notification by the Government of 
Mysore after consultation with the 
Mysore State Road Transport Corpo- 
ration in exercise of the powers œn- 
ferred by sub-section (1) of Sec. 34 
of the Road Transport Corporations 
Act, 1950 — hereinafter called the 
Act, giving directions to the said Cor- 
porations in relation to the reerait- 
ment, conditions of service and wa- 
ges to be paid to the employees of 
the Mysore Government Road Trans- 
port Department who. had opted to 
serve under the Corporation. Clause 
(2) of the said direction reads as <ol- 
laws: boone AX ox; 


to 
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“In respect of all disciplinary 
proceedings or appeals arising there- 
from pending immediately before lst 
August, 1961 the Corporation or such 
Officers or officers as may be desig- 
nated by it shall be the disciplinary 
authority competent to pass appro- 
priate orders in accordance with the 
relevant rules applicable to them be- 
fore the transfer.” ; . 
The Corporation passed a resolution 
on 1-8-1961 to the following effect: 

tIn view of the fact that. consi- 
derable time and attention would be 
required to scrutinise the various 
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rules, regulations, procedures, prece- 
dents and conventions; it is hereby 
RESOLVED that all rules, regula- 


tions, procedures, precedents and con- 
ventions — as in force as on 31-7- 
1961 in the Mysore Government Road 
Transport Department be continued 
by the Corporation until further 
orders.” 

In the Preamble leading to the pass- 
ing of the said resolution was stat- 
ed: 

“The work of the Mysore Govt. 
Road Transport Department was be- 
ing carried on in accordance with 
rules, regulations, procedure, prece- 
dents and conventions as they were 
prevailing in the integrated areas 
which came within the fold of the 
Department as a result of the Re- 
organisation of States. Common Rules 
and Regulations have been evolved in 
several matters and it is necessary to 
continue the same rules and regula- 
tions as were in force as on 31-7- 
1961 for the working of the services 
of the Corporation also asfrom ist 
August, 1961 until such time that 
modifications as deemed necessary 
should be effected by the Corpora- 
tion with the approval of the States 
Government from time to time.” 

It would thus be seen that the 
Standing Order No. XIII for the pur- 
pose of the action of dismissal of an 
employee was kept alive and applic-- 


able to the employees not only of 
Bangalore Division but of all Divi- 
sions where there was no separate 


Standing Order or Rule in regard to 
that matter. The respondent in 
Civil Appeal No. 317 was a person 
who was employed by the Corpora- 
tion after its formation. Some of the 
respondents in the other appeals had 
been employed earlier and they came 
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under the service of the Corporation 
on and from 1-8-1961. But some had 
been employed later. For the pur- 
pose of the application of the Stand- 
ing Order No. XIII, however, no 
distinction was made by the Corpora- 
tion as between the old and the new 
employees, Argument of the learn- 
ed Solicitor General that Standing 
Order No. XIII was applicable to the 
employees of the truncated Bangalore 
Division only against the finding of 
the High Court that it was applic- 
able in all the divisions could’ not 
be substantiated before us. 


9. Learned Solicitor General 
further submitted that adoption and 
the continuance of Standing Order 
No. XIII, even assuming it applied 
to the employees of the other divi- 
sions, had not the force. of a law 
until regulations were framed under 
Section 45 of the Act. The applica- 
tion of the said Standing Order by 
passing a resolution of the Corpora- 
tion did not take the matter out of 
the ordinary law of master and ser- 
vant based unon the terms of con- 
tract of service between the emplo- 
yees and the Corporation. We are 
of the opinion that the argument 
does not stand scrutiny. 

10. Section 14 (3) (b) of the 
Act says: SS 

“14 (3) The conditions of ap- 
pointment and service and the scales 
of pay of the officers and servants 
of a Corporation shall— 


(b) as respects the other officers 
and servants be such ‘as may, sub- 
ject to the provisions of Section 34, 
be determined’ by regulations made 
under this Act.” 

11. Section 34 provides: 


"34 (1) The State Government 
may, after consultation with the 
Corporation established - by such 
Government give -to the Corporation. 
general instructions to be 
by the Corporation, and such instruc- 
tions may include directions relating 
to the recruitment conditions of ser- 
vice and training- of its employees 
wages to be paid to. the employees, 
reserves to be maintained by it and 
disposal. of its profits or stocks, 

(2) In the exercise of its powers 
and performance of its duties under 
this Act. the Corporation shall not 


followed © 
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depart from any general instructions 
issued under sub-section (1) except 
with the previous permission of the 
State Government.” 


12. It would thus be~ 
that the directions given by the 
State Government are binding on 
the Corporation and it cannot de- 
part from any general instructions 
issued under sub-section (1) except 
with the previous permission of the 
State Government. Section 45 (1) 
confers power on the Corporation to 
make regulations and under sub-~sec- 
tion (2) in particular such regula- 
tions may provide: 

“(c) the conditions of appoint- 
ment and service and the scales of 
of pay of officers and servants of 
the Corporation other than the Chief 
Executive Officer. or General Mana- 
ger and the Chief Accounts Officer”. 


113. It would thus be seen 
that until regulations are made with 
the previous sanction of the State 
Government the directions given 
under Section 34 in respect of the 
conditions of service has got the 
force of law. The Corporation by 
adopting the . continuance of the old 
rules in its resolution D/- 1-8-61 did 
not. as it could- noi, depart from 
clause (2). of the notification D/- 1-8- 
61 giving directions in the matter of 
disciplinary proceedings. The effect 
of the two was to continue Standing 
Order No XIII applicable to the em- 
ployees of all the divisions where: 
there was no other Standing Order 
or Rule to the contrary in the mat- 
ter of dismissal or discharge from 
service: It may look a bit anomalous 
that in other divisions the appoint- 
ing authority was the Divisional Con- 


seen 


troller vet the dismissing authority 
was the Deputy.General Manager of 
the Bangalore Division. But the 


be removed at the 
It was not done at 
On the other hand, 
the authority of the. Deputy General 
Manager of the Bangalore Division 
was continued in respect of the em- 
ployees of other divisions also, 


anomaly had to 
appropriate time. 
any time before, 


14. In Mysore State Road 
Transport Corporation v, Gopinath 
Gundachar Char, (1958) 1! SCR 767 


= (AIR 1968 SC 464) Bachawat, J. 
delivering the judgment on behalf of 
a Constitution Bench of this Court 
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has said at p. 770 (ot SCR) =. (at 
p. 465 of ATR):— - 


“Tf the State REEE A issaes 
any directions under Section 34 re- 
lating to the recruitment and cordi- 
tions of service of the employees, the 
Corporation must, obey those direc- 
tions, The conjoint eifect of Ss. 14 
(3) (b), 34 and 45 (2) (ċ) is that the 
appointment of officers and servents 
and their conditions of service must 
conform to the directions, if ey, 
given by the State Government 
under Section 34 and the regulations, 
if any, framed under Sec, 45 (2) (c). 
The majority decision of another 
Constitution Bench of this Court in 
the case of Sukhdev Singh v. Shagat- 
ram Sardar Singh Raghuvanshi, AIR 
1975 SC 1331 has ruled that the 
Statutory Corporations are authori- 
ties within the meaning of Article 12 
of the Constitution, Undoubtedly 
and indisputably the Road Transport 
Corporation is one such authority. In 
the leading judgment delivered by 
one of us (Hon’ble the Chief Justice) 
it has been pointed out in para. 33 
at p, 1341: 


"In the case of statutory bodies 
it has been said that the element of 
public employment or service and 
the support of statute require obser- 
vance of rules and regulations. Fail- 
ure ‘to observe requirements by sta- 
tutory bodies is enforced by co rts 
by declaring dismissal in violation of 
rules and regulations to be ‘void. 
This court has repeatedly observed 
that whenever a man’s rights are 
affected by decision taken under 
statutory powers, the Court `would 
presume the existence of a duty to 
observe the rules of natural justice 
and compliance with rules and regu- 
lations imposed by Statute.” 


Breach ‘of clause (2) cf the directions 
given by State Government in the 
matter of disciplinary action ‘ageinst 
the respondents was a breach of the 
statutory duty and made the action 
of the Corporation amenable to the 
jurisdiction of the High Court under 
Art, 226 of the Constitution, . 


15. For the reasons stated 
above we hold that the judgment of 
the High Court is right, These ap- 
peals fail and are dismissed, But in 


K. S. E, Board v. Indian Aluminium Co. 
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the. circumstances there shall be no 
order as to costs. 
Appeals dismissed. 


AIR 1976 SUPREME COURT 1031* 

(From: ILR (1970) 1 Ker 116) 
A, ALAGIRISWAMI, P. N. BHAG- 

WATI, P. K. GOSWAMI, R, S. 

- SARKARIA AND A. C. GUPTA 
JJ. 

The Kerala State Electricity 
Board. (In C. As. Nos. 2557 of 1969, 
1423-34 .of 1972, 1733, 2474, 2575- 78 
of 1972, 1318, 1371-74, 2040 of 1973, 
2100-2102 of 1974, 120-121 and 536 of 
1975). The State of Kerala (In 
C. A. Nos, 20 of 1970, 2117 of 1972 
and 95-105 of 1973), Appellants v. 
The Indian Aluminium Co, Ltd, and 
others, Respondents, (In CAs, Nos. 
2557 of 1969 and 20 of 1970). 

Civil Appeals Nos, 2557 of 
1969, 20 of 1970, 1423-1434, 1733, 2117 
2474, 2575, 2578 of 1972 95-105, 1318, 
1371-1374, 2040 of 1973, 2100- 2102 
of 1974 and 120, 121 and 536 of 1975, 
D/- 1-9-1975. 

' (A) Constitution of India, Article 
246 (1) and (3) — Words “notwith- 
standing” and “subject to” — Mean- 
ing of. 

Per Majority Judgment: . 

The words “notwithstanding” in 
clause (1) and “subject to” in clause 
(3) mean that where an entry is in 
general terms in List II and part of 
that entry is in specific terms in List 
I, the entry in List I takes effect 
notwithstanding the entry in List IL 
This is also on the principle that the 
‘special’ excludes the ‘general’ and 
the general entry in List II is sub- 
ject to the special entry in List. I 

(Para 5) 

Furthermore, the word ‘notwith- 
standing’ in clause (1) also means 
that if it is not possible to reconcile 
the two entries the entry in List I 
will prevail. But before that hap- 
pens attempt should be made to de- 
cide in which list a particular legis- 


*( Note: As the Judges differ in 
their views, the majority judgment 
is given first irrespective of the order 
in which the judgments: appear in 
the certified copy—Ed.) 
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lation falls. For deciding under 
which entry a particular legislation 
falls the theory of “pith and sub- 
stance” has been evolved by the 
Courts. If in pith and substance a 
legislation falls within one List or 
the other but some portion of the 
subject-matter of that legislation in- 
cidentally trenches upon and might 
come to fall under another List, the 
Act as a whole would be valid not- 
withstanding such incidental trench- 
ing, Case law discussed. (Para 5) 

(B) Constitution of India, Article 
254 (1) — Question of repugnancy 
— When arises. 

Per Majority Judgment: 

The question of repugnancy can 
arise only with reference to a legis- 
lation falling under the Concurrent 
List, AIR 1957 SC 297; AIR 1959 
SC 749; AIR 1972 SC 1738 Rel. on. 

i $ (Para 11) 

(C) Constitution of India, Article 
254 (2) — Presidential assent — Not 
required for notifications issued under 
the Act. ; 

- Per Majority Judgment: 


Article 254 (2) does not contem- 
plate Presidential assent to notifica- 
tions issued under the Act. The Arti- 
cle contemplates Presidential assent 


only to laws made by the Legisla- 
ture of a State. (Para 12) 
(D) Electricity (Supply) Act 


(1948), Pre. — Act should be deem- 
ed to be one falling under Entry 38 
of List HI of Sch. 7 of Constitution 
— Act cannot be said to fall under 
Entry 43 or Entry 44 of List I. AIR 
1970 SC 564 and AIR 1970 SC 1771 
Rel. on. (Per Majority) — (Constitu- 
tion of India; Sch. 7 List II Ent. 38, 
Sch, 7 List I Entries 43, 44) 
(Paras 13, 16, 17 and 19) 
(ŒE) Kerala Essential Articles 
Control (Temporary Powers) Act (3 
of 1962), Pre. — Act falls under En- 


tries 26, 27 of List II of Sch. 7 of. 


Constitution. ILR (1970) 1 Ker 116, 
Reversed. (Constitution of India, Sch. 
7 List IY Entries 26, 27). 
Per Majority Judgment: (A. C. 
Gupta J. contra.) , 
The Act in pith and substance is 
with respect to trade and commerce 
and production, supply and distribu- 
tion. Itis not a permanent legislation 
with respect to electricity but a tem- 
porary one dealing with a temporary 
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situation. There can be no doubt 
about the argument on behalf of ‘the 
Board that the Surcharge order is 
necessary for its survival and exis- 
tence without which there can be no 
production or supply of electricity. 
That is why it is a matter falling un- 
der Entries 26 and 27 of List II. It is 
no valid criticism of this view to say 
that the powers of the Board under 
the Electricity (Surply) Act, 1948 
are overridden by the Surcharge order 
and the order is therefore repugnant 
to the 1948 Act. Indeed the Board 
is more than willing, it is anxious, 
for the Surcharge Order to be made. 
It is not necessary to resort to Sec- 
tion 59 for this purpose. This is a 
simple case of a contract being over- 
ridden in exercise of statutory 
powers, ILR (1970) 1 Ker 116, Re- 
versed. (Para 22) 


(F) Constitution of India, Article 
254 — Presidential assent — Effect. 


It is only actual repugnancy that 
can be cured by Presidential assent 
and not the possibility of repugnancy. 

(Paras 23, 24, 35) 

(G). Constitution of India, Arts. 
245. 246 —.Suhordinate legislation — 
Validity — Test. , 
Per Majority Judgment: ae 

Notwithstanding the subordinate 
legislation being laid on the table of 
the House of Parliament or the State 
Legislature and being subject to 
such modification, | annulment - or 
amendment as they may make, the 
subordinate legislation cannot be said 
to be vaild unless it is within the 
scope of the rule making power pro- 
vided in the statute. (Para 25) 

(H) Kerala Essential Articles 
Control (Temporary Powers) Act (3 
of 1962), Sections 2(a) and 3 — De- 
claration and Order — Validity — 
Subsequent Presidential assent — 
Effect. 


Per Majority Judgment: 

If a declaration or order is not 
within the scope of the Act it should 
be held to be not valid. Does the 
subsequent assent of the President 
to an Amending Act, which in effect 
amounts to an assent to the whole 
Act, cure this defect? The declara- 
tion itself can still be attacked ifthe 
power to. make such a declaration is 
beyond the scope of the power. déle- 


1976 


gated. Whether the power delegated 
can be attacked on the ground of ex- 
cessive delegation of the  legisletive 
powers or on the ground that -nso 
conferring the legislative power on 
the executive authority the legisla- 
ture has abdicated its function or the 
legislature itself could not have made 
such a law is a different question. 
There is a slight difference between 
such a situation and the one where 
it is held that the declaration is be- 
yond the scope of the Act. 

(Para 26) 


(í) Kerela Essential Articles Con- 
trol (Temporary Powers) Act (2 of 
(1962), Pre. — Does not suffer from 
vice of excessive delegation — ILR 
(1970) 1 Ker 116, Reversed — (Con- 
stitution of India, Art. 245). 


Per Majority Judgment: 
C. Gupta J. contra.) 


The power conferred by the 
‘Kerala Act is a case of conditional 
legislation, The various types of 
powers that can be exercised uader 
that- Act are enumerated in it, Only 
the article with reference to which 
those powers are to be exercisec is 
left to be: determined by the execu- 
tive. That will vary from time to 
time; at one time salt may be ar es- 
sential article, at another time rice 
“may be an essential article and <n a 
third occasion match boxes, Ii is 
the executive that would be im a 
position to judge when and uzder 
what circumstances an article be- 
comes an essential article and tkere- 
fore it is necessary to control the 
production, supply and distribution or 
trade and commerce in a particular 
article, ILR (1970) 1 Ker 116, Re- 
versed. (Para 27) 


(J) Kerala Essential Articles Con- 
trol (Temporary Powers) Act (3 of 
1962), Pre. Ss. 2(a), 3 — Act, 1965 de- 
claration under Sec. 2 (a) and Kerala 
State Electricity Supply (Kerala 
State Electricity Board and Licersees 
Areas) Surcharge Order 1968 are all 
valid. ILR (1970) 1 Ker 116, Revers- 
ed. (Per Majority Judgment (A C. 
Gupta J, contra.) — (Constitution of 
India, Art, 245). (Para 29) 


-(K) Kerala State Electricity Sup- 
ply (Kerala State Electricity Baard 
and Licensees Areas) Surcharge Order 
(1968), Clauses 3 and 8 — Scope, 


ak, 
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Per Majority Judgment: 


The Surcharge Order clearly 
makes a distinction between the con- 
sumer on the one hand and the li- 
censee on the other and makes no 
provision for surcharge in the case 
of consumption of electricity by a li- 
censee. ` (Para 31) 


Chronological Paras 
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AIR 1972 SC 1061 = (1972) 2 SCR 
33 = 1972 Tax LR 449 10 
AIR 1972 SC 1738 = (1972) 3 SCR 
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Judgment of the Court was de~ 


livered by . 


ALAGIRISWAMI, J. (for himself 
and on- behalf of P. N. Bhagwati, P. 


K. Goswami, R., S. Sarkaria, JJ.) 
(Majority Judgment}:— The vali- 
dity of the Kerala State 


Electricity Supply (Kerala State Elec- 
tricity Board and Licensees Areas) 


‘Surcharge Order 1968 is in question 


in these appeals, That order was 


‘passed in exercise of the powers con- 


ferred by Sec. 3 of the Kerala Es- 
sential Articles Control (Temporary 
Powers) Act, 1961. ‘It obliges the Board 
to collect surcharges from non-licensee 
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consumers of electricity even though 
the Board may have entered into long- 
term contracts with them. with re- 
-gard to the rate at which electricity 
is to be supplied to them, The Act is 
one to provide, in the interest of zhe 


general public for the control of zhe 
production, supply and distribution of,, 


and trade and commerce in, certain 
articles. Section 2 (a) of the Act. Je- 
fines “essential article’ as meaning 
any article (not being an essencial 
commodity as defined in the Essenzial 
Commodities Act, 1955) which may be 
declared by the Government by neti- 
fied order to be an essential article. 
Section 3 enables. the Government if 
of opinion that it is necessary or 2X- 
pedient so to do for maintaining or 
increasing the supplies of any essen- 
tial article or for securing their equ=ta- 
ble distribution and availability at 
fair prices, to make notified orcers 
providing for: 
(a) regulating by licences, permits 
or otherwise the production or manu- 
facture of any essential article; 


(b) controlling the price at which 
any essential article may be bought or 
sold; 

(c) regulating by licences, 
mits, or otherwise the storage, 
tribution, transport, disposal, acquisi- 
tion, use or consumption of any es- 
sential article; 

(d) prohibiting the withholding 
from sale of any essential article 
ordinarily kept for sale; ` 


(e) requiring any person holcing 
in stock any essential article to 
sell the whole or a specified part 
of the stock to the Government or to 
an officer or agent of the Govern- 
ment or to such other person or 
class of persons and in such -ciream- 
stances. as may be specified im the 
order; 


. (f) regulating or prohibiting any 


<class of commercial or financial trens-. 


actions relating to any essential erti- 
cle, which, in the opinion- of the 
authority making the order, are. or 
if unregulated are likely to be detri- 
mental to the public interest; 


(g) collecting any information or 
statistics with a view to regulacing 
or prohibiting any of the aforesaid 
matters; a 
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(h) requiring persons engaged in 
the production, supply or distribu- 
tion of, or trade or commerce in any 
essential article to maintain and pro- 
duce for inspection such books, ac- 
counts and records relating to their. 
business and to furnish such infor- 
mation relating thereto as may` be 
specified in the order; 

(i) regulating the processing of 
any essential article; 

(i) exercising over the whole or 
any part of an existing undertaking, 
such functions of control and sub- 
ject to such conditions, as may be 
specified in the order; 


(k) any incidental and. supple- 
mentary matters including in parti- 
cular the entering and search of pre- 
mises, vehicles, vessels and aircraft, 


_ the seizure by a person authorised to 


make such search of any article in 
respect of which such person has 
reason to believe that a contraven- 
tion of the order has been, is being 
or is about to be committed, the 
grant or issue of licences, permits or 
other documents, and the charging of 
fees therefor. 


In exercise of the powers under S. 2 
(a) electricity was declared as an es- 
sential’ article in 1965. Electricity , is 
the only article declared as an es- 
sential article under the Act so ' far 
and in spite of the wide powers with 
regard to making of notified orders 
under Section 3-the impugned Sur- 
charge Order is the only order so far 
made. It provides, as already stated, 
for levying of a surcharge on supplies 
of electricity made to bulk consu- 
mers, many of whom are respondents 
in these. appeals. 


2. The validity of the Act it~ 
self is not seriously questioned ex- 
cept in one respect which we shall 
deal with later; but it is contended 
that by the declaration of electricity 
as an essential article under the Act, 
the Act impinges upon various mat- 
ters either in List I or List III of the 
Seventh Schedule to’ the  Constitu- 
tion, According to Mr, Gupte, who 
appeared for the respondent in Civil 
Appeal No. 2557 of 1969, the legisla- 
tion is repugnant to the Electricity 
Act, 1910 and the Electricity (Supply) 
Act, 1948, in particular the latter, 
which falls within Entries 43 and 44 
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of List I. According to Mr. B. Sen, 
who appeared for the respondents in 
Civil Appeal No, 20 of 1970, the Act 
trenches upon the field occupied by 
the Electricity (Supply) Act, 1948 
which falls partly under Entry 43 of 
List I and partly under Entry 38 of 
List IH. According to Mr. G. B. Pai, 
who appeared for the Ist respondent 
in Civil Appeal No. 1733 of 1972, the 
1948 Act falls within Entry 44 of List 
I and the Kerala Act impinges upon 
that field. On the contrary, the Soli- 
citor General appearing on behalf of 
the Kerala State Electricity Board 
contends that the Kerala Act falls 
under Entries 26 and 27 of List II of 
the Seventh Schedule to the Consti- 
tution. 

3. There is, in the arguments 
on behalf of the respondents, a cer- 
tain amount of confusion, The ques- 
tion of repugnance arises only in 
case both the legislations fall within 
the same List III. There can, there- 
fore, be no question of repugnance 
between the Electricity Act and the 
Electricity (Supply) Act on the one 
hand and the 
other, if the former fall in List I or 
List III and the latter in List II. If 
any legislation is enacted by a State 
Legislature in respect of a matter 
falling within List I that will be 
without jurisdiction and therefore 
void, as 

4, The scope of the legisla- 
tive powers of the Parliament and 
the State Legislatures is now well 
settled, They are found in Art. 246 
of the Constitution, which reads: 

“246. (1) Notwithstanding any- 
thing in clauses (2) and (3), Parlia- 
ment has exclusive power to make 
laws with respect to any of the mat- 
ters enumerated in List I in the 
Seventh Schedule (in this Constitu- 
tion referred to as the “Union List”). 

(2) Notwithstanding anything in 
clause (3), Parliament and, subject to 
clause (1), the -Legislature of any 
State also, have power to make laws 
with respect to any of the matters 
enumerated in List IJTI in the Seventh 
Schedule (in this Constitution refer- 
red to as the “Concurrent List’). 


(3) Subject to clauses (1) and (2),. 


the Legislature of a State has exclu- 
sive power to make laws for such 
State or. any part thereof with res- 
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pect to any of the matters enumerat- 
ed in List II in the Seventh Sche-' 
dule (in the Constitution referred to 
as the “State List”). 


(4) Parliament has power to 
make laws with respect to any mat- 
ter for any part of the territory of 
India not included in a State not- 
withstanding that such matter is a 
menor enumerated in the State 

ist.” : 


5. In view of the provisions of 
Article 254, the power of Parliament 
to legislate in regard to matters in 
List III, which are dealt with by 
clause (2), is supreme, The Parlia- 
ment has exclusive power to legis- 
late with respect to matters in List 


I, The State Legislature has 
exclusive power to legislate 
with respect to matters in 


List I. But this is subject to the 
provisions of: clause (1) (leaving out 
for the moment the reference to 
clause 2). The power of Parliament to 
legislate with respect to mat- 
ters included in List I is sup- 
reme notwithstanding anything con- 
tained in clause (3) (again leaving out 
of consideration the provisions of 
clause 2). Now what is the meaning of 
the words “notwithstanding” in clause 
(1) and “subject to” in clause (3)? 
They mean that where an entry is in 
general terms in List II and part of 
that entry is in specific terms in List 
I, the entry in List I takes effect not- 
withstanding the entry in List II, This 
is also on the principle that the 
‘special’ excludes the ‘general’ and the 
general entry in List II is subject to 
the special entry in List I. For ins- 
tance, though house accommodation 
and rent control might fall within 
either the State List or the Concur- 
rent List, Entry 3 in List Iof Seventh 
Schedule carves out the subject of 
rent control and house accommoda- 
tion in cantonments from the gene- 
ral subject of house accommodation 
and rent control (see Indu Bhusan v. 
Sundari Devi, 1970 (1) SCR 443 = 
(AIR 1970 SC 228)). . Furthermore, 
the word ‘notwithstanding’ in clause 
(1) also means that if it is not possi- 
ble to reconcile the two entries the 
entry in List I will prevail. But be- 


-fore that happens attempt should be 


made to decide.in which list a parti- 
cular legislation falls. . For -deciding 
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under which entry a particular legis- 


lation falls the theory of “pith and. 


substance” has been evolved by ithe 
Courts. If in pith and: substance a 
legislation. falls: within one List. or 
the other but some portion of he 
subject-matter of that legislation in- 
cidentally trenches upon and might 
come to fall under another List, zhe 
Act as a whole would be valid sot- 
withstanding such incidental trerch- 
ing. These principles have been -aid 
down in a number of decisions. 


6. In re The Central Provin- 
ces and Berar Act No. XIV of 1238 
(1939 FCR 18) = (AIR 1939 FC 1) 
Sir Maurice Gwyer observed, with 
reference to the corresponding p To- 
. visions of the Government of Irdia 
Act, as follows: 

“It will be observed that by £2c- 
100 (1) the Federal Legislature is 
given the exclusive powers enumerat- 
ed in the Federal Legislative List, 
“notwithstanding anything in the -wo 
next succeeding sub-sections”’ of that 
section, Sub-section (2) is not rele- 
vant to. the present case, but suE-s. 
(3) is, as I have stated, the enact- 
ment which gives to the Provinzial 
Legislatures the exclusive powers 
enumerated in the Provincial Legisia- 
tive List. Similarly Provincial Legis- 
latures are given by Section 100 (3) 
the exclusive powers in the Provin- 
cial Legislative List “subject to the 
two preceding sub-sections”, that is 
sub-sections (1) and (2). Accordingly, 
the Government of India further con- 
tend that, even if the impugned Act 
were otherwise within the compe- 
tence of the Provincial Legislature, it 
is nevertheless invalid, because zhe 
effect of the non obstante clause in 
Section 100 (1), and a fortiori of 
that clause read with the oper-ng 
words of Section 100 (3), is to make 
the . federal power prevail if federal 
and provincial legislative powers 
overlap.” 
He observed further: : 


“Only in the Indian Constituto 
Act can the particular problem azise 
which is now under considerat-on; 
and an endeavour must be made to 
solve it, as the Judicial Commi-tee 
have said, by having recourse to she 
context and scheme of the Act, znd 
a reconciliation attempted. betwzen 
two apparently conflicting jurisdic- 
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tions by reading the two. entries to- 
gether: and by interpreting, and, 
where necessary, modifying, the lan- 
guage of the one by that of the 
other. If indeed such a reconciliation 
should prove impossible, then, and 
only then, will the non obstante 
clause operate and the federal power 
prevail; for the clause ought to be 
regarded as a last resource, a witness 
to the imperfections of human ‘ex- 
pression and the fallibility of legal 
draftsmanship.” ` 


7. In Subrahmanyan Chettiar 
v. Muttuswami Goundan (1940 FCR 
188) = (AIR 1941 FC 47) the same 
learned C. J. observed: 


“Section 100 (3) of the Constitu- 
tion Act provides that a ` Provincial 
Legislature has the exclusive power 
of legislating with respect to the 
matters enumerated in List II, the 
Provincial Legislative List, But this 
power is expressly stated to be sub- 
ject to the provisions of Section 100 
(1), which give an exclusive power 
to the Federal Legislature to legislate 
with respect to the matters enume- 
rated in List I, the Federal Legisla- 
tive List. Hence, though Parliament 
has no doubt done its best to enact 
two lists of mutually exclusive 
powers, it has also provided, ex 
majori cautela, that if the two sets 
of legislative powers should be found 
to overlap, then the federal legisla- 
tion is to prevail. And the reason 
for this is clear, However carefully 
and precisely lists of legislative sub- 
jects are defined, it is practically im- 
possible to ensure that they never 
overlap; and an absurd situation 
would result if two inconsistent laws, 
each: of equal validity, could exist 
side by side within the same terri- 
tory.” 


In the same case Sulaiman J. observ- 
ed: i 


“On a very strict interpretation 
of Section 100, it. would necessarily 
follow that from all matters in List 
Il which are exclusively assigned to 
Provincial Legislatures, all portions 
which fall in List I or List III, must 
be excluded. Similarly, from all 
matters falling in List III, all por- 
tions which fall in List I must be ex- 
cluded.. The section: would then mean 
that the Federal Legislature has full 
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and exclusive power to legislate 
with respect to matters in List I, and 
has also power. to legislate with res- 
pect to matters in List ITI. 
vincial Legislature has 
power to legislate with 


exclusive 
respect to 


List II, minus matters falling in 
List I or List III; has. concurrent 
power to legislate with respect to 


matters in List II, minus matters 
falling in List I. In ‘its fullest scope, 
Section 100 would then mean that if 
it happens that there is any subject 
in List II which also falls in List I 
or List ITI, it must be taken as cut 
out from List II. On this strict in- 
terpretation there would be no ques- 
tion of any real overlapping at all. 
- If a subject falls exclusively in List 
If and no other List, then the power 
of the Provincial Legislatures is sup- 
But if it does also fall with- 


reme, 
in List I, then it must be 
deemed as if it is not in- 
cluded in List II at all. Similarly, 


if it also falls in List HI, it must be 
deemed to have been excluded from 
List I. The dominant position of 
the Central Legislature with regard 
to matters in List I and List III is 
thus established, But the rigour of 
_ the literal interpretation is relaxed 
by the use of the words “with res- 
pect to” which as.already pointed out 
only signify. “pith and substance”, 
and do not forbid a mere: incidental 
encroachment.” ; EN 2 


8. In Governor-General in 
Council v. Province of Madras, (1945 
FCR 179) = (AIR 1945 PC 98) the 
Judicial Committee of the Privy 
Council observed: i 


“For in a Federal Constitution, in 
` which there is a division of legisla- 
tive powers between Central and 
Provincial legislatures, it appears to 
be inevitable that controversy should 
arise whether one or other legisla- 
ture is not exceeding its own, and 
encroaching on the other’s, constitu- 
tional legislative power, and in such 
a controversy it is a- principle, which 
their Lordships do not hesitate to 
apply in the present-case, that it is 
not the name of the tax but its real 
nature, its “pith and substance” as 
it has sometimes been said, which 
must determine into what category it 
falls,” 5 i 


A Pro- 
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9. In Prafulla Kumar Mukher- 
jee v. Bank of Commerce, Ltd. 
Khulna, (1947 FCR 28) = (AIR 
1947 PC 60) the Judicial Committee 
of the Priyy Council quoted with 
approval the observations.of Sir Mau- 
rice Gwyer C, J. in’ Subrahmanyan 
Chettiar’s case (AIR 1941 FC 47) 
(supra) to the effect: 


. "It must inevitably happen from 
time to time that legislation, though 
Purporting to deal with a subject in 
one list, touches also on a subject 
in another list, and the different 
Provisions of the enactment may be 
so closely intertwined that blind ob- 
servance to a strictly verbal inter- 
pretation would result in a large 
number of statutes being declared 
invalid because the legislature en- 
acting them may appear to have 
legislated in a forbidden sphere. 
Hencé the rule which has been evolv- 
ed by the Judicial Committee, where- 
by the impugned statute is examin- 
ed to ascertain its ‘pith and sub- 
stance,’ or its ‘true nature and cha- 
racter,’ for the purpose of determin- 
ing whether it is legislation with 
baci to matters in this list or in 
at.’ e. i 


They also held: 


“Thirdly, the extent of the inva- 
sion by the provinces into subjects. 
enumerated in the Federal List has 
to be considered, No doubt, it is an 
important matter, not, as their Lord- 
ships think, because the validity of 
an Act- can be determined by discri- 
minating between degrees of inva- 
sion, but for the purpose of deter- 
mining what is the . pith and sub- 
stance of the impugned Act. Its pro- 
visions may advance so far into‘ Fe- 
deral territory as to show that its 
true nature is not concerned with 
Provincial matters, but the question 
is not, has it trespassed more or less, 
but is the trespass, whatever it be, 
such as to show that the pith and 
substance of the impugned Act is 
not money lending but promissory 
notes or banking? (Once that ques- 
tion is ‘determined the Act falls on 
one ‘or the other side of the line and 
can be seen as valid or invalid ac- 
cording to its true content, This 
view places the precedence accorded 
to the three lists in its proper per- 
spective.” 
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10. The matter has been ea- 
borately discussed in Union of Ineia 
v. H. S. Dhillon, : (1972) (2) SCR 33 
= (AIR 1972 SC 1061). All the re- 
vant earlier decisions have been cca- 
sidered there and for the purpose of 
these cases itis not necessary to €- 
ter into any further discussion : on 
this aspect 


11. Having discussed me 
question of the legislative field it 
might be necessary to discuss she 


question as to what happens if it 
should be held that the matter uncer 
consideration in` these cases falls 
within the Concurrent List, that is, 
Entry 38 in List III as contended in 
the alternative by some of the rəs- 
pondents, As already mentioned the 
question will arise only if it should 
be held that the Kerala State Act 


falls under Entry 38 as contended by. 


Mr, B. Sen. If the impugned legis- 
lation falls under List HI then -he 
question of repugnancy of that legs- 
lation with the existing law or ihe 
law made by Parliament, as the case 
“may be, will have to be considered. 
Both the 1910 Act as well as Ihe 
1948 Act are existing law as cn- 
templated under Art. 372 of the 
Constitution, An existing law con- 
tinues to be valid even though he 
legislative power with respect to zhe 
subject-matter of the existing aw 
might be in a different list under 
the Constitution from the list unser 
which it: would have fallen under 
the Government of India Act, 1835. 
But after the Constitution came ato 
force an existing law could be 
amended or repealed only by the 
legislature which would be compe- 
tent: to enact that law if ib were to 
be newly enacted, In that sense koth 
the 1910 Act and the 1948 Act cculd 
be amended or repealed by the Far- 
liament and also by the State Lesis- 
lature if it obtains the Presidertial 
assent to an Act amending or re- 
.pealing the 1910 Act or 1948 Act 
(leaving aside for the moment the 
question whether they fall wholly or 
partly under Entries-43 and 44 of 
List I of the Seventh Schedule to 
the Constitution). That the quesfion 
of repugnancy can arise only with 
reference to a legislation faling 
under the Concurrent List is 30w 
well settled. In A S, Krishna v. 


K. S. E. Board v. Indian Aluminium Co, 


universities (Entry 44), 
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State of Madras, (1957 SCR 399) = 
(AIR 1957 SC 297) after referring to 
Section 107 of the Government of 
India Act, 1935, which is in terms 
similar to clause (1) of Art, 254, this 
Court observed: ` 


“For this section to apply, two 
conditions must be fulfilled: (1) The 
provisions of the provincial law and 
those of the Central legislation must 
both be in respect of a matter which 
is enumerated in the Concurrent List, 
and (2) they must be repugnant to 
each other. It is only when both 
these requirements are satisfied that 
the provincial law will, to the ex- 
tent of the repugnancy, become 
void.” 

To the similar effect is the decision in 
P. N. Kaul v. State of J and K, (1959 
Supp (2) SCR 270) = (AIR 1959 SC 
749). The whole question of repugn- 
ancy is elaborately discussed in J 
and K, State v. M. S. Farooqi, (1972 
(3) SCR 881) = (AIR 1972 SC 1738). 


12, Let us now, therefore, 
consider what in its pith and sub- 
stance is the subject-matter of the 
Kerala Act. Is it an Act dealing 
with incorporation, regulation and 
winding up of trading corporations, 
including banking, insurance and any 
financial corporations but not includ- 
ing co-operative societies (Entry 43); 
or incorporation, regulation and 
winding up of corporations, whether 
trading or not, with objects not con- 
fined to one State, but not including 
Clearly the 
Act itself does not deal with any of 
these subjects, It is true that the 
notification issued under Section 2 
(a) declaring electricity as an essen- 
tial article enables orders to be made 
under Section 3 of the Act, But the 
only question we are concerned with 
in this case is the validity of the 
surcharge order, No notified order 
has been made under any of the 
powers conferred on: the State by 
Section 3 except the impugned Sur- 
charge Order, If the Act had stood as 
it is or even if the notification had 
stood as itis nobody would have 
any cause for complaint It is only 
by the issue of the Surcharge Order 
that the respondents have been af- 
fected. It is for the purpose of de- 
ciding the question of the validity of 
the Surcharge Order that we have 
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to decide the validity of the declara- 
tion under Section 2 (a) of electricity 
as an essential article, Does the noti- 
fication make the legislation one re- 
lating to electricity under Entry 38 
of List III? Was it necessary to get 
the President’s assent for this noti- 
fication as contended by some of the 
respondents? Quite clearly no Pre- 
sidential assent was possible to the 


notification, Article 254 (2) does not 
contemplate Presidential assent to 
notifications issued under the Act. 


The Article contemplates Presidential 
assent only to laws made by the Legis- 
“lature of a State. We shall later deal 
with the question whether the assent 
of the President. to the Act after 
the 1965 notification declaring elec- 
tricity as an essential article vali- 
dates that notification. 


13. The Electricity Act 1910 
and the Electricity (Supply) Act, 
1948 can be said to cover the whole 
teld relating to electricity under 
Entry 38 of List III of the Seventh 
Schedule, We are clearly of the 
l'opinion that the argument of Mr. 
Pai that the 1948 Act falls under 
Entry 44 of List I has no substance. 
It does not deal with the incorpora- 
tion, regulation and winding up of a 
corporation with objects not confin- 
ed to-one State. The Central Elec- 
tricity Authority created. by that 
Act is not an incorporated body, 
whereas the various State Electricity 
Boards are incorporated. The Act 
deals with the incorporation and re- 
gulation of the State Electricity 
Boards, Where a State Electricity 
Board is to operate beyond the limits 
of the State for which it is consti- 
tuted, it is done only by means of 
an agreement with the’ other State 
in which it is to operate. The State- 
ment of Objects and Reasons of that 
Act does not help his contention. 
The co-ordinated development of 
‘electricity in India on a regional basis, 
for which the Government felt it 
‘necessary to bring -in legislation 
which resulted in the Electricity 
(Supply) Act, 1948 cannot show that 
it deals with the incorporation and 
regulation of an inter-State corpora- 


- tion. The statement itself proceeds 
on the basis that the executive 
power will vest in the provinces, 


which means that the legislation falls 


A. í R. 


in the Concurrent List. The State- 
ment of Objects and Reasons also 
mentions the necessity for the con- 
stitution of semi-autonomous.. bodies 
like Electricity Boards to administer 
the grid systems, The Electricity 
Boards, as already mentioned, are 
confined to the jurisdiction of States. 
The Statement of Objects and Rea- 
sons itself shows that what was con- 
templated was a legislation under 
the Entry in the Concurrent List. 
The Statement of Objects and Rea- 
sons, however, mentions Entry 33 of 
the Federal List of the Government 


of India Act, 1935 as the Entry 
under which the legislation was 
undertaken, That Entry. corresponds 


to Entries 43 and 44 of List. I of 
Seventh Schedule to the Constitution. 
Therefore, the Statement of Objects 
and Reasons does not show that. the 
Electricity (Supply) Act falls under 
Entry 44. The question then is whe- 
ther it falls within Entry 43. The fact 
that Statement of Cbjects and Rea- 
sons mentions Entry 33 of List I (of 
the Government of India Act) as the 
legislative head under which the 
legislation was being undertaken is 
not conclusive, We have, therefore, 
to consider whether Electricity (Sup- 
ply) Act, 1948 falls under Entry 43 
as contended by some of the respon- 


dents. . j 
š ` A 4 


14. There is no doubt that 
the Act does deal with the incorpo- 
ration and regulation of the Electri- 
city. Boards, but the question is. whe- 
ther in pith and substance it is a 
legislation regarding the constitution 
and regulation of the Electricity 
Boards falling under Entry 43 of 
List I or on electricity falling under 
Entry 38 of List III. The object of 
the Electricity (Supply) Act as seen 
from the preamble is to rationalise 
the production and supply of electri- 
city and to take measures conducive 
to electrical development.. In the 
Statement of Objects and Reasons it 
is stated that “there is necessity for 
the constitution of semi-autonomous 
bodies like Electricity Boards to ad- 
minister the grid system on quasi- 
commercial lines, and that such Boards 
cannot, however, be set up by Pro- 
vincial Governments under the exist- 
ing Constitutional Act as they would 
be in the nature of trading corpora- 
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tions within the meaning of Entry 
33 of the Federal Legislative List” 
The Statement of Objects and Rei- 
sons though not relevant for 
purpose of interpreting tha sections -f 
the Act, will throw light upon tke 
object of the legislature from tke 
historical view point. : 


15. Let-us now look at tke 
Act itself, Section 3 provides fir 
the constitution of a Central Electr- 
city Authority. It says that the Cez- 
tral Government shall constitute a 
body called the Central Electricizy 
Authority to exercise such functions 
and perform such duties and in suzh 
manner as the Central Governmeat 


may prescribe or direct. Section 5 
provides for the constitution ard 
composition of State Electricicy 


Boards, Section 6 says that the Gov- 
ernment of any State may in lieu vf 
constituting a Board under Section 5 
enter into an agreement with t~e 
Government of a contiguous State to 
provide that the Board constitut=d 
for the latter State shail exercise tue 
functions of a Board under the A-t 
in the former State, Section 7 deals 
with the effect of inter-State agree- 
ment as contemplated in Section 6. 
Section 8 provides ` for terms a-d 
conditions of appointment of tae 
members of the Board. Section 9 +e- 
lates to the qualifications of tne 
members of the Board. Section 10 
deals with removal or suspension of 
the members of the Board, S. 18A 
gives power to the State Govermn- 


ment to declare void certain transé>- 


tions in connection with which a 
member has been removed uncer 
the provisions of Section 10. Sec. 12 
provides that the Board shall be a 
body corporate. 
for the meetings of the Board. Sec- 
tion 15 deals with the appointment 
of the staff by the Board. Section 16 
states that the State Government 
shall constitute a State Electricty 
Consultative Council for the State 
and provides for constitution of tkat 
body. See. 17 provides for the cm- 
stitution of a Local-Advisory Com- 
mittee, Section 18 describes fhe 
general duties of the Board, Sec. 19 
says that the Board may supply 
. electricity to any licensee or person’ 
‘ requiring such supply in any area in 
which a scheme sanctioned under 
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Section 14 provicas. ` 
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Chapter V is in force. Section 20 pro- 
vides for power of the Board to en- 
gage in certain undertakings, Sec-. 
tion 21 concerns the power of the“ 
Board in relation to water-power, By 
Section 22 the Board is invested with 
power to’ conduct investigations, ex- . 
periments and trials for the improve- : 
ment of the methods of transmission, . 
distribution and supply etc. of electri- ` 
city. Section 24 deals with the power 
of the Board to contribute to certain 
associations engaged in generation, ; 
distribution and supply of electricity. . 
Section 25 says that the Board may, 
from time to time, appoint qualified 
persons to be Consulting Engineers to 
the Board. Section 26 says that the 
Board shall have all the powers and 
obligations of a licensee under the 
Indian Electricity Act, 1910, Sec. 28 
concerns the preparation of scheme 
for establishment of generating sta- 
tions etc, Section 29 provides for 
publication and sanctioning of schemes 
prepared under Section 28, Section 


°30 deals with the matters to be con- 


sidered by the authority in recom- 
mending a scheme, Sections 31 and. 
32 also relate to schemes, Section 34 ° 
deals with controlled stations. Sec- 
tion 35 provides for the supply by 
the Board to licensees owning generat- : 
ing stations, while Section 36 gives 
power to the Board to close down: 
generating stations. Section 37 pro- 
vides for purchase of generating sta~: 
tions or undertaking or main trans- 
mission lines by the Board, Sec, 38 
makes provision for establishing new 
generating stations by the Board. 
Section 39 deals with the arrange- 
ments to be made with the licensee 
for operation of the Board’s generat- 
ing stations. Section 40 makes pro- 
vision regarding the connections with 
main transmission lines purchased by 
the Board. Section 41 relates to the 
use by the Board of transmission 
lines. Section 42 provides: for 
power of the Board for placing wires, : 
poles etc. Section 43 describes the : 
powers of the Board to enter into - 
arrangements for purchase or sale. 
of electricity under certain condi- 
tions, Section 44 places certain res- | 
trictions on establishment - of ` 
generating stations or major. 
tions or replacement of plant in 
generating stations. Section 45 says 
that if any licensee failed to close 
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Jown his generating «station, pursu- 
ant to a declaration of the Board 
under Section 36, or if any | person 
establishes or acquires a new gene- 
‘rating station, the Board may autho- 
rise any of its officers to enter upon 
the premises of such. station - and 
shut down the, station. 
provides for Grid Tariff. It says that 
a tariff to be known as the’ Grid 


' Tariff shall, in accordance with any 


regulations made in this behalf, . be 
fixed from time to time by the Board 
in respect of each area for which'a 
scheme is in force, and tariffs - fixed 
under the section may, if the Board 
thinks fit, differ for different areas, 
and sub-section (2) of that 

provides that the Grid ~ Tariff 
apply to sales of electricity by 
Board to licensees when so 
ed under any of the first, 


shall 

the 
requir- 
second 


and third schedules and shall also be~ 


applicable to sales of. electricity by 
the Board to licensees in other cases. 
Section 47 vests power in the Board 
to make alternative 
with licensees, Section. 49 makes 
provision for sale of electricity. by 
the Board to persons other than li- 
censees, Section 50° says that the 
Board should not supply electricity 
in certain circumstances. Section 55 
provides that licensees ` should com- 
ply with the directions of the Board. 
Section 63 says that the State Gov- 
ernment may make subventions to 
the Board for the purpose of the 


Act. Section 64 provides for - loans 
by the State Government to the 
Board, Section 65 gives power to 


the Board to borrow, Section 66- pro- 
vides for guaranteeing of loans rais- 
ed by the Board by the State Gov- 
ernment, Section 67 provides for 
priority of the liabilities of the 
Board. 
for depreciation reserve, Section 69 
deals with the accounts: of the Board 

and their audit. ‘Section 76 provides 
' for arbitration of all disputes arising 
between the State. - Government or 
the Board and licensee or other per- 
son, Section 78 vests power in. the 
State Government to make.’ rules. 
Section 78A says that in ‘the . dis- 
charge -of its -functions, the 
shall be’ guided -by such direc- 
tions on question of policy as 
may ‘be given to it by the .Govern- 
ment, ` Section’ 79 vests power in the 
Board to make regulations, 


` Section. 46 ` 


section, 


arrangements ` 


Section 68 makes provision’ 


Board’ 


Section 


v. 
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81 says that all members, officers 
and servants of the Board shall be 
deemed to be public servants with- 
in' the meaning of Section 21 of the 
Indian Penal Code.. 


16. It would be obvious that 
one. part:-of the Act does deal with 
the constitution of the Board, the in- 
corporation of the Board and the 
regulation of its activities. But the 
main purpose of the Act is for ra- 
tionalising the production’ and sup- 
ply of electricity, The regulation 
contemplated in Entries 43 and 44 
is not regulation of the business of 
production, distribution and supply of 
electricity of the corporation. As the 
1910 and 1948 Acts together form a 
complete code, with respect to En- 
try 38 in List III the Board is only 
an instrument fashioned for carrying 
out this object, The provision re- 
garding the incorporation and regu- 
lation of the Electricity Board should 
be taken to be only incidental to the 
provision regarding production, sup- 
ply and distribution of electricity. 


17, It was observed by this 
Court in R. C. Cooper v. ` Union of 


India 1970 (3) SCR530 = (AR 1970 
SC 564): 5 

‘The argument raised iy Mr. 
Setalvad, intervening on behalf of 


the State of Maharashtra and the 
State of Jammu and Kashmir, that 
the Parliament is competent to en- 
act Act 22 of 1969, because the sub- 
ject-matter of the Act is- “with res- 
pect ‘to” regulation of trading. corpo- 
rations and matters subsidiary and 
incidental thereto and on that ac- 
count is covered in its entirety by 
Entries 43 and 44 cf List I of the 
Seventh Schedule. cannot be upheld. 
Entry 43 deals: with incorporation, 
regulation and winding up of trading . 
corporations including banking com- 
panies, Law régulating the business 
of a corporation is not a law with 
respect to regulation of a corporation. 
In List I entries expressly rélating to 
trade and commerce are Entries 41 
and 42, Again several entries in: List 
I relate to activities commercial in 
character. Entry 45 ~'Banking’; En- 
try 46 “Bills of- exchange, ` cheques, 
promissory notes and other like in- 
struments; Entry 47 “Insurance”; 
Entry.-48 “Stock exchanges and fu- 
ture markets”; - Entry 49 ‘Patents, 
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inventions and designs.” There are 
several entries relating to activi-ies 
commercial as well as 
‘cial in List II — Entry 21 “Fisnae- 
ries”; Entry 24 ‘“Industries......”5 
Entry 25 “Gas and Gas. works”; mn- 
try 26. “Trade and commerce”; . an+ 
try 30 “Money-lending and monay- 
‘Jenders”; Entry 31 “Inns and Ian- 
keeping”; Entry 33 “Theatres and 
dramatic performances, cinemas etz.”. 
We are unable to accede to the arzu- 
ment that the State Legislatures are 
competent to legislate in respect of 
the subject-matter of those. entes 
only when the commercial activities 
are carried on by individuals and not 
when they are carried. on by corpo- 
rations.” Therefore the provisions in 
the 1948 Act regarding the Boazd’s 
-lfunctions do not make it one fal--ng 
under Entry 43 of List I. 


18. In Ramtanu Housing So- 
ciety v, State of Maharashtra (197! 
(1) SCR 719) = (AIR 1970 SC 1°71) 
this Court had dealt with the Maha- 


rashtra Industrial. Development Act, 
1961 and the question whether ~he 


Maharashtra. Development’ Corpera- 
tion formed under the Act was a 
trading corporation. In holding taat 
the legislation fell under Entry 24. 
of the State List and not under En- 
try 43,of the Union List this Court 
observed: l 

“The Act is one to make 'a` sae- 
cial provision for securing the order- 
ly establishment in industrial azeas 
and industrial estates of- industries 
in the State of Maharashtra, and to 
assist generally in the organisanon 
thereof, and for that purpose to 
establish an Industrial ‘Development 
Corporation, and for purposes con- 
nected with the matters aforesaid. 

The Corporation ‘is established 
for the purpose of securing and as- 
sisting the rapid and orderly eta- 
blishment and-organisation of indus- 
tries in industrial areas and indus- 
trial estates in the State of Meha- 
rashtra, : E: 

Broadly stated the functions and 
powers of the Corporation are:to de- 
velop industrial areas and induszrial. 
estates by providing amenities . of_ 
road, supply of. water.or electricity, 
street lighting, drainage or 
otherwise transfer any property neld 
by the Corporation on such conditions 


esseere 
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non-commer- . 


does not fall within Entry 7 
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as may be deemed proper by 
Corporation. ...... 


S.C. 1043 
the 


The principal- functions of the 
Corporation in.regard to the esta- 
blishment, growth and development 
of industries in the State are first to 


, establish and manage industrial esta- 


tes at selected places and secondly to 
develop industrial areas ` selected by 
the State Government, When indus- 
trial areas are selected the necessity 
of acquisition of land in those areas 
is apparent, The Act, therefore, con- 
templates that the State Government 
may acquire land. by publishing a 
notice specifying. the particular pur- 
pose for which such: land is requir- 
ed, .:.... Where the land has been 
acquired for the Corporation or any 
local authority, the State Govern- 
ment shall, after it has taken pos- 
session of the land, transfer the land 
to’ the Corporation or: that local 
authority, ........ s : À 


Osoro ocsoso aovoop osssoe sensos ocosao oooose 


It is in the background of the 


- purposes of the Act and powers and 


functions of ‘the Corporation that 
the real and true character of the 
legislation will- be determined. ...... 
Industries come within Entry 24 of 
the State List, The establishment, 
growth and development of indus- 
tries in the State of ae 
an 
Entry 52 of the Union List, Establish- 
ment, growth and development of in- 
dustries in the State is within the State 
List of industries ......Acquisition or 


: requisition of land falls under Entry 42 


of the Concurrent List, In order ` to 
achieve growth of -industries it is 
necessary not only to acquire land 


_ but also to implement the purposes 


of the Act, The Corporation is there- 
fore established for catrying out the 
purposes of the Act. The pith and 
substance of the Act is establishment, 
growth and. organisation of industries, 
acquisition of land: in that behalf and 
carrying out the purposes of the Act by 
setting up the Corporation as one ofthe 


.limbs or agencies. of the Govt, The 


powers .and functions of the Corpora- 
tion show in no uncertain terms that - 
these are all in aid of the. principal 
and predominant purpose of esta- 
‘lishment, growth and development 
of industries, The Corporation is esta- 
blished for that purpose, We, 
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therefore, hold that the Act is a va- 
lid piece of legislation.” 


19. In the present case the in- 
corporation of the State. Electricity 
Boards is merely for the rationalisa- 
tion of the production and supply of 
electricity,. for taking measures con- 
ducive to electrical development and 
for all matters , incidental thereto. 
The incorporation of the Electricity 
Boards being incidental. to the ra- 
tionalisation of the production’ and 
.jsupply of electricity and fer being 


“teonducive to electrical development, ` 


the 1948 Act in pith and substance 
should be deemed to be one falling 
under Entry 38 of List III. Further- 
more, Electricity Boards are not 
trading corporations. They are pub- 
lic service corporations. They have 
to function without any profit mo- 
tive. Their duty is to promote co- 
iordinated development of the genera- 
tion, supply and distribution of elec- 
tricity. in the most efficient and eco- 
nomical manner with particular re- 
ference to such development in areas 
not for the time being served or 
adequately served by any licensee 
(Section 18), 
that as far as practicable they shall 
not carry on their operations at - a 
loss (Section 59), They get subven- 
tions from the State Governments 
(Section 63), . In the discharge of 
their functions they are guided by 
directions on questions of policy 
given by State Governments (S. 78A). 
There are no shareholders and there 
is no distribution of profits. This is 
another reason why the 1948 Act can- 
Inot be said to fall under Entry 43 of 
List I. : l ' 
20. The question, therefore, is 
whether the impugned legislation 
falls under Entry 38 of List II or 
Entries 26 and 27 of List II and if 


the former, whether it is repugnant- 


to the existing. law on the subject, 


that is, the 1910- and 1948. Acts and. 


if that. were so, whether that re- 
pugnancy has been cured by Presi- 
, dential assent? 


21. Even assuming that part 
of the 1948 Act- is legislation with 
respect to incorporation and regula- 
tion of a trading corporation, falling 
under Entry 43 of List I of Schedule 
Seven, the rest of it will fall under 

Entry 38 of List III. That part of 


The only injunction is | 
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the Act relating to the regulation of 
the activities regarding production and 
distribution of electricity would, ag 
we have shown, fall under the Entry 
‘Electricity, The Kerala Act i 
nothing to do with the incorporation 
and regulation of the Electricity 
Board and, therefore, it can only re~ 
late to Entry 38 of List III, if at all. 


22. The argument of the 
learned Solicitor General appearing 


on behalf of the Kerala Electricity - 
Board in support of his submission 
that the legislation falls under En- 
tries 26 and 27 of List II may be. 
summarised as follows: Those entries 
do not enable the State Legislatures 
to legislate with regard to ail cons 
ceivable goods like arms, amnunition, 
atomic minerals ete. as was aruged 
by Mr. Sen. A legislature while 
legislating with respect to matters 
within its competence should be 
deemed.to know its limits and ita 
legislative authority and should not 
be deemed to be legislating beyond 
its- jurisdiction, One thing that has 
always got to be kept clear in’ one’s 
mind is that there may be more 
than one aspect with regard to a 
particular subject-matter, “Essen- 
tial articles” is a term which has ac- 
quired a definite connotation in 
Indian legislative practice and is not 
a vague or a general term, In the 
Government of India Act 1935 En- 
tries.27 and 29 in List I correspond 
to Entries 26 and 27 of List II in the 
Constitution, There was no entry in 
that Act corresponding to Entry 33 
of List HI of :the Constitution. Sec- 
tion 102 of that Act enabled-the Fe- 
deral Legislature to legislate in the 
State List during the emergency. 
During the World War the Defence 
of India Act 4939 enabled the Cen- 
tral Government to make such rules 
as appeared to it necessary or expe- 
dient for maintaining. supplies and 
services essential to the life of the 
community. Rule 81 of the Defence 
of India Rules dealt with maintaining 
supplies and services essential for the 
life of the community and electricity 
was specifically referred to as an - 
article within the scope of that rule. ; 
Many orders regarding electricity 
were made during the course of that 
war like Electricity Control Order, 
1942 of Bihar. When the proclama- 
tion of emergency was revoked on. 
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1-4-1946 the laws made by the Fe- 
deral Legislature with respect to 
matters included in the Provincial 
Legislative List -would have ceased. to 
have effect and therefore the Brifish 


Parliament enacted India (Centzal 
Government and Legislative) Act, 
1946 enabling the Federal Legisla- 


ture to make laws with respect to 
trade and commerce (whether or not 
within the Province) in, and produc- 
tion, supply and distribution of œt- 
ton, woollen textiles, papers, foad- 
stuffs etc. and in exercise of that 
power the Central Legislature ən- 
acted Essential Supplies (Tempor=ry 
Powers) Act, 1946 for continuance of 
powers to control production, supply 
and distribution etc. In respect of 
articles not covered by the Cencral 
Act the Provinces passed simlar 
laws regarding other essential com- 
modities, for instance, Madras Essendial 
Articles Control and Requisitior_ng 
Act, 1949 in respect of ten articles in- 
cluding electricity. At present electri- 
city is the only article included wifhin 
the scope of that Act. The Essertial 
Commodities Act 1955 was passed by 
Parliament on 1-4-55. Essential ccm- 
modity was defined in that Act. It 
practically included every matter re- 
garding industry within the legislaive 
competence of Parliament. Thus the 
word ‘essential commodity’ is an 2x- 
pression corresponding to a commožity 
essential to the life of the commu- 


nity. It is not, therefore, open to 
the authority exercising powers 
under Section 2 (a) of the Kerala 


Act to declare any and every œm- 
modity as an essential - commodity. 
That Act deals with essential arti- 
cles not being essential articles čealt 
with by the Central Act. of 1355. 
It is not an Act with respect to the 
incorporation or regulation of tracing 
corporations and therefore does not 
fall under Entry 43 or 44 of list 
I. It is not a legislation with zes- 
. pect to electricity and therefore 
- does not fall under Entry 38 of List III, 
Electricity being beyond doubt an 
essential article may be declared t= be 
an essential article under the Act. In 
that case the power exercised is not 
in relation to electricity qua ele-tri- 
city but electricity as an essertial 
article, The Act therefore in vith 
and substance is with respect to trade 

and commerce and production, supply 
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and distribution. We agree that this 
is the correct view,. It is not a per- 
manent legislation with respect to 
electricity but a temporary one deal- 
ing with a temporary situation. There 
can be no doubt about the argument 
on behalf of the Board that the 
Surcharge Order is necessary for its 
survival and existence without which 
there can be no production or supply 
of electricity. That is why it is a 
matter falling under Entries 26 and 
27 of List II, It is no valid criticism 
of this view to say that the powers 
of the Board under the 1948 Act are 
overridden by the Surcharge Order 
and the order is therefore repugnant 
to the 1948 Act. Indeed the Board 
is more than willing, it is anxious, 
for the Surcharge Order to be made. 
It is not necessary to resort to S, 59 
for this purpose, This is a simple 
case of a contract being overridden 
in exercise of statutory powers, 


23. In the alternative it is ar- 
gued as follows: -The Kerala Act in- 
so far as it deals with electricity can 
be deemed to be legislation under. 
Entry 38 of List III. Though the 
Act itself has not declared any arti- 
cle as an essential article, when a 
declaration was made under S. 2 (a) 
in 1965 declaring electricity as an 
essential article for the purposes of 
the Act, it became part of the Act. 
When the President assented to the 
Kerala Act in 1962 it may be that it 
cannot be deemed that he had as- 
sented to it on the basis that the 
provisions of that Act were repugn- 
ant to, some Act made’ by Parliament 
or some existing law in the Concur- 
rent field because there was nothing 
in the Act itself which made it re- 
pugnant to any Act passed by Par- 
liament or any existing law. But 


-when he assented in 1967 to the Act 


extending the life of the Kerala Act 
by another two years the declaration 
of electricity as an- essential article 
had been made and should be deem- 
ed to have become part of the Act. 
So far we are in agreement with the 
argument of the learned Solicitor 
General. But when he goes further | 
and argues that in so far as the con- 
sequence of . such declaration - was 
that the State Government was ena- 
bled to make orders regarding pro- 


duction, supply and distribution of 
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alectricity, there was a possibility of 
such orders being repugnant to the 
provisions of the Electricity Act, 
1910 and the- Electricity (Supply) 
Act, 1948 and therefore any such re- 
pugnance was cured by the assent 
given: by the President, we cannot 
agree, We agree that the assent 
should be deemed not merely to the 
substitution of the words “five 
years” by the words “seven years” 
in the Kerala Act, but to the Act as 
a whole, that is, as amended by the 
1967 Act and’ any repugnance be- 
tween the Kerala Act and the Elec- 
tricity Act, 1910 and the Electricity 
(Supply) Act, 1948 should be deemed 
to have been cured by such assent. 
When assenting to the 1967 Act the 
President should naturally have look- 
ed into the whole Act, that is, the 
1961 Act as amended by the 1967 
Act. But the declaration itself did 
not create any repugnancy with the 
1948 Act, It was in 1968 that the 
Surcharge Order was made, in pur- 
suance of which the bills were serv- 
ed on the various respondents in 
‘these appeals and demands made for 
enhancing charges for electricity. 
And it was the Surcharge Order that 
can be said to create the repugnancy 
if at all, It is only actual repugn- 
ancy that can be cured by Presiden- 
tial assent and not the possibility. of 
repugnancy, i i ; 


24.- Mr. Krishnamoorthy Iyer 
appearing for the respondents in 
Civil Appeals Nos, 1371 and 1373-74 


of 1973 is therefore right when he- 


argues that the declaration of elec- 
tricity as an essential article in 1965 
did not in any way affect the rights 
of the respondents but only the 
Surcharge Order of 1968 and that as 
the bills for enhanced charges for 
electricity were served on the res- 
pondents in 1968 . before the 
amendment of the Act the Surcharge 
Order and the demands made were 
not cured of their repugnancy till 
the 1969 Amendment Act was assent- 
ed to by the President assuming that 
there is such repugnancy. If there 
is such repugnancy by virtue of the 
Surcharge’ Order the assent of the 
President can cure the repugnancy 
between the Kerala Act and the 1910 
and 1948 Acts only if it is’ subse- 


quent to the Surcharge Order, It is 


1969- 
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the exercise of the power under Sec- 

. tion 3 of the Kerala Act that is al- 
leged to have created the repugnancy. 
We do not pause to consider whether 
there’ is in fact any repugnancy. be- 
.tween the Surcharge Order and the 
1948 Act, 

25. The question still remains 
whether: when a declaration is made 
under Section 2{a) of the . Act de- 
claring an article as an ‘essential arti- 
cle or an order is made under Sec. 3 
such a declaration or order becomes 
part of the Act? In England even 
where an Act declares that subsidiary 
legislation shall have effect as if. en- 
acted in the Act it does not preclude 
the Court from calling in - question 
the subsidiary legislation where it is 
inconsistent with the provisions of 
the Act (Minister of Health v. The 
King, 1931 AC 494), But it would 
appear that where the statute pro- 
vides for the laying of the rules be- 
fore Parliament and the Parliament 
could have annulled them, such apro- 
vision would make the subordinate 
legislation beyond challenge (Insti- 
tute of Patent Agents v, Lockwood, 
1894 AC 347), In India many statu- 
tes both of Parliarnent and of State 
Legislatures provide for subordinate 
legislation made under the provi- 
sions of those statutes to be placed 
on the table of either the Parlia- 


. ment or. the State Legislature and to 


be subject to such modification, am- 
endment or annulment, as the case 
may be, as may be made by the Par- 
liament or the State Legislature. 
Even so, we do not think that where 
an executive authority is given 
power to frame - subordinate legisla- 
tion within stated limits, rules made 
by such authority if outside © the 
scope of the rule making 
should be deemed to be valid merely 
because such rules have been placed 
before the legislature and are sub- 
ject to.such modification, amendment 
or annulment, as the case may be, 
as the legislature may think fit, The 
process ofsuch amendment, modifica- 


power, - 


tion orannulment is not the same as| - 


the process of legislation and in particu- 


lar it lacks the assent either of thej; 


President or the Governor 
State, as the case may be. We are, 
‘therefore, of opinion that the cor- 
rect view is that notwithstanding the 


of thej: 


subordinate legislation being laid on h 
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the table of the House of Parliament 
or the State. Legislature and being 
subject to such modification; annul- 
ment or amendment as they may 
make, the subordinate legislation’ cen- 


not be said- to be valid ‘unless: it is“ 


within the scope of the rule making 
power provided in the statute. 


26. What -happens then to a 
declaration made under Section 2 (a) 


or an order made under Section 37. 


If such a declaration or- order is not 


within the scope of the. Act it should- 


be held to be not valid, Does che 
subsequent assent of the President to 
an Amending Act, which as we have 
shown earlier in effect amounts to an 


. Jassent to the whole Act, cure this de- 


fect? We consider that the declaration 
itself can still. be attacked if the 
power to make such a declaration is 
beyond the scope of the power dele- 
gated, Whether the power delegat- 
ed can be attacked on the ground of 
excessive delegation of the legislative 
powers or on the ground that in so 
conferring the legislative power. on 
the executive authority the legisla- 
ture has abdicated its function or the 
legislature itself could not have 
made: such a law is a different ques- 
tion, There is -a slight difference be- 
tween such a situation and the one 
where it is held that the declaration 
is beyond the scope of the Act. ‘That 
electricity is .an essencial article and 
therefore the 1965 declaration under 
Section 2(a) -declaring electricity as 
an essential article is valid carnot 
be disputed. It is not disputed fhat 
an article which is not in fact an 
essential article cannot be declared 
to be an essential article, 


f 27. - The next question to be 
considered, therefore, is whether the 
declaration or the orcer can be said 
to be bad on the ground either that 
there-was excessive delegation or 
that the legislature: can be said to 
have abdicated its powers? In The 
Queen v. Burah, (1878) 5 Ind App 178 
at page 194 (PC) it: was observed: -- 


“Their Lordships agree that ihe 
Governor-General in Council could 
not, by any form of enactment, cr2ate 


: in India, and arm with general legis- 


` lative authority, a` 


new e 
power, 'not created or authorized by 


_.. the Council’s Act. Nothing of that 


` and offices, 


legislstive 
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kind has, in their Lordships’ opinion, 
been done or attempted in the pre- 
sent case. What has been done is 
this, The .Governor-General in 
Council has determined, in the due 
and ordinary course of legislation, to 
remove a particular district from the 
jurisdiction of the ordinary Courts 
and to place it under 
new Courts and offices, to be ap- 
pointed by and; responsible to the 
Lieutenant-Governor of Bengal; 
leaving it to the Lieutenant-Governor 


to say at. what time that change shall : 


take place; and also enabling him, 
not to make what laws he pleases 
for that or any other district, but to 
apply by public notification to that 
district any law, or part of a law, 
which either already was, or from 


‘time to time might be, in force, by 


proper legislative. -authority, “in the 
other territories subject to his gov- 
ernment”, The Legislature deter- 
mined that, so far, a certain change 
should take place; but that it was 
expedient to leave the time, and 


the manner, of carrying it into ef- - 
fect to the discretion of the Lieuten-- 


ant-Governor; and also, that the 
laws which were or might be in force 
in the other territories subject to the 
same Government were . such as it 
might be fit and proper to apply to 
this district also; but that, as it was 
not certain that all those laws, and 
every part of them, could with equal 
convenience be so applied, it was ex- 
pedient, on that point also, to en- 
trust a discretion to the Lieutenant- 
Governor, This having been done as 
to the Garo Hills, what was done as 
to the Khasi and Jaintia Hills? The 
Legislature decided that it was fit 
and proper that the . adjoining dis- 
trict’ of the Khasi and Jaintia Hills 
should also be removed from the 
jurisdiction of the existing Courts, 
and brought under-the same provi- 
sions with the Garo -Hills, not neces- 
sarily and at all events, but if and 
when the Lieutenant-Governor should 
think it desirable to do so; and that 
it was also possible that it might be 
expedient that not all, but some 
only, -of those provisions. should be 
applied to that adjoining district. 


pa 


And accordingly the Legislature en- . 


trusted, for these -purposes also, a 


discretionary power to the Lieuten-, 


ant-Governor, a ~ 
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Their Lordships think that it is 
- a.fallacy to speak of the powers 
thus conferred upon the Lieutenant- 
Governor (large as they undoubted- 
ly are) as if, when they were exer- 
cised, the efficacy of the acts done 
under them would be due to any 
other legislative authority than that 
of the Governor-General in -Council. 


Their whole operation is, directly 


and immediately, under and by ~ vir- 
tue of this Act (XXII of 1869) itself. 
The proper Legislature has exercised 
‘its judgment as to place, person, 
laws, powers and the result of that 
judgment has been to legislate con- 
ditionally as to all. these things, The 
conditions having been fulfilled, the 
legislation is now absolute, 
plenary powers of legislation exist as 


to particular. subjects, „whether in an. 


imperial or in a provincial Legisla- 
ture, they may (in their Lordships’ 
judgment) be well exercised, either 
absolutely or conditionally. 


a limited discretion, entrusted by the 
Legislature to persons in whom it 
places confidence, is no uncommon 
thing; and, in many circumstances, it 
may -be highly convenient, The Bri- 
tish Statute Book abounds with. exa- 
mples of it: and it cannot be sup- 
posed that the Imperial Parliament 
did not, when constituting the 
Indian Legislature, contemplate this 
kind of conditional legislation as 
within the scope of the legislative 
powers which it from time to 
time conferred.” 


We are of opinion that the power 
conferred by the Kerala Act is a 
case of conditional legislation as con- 
templated in the above decision. The 
various types of powers that can be 
exercised under that Act are enume- 
rated in it, Only the article with re- 
ference to which those powers are 
to be exercised is left to be determin- 
ed by the executive, That will vary 
from time to time; at one time salt 
may be an essential article, ab an- 
other time rice may. be an essential 
article and on a third occasion 
match boxes. It is the executive that 


¡would be in a position to judge when ~ 


‘land under what circumstances an 
‘larticle becomes an essential article 
and therefore it is necessary to con- 
trol the production, supply and: dis- 


Where- 


Legisla- 
tion, conditional on the use of par-` 
ticular powers, or on the exercise of | 


A.L R. 


tribution or trade and commerce in 
a particular article. 
ing Madras Act, the Madras Essen- 
tial Articles Control and Requisition- 
ing (Temporary Powers) Act, 1949 
originally had ten articles ‘included 
in the schedule as “essential arti- 
cles” with powers to add others to 
‘the schedule. It now contains only 
one article in the schedule, electri- 
city. It cannot therefore be said. to 
suffer from the vice of excessive de- 
legation either. Subsequent decisions 
of this Court only emphasize this 
point, > 


. 28. We may however refer to 
two recent decisions of this Court. In 
State of Punjab v. Khan Chand, (AIR 
1974 SC 543) dealing with East Pun- 
jab Movable Property (Requisition- 
a) Act, 1947 this Court held as fol- 
ows: X ; 


“The Act confers uncontrolled 
power: on the State Government or 
the. officers authorised by it to re- 
quisition any movable property. No 
guidelines have been laid down re- 
garding the object. cr the purpose 
for which it becomes necessary or 
expedient to requisition a moveable 
property. Even the authority requisi- 
tioning movable property is not re- 
quired to specify the `- purpose for 
which it has become necessary or ex- 
pedient to requisition that property. 
There is-no provision in the Act 
that the power of requisitioning mov- 
able property can be exercised under 
the Act only for a public. purpose 
nor is there any provision that 
powers under the Act can be exercis- 
ed only in an emergency or in some 
special contingency. Hence the 
provisions of the Act violate Arts, 14 
and 19 of Constitution.” 


The Act did not even provide for 
suitable machinery for determining | 
the compensation payable to the 
. owner of the movable property nor 
did it contain any guiding principles 
for determining the amount of com-. 
pensation. But in .the very same 
decision it was observed: 


v. Indian Aluminium Co, 


“Considering. the complex nature 
of problems which have to be faced 
by a modern State, it is but inevi- 
‘table that the matter of details 
should be left to the authorities act- 
ing under an enactment. -Discretion 


The correspond-} . 
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has, therefore. to be given to the 
authorities concerned for the exercise 
of the powers vested in them under 
an enactment.” 

This decision considered all the re- 
levant decisions on the subject and 
is not against the view which we 
have taken, 


29. We must, however, refer 
to the decision of this Court in Gwa- 
lor Rayon Mills v. Asst. Commr. 
S.T., (ATR 1974 SC 1660) relied cpon 
by ihe respondents, In that case it 
was found that the Parliament had laid 
down legislative policy and had not 
abdicated its legislative function. Itis 
uecessary to refer to the view teken 
m that case by the majority judg- 
ment that it is not correct to say 
_ hat 1f the legislature can repeal an 
eoactuieut, it retains enough corirol 
over the authority making the sub- 
ordinate legislation and, as such it is 
not necessary for the legislature to 
lay down legislative policy, standard 
vr guidelines in the statute. That was, 
of course, not the argument on be- 
half vf the appellants in this case. 
But having regard to the fact that 
reference was made to the decision in 
Cobb ana Co, Ltd, v. Kropp, (1967. (1) 
AC 141) which‘is very often relied 
-upon for contending that if the legis- 
lature conferred certain powers on 
an executive authority. it. could be 
upheld because the legislature could 
any time repeal the legislation and 
withdraw such authority and discre- 
tion as it had vested in that autho- 
. rity; it is necessary to look a [Kittle 
more closely into that judgment. The 
main dispute there was about the 
State Transport Act, 1960 passed by 
the legislature of Queensland, It 
was attacked on the ground tha it 
unlawfully and unconstitutionally de- 


legated to -the Commissioner for 
Transport sovereign powers of the 
legislature of Queensland to impose 


and levy taxes and would constitute 
an unlawful and unconstitutional 
transfer of sovereign power of legis- 
lature to the Commissioner or an ab- 
` dication of such power in his favour. 
There were various. other contentions 
to which it is not necessary to re- 
fer. In the same case the validity of 
the State Transport Facilities Act, 
1946 was also in question. Under the 
1946 Act, however, a determination or 
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a decision of the Commissioner was. 
to be submitted to the: Minister for 
his confirmation, Stable J. described 
this provision as one under which 
‘the commissioner had. a Parliamen- 
tary hand on his shoulder’, After 
referring to the varidus provisions of 
the Acts as well as the powers of 
the Queensland Legislature the Privy 
Council rejected the argument that 
the effect of the Acts was to create 
anew legislative authority, The 
Privy Council pointed cut that it 
cannot rationally be said that there 
was any abandonment uor abdication 
of power in favour of a newly creat- 
ed legislative authority, and referred 


to the observations of the Privy 
Council in The Queew v.  Burah, 
(1878) 5 Ind App 178 (PC) (supra). 


The Privy Council then went on to 
point out that nothing comparable 
with “a new legislative power” arm- 
ed with “general authority’ has been 
created by the passing by the Queens- 
land Legislature of the various 
Transport Acts, Reference was then 
made to the decisions in Hodge v. 
The Queen, ((1883) 9 AC 117, P. C.) 
and Powel. v. Apollo Candle Co, Ltd., 
((1885) 10 AC 282, P, C.) and it was 
pointed out that the Queensland 
Legislature preserved -its own capa- 
city intact and retained perfect con- 


trol over the Commissioner for 
Transport. It was in that context 
that they added “inasmuch as it 


could at any ‘time repeal the legis- 
lation and withdraw such authority 
and discretion as it had vested in 
him.” This portior. uf the observa- 
tions. cannot be relied upon in every 
case where the question of excessive 
delegation arises to juStify it merely 
on the ground that it is upen to the 
legislature to repeal the legislation 
and withdraw the authority. This. 
would be apparent from the extract 
from the judgment of Stable J. which 
immediately follows thereafter: 


“Obviously Parliament cannot 
directly concern itself with all the 
multitudinous matters and considera- 
tions which necessarily arise for dai- 
ly and hourly determination within 
the ramifications of a vast transport 
system in a great area in the fixing 
of and collection of licensing fees. 
So, as I see it on the face of the 
legislation, Parliament has lengthen- 
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ed its own arm by appointing a com- 
missioner to attend to all these mat- 
ters, including the fixing and gather- 
ing of the taxes which Parliament it- 
self has seen fit to impose. The com- 
missioner has not been given any 


power to act outside the law as laid. 


down by Parliament, Parliament 
has not abdicated from any of its 
own power, It has laid down a frame- 
work, .a set of bounds, within which 
the person holding the office created 
by Parliament may grant, or refrain 
from granting: licences, and fix, as- 
sess, collect or refrain from collecting 
fees which are taxes.” 

and the succeeding observations to 
the following effect: l 


“The legislature were entitled to 
use any agent or any subordinate 
agency or any machinery that they 
considered appropriate for carrying 
out the objects and purposes that 


they had in mind and which they. 


designated. They were entitled to use 
the Commissioner for Transport as 
their instrument to fix and recover 
the licence and permit fees. They 


were not abrogating their power tu’ 


levy taxes and were not transferring 
that power to the commissioner, What 
they created by the passing of the 
Transport Acts could not reasonably 
be described as a new legislative 
power or separate legislative body 
armed with general legislative autho- 
rity (See R. v. Burah, (1878) 3 AC 
889 (PC)). Nor did. the Queensland 
legislature “create and endow with 


its capacity a new legislative power. 


not created by the Act to which it 
owes its own existence” (see In re 
‘The Initiative and Referendum Act, 
1919 AC 935-= 35 TLR 630 = (AIR 
1919 PC 145 at page 149).) In no 


sense did. the Queensland ` legis- 
lature assign or... transfer or 
abrogate their powers or re- 


nounce or abdicate their, responsibi- . 


lities, They did not give away or 
relinquish their taxing powers, All 
that was done was done under and 
by reason of their authority. It was 
by virtue of their will that licence 
and permit fees became payable.” 


We agree with the view taken by 
the majority of this Court in Gwalior 
Rayon Mills’ case. In the result we 
hold that the Kerala. Act, the 1965 
declaration under Section 2 (a) and 


v, Indian Aluminium Co, A.LR.. 


the 1968 Surcharge Order under Sec- 
tion 3 are all valid. 


30. The result is that the ap- 
peals will have to be allowed; but in 
Civil Appeals Nos, 1425, 2575, 2576 
of 1972 and 97, 1373 and 1374 of 1973 
a -question regarding Article 14 has 
been raised which has not been con- 
sidered by the High Court. In these 
cases the High Court will deal with 
that question alone and dispose of 
the matter afresh. 


3i. In Civil Appeal No. 1372 
of 1973 the respondent is what is 
called a sanction holder under Sec- 
tion 28 of the Indian Electricity Act, 
1910 and as such a licensee within 
the meaning of that term in clause 
(6) of Section 2 of the Electricity 
(Supply) Act, 1948. The respondent 
has no objection to collecting the 
Surcharge from thosa to whom it 
supplies electricity, The respondent’s 
contention is a limited one that it 
ueed not pay surcharge on the elec- 
tricity which it consumes, We con- 
sider this contention well founded. 
and it is supported by the provisions 
of clauses (3) and (8) of the Sur- 
charge Order which read together 
leave no room for doubt on that . 
Bolnt. Clause (3) reads as follows: 


“3. Notwithstanding anything to 
the contrary contained in any agree- 
ment entered into with any consu- 
mer or the conditions of service ag- 
reed upon by the Kerala State Elec- 
tricity Board, the Kerala State Elec- - 
tricity Board shall levy a Surcharge 
in accordance with clause 5 on all 
supplies of electrical energy made by 
it either directly or through licen- 
sees: 


_ Provided that no surcharge under 
this Order shall be levied on— 


(a) Bulk supplies of energy to 
the licensees; 


(b) Low Tension supplies of 
energy for domestic residential pur- 
poses; 

(c) Low Tension supplies. 
energy for agricultural purposes.” 
The respondent is a licensee and bulk 
supplies have been made to the li- 
censee. It is not a consumer to whom 
the Board supplies electrical energy 
directly or through a licensee. It can- 
not be said that in consuming elec- 
tricity itself the respondent is sup- 


of 
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plying electricity to itself. The Smr- 
charge Order clearly makes a distinc- 
tion between the consumer on “ne 
.jone hand and the licensee on. he 


other and makes - no provision for. 


surcharge in the case of consumption 
of electricity. by a licensee. It wozld 
be therefore declared that the ras- 
pondent in this appeal need not’ pay 
the surcharge on the electricity een- 
sumed by it, There will be no orczer 
as to costs, i 


GUPTA, J. (Dissenting):— 32. I 
regret I am unable to agree that zhe 


Kerala Essential Articles Contol 
(Temporary .Powers) Act, 1961 end 
the declaration - and the surcha-ge 


order made respectively under Ss. [a) 
&3 of that Act are valid, In my ofn- 
ion the Kerala Act is an invalid 
piece of legislation and as such the 
declaration and the surcharge order 
are of no. consequence, It is not 
necessary to restate the facts witch 
have been set out fully ‘in the Juig- 
ment of. brother. Alagiriswami J.; I 
shall briefly state the reasons zor 
the view I have taken, 


33. The State Legislature Aas 
power to make laws only with ze- 
gard to matters specified in List II 
and List III in the Seventh Schedule 
of the Constitution subject to the 
provisions of Art, 254 (2). The 
Kerala Act, as its long title shows, 
is an Act to' provide for the con-rol 
of the production, supply and distri- 
bution of, and trade and commerce 
in, “certain articles.” The Prear le 
of the Act also states that. it as 
passed as it was-considered expedient 
to provide for the control of “he 
production, supply and distribution. of, 
and trade and commercein, “certain 
articles”, Section 1 (3) of the Act 
provides that the Act would remain 
in force for five years from the cate 
of its commencement which was in 
January 1962. Section 3 (1) empovers 
_ the State Government to make pero- 
visions by a notified order for resu- 
lating or prohibiting the production, 
supply and distribution of any ‘es- 
sential article’ and trade and  ecm- 
merce therein if the  Governm=nt 
thought it was expedient sotodafor 
maintaining or increasing the supr_ies 
or for securing the equitable disri- 
bution of such essential > articles. 
Section 2 (a) defines essential arfcle 


t 
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as any article not being an essential 
commodity.as defined in the Essen- 
tial Commodities Act, 1955 which the 


. Government by notified order might 


declare to be an essential article. The | 
definition leaves it to State Govern- 
ment to decide what should be an 
essential article for the purpose of 
the. Act. The Legislature is of course 
presumed to know the limits of its 
competence and assuming it is per- 
missible to attribute similar know- 
ledge to the Government as to the 
bounds of its ‘authority under Sec. 2 
(a), an essential articlè may be any 
article covered by any of the entries 
in List II or List III except the clas- 
ses of commodities mentioned as es- 
sential commodity in the Essential 
Commodities Act. Until, therefore, 
the Government issued a notification 
on December 10, 1965 under Sec, 2 (a) 
declaring electrical energy to be an 
essential article almost four -years 
after the Act came into force, it was 
not possible. even to guess what the 
Act was about. Thus the Act as pass- 
ed had no positive content, it was an 
empty husk, and its insubstantiality, 
if by itself not an invalidating factor, 
exposes the want of a declared legis- 
lative policy in the Act, The Act 
does not give any- indication as to 
the nature of the articles in respect 
of which it- sought to control the 
production, supply and distribution, 
and trade and commerce, It confers 
on the Government the authority to 


‘declare any article an essential arti- 


cle and to exercise the aforesaid powers 
in respect of that article. The Act 
does not provide any guidance or lay 
down. any test to ascertain what 
makes an article essential. for the 
purpose of the Act., The reference to 
the Essential Commodities Act in 
Section 2 (a) which defines ‘essential 
article’ is merely to exclude from its 
purview the commodities covered by 
the Essential Commodities Act, and 
only serves to emphasize its indefini- 
teness and makes it more difficult to 
find any clue to the nature of the 
articles the Legislature had in mind 
in enacting the Kerala Essential 
Articles Control (Temporary Powers) 
Act, 1961. Almost the entire legisla- 
tive field was left open to the Gov- 
ernment to choose from and decide 
according to their own lights what 
should be an essential article, 


j 1052 S.C. {Prs, 34-35] K.S.E, Board v. Indian Aluminium Co, 
t 
.It appears that the 


34. It hardly needs repetition 


. that the Legislature cannot delegate 


1 


' the essential 


legislative - function, 


. which means that the Legislature 
‘must declare the policy of the law 
; and provide a standard for the guid- 
: ance of the subordinate law-making 


. authority, 


The Kerala Act authori- 
ses the Government to declare any. 


. article as essential, except. those men- 


_: criteria or standards, 
: is surrendering unguided and uncan- 
: alised power to the executive. 


tioned in the Essential Commodities: 


Act, without laying down any definite 
This, I think, 


I do 


` not see how the Act can be called 


` think of a case where the 


other aspect of the case, 


an instance of conditional - legislation 
—— this is not a case where the Legis- 
lature having determined the policy 
has left the details to be supplied by 
the executive authority. I cannot 
Legisla- 
ture’s sélf-effacement could be more 
complete, In my opinion the power 
conferred on the Government by the 
Kerala Act exceeds the limits of per- 
missible delegation. Fs l 

35. I may now reter to an- 
As stated 
earlier, the Kerala Essential Articles 
Control (Temporary Powers) Act, 
1961 came into operation in January, 
1962 and was to remain in force for 
five years from the date of its com- 
mencement, However, the life of the 
Act was extended by successive am- 
ending Acts passed in 1967, 1969 and 


1970. Art. 254 (2) of = Constitu- 
tion provides: 
“Where a law made by the 


Legislature of a State with respect to 
one of the matters enumerated in the 
Concurrent .List contains any provi- 
sion repugnant to the provisions of 
an earlier law made by Parliament 
or an existing law with respect to 
that matter, then, the law so made 
by the Legislature of such State shall 
if it has been reserved for the consi- 
deration of the President and has re- 
ceived his assent, prevail in that 
State: ; 


Provided that nothing in this 
clause shall prevent Parliament from 
enacting at any time any law with 


" respect to the same matter including 


a law adding to, amending, varying- 
or repealing the law so made bythe 
Legislature of the State” 


~ wo 


Fan, 


“consequence, 


A. LR. 


President had 
given his assent to the principal Act 
of 1961 and also. to the. successive 
amending Acts extending the life of 
the principal Act, The Act as it was 
passed in 1961 does not appear to: 
contain any provision which was. rex ; 
pugnant to any Central Act or exist- 
ing law; that being so, the assent 
given to it seems rédundant and of no 
Obviously, Art. 254 (2) 
contemplates an existing repugnancy] 
and not possible future inconsisten-{ ° 
cies, On December 10, 1965 the State 
Government issued a notification de~ 
claring electrical energy to be an es- 
sential article under See, -2 (a) of the 
Act, and on June 1, 1968 the State 
Government made the Kerala State 
Electricity Supply Surcharge Order 
in exercise of the powers conferred 
by Section 3. The Surcharge order 
made in 1968 following the declara< 


‘tion of electrical energy as an es- 


sential article in 1965 is said to be in 
conflict with the provisions of the 
Indian Electricity Act, 1910 and the 
Electricity Supply Act, 1948. 
Both these Acts are exist- 
ing laws, It-was argued that assent 
of the President received for the 


. amending Acts of 1967, 1969 and 1970 


cured the repugnancy introduced by 
the surcharge order, Assuming that as- 
sent given tothe amending Acts would 
have the effect of curing the repu- 
gnancy, if any, in- the principal Act, 
the question remains, were the decla- 
ration and the surcharge order part 
of the Act under which they were 
made? If they were not, if the order 
declaring electrical energy as an es- 
sential article and the surcharge order 
were outside the Act, then the assent 
given.to the Act could not cure the 
repugnancy arising from these two | 
orders, Art, 254 (2) requires the 
State legislation ‘ containing the re- 
pugnant provision to be reserved for 
the consideration of the President be- 
fore he gives his assent to it. Could 


. it be said that the declaration and 


the surcharge order were provisions in . 
the Kerala Essential Articles Con- . 
trol {Temporary Powers) Act, 1961? 
This ‘Court considered a similar ques- 
tion though in a different context in 
Chief Inspector of Mines v, . Karam ` 
Chand Thapper, (1962) 1 SCR 9 = 
(AIR: 1961 SC 838). In.that case this 


Court was examining the effect of 


1976 i 


the repeal of the Mines Act, 1923 on 
the regulations framed under that 
Act, Mines Act, 1923 was . repealed 
and was re-enacted .with certain 
modifications as the Mines- Act, 1952. 
Section 29 of the 1923: Act empower- 
ing the Central Government to make 
regulations consistent with the -Act 
for specified purposes was re-enacted 
in the 1952 Act as Section 57. Regu- 
lations were made in 1926 under S. 29 
of the 1923 Act, but no regulations 
had been made under Section 57 of 
the 1952 Act at the relevant date in 
1955. The question was whether in 
view of Section 24 of the. 
Clauses Act the Mines Regulations of 
1926 could be said to have been in 
force at the’ relevant date as there 
was nothing in the later Act provi- 
ding otherwise, and the regulations 
were not inconsistent with the re-en- 
_acted provisions, Sub-section (4) of 
Section 31 of the 1923 Act laid down, 
inter alia, that regulations and rules 
made under the Act would -have the 
effect “as if enacted : in, this 
Overruling the contention that the 
regulations became part of the / 
in view of sub-section (4) of Section 
31 and. that with the repeal of the 
“Act the regulations also stood repeal- 
ed as part of that Act, this Court ob- 
served at page 23 of the report: 


“The true position appears to be 
that the rules and regulations do not 
lose their character as rules .and re- 
gulations, even though they are to 
. be of the same effect as if contained 
in the Act. They continue to ve 
rules subordinate to the Act, and 
though for certain purposes, includ- 
ing the purpose of construction, they 
are to be treated as if contained in 
the Act, their true nature as subordi- 
‘nate rule is not lost.” 


There is thus at least -one decision of 
this Court which seems to support the 
view that the orders made by the 
State Government under: Section 2 
(a) and Sec. 3 (1) of the impugned 
Act could not be called part of the 
Act; this Act does not even say that 
such orders are to be treated as if 
enacted in the Act. This is an im- 
portant aspect of the case, and I do 
not think it can be assumed or taken 
for granted without further conside- 
ration that these orders -formed 
part of the Act and the President’s 


Natha Singh v. Finl. Commr., Taxation, Punj. 


General. 


Act.” ` 
Act. 


S.C. 1053 


assent to the Act cured the repugn- 
ancy created by the surcharge order. 
However, as I have already held the 
Act to be invalid on the other ground, 
I prefer. not to express any conclud- 
ed opinion on this point. 


36. In my judgment 
Kerala Essential Articles 


the 
Control 


.(Temporary Powers) Act, 1961 is in- 


valid on the ground of excessive de- 
legation, I would therefore dismiss 
the appeals-but without any order as 


to costs, 
ORDER 


37, _In view of the decision of 
the majority the appeals are allowed 
and Civil Appeals Nos. 1425, 2575 
2576 of 1972 and 97, 1373 and 1374 of 
1973 are remanded to the High Court. 
There will be no order as to costs. 

_ Orders accordingly. 





AIR 1976 SUPREME COURT 1053 
(From: Punjab and Haryana)* 
A. C. GUPTA AND JASWANT. 


SINGH, JJ, 
Natha Singh and others, Appel- 
lants v, The Financial Comis- 


sioner, Taxation, Punjab and others, 
Respondents. . 

Civil Appeal No. 
D/- 11-3-1976. 


(A) Constitution of India, Article 
226 — Findings of fact — Interfer- : 
ence in writ proceedings, 


In dealing with a petition under 
Art. 226, the High Court cannot 
exercise the jurisdiction of an appel- 
late court and cannot re-examine or 
disturb the findings of fact arrived 
at by an inferior court or a tribunal 
in the absence of any error of law. 

(Para 5) 


Held that the impugned orders 
passed by the revenue authorities 
did not suffer from. any error of 
law so as to warrant interference in 
writ proceedings and the High Court 
was justified in dismissing in limine 
the writ petition, Civil: Writ No. 707 
of 1967, D/- 1-5-1967 (Punj. & Har.), 
Affirmed, (Para 9) 


“(Civil Writ No. 707 of 1967, Dj- - 
1-5-1967—Punj, -and Har.) i 


CT/CT/A877/76/VBB 


1308 of 1968, . 








- 1054 S.C, [Prs, 1-2] Natha Singh v. Finl. Commr., Taxation, Punj. 


(B) Punjab Security of Land 
Tenures Act (10 of 1953), See. 2 (3) 
— Tenants’ Permissible Area — Ten- 
ancy — Proof, 


In the absence of payment of 
rent or other material to show that 
there was a contract between A and 
B absolving the latter of the liability 
to pay rent the claim of B that he 
was tenant of A cannot be upheld. 
Civil Writ No. 707 of 1967, D/- 1-5- 

1967 (Punj, & Har.), Affirmed. 


(C) Punjab Security of ‘Land 
Tenures Act (10 of 1953), Section 2 


(5-a) — Surplus area — Banjar 
iland, exclusion of — Proof. 
A land-owner who wishes to 


claim the benefit of the exclusion of 
‘banjar qadim’ or ‘banjar jadid’ land 
from the purview of surplus area 
has to prove that it was not at the 
relevant date being put to any agri- 
cultural purpose or a purpose sub- 
servient to agriculture or , used for 
pasture, [No such proof was adduced 
in the instant case.) Civil Writ No. 
707 of 1967, D/- 1-5-1967 (Punj. & 
Har), Affirmed, (Para 7) 

(D) Civil P. C. (1908), O. 41, 
R. 27 — Discretion to allow addi- 
tional evidence — Test — Improper 
exercise of discretion — Effect of. _ 
The discretion given to the ap- 
pellate court to receive and admit ad- 
ditional evidence under O, 41, R. 27is 
not an arbitrary one but is a judicial 
one circumscribed by the limitations 
specified in that provision, If the ad- 
ditional evidence is allowed to be ad- 
duced contrary to the principles gov- 
erning the reception of such evi- 
dence, it will be a case of improper 
exercise of discretion and the addi- 
tional evidence. so brought on the re- 
record will have to be ignored, The 
true test to be applied in dealing 
with applications for additional evi- 
dence is whether the appellate court 
is able to pronounce judgment on 
the materials before it, without tak- 
ing into consideration the additional 
evidence sought to be adduced. AIR 
1951 SC 193, Ref. `` (Para 10) 


{In the instant case, it was held 
by the Supreme Court that. it did 
not experience any inherent lacuna 
or obscurity which was required to 
be filled up or removed or any other 
difficulty in rendering the judgment 


(Para 6) 


ALR, 


on the material already before the 
Court, Instead it felt that the pra- 
yer for adducing additional evidence 
had been made merely to fill up 
gaps on the basis of some revenue 
record which had been found by the 
Revenue Authorities to be spurious.] 
Civil Writ No. 707 of 1967, D/- 1-5- 
1967 (Punj. & Har.), Affirmed. 

_ (Para 10) 
Cases Referred: Chronological Paras 
AIR 1951 SC 193 = 1951 SCR 258 10 


Mr, Hardayal Hardy, Sr. Advo- 
cate, (Mr. Naunit Lal and Miss Lali- 
ta Kohli, Advocates with him), for 
Appellants; Mr, O. P. Sharma and P. 
N. Puri, Advocates, for Respondents. 


Judgment of the Court was de- 
livered by 

JASWANT SINGH, J.u-— -This 
appeal by certificate under Article 
133 (1) (a) of the Constitution of 
India granted by the High Court of 
Punjab and Haryana at Chandigarh 
is directed against its order dated 
May 1, 1967, dismissing in limine 
the writ petition filed by the appel- 
lants herein. 


2. The facts giving rise to 
this appeal are: Natha Singh, appel- 
lant No. 1 herein, was recorded in’ 
revenue records as land-owner in 
respect of 39 standard acres and 
9-3/4 units of land in village Malout, 
53 standard acres and 5'/2- units in 


. village. Kanamgarh and 4 standard 


acres and 2 units in village Bhag- 
wanpur. By his order dated July 
5, 1959, the then Collector, Feroze- ` 
pore, acting under the provisions of 
the Punjab Security of. Land Ten- 
ures Act, 1953, hereinafter referred 
to as ‘the Act’ declared an area of 
63 standard acres and 1-1/4 units. 
out of the aforesaid land aggregat- 
ing 93 standard acres and 1-1/4 units 
as surplus in the hands of Natha 
Singh, Rajinder Singh and Jarnail 
Singh, appellants Nos. 2 and 3 here- 
in, who are the sons of appellant No. 
1, went up in appeal against the said 


order of the Collector to the Com- 
missioner, Jullundur: Division, who 
vide his order dated July 20, 1965 
allowed the appeal, set aside the 


aforesaid order of the Collector and - 
remanded the case for fresh determi- 
nation of the “Surplus Area.” After 
re-examination of the case on re- 
mand, the Collector, Ferozepore, vide 


1876 


his order dated December 20, 1365, 
overruled the plea raised by apel- 
lants Nos. 2 and 3 that the area com- 
prised in khasra Nos, 296, 297, 517, 
519, 285, 293 and 206 which was in 
their - cultivating possession as zen- 
ants nder -appellant No. 1- before 


the commencement of the Act should 


be treated as ‘Tenants Permissible 
Area’ and excluded from the sur2lus 
pool and held that the entries ir 
khasra sirdawaries._ on which the 
claim of the ` said appellants was 
grounded could not be relied wtpon 
as they had ‘heen tampered with. The 
Collector further held that even 
taking the entries at their face value, 
appellants Nos. 2 and 3 could noz be 
treated as tenants as contemplatec by 
the Punjab Tenancy: Act, 1887 Act 
XVI of 1887 ) 2s they were not pay- 
ing any rent to appellant No, 1. The 
Collector also overruled the plea rais- 
ed by appellant No, 1 that there was 
some ‘banjar’ land which had to be 
excluded while reckoning the permis- 
sible area, - Dissatisfied . with _ this 
order, the appellants preferred’ an 
appeal to the Commissioner, Jul_un- 


dur Division, who by his order dated . 


November 7, 1966 dismissed the 
same and upheld the aforesaid order 
cf the Collector, Ferozepore, Aggriev- 
ed by these orders, the appellants 
took -the matter in revision _to the 
Financial Commissioner, Taxation, 
Punjab, who also by his order dated 
March 3, 1967, affirmed the afre- 
said orders of the Collector, Feroze- 
pore, and Commissioner, Jullundur 
_ Division, All these orders. were 
challenged by the appellants before 
the High Court’ of Punjab and Har- 
yana by means- of a petition under 
Article 226 of the Constitution but 
the sarne, as already stated, was dis- 
missed in limine. The High Court, 
however, granted a certificate to the 
appellants under Article 15% (1) (a) 
- of the Constitution. X 


3. Atpeaulas in stipport of 
the appeal, Mr. Hardayal Hardy has 
-eontended that the writ „petition fil- 
ed by the appellants could not, in the 
facts and circumstances of the ease, 
be dismissed in limine by the [ligh 
Court. Elaborating his submission, 
the learned counsel hes urged that the 
orders passed by ‘the revenue autkecri- 


ties could not pe sustained as they did 


Natha Singh v, Finl. Commr., 


- Area’, 


[Prs. 2-61. ZC. a5 


while computing the ‘Surciu.s 
leave out the permissible «re:, 
which evem according to the khasra 
girdawaries and -Roznamcha Waaiti 
which is maintained for the purpose of 
recording changes in cultivation was 
being cultivated by appellants Nos, 2 
and .3. as tenants of appellant No, 1 
since 1951-52; that 30 bighas of land 
which was recorded as ‘banjar’ at the 


Taxation, Punj. 


not, 


time of the commencement of the Act 


and did not fall within the definition 
of land as contained in Section 2 (8) 
of the Act had not been taken into ac- 
count while evaluating and assessing 
the “Surplus. ‘Area’, and that appel- 
lants Nos. 2 and 3 were not afforded 
proper and adequate opportunity by 
the Collector to prove the claim put: 
forth by them, 


4... Mr. Hardayal Hardy has, in 
conclusion, drawn our attention to the 
application ruade by the appellants for 
permission to adduce additional docu- 
mentary evidence in the form of 
khasra pirdawaries for the years 1952 . 
to 1960, the grounds of.appeal pre- 
ferred by the appellants before the 
Commissioner, the grounds of revi- 
sion filed by them before the Finan- 
cial Commissioner, the. depositions of 
appellant No. 1 and Gurcharan Singh, 
Patwari, arid forms. A. D. E., and. F. 
and its inclusion in the recorda and 
has emphasized that the aforesaid 
documents which are relevant and 
necessary for disposal of the appeal 
should -be -allowed to be produced. 


5 With regard to the first 
contention advanced on behalf of the 
appellants, it is sufficient to observe 
that it has been time and again ob- 
served by this Court that in dealing 
with a petition under Article 226 of 
the Constitution, : the High Court 
cannot exercise the jurisdiction of an 
appellate court and cannot re-exa- 
mine or disturb the findings of ‘fact. 
arrived at by an: inferior court ‘or a 
tribunal in the absence of any error 
of law. Í 


6.. So far as the sontentlon cot 
the learned counsel for the. appellants’ 
based on the revenue record is con-- 
cerred, it may ke. remarked that it 


-has been concurrently’ found by’ the 


Collector. and the Commissioner who 
examined the- original- khasra girda- 
waries that they had been tampered. 
with by the revenue staff in collu- 
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sior. with the appellants, In the cir- 
eurnstances, it would not be safe to 
piace any -reliance on them. The re- 
lisnee sought to be placed on ‘Roz- 
namche Waagaiti’ is also an after- 
thought, No authenticated copy of 
the ‘Roznamcha Waagaiti’ with refer- 
ance to which we are invited to verify 
the entries in the khasra girdawaries 
has been included in the record. It 
is also significant that no reliance 
either before. the Collector or before 
. the Comimssioner or even before the 
‘Financial Commissioner seems to 
have been placed upon the ‘Roz- 
namcha Wagaiti’. It is also to be 
noted that even in the application for 
leave te adduce additional evidence, 
no mention has been made. of any en- 
try in ‘Roznamcha Wagaiti’. Even if 
the entries in khasra girdawaries are 
treated as genuine, they can be of 
little assistance to the appellants as 
they do not at all, as observed by 
the Collector, appear to show that 
any rent was being paid by the ap- 
pellants Nos. 2 and 3 to appellant 
No. 1. In the absence of payment of 
rent ər in the absence af material to 
show that there was ‘a contract be- 
tween appellant No, 1 and appellants 
Nos, 2 and 3 absolving the latter of 
the liability to pay rent, it is diffi- 
cult to uphold the claim of gppel- 
Tants Nos. -2 and, 3 that they were 
tenants of appellant No. 1. 


i So far as the claim re- 
garding ‘banjar’ land is concerned, it 


would suffice to say that the Collec- 
tor who examined the revenue: re- 
cord found that there was no land 
which fell within that category. it 
cannot be disputed that a land-owner 
who wishes to claim the benefit of 
the exclusion of ‘banjar qadim’ or 
banjar jadid’ land from the purview 
of land has tə prove that it was not 


lat the relevant date being put to 
pur- 





instant case. 
note that even before the 
sioner, the appellant did not plead 
fhat any ‘banjar’ land was not left 
cout of consideration while assessing 
the ‘Surplus Area’. All that was 
urged before the Commissioner was 


that the lend comprised in khasra 


. reasons we are 


Commis- ~ 


Fini. Commr., Taxation, Puni. ` ALR. 


No. 864 of village Malout had not 
been left out of account although it 
was banjar. The Commissioner re- 
pelled this plea as he found from the 
examination of the record that the 
area comprised in the said’ khasra 
number was ‘Ghair Mumkin Sarak’, 
which had not been taken into ac- 
count -while assessing the ‘Surplus 
Area of appellant No. I 


8... The contention raised on 
behalf of the „appellants that: they 
were not allowed an opportunity of 
establishing their claim cannot also 
be countenanced. There is nothing 
on the record to indicate that the 
appellants were denied opportunity 
to prove their case, The Financial 
Commissicner has categorically found 
that appellants Nos, 1 and 2 had full 
opportunity to place on record their 
evidence to establish that they .were 
cultivating the land of their father 
as his tenants and that they did not 
avail of that opportunity by placing 
any material on the record to show 
that or that there was a private par- 
tition as sought to be urged by them 
before him. 


9. In view of the foregoing 
satisfied that the 
orders passed by the revenue autho- 
rities did not suffer from any error 
of law so as to warrant interfereace 
in writ proceedings and the High 
Court was justified in dismissing in 
limine the writ petition preferred by 
the appellants. : l 


10. So far as the application 
of the appellants for additicnal evi- 
dence is concerned, it .cannot be al- 
lowed in view of the well settled 
principles of law that the discretion 
piven to the appellate court to re-i 
ceive and admit additional evidence 
is not an arbitrary one but is a judi- 
cial one circumscribed by the limita- 
tions specified in Order 41, Rule 27 
of the Code of Civil Procedure, If 
the additional evidence is allowed to 
be adduced contrary to the principles 
governing the reception of such evi- 
dence, it will be a case of improper 
exercise of discretion and the addi- 
tional evidence so brought on the re- 
cord will have to be ignored, The 
true test to be applied in dealing 
with applications for additional evi- 
‘dence is whether the appellate court is 
able to pronuonce judgment on the 


1976 State of Madras v., K. N. S. 


materials before it, without taking into 
consideration the additional evidence 
sought to be adduced.. (See Ar-un 
Singh alias Puran v. Kartar Sinzh, 
1951 SCR 258 = (AIR 1951 SC 193)). 
In the instant case, we have not 
been able to experience «ny 
difficulty in’ rendering the judg- 
ment .on the material already 
before us, Instead we feel that zhe 
prayer for adducing additional evi- 
dence has been made merely to fill 
up gaps on the basis of some reye- 
nue record which has been found by 
the Collector and the Commissioner 
to be spurious. 

11, We also do not find eny 
other substantial: reason to’ accede to 
the request of the appellants to al- 
low them to adduce additional evi- 
dence, There is no inherent lacuna 
or obscurity which we require to be 
filled up or removed to be able _to 
pronounce judgment, The application 
of the appellants is accordingly re- 
jected. 

12. In the result we do aot 
find any merit in this appeal which 
is also hereby dismissed but in zhe 
circumstances of the case without 
any order as to costs. 

Appeal dismissed. 


AIR 1976 SUPREME COURT 1057 
(From: ILR (1965) 2 Mad 377) 
H. R. KHANNA AND P, K. GO- 

SWAMI, JJ. 
State of Madras, Appellant v. 

K. N. Shanmugha Mudaliar cnd 

others, Respondents. 


Civil. Appeal No. 1425 of 1968, 
D/- 4-3-1976. 

(A) Land Acquisition Act. (184), 
Section 18 — Estate notified under 
Madras Estates Abolition Act (26 of 
1948) but proceedings under that Act 
stayed and matter proceeded under 
Land Acquisition Act, and referemce 
made under Section 18 at the ins- 
tance of respondent — Plea that as 
-land in question vested in State under 
the Madras Act respondents were not 
. entitled to compensation Pka, 
held, rightly rejected by the High 
Court — In the reference it was mot 
open to appellant State to set up 


CT/CT/A847/76/CWM 
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Mudaliar {Prs. 1-3] S.C. 1057 


claim adverse to interest of respon- 
dents. ILR (1965) 2 Mad 377, Af- 
firmed. (Para 5) 


A. V. Rangam and Miss Subha- 
shini, for Appellant; M/s. K. Jaya- 
ram and R, Chandrasekher Advocates, 
for Respondent No. 1; Respcndents 
Nos. 2-8, Ex parte. - 


Judgment of the Court -was de- 
livered by 


KHANNA, J.:— This appeal on 
certificate is by the State of Madras, 
now Tamil Nadu, against the judg- 
ment of Madras High Court affirm- 
ing on appeal the award of learn- 
ed Subordinate Judge Salem in res- 
pect of the amount of compensation 
payable to the respondents for ac- 
quisition of land under the Land 
Acquisition Act (Act 1 of 1894) 
(hereinafter referred to as the Act). 
The High Court, however, directed 
that the interest on the amount 
awarded shall run from November 
19, 1951, the date of the. award by 
the Land Acquisition Officer and not 
from December 1, 1949 as ordered by 
the Subordinate Judge. 


2.. On July 12, 1949 Histiaeae 
tion under Section 4 of the Act was 
issued for the acquisition of 1% acres 
45 cents of dry land-situated in Ale- 
guapuram Mitta for the Salem Fair 
Lands Co-operative Society Ltd. On 
December 19, 1950 Alagapuram Mitta 
was notified under the Madras Es- 
tates: Abolition Act (Act 26 of- 1948) 
(hereinafter referred to as the Abo- 
lition Act), A. writ petition’ was fil- 


-ed in the High Court to challenge 


that notification; Further proceedings 
in pursuance of the notification were 
stayed by the High Court by order 
dated January 1, 1951. The Society 
for which acquisition — was being made 
deposited in the meantime the prob- 
able cost of the land on September 
13, 1950.: On November 19, 1951 the 
Land Acquisition Officer announced 
his award. 


3. The respondents, it may be 
stated, were. the Melavaramdaras 
(landholders) of the land in question. 
Kudiwaramdars (cultivators) were 
also, besides the respondents, parties 
to the. proceedings before the Land 
Acquisition Officer. The Land Ac- 
quisition Officer by his award dated 
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November 19, 1951 awarded compen- 
sation to the cultivators at the rate 
of Rs, 1,500 per acre for part of the 
land near the road and at the rate 
of Rs, 1,300 per acre for the’ rest 
of the land. Rs, 520,11 As, 1P the 
capitalised value of. the net rental 
income was held to be the amount 
payable to ` the respondents. The 
Kudivaramdaras were content with 
the compensation awarded to them, 
but the respondents who were, as al- 
ready mentioned above,- Melavaram- 
dars asked for.a reference to Court 
under Section 18 of -the Act- for 
claiming enhanced compensation. Ac- 
cording to. the respondents,. they 
were entitled to one-third of the va- 
lue of the totality of the interest in 
the land. According to the respon- 
dents, compensation for  the_. total 
land should be awarded at the rate 
of Rs, 3,000 per acre. Learned Sub- 
ordinate Judge held that the res- 
pondents were entitled to 50 per cent 
of the. compensation awarded in res- 
pect of the Kudiwaraminterestin the 
land. The Subordinate. Judge in. this 
context relied upon an earlier.. deci- 
sion of the Madras High Court 
wherein it had been held that the 
rights of Melavaramdars were not 
confined only to. rent from land and 
that they had other recognised rights 
and were entitled to. compensation 
for those rights. , The ..respondents 
were thus held entitled to compen- 
sation for their:;:Malvaramdar interest 
at.the rate of: ,Rs,_750-per acre in 
respect of land near.the road -and 
Rupees 650/-; per acre in respect of 
the... remaining , .land.-. Interest . was 
awarded- to the respondents: on :the 
compensation amount ‘from December 
1, 1949 because, in the- opinion.of the 
Subordinate Judge, possession: of the 
land had been taken from that date. 


. 4A On appeal the High . Court 
affirmed the decision of the Subordi- 
nate Judge regarding the rate . of 
compensation, The contention ad- 
vanced on behalf of the appellant 
that as the land had vested in. the 


Government under the Abolition Act, 


the respondents were ‘not entitled to 
compensation under the Land Acqui- 
sition Act, was rejected. It was- ob- 
served that in the land acquisition 
proceedings the Government-was es- 
topped’ from denying the absence ‘of 
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any interest in the claimants whom 
the Government had made parties to 
the . proceedings. Regarding. the date 
from. which interest on the amount 
of ‘compensation should accrue, the 
High Court found that there was no 
material on the record to show that 
possession of the land had been taken 
prior to the date of the award by 
the Land Acquisition Officer, Interest 
was accordingly directed to run from 
the date of the award. 


5, In- appeal before us Mr. 
Rangam .on behalf of the appellant- 
State has urged that as the land in 
question has vested under the Aboli- 
tion Act in the State, the respon- 
dents are not entitled to compensa- 
tion under the Land Acquisition Act. | 
We find it difficult to accede to this 
submission, for we are of the opinion 
that in case the State wanted to 
take over the land under the Aboli- 
tion Act it should not have proceed- 
ed to acquire the interest of the res- 
pondents in the land in dispute under 
the Land Acquisition: Act, There 
were two alternative courses open to 
the State, either to proceed . under 
the Land. Acquisition Act or to take 
over: the land under the Abolition 
Act, Although the estate was noti- 
fied under the Abolition Act, the 
proceedings under that Act were stay- 
ed; and. the matter proceeded under 
the: Land Acquisition Act, As the 
proceedings which , were continued 
were under the Land Acquisition Act 
the compensation payable. had also 
to be paid in accordance with the 
provisions of that Act, ` The refer- 
ence which was made by the Land 
Aéquisition . Officer to’ the Subordinate 
Judge under Section 18 of the Land 
Acquisition Act. was with respect to 
the quantum: of compensation payable 
to the respondents because the res- 
pondents had felt dissatisfied with 
the amount awarded to them as com- 
pensation by the said officer. The 
underlying assumption of these pro- 
ceedings was that the respondents 
had an interest in the land. If it 
was the case of -the appellant that 
the respondents- had been divested of 
their interest in the land and the 
same had. vested in the appellant- 
State, the appellant should have 
taken appropriate steps to make such 
a claim in accordance with law. No 
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such claim seems to have been mase.. 
The High Court expressly left open 
the question of the claim of the 
State Government to the amount Ê 
compensation deposited on the sccre 
. that Melwaramdar respondents were 
not entitled to it by reason of hsv- 
ing lost all their interest in the land 
at the relevant point of time. We 
agree with the High Court that it 
was not open to the appellant-State 
in the particular reference made at 
_|the instance of the respondents to 
the Subordinate Judge to set up a 
claim adverse to the interest of the 
respondents. There is also we find 
nothing in the award of the learned 
Subordinate Judge to show that aay 
question was raised before him that 
the amount of compensation was rot 
payable to the respondents in accord- 
ance with the provisions of the 
Land Acquisition Act. This question 
appears to have been agitated for 
the first time only in the appeal k=- 
fore the High Court. The Hish 
Court rejected the contention in tkis 
behalf, We find no cogent ground fo 
take a different view. 


6. As regards the quantum Df 
compensation, the High Court kas 
referred to the previous decisis 
which show that the formula ger3- 
rally adopted is to pay one-third >f 
the total compensation to Malavaram- 
dars and two-thirds of the compen- 
sation to Kudiwaramdars, In accord- 
ance with that formula, the respc- 
dents would be entitled to one-half 


of the compensation payable io 
Kudiwaramdars, Both the - Subordi- 
nate Judge and the High Court 


awarded compensation in accordanze 
with this formula, No cogent grou-d 
has been shown to us as to why we 
should interfere with the concurrent 
finding in this respect. We also find 
no reason to disagree with the Hizh 
Court regarding the date from which 
interest should run. on the amount 
of compensation, 


7. The appeal fails and is dis- 
missed with costs. 


E es. Appeal dismissed. 
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Hindu Religious Endowments and 
others, Appellants v. B. Samitra and 
others, Respondents. 

Civil Appeal No. 128 of 1971, D/- 
20-2-1976. > * 

(A) Orissa Hindu Religious En- 
dowments Act (2 of 1952), Sections 27, 
41 — Distinction between Ss, 27 and 
41 — Appointment of non-hereditary 
trustee under Section 27 — Determi- 
nation under Section 41 of questions 
that institution is a public one and 
has no hereditary trustees is condi- 
tion precedent. 


: The Assistant Endowments Com- 
missioner has no jurisdiction to ap- 
point a non-hereditary trustee of a 
religious institution under Section 27 
without prior determination under 
Section: 41 of the questions thet the 
institution is a public one and has 
no hereditary trustees. AIR 1954 SC 
400, Rel. on. (Para 28) 


Whereas an enquiry, if any, in 
proceedings under Section 27 because 
of the non-appealability of the order 
passed thereunder in view of Sec. 44 
is of a summary character in which 
the affected person does not get a 
reasonable chance of presenting his 
entire case and evidence is not re- 
quired to be recorded verbatim, it is 
otherwise in case of proceedings 
under Section 41 where the enquiry 
has to be judicial and elaborate in 
view of the fact that the parties are 
entitled as a matter of right to be 
heard in support of the claim and to 
adduce evidence in ` proof thereof. 
AIR 1959 Orissa 98 and AIR 1956 SC 
432, Approved. i -(Para 27) 

The non-availability of the valu- 
able right of an appeal in respect of 
an order under Section 27 of the Act 
is of fundamental importance and 
leads to the irresistible conclusion 
that Section 27 cannot exist in isola- 
tion and determination of the afore- 
said questions is necessary under 
Section- 41 of the Act ‘before non- 
hereditary trustees can be appointed. 


*(O. J. C. No, 1759 of 1969, D/- 
¥9-9-1969-—-Orissa.) - 
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O. J.C. No. 1759 of 1969, D/- 19-9- 
1969 (Orissa), Affirmed. (Para 27) 


(B) Orissa Hindu Religious and 
Endowments Act (2 of 1952), S. 41 — 
Scope of. ` 


The fact that it may be neces- 
sary for a private individual to make 
an application on proper court fee to 
the Assistant Commissioner’ for de- 
termination of any of the disputes 
enumerated in Section 41 cannot, in 
the absence of a specific prohibition, 
debar the said authority from taking 
action suo motu under the said pro- 
visions of the Act, (Obiter). 

(Para 31) 
Cases Referred: Chronological Paras 
AIR 1959 Orissa 98 = 25 Cut LJ 5 
' 27 
AIR 1956 SC 432 22 Cut LT 235 


AIR 1954 SC 400 


l 


27 

' 1954 SCR 1046 
29 

Mr. Govind Das, Sr. Advocate, 
‘for Appellants; Respondents Ex parte. 


Judgment of the Court was de- 
livered by 


JASWANT SINGH, J.:— This 
appeal by special leave is directed 
against the judgment and order dated 
September 19, 1969, of the Orissa 
High Court in O, J. C. No. 1759 of 
1968 allowing the writ petition filed by 
respondents 1 to 3 herein and quashing 
the orders dated May 2, 1967, July 22, 
1968, and December 5, 1968, passed 
under Sections 27 and 68 of the Orissa 
Hindu Religious Endowments Act, 1951 
(Orissa Act II of 1952) hereinafter re- 
ferred to as ‘the Act’. é 


2. Briefly Stated, the facts 
giving riseto this appeal are: On June 
23, 1966, about 40 villagers of: vil- 
lage Bantala in Nayagarh Sub-Divi- 
sion of Puri District filed an applica- 
tion before the Assistant Commis- 
sioner of Endowments, Orissa, for 
appointment of non-hereditary trus- 
tees under Section 27 of the Act of 


I 


Shiva Temple known as “Sri Loke- 
natheswar Mahadev” situate in the 
said village alleging that villagers 


from if villages worshipped and of- 
fered ‘bhog’ to ‘Lokenatheshwar Deb’ 
installed in the temple which is 
more than hundred years old and 
possessed about 24 acres of land en- 
dowed by the ancestors of the vil- 
lagers; that a new temple in place of 
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the old one which was in a dilapidat- 
ed condition had been constructed 
with the labour and money contribu- 
ted by the villagers; that marfatdars, 
respondents 1 to 3 herein, were mis- 
managing the affairs of the institu- 
tion and were not regularly perform- 
ing the seva and puja ete. of the 
said deity. On July 31, 1966, the said 
respondents were directed to submit 
returns as required under Section 17 
of the Act. 


3. On August 4, 1966, the Ins- 
pector of Endowments was directed to 
make an enquiry and to submit a re- 
port regarding the allegations made 
by the said villagers, Pursuant to the 
said directions, the Inspector submit- 
ted his report on September 6, 1966, 
stating inter alia that the temple was 
a public temple which had been re- 
cently constructed by the villagers 
and marfatdars; that the villagers of 
Bantala and marfatdars came from 
one family and the persons managing 
the institution did not receive notice 
from him nor showed him the ac- 
counts and suggesting the names of 
nve persons for appointment as trus- 
ees. 


4. On November 4, 1966, a 


proclamation inviting objections re- 
garding the suitability of persons 
suggested by the Inspector for ap- 


pointment as non-hereditary trustees 
was issued to which the aforesaid 
respondents objected claiming that 
the institution was a private one and 
even if it be held to be a public reli- 
gious institution, they were the here- 
ditary trustees. 


w 


! 

. 3 After making a summary 
enquiry in the presence of the vil- 
lagers including respondents 1 to 3, 
the Additional Assistant Commissioner 
of Religious Endowments passed an 
order on May 2, 1967, holding that 
the institution was a public one and 
appointing five non-hereditary trus- 
tees under Section 27 of the Act. 
The Additional Assistant Endowments 
Commissioner did not, however, re- 
cord any finding whether the respon- 
dents 1 to 3 were hereditary trus- 
tees or- not. 


6. Aggrieved by this order, 
respondents 1 to 3 preferred on May 
15, 1967 a revision application under 
Section 9 of the Act before the Com- 


& 
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missioner of Hindu Religious Endcw- 
ments, Orissa, Bhubneswar. On May 
27,- 1967, the appointed trustees filed 
a petition under Section 68 of the Act 
for obtaining possession of the in=ti- 
- tution and its endowments from res- 
pondents 1 to 3. On November 10, 
1967, respondents 1 to 3 filed a pti- 
tion under Section 41 of the Act 
claiming that the institution was a 
‘ private one, It was alternatively 
claimed by the said respondents that 
even if the temple be held to bz a 
public one, they could not but. be 
. held to be hereditary trustees. 


T On July 22, 1968, an order 
directing delivery of possession of 
the institution and its endowments to 
the appointed trustees was passed 
under Section 68 of the Act by the 
Assistant Commissioner of Endow- 
ments, Orissa. -On December 5, 1938, 
the aforesaid revision application il- 
ed by respondents 1 to 3 was dismiss- 
ed by the Commissioner of Hindu 
Religious Endowments and the Ins- 
pector of Endowments was directed 
to execute the writ of delivery of 
possession, On December 26, 1938, 
the Inspector of Endowments madz a 
report saying that the writ had: b=en 
executed and possession as directed 
had been delivered to the appointed 
trustees on December 11, 1968. 


8° On December 23, 1968 rəs- 
pondents 1 to 3 filed a petition under 
Articles 226 and 227 of the Constitu- 
tion, being O. J. C. No. 1759 of 1938, 
before the High Court of Judicature, 


Orissa, challenging the aforesaid 
orders dated May 2, 1967, July 22, 


1968 and December 5, 1968 and przy- 
ing that the said orders be quashed. 
In the said writ petiticn, it was ccn- 
tended by respondents 1 to 3 that 
the aforesaid orders dated May 2, 
1967 passed by the Additional As- 
sistant Endowments Commissioner 
appointing non-hereditary trustees of 
the institution under Section 27 of 
the Act and order dated July 22, 
1968 passed by the Assistant Endcw- 
ments Commissioner directing deli- 
very of possession of the instituton 
and its properties to the non-heredi- 
tary trustees under Section 68 of the 
Act encroached upon the property 
rights of the respondents and were 
without jurisdiction and void having 
been - passed. without determining 
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under Section 41 of the Act as to 
whether the institution was a private 
or a public one and without further 
determining as to whether the res- 
pondents were hereditary trustees. 


9. The said writ petition was 
contested on behalf of the appellants 
on the grounds that. the scheme of 
the Act showed that provisions of 
Section 27 of the Act were indepen- 
dent; that the exercise of the power 
under Section 27 was subject to final 
decision in appropriate proceedings 
under Section 41 of the Act and 
that it was erroneous to contend that 
the provisions of Section 27 could 
not be invoked without prior deter- 
mination of the aforesaid questions 
under Section 41 of the Act. It was, 
however, conceded on behalf of the 
appellants at the hearing of the writ 
petition before the High Court that 
the impugned orders could not he 
supported and were liable to be 
quashed as even a summary enquiry 
had not been. made before appoint- 
ment of non-hereditary trustees 
under Section 27 of the Act. It was 
also conceded on behalf of the ap- 
pellants that as an order under Sec- 
tion 27 encroached upon the property 
rights of respondents 1 to 3 and 
even a summary enquiry is required 
to be made by observing the princi- 
ples of natural justice, the said res- 
pondents should have been given a 
full opportunity to substantiate their 
case to the effect that the institution 
and its properties were private and 
they. were hereditary trustees. It was, 
however, strongly contested on be- 
half of the appellants that the stand 
of respondents 1 to 3 that the orders 
dated May 2, 1967 and July 22, 1968 
could not be passed ~ without prior 
determination of the aforesaid ques- 
tions under Sec. 41 of the Act was 
not correct, 2 + 


10. After examining the re- 
levant provisions of the Act and the 
Rules and taking into account the 
fact that respondents 1 to 3 had not 
been afforded an opportunity to sub- 
stantiate their case and no evidence 
had been taken by the Assistant En- 
dowments Commissioner which might 
have prima facie gone to show that 
the institution was a public one and 
the said respondents were not here- 
ditary trustees, the High Court held 
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that the concession made on behalf 
of the appellants herein. was well 
founded; that it would be reasonable 
to confine the application of Sec. 27 
only to cases where in respect of the 
disputed institution, there had been 
a prior determination of the contro- 
versial rights mentioned in Section 
41 and that before the Assistant En- 
dowments Commissioner could pro- 
ceed under S. 27 of the Act to ap- 
point non-hereditary trustees in res- 
pect of the religious institution, it 
was necessary for him to come to a 
finding that the institution was a 
public one and there were no heredi- 
tary trustees thereof in existence and 
in order to come to such a finding, 
he should have completed. an enquiry 
under Section 41 which coupled with 
Section 44 provided for -a judicial 
determination of these very questions. 
The High Court further held that 
since marfatdari right was itself pro- 
perty and the Act had no application 
to private endowments and respon- 
dents 1 to 3 were admittedly in pos- 
session of the institution and its pro- 
perties, they could not be’ divested of 
the same without a finding that the 
institution was public and they were 
not hereditary trustees.. 


11. It would be advantageous 
at this stage to reproduce the ulti- 
mate conclusions arrived at’ by the 
High Court:— 


“Before f 
ments Commissioner proceeds under 
Section 27 to appoint non-hereditary 
trustees in respect of a religious. ins- 
titution, he must. first come to a 
finding that there are no hereditary 
trustees already in. existence.. In 
order ‘to come to such a finding he 
must first. make an enquiry. - under 
Section 41, which taken .along with 
Section 44, provides for judicial de- 
termination of this very question, 
involving the property rights of a 
citizen, by’ the Assistant Commis- 
sioner himself, after notice: to the 
parties and taking evidence. If ‘no 
determination of this question is 
made, it will be open to.the Assis- 
tant Commissioner to start an en- 
quiry under Section 41 suo motu. It 
is only after the completion of the 
enquiry under ‘Section 41 that he can 
eome to a finding about the existence 
or otherwise of hereditary trustees 
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the Assistant Endow- 
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and -only thereafter he can proceed 
to appoint non-hereditary trustees. It 
is also open to him, in the course of 
the proceeding under Section 41, to 
pass interim orders for preserving 
the institution and its properties and - 
also for safeguarding the rights of 
the aggrieved party pending final de- 
termination of the controversy. Any 
order passed straightway under Sec- 
tion 27 which has the effect of dis- 
possessing the hereditary trustees of 
their property without first resorting 
to an enquiry under Section 41, 
would be illegal and contrary to the 
scheme of. the Act.” 


. 12. At the hearing of this ap- 
peal, counsel for the appellants has 
reiterated the stand taken by his cli- 
ents.in the High Court. 

i 13. The short question that 
arises for determination in this case 
is-whether the Assistant Endowments 
Commissioner had jurisdiction to pro- 
ceed- under Section 27 of the Act 
without a prior decision of the dis- 
putes about the nature of the insti- 
tution and the existence or otherwise 
of the hereditary trustees, 

; 14, For a proper determina- 
tion of the aforesaid question, it is 
necessary to refer to'a few provi- 
sions of the Act and the rules made 
thereunder in so: far as they are re- 
levant for the purpose of this ab- 
peal. | 

15. Section 1 (2) makes the 
Act applicable to all Hindu, Publie 


. religious institutions and endowments. 


Tt excludes from its purview Hindu 
private. religious institutions and en- 
dowments, S 


i6.. Section 3 (xiii) of the Act 
defines - ‘Religious Institution’ as 
under:— ie Se 


“3. (xiii). ‘religious | institution’ 
means a’ math, a temple and endow- 
ments attached thereto or a specific 
endowment and includes an institu- 
tion under direct management of the 
State’ Government.” ` 
"17. - A ‘religious endowment’ is 
defined in Section 3 (xii) as follows:— 

“3 (xii) ‘religious endowment’ or 
‘endowment’ means all property be- 
longing to or given or endowed: for 
the support of maths or temples or 
given or endowed for the 
performance of any service 
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for charity connected there- 
with or of any other religious cna- 
rity, and includes the institution con- 
cerned and the premises thereof and 
also all properties used for the pur- 
poses or benefit of the institution and 
includes all properties acquired from 
the income of the endowed property: 

18, Section 27 of the Act pro- 
vides as under:— 

"27 (1). The Assistant Commis- 
sioner shall, in cases where there is 
no hereditary trustee, appoint non- 
hereditary trustees in respect of each 
religious institution other than maths 
and specific endowments attached 
thereto, and in making such appoint- 
ments the Assistant Commissioner 
shall have due regard to the claims 
of persons belonging to the religious 
denomination for whose benefit ~he 
said institution is chiefly maintained.” 
Section 41. of the Act runs 


thus:— 

"41, (1) In ease of a dispute he 
Assistant Commissioner shall heve 
power to enquire into and decide ~he 
following disputes and maitters:— 

(a) whether an institution is a 
public religious institution; 

(b) whether an institution is a 
femple or a math; 

(c) whether a trustee holds or 
held office as a hereditary trustee; . 

(d) whether any property or 
money is of religious endowment or 
specific endowment; 


Provided that the burden of proof 
in: all disputes or matters covered 
by clauses (a) and (d) shall lie on 
the person claiming the institution 
to be private or the property: or 
money to be other than that of a 
religious endowment or specific en- 
dowment as the case may be.” 


20. Section 44 which makes 
provision for appeals runs thus:— 


“44, (1) Any person aggrieved by 
any order passed by the Assistent 
Commissioner under Section 41 or 
sub-sections (1) and (6). of Section 42 
or Section 43 may, within thirty 
days from the date of receipt of the 
order under Section 41. or Section 43 
or from the date of the publication 
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of the order under Sec. 42 as the 
case may be, appeal to the Commis- 
sioner. 

"(2) Any party aggrieved by the 
order of the Commissioner under 
sub-section (1) or under sub-section 
(1) or (6) of Section 42 may appeal 
to the High Court within thirty days 
from the date of the order or publi- 
cation thereof as the case may be.” 


21, Section 68 deals with de- 
livery of possession of a religious ins- 
titution, its record, accounts and pro- 
pathes to its trustee or executive of- 
icer. 


22. Section 73 which bars 
the jurisdiction of ordinary courts 
lays down that no suit or other le- 
gal proceeding in respect of the ad- 
ministration of a religious institution 
or in respect of any matter or dis- 
pute for determining or deciding 
which provision is made in the Act 
shall’ be instituted in any court of 
law, except under, and in accordance 
with, the provisions of the Act. 

23. Section 74 which relates 
to the procedure at enquiries and 
appeals and service of notice is in 
these’: terms:— i 

“74 (1) In relation to all proceed- 
ings before the Commissioner or the 
Assistant Commissioner, the orders 
in pursuance of which are under the 
provisions of this Act appealable to 
the High Court, the Commissioner or 
the Assistant Commissioner as the 
case may be, shall have the powers. 
vested in a court under the Code of 
Civil Procedure, 1908, when trying a 
suit in respect of ‘the following mat- 
ters:— - 

(a) discovery and inspection: 

(b) enforcing the attendance of 
witnesses, and requiring the deposit 
of their expenses; 


te) compelling the production of 
documents; 

(d) examining witnesses on oath; 

(e) granting adjournments; 

(f) reception of evidence taken 
on affidavit; and f 


(g) issuing commissions for the 
examination of witnesses. 
and may summon and examine suo 
motu any person whose evidence ap- 
pears to him to’ be materia! and 
shall be deemed to be a Civil Court 
within the meaning of Sections - 480 


z 
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and 482 of the 
Procedure, 1898; 


(2) The Commissioner and the 
Assistant Commissioner shall with 
respect to all such proceedings he 
deemed to be persons acting judicial- 
ly within the meaning of the Judicial 
Officers Protection Act, 1850. 


(3) The Court hearing on appeal 
from the order of the Commissioner 
may direct further enquiry or modi- 
fy or set aside such order as the 
Court may. deem fit; and unless the 
appeal is summarily dismissed the 
Commissioner shall be given an op- 
portunity of being heard before the 
order passed by him is interfered 
with in any manner; provided that 
the operation of the order of the 
Commissioner shall not be stayed 
pending the disposal of the appeal.” 


24, Section 76 (1) confers. on 
the State Government general power 
of making rules to carry out all or 
any of the purposes of the Act. Sub- 
section (2) of the section specifically 
enumerates the matters with respect 


Code of Criminal 


to which the rules can be made and 


clause (d) thereof enables the State 
Government to make rules regarding 
holding of enquiries, summoning and 
examination of witnesses and produc- 
tion of documents, 


25. Rule 43 of -the Rules 
framed under Section 76 (d) of the 
Act provides: . 

"In relation to all proceedings 
before the Commissioner: or the As- 
sistant Commissioner against © whose 
orders an appeal lies to the High 
Court under the provisions of the 
Act, the Commissioner or the Assis- 
tant Commissioner as the case may 
be shall follow the provisions of. the 
Civil Procedure Code, the Indian 
‘Evidence Act and the G. R. C. O. of 
the Orissa High Court as far as prac- 
ticable and in so far as they are con- 
sistent with the Act and the Rules. 
In every other case the enquiry will 
always be of a summary. nature and 
shall be conducted as in respect of 
suits of small cause nature with due 
notice to persons affected by the en 
quiry.” f : BO Yds 

26. -Jt is important to note 
that the Assistant Commissioner can 
appoint non-hereditary trustees 


under Section 27 of the Act only 
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where two conditions are satisfied 
viz, (1) that the religious institution 
is not an excepted one and (2) that 
there is no hereditary trustee of the 
institution. For the exercise of the 
power by the Assistant Commissioner 
under this section, it is, therefore, ab- 
solutely necessary that either there 
should be no dispute about the pub- 
lic nature of the institution and the 
non-existence of hereditary trustees 
or in.case, there is a dispute about 
any of these matters, a prior deter- 
mination of such dispute under S. 41 
of the Act has been made. -Without 
such preliminary determination if an 
appointment of a  non-hereditary 
trustee is made under Section 27 of 
the Act and a direction is given re- 
garding delivery of possession of the 
institution etc, under Section 68 of 
the Act, it would be manifestly il- 
legal and without jurisdiction, A 
careful scrutiny of the provisions of 
the Act makes this position amply 
clear, As pointed out by the High 
Court, Section 27 does not in terms 
provide that Assistant Commissioner 
should make an enquiry as to whe- 
ther the institution is public or pri- 
vate and whether there are heredi- ` 
tary trustees of the institution or not. 
These questions have to be gone into 
under Section 41 of the Act which 
specifically deals with the investiga- 
tion and decision of disputes in res- 
pect thereof, Consequently, a prior 
determination under Section 41 that 
the institution is public and has no 
hereditary trustee is a sine qua non 


for appointment of -trustees under 


Section 27 of .the Act. 


- 27. This view also gains 
strength from the fact that there is 
a marked difference as regards the 
procedure to be followed in respect 


.of proceedings under Sections 27 and 


41 of the Act. Whereas an enquiry, 
if any, in proceedings under Section 
27 of the Act because of the non- 


- appealable nature of the order pass- 


ed thereunder in view of Section 44 
of the Act is of a summary charac- 
ter in which the affected person does 
not get a reasonable chance. of pre- 
senting his entire case and evidence 
is not required to be recorded verba- 
tim, it is otherwise in case of pro- 
ceedings under Section 41 of the Act 
where the enquiry has to be judicial 
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and. elaborate in view of the fact 
that the parties are entitled as a nat- 
ter of right to be heard in support of 
the claim and to adduce evidence in 
proof thereof (See Ramakrishna 
Padhy v. Ramesh Chandra Das, AIR 
1959 Ori 98). In the latter case, be- 
cause of the complicated nature of 
the questions involved and the ap- 
pealable character of the orders that 
may be passed thereunder, the.Com- 
missioner or the Assistant Commis- 
sioner has to act like a Court and is 
required to follow, as far as practic- 
able, the provisions of the Code of 
Civil Procedure the Indian Evicence 
Act and the G.R.C.O. of the Crissa 
High Court insofaras they are con- 
sistent with the Act and the Rules. 
This becomes clear from a corjoint 
reading: of S. 74 of the Act and R.43.0f 
the Rules framed under the Acz. It 
would also be relevant to notice that 
there is no provision in Section 27 of 
the Act identical to the one contain- 


ed in Order 21, Rule 63 of the Tode . 


of Civil Procedure to the effect that 
the summary decision given there- 
under would be subject to the deci- 
sion that may be given under Se=tion 
41 of the Act, It has also tc be 
pointed out that successive determi- 
nation of questions under Sectiors 27 
and 41 of the Act is not possible in 
view of the doctrine of res judicata. 
Tt is also significant that the safe- 
guard relating to appeal both on a 
point of fact andlaw (See Sri. Sada- 
sib Prakash Brahmachari, Trustee of 
Mahiprakash v. State of Orissa, (12956) 
22 Cut LT. 235 = (AIR 1956 SC 
432)) and the intervention of the 
High Court which is available in res- 
pect of orders made under Section 41 
of the Act is not available in case of 
orders under Section 27 of the Act. 
The non-availability of the valuable 
right of an appeal in respect of an 
order under Section 27 of the Act is 
of fundamental importance and “eads 
to the irresistible conclusion that 
Section 27 cannot exist in isolation 
and determination of the aforesaid 
questions is necessary under Section 
41 of the Act before non-hered_tary 


trustees can be appointed. oy 


28. There can, therefore, be 
no manner of doubt that the Assis- 
tant Endowments. Commissioner has 
no jurisdiction to appoint a non-here- 


` 
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ditary. trustee of a religious institu- 
tion under Section 27 of the Act 
without prior determination of the 


Samitra 


questions that the institution is a 
public one and has no hereditary 
trustees, l 

29.. We are fortified in our 


view by the decision of this Court 
in Sri Jagannath Ramanuja Das v. 
State of Orissa, AIR 1954 SC 400. In 
that case, the Bihar State Board of 
Religious Trusts constituted under the 
Bihar Hindu Religious Trusts Act, 
1950 (I of 1951) passed an order in 
exercise of the powers conferred on 
it under Section 59 of the Act ask- 
ing the appellant to furnish to the 
Board a return of income and expen- 
diture of the temple known as 
‘Salouna Asthal’. . The appellant re- 
plied saying that the Asthal was a 
private institution and not a religious 
one within the meaning of the Act; 
that the properties appertaining to 
the temple did not constitute a reli- 
gious trust and the appellant was 
not a trustee within the meaning of 
the Act. On getting an unfavourable 
answer,..the appellant made an ap- 
plication. to the High Court of Patna 
under Article 226 of the Constitu- 
tion challenging the demand which 
was dismissed.. On the matter being 
brought before this Court by the 
appellant, the aforesaid order of the 
Board was quashed and the respon- 
dent was directed not to interfere 
with the properties appertaining to 
the ‘Salouna Asthal’ without obtain- 
ing the. necessary declaration - under 
Section 43 of the Act. 


30. Before concluding we 
would like to observe that we are 
not at all impressed by the submis- 
sion made on behalf of the , appel- 
lants that if the interpretation plac- 
ed on the provisions of Sections 27 
and 41 of the Act by the Orissa 
High Court is taken as correct, it 
would become difficult to exercise 
effective control on public religious 
institutions as proceedings under 
Section 41 take long time. As rightly 
observed by the ‘High Court, the 
courts are meant to interpret the 
law as it stands. It is not their func- 
tion to legislate and to imagine dif- 
ficulties. The argument cannot also 
be countenanced as it overlooks the 
explanation appended to Section 7 
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whereunder the 
been given power to pass such inte- 
rim orders as he may deem neces- 
sary for the proper maintenance, ed- 
ministration and management of reli- 
gious institutions and endowments 
when a dispute concerning the same 
is pending. . 


31. We also find it difficult to 
accept the submission made by coun- 
sel for the appellants that in view of 
the fact that a duly verified ‘applica- 
tion on proper court-fee is necessary 
for determination of the questions 
enumerated in Section 41 of the Act, 
no enquiry under the said provisions 
of the Act can be held suo motu by. 
the Assistant Endowments Commis- 
sioner, The fact that it may be 
necessary for a private individual to 
make ‘an ‘application on proper court- 
fee to the Assistant Commissioner for 
determination of any of the disputes 
enumerated in Section 41 cannot, in 
the absence of a specifice prohibition, 
debar the said authority from taking 
action suo motu under the said pro- 
visions of the Act, This is, how- 
ever, a matter with which we are 
not concerned in the present ‘appeal 
as respondents 1 to 3 had made an 
application under Section 41 of the 
Act in’ which unfortunately no pro- 
ceedings were taken by the Assis- 
tant Commissioner. 


32. For the Forening reasons, 
we are satisfied that the High Court 
was right in holding that it was 
only after completion of the enquiry 
under Section 41 of the Act and de- 
termination of the questions that the 
religious institution was ` not public 
and there were no ` hereditary trus- 


tees thereof that the Assistant _Com- 


missioner could appoint non-heredi- 
tary trustees and pass orders re- 
garding delivery of possession to them 
of the institution, 


33. In the 
fails and is hereby dismissed. 


` Appeal dismissed. 
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P., Venkataswami and another, 
Appellants v. D. S. Ramireddi and 
another, -Respondents. 

Civil Appeal -No, 
D/- 27-2-1976. 

(A) Madras Estates (Abolition and 
Conversion into Ryotwari) Act (26 of 
1948), Section 13 (b) (iii) — Require- 
ments — Mere intention of land- 
holder to cultivate -or resume land 
for cultivation Not sufficient. 
Civil Revn, Petn. No. 807 of 1965, 
D/- 21-8-1967 (Andh Pra), Reversed. 

Tt is clear that the land-holder 
in order to be entitled to a ryotwari 
patta under Section 13 (b) Gii) must 
prove that he has cultivated the 
land himself or by his own servants 
or hired labour: from July -1, 1945 
end has been in direct and continu- 
ous possession of the land from that 
date. -The condition’ is that the 
land-holder-has “cultivated such 
lands himself, by his own servants 
or hired labour ......... * The words 
“has cultivated” could not imply a 
mere intention to cultivate. AIR 1968 
SC 1005 and AIR 1952 Mad 323 (FB), 
Ref., Civil Revn. Petn. No, 807 of 
1965, -D/- 21-8- 1967 (Andh Pra), Re- 
versed, (Para 5) 
Cases Referred: -Chronological Paras 
sa Pa SC 1005 = _ (1968) 2 3 


AIR 108: Mad 323 = 1 01952) pied i 
71 (FB) 5 
: M/s. K. en and: R. Chin. 
drasekhar, Advocates, for Appellants; 
M/s. P. Parameshwara Rao and T, V. 
S: Narasimhachari, Advocates for Res- 
pondent No. 1. 
Judgment of the, Court was deli- 
vered by ` 
GUPTA, —This appeal by spe- 
cial leave arises out of'a proceeding 
started -suo motu by the Additional 
Assistant Settlement Officer. Chittoor, 
under Section 15 (1) of the Mađ- 
ras Estates (Abolition and Conver 
sion into Ryotwari) Act, 1948. See 
tion 15 (1) reads: 


*(Civil Revn. Petn, No, 807 of 1965, 
_ D /-21-8-1967—Andh, Pra.) Y 
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1202 of -1968, 
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“Determination of lands in which the 
land-holder is. entitled to- Ryotwari 
Patta under foregoing - ‘ provisions:— 
(1) The Settlement Officer shall exa- 
mine the nature and history of all 
lands in respect of which the fand- 
holder claims a ryotwari patta under 
Sees. ‘12, 13 or 14, as the case may 
be, and decide in respect of which 
lands the claim should be allowed.” 
The first respondent who purchased 
the land in question on May 12, 1950 
claimed a ryotwari patta in respect 
of the same under Section 13 (b} (iii) 
which is in these terms: 

"13. Lands in inam estate in 
which land-holder is entitled to =yot- 
wari patta:— In the case of an nam 
estate, the land-holder shall, with 
effect on and from the notified date, 
be entitled to a ryotwari pattz in 
respect of— 


(a) x x x 
) (i) xX . = 
(ii) x x 
(iii) all lands (mot being (i) 


fanka lands, (ii) lands of the des- 
cription specified in Section 3, Clause 
(16), sub-clauses (a), (b) and (a) of 
the Estates Land Act, or (iii) forest 
lands) which have been abandoned or 
relinquished by a ryot, or which 
have never been in the occupation of 
a ryot, provided that the land-helder 
has cultivated such lands himsel? by 
his own servants or hired labour, 


with his own or hired stock, in the 


ordinary course of husbandry, Irom 
the Ist day of July 1945 and has 
been in direct and continuous pos- 
session of such lands from that Jate. 


Explanation:—- ‘cultivate’ in this 
clause includes the planting and ear- 
ing of topes, gardens and orchards, 
but does not include the rearirg of 
topes of spontaneous growth.” 
ït is clear that the land-holder - in 
order to be entitled to a ryotwari 
patta under Section. 13 (b) (iii). must 
prove that he has cultivated the land 
himself or by his own servants or 
hired labour from July 1, 1945 and 
has been in direct and continuous 
possession of the land from that date. 
It appears that before the suo motu 
enquiry under Section 15 (1) had 
commenced, a ryotwari patta in res- 
pect of the same .land had. been 
granted jointly in the names of the 
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first respondent and the two appel- 
lants before us. This patta was how- 
ever cancelled as it had been issued 
without enquiry and the present en- 
quiry under Section 15 (1) was start- 
ed. The appellants preferred objec- 
tions to the claim put forward by 
the first respondent stating that they 
were in possession of the land and 
had been cultivating it for the last 
30 years. To refute the appellants’ 
claim of possession, the first respon- 
dent filed a certified copy of the 
judgment in Original Suit No. 245 of 
1959 of the District Munsif’s Court, 
Madanapalle, which was instituted by 
the first respondent for declaration of 
his title to the land in dispute and 
for permanent injunction restraining 
the appellants, who were impleaded 
as defendants, from interfering with 
his peaceful possession, This suit 
was decreed and the defendants were 
restrained from interfering with the 
first respondent’s possession of the 
land, The first respondent also filed 
the certified copy of the decree (Ex. 
P-3) passed by. the Subordinate 
Judge, Chittoor, affirming in appeal 
the decision of the District Munsif. 
The Assistant Settlement Officer dis- 
regarded Exhibits P-2 and P-3 on 
the view that the appellants were not 
parties to the suit, This was plain- 
ly wrong as it appears from those 
exhibits that the appellants were 
the defendants in the suit. However, 
the Assistant Settlement Officer also 
found. that the first respondent had 
failed to prove personal and continu- 
ous cultivation from July 1, 1945, his 
own case being. that he had reclaim- 
ed the land after his purchase on 
May 12, 1950. The Assistant Settle- 
ment Officer therefore rejected the 
first respondent’s claim and held that 
the land would, be treated as “as- 
sessed waste.” : 


2. From the order of the As- 
sistant Settlement Officer the first res- 
pondent took anappealto the Estates 
Abolition Tribunal, Chittoor, The ap- 
pellants before us also preferred an 
appeal to the Tribunal questioning 
the finding that the land should be 
treated as assessed waste. The Tri- 
bunal dismissed the appeal of the 
first respondent, affirming the deci- 
sion of the Assistant Settlement Offi- 
cer that the first respondent had fail- 
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ed to prove that he had been culti- 
vating the land since 1-7-1945, and al- 
lowed the other appeal reversing the 
decision that the land is to be treated 
as assessed waste, on the view 
that the fact that a roytwari patta 
had once been issued in respect of 
the land indicated that the land was 
cultivable, 


3. The. first respondent moved 
the High Court under Article 227 of 
the Constitution ` challenging the 
orders passed by the Tribunal on the 
two appeals, Civil Revision Petition 
No. 15 of 1966 directed against the 
order rejecting the first respondent’s 
claim for a ryotwari patta and Civil 
Revision No. 807 of 1966 against the 
order allowing the appeal of the ap- 
pellants were disposed of by the 
High Court by a common judgment 
on 21-8-1967. The High Court agreed 
with the Tribunal that the fact that 
a ryotwari patta had previously 
been issued in respect of the land 
and the further fact that admittedly 
since 1950 the land was being culti- 
vated, the only dispute being which 
of the parties did it; was clear indi- 
cation that the land was cultivable 
and as such it could not be treated 
as assessed waste. However, the 
High Court, relying on a Full Bench 
decision of the Madras High Court 
in Pariannan' v. Amman Kovil, AIR 
1952 Mad 323 (FB) held that the test 
employed by the Tribunal that the 
` land holder should prove that he had 
been personally cultivating the’ land 
was not the proper test and that it 
was sufficient if he was able to show 
that there was an intention to culti- 
vate or resume the land for cultiva- 
tion. On these findings the High 
Court set aside the orders of the Tri- 
bunal -and directed the Tribunal to 
dispose of the appeals afresh in the 
light of the observations made in its 
judgment. 


4, It is the case of both par- 
ties that the land is cultivable and 
cannot be treated as assessed waste. 
It would appear that the High Court 
also agreed with the Tribunal that 
the land was cultivable which means 
that the High Court affirmed the 
order of the Tribunal allowing the 
appeal preferred to it by the appel- 
lants before us, and Civil Revision 


- be made parties 
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Petition No. 807 of 1966 should have 
been disposed of accordingly. There- 
fore, the order of the High Court 
directing the Tribunal to hear afresh 
also this appeal seems to be an ob- 
vious mistake, The matter is, how- 
ever, further complicated by the 
statement made by the appellants in 
the special leave petition that the 
intended appeal was against the order 
passed in Civil Revision Petition -No. 
807 of 1966. On the judgment of the 
High Court the matter that remained 
to be disposed of was the first res- 
pondent’s claim for a ryotwari patta 
which was the subject-matter of the 
appeal to the Tribunal preferred by 
the first respondent, On a reading of 
the. petition it is plain that the griev- 
ance of the appellants was really 
against the order remitting the case 
of the first respondent to the Tribu- 


‘nal for a fresh hearing; the Tribunal, 


as already stated, had decided against 
the ‘first respondent. The present 
appeal appears to us to be directed 
against the common judgment of the 
High Court, limited to that part of it 
which deals with the claim .of the 
first respondent, and the reference to 
the revision case No, 807 only, it 
seems, as Mr. Jaya Ram, learned 
counsel for the appellants submitted, 
was a slip. For the first respondent 
Mr, Rao took an objection that the 
appellants before us were not parties 
in Civil Revision Case No. 15 of 1966 
and that, as such, they could not ap- 


‘peal against the order passed in that 


The appellants who had filed 
objections to the first respondent’s 
application: for a ryotwari patta 
might properly have been parties to 
the appeal the first respondent had 
filed before the Tribunal and, though 
they were not impleaded as parties, . 
the Tribunal appears to have dispos- 
ed of the appeal after hearing: them. 
The appellants thus were entitled to 
in Civil Revision 
Petition No. 15 of 1966. However, it 
appears that even in the High Court 
they were heard not only on the 
character of the land which formed 
the subject-matter of Civil Revision 
Case No, 807 of 1966 but also on the 
question whether the first respondent 
was entitled to a ryotwari patta 
which was the controversy in Civil 
Revision Petition No. 15 of 1966. We 


case, 
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therefore decided to hear the appeal 
on merits, 


5. The only question that ari- 
ses for decision is whether the High 
Court was right in holding that the 
requirement of Section 13 (b) (ii) of 
the Act is satisfied if the land-hclder 
is able to show that there was an 
intention to cultivate or resume the 
land for cultivation, The High Court 
directed the Tribunal to reconsider 
the question from this aspect. For the 
view it had taken, the High Court 
relied on the Full Bench decision of 
the Madras High Court in Periamnan 
v.. A, S. Amman Kovil supřa). 
The Madras Full Bench decision on 
this point is based on a construction 
of Section 3 (10) of the Madras Es- 
tates Land Act, 1908. This Court in 
Chidambaram Chettiar v. Santhana- 


ramaswami Odayar, (1968) 2 SCR 754. 


=(AIR 1968 SC 1005) construing. the 
same Section 8 (10) which defines 
private land, held at pages 765-766 of 
the report (SCR) = {at p. 1011 of 
AIR 1968 SC): 

“It seems to us that the defini- 
tion read as a whole indicates c-.ear- 
ly that the ordinary test for ‘pr-vate 
land’ is the test of retention by the 
landholder for his personal use and 
cultivation by him or under his per- 
sonal supervision. No doubt, such 
lands may be let on short leases for 
the convenience of the landholder 
without losing their distinctive cha- 
racter; but it is not the intentin or 
the scheme of the Act to treaz as 
private those lands with reference to 
which the only peculiarity is the fact 
that the landlord owns both the war- 
‘ams in the lands and has been letting 
them out on short term leases.” 


Having: thus stated: the law, this 
Court dismissed the appeal witk the 
observation that “in the present case 
there is no proof that the lands were 


ever directly cultivated by the_and- . 


holder”, Thus even on the provisions 
of the Madras Estates Land Act, 1908 
considered by the Madras Full Bench, 
this Court appears to have taken = dif- 
ferent view, Apart from this, the pro- 
visions we are concerned with, namely 
Section 13 (b) (iii} of the Madras 
. Estates (Abolition and Conversion into 
Ryotwari) Act, 1948, requires as a 
condition “that the landholder has 
cultivated such lands himself, by 
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his own servants or hired labour...”. 


. We are unable to agree that the 


words “has cultivated” could imply 
a mere: intention to cultivate. In our, 
opinion, in view of the clear terms of: 
Section 13 (b) (iii) there is no war-: 
rant for a reconsideration of the' 
question by the Tribunal. 


6. Accordingly we alow this 
appeal, set aside the order of the 
High Court and restore that of the 
Tribunal, In the circumstances of 
the case there will be no order as to 
costs. ` 

Appeal allowed. 
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V. R. KRISHNA AYER, A. C. 
GUPTA AND N. L, UNTWALIA, 
JJ. 

D. D. Suri, Appellant v. A. K. 
Barren and others, Respondents. : 

Civil Appeal No. 292 of 1973, D/- 
6-2- 1976. 

(A) AIl India Services -(Discipline 
and Appeal) Rules (1955), R. 7 (3) — 
Suspension of member of E A. S, — 
Instructions contained in various let- 
ters and circulars of Central Govern- 
ment, not strictly followed — That 
by itself would not invalidate the 
suspension order under R. 7(3). 

(Para 8) 
' (B) All India Services (Discipline 
and Appeal) Rules (1955), R. 7 (3) — 
Suspension of member of I. A, S.— 
Validity — Compulsory retirement of 
member from service — Effect. 
O. J. C. No. 82 of 1968, D/- 25-4-1972 
(Orissa), Reversed. 


When on 24-11-67 a First Infor- 
mation Report was filed against a 
member of I. A, S. and steps were 
taken for obtaining a search warrant 
for the search of his house, investiga- 
tion within the meaning of Rule 7(3) 
became pending on and from 24-11- 
1967 and the suspension order, there- 
fore, made on 28-11-1967 was well 
within the ambit of the power of the 
Government under the said rule, The 
investigation could not be said to be 


(O. J. C. No. 82 of 1968, D/- 25-4- 
1972——Orissa.) 


CT/CT/A544/76/SSG 


. 1070 S.C, [Prs, 1-5] D. D. Suri v. A. K. Barren (Untwalia a.) 


complete until the submission of the 
Charge-Sheet, Factual completion. of 
the investigation in November, 1968 
would not terminate all proceedings 
in relation to the charges 
against the said member. But obvi- 
ously the suspension order came to 
an end by the compulsory retirement 
of that member, After retirement 
from service he could no longer be 
deemed to under suspension. 
O. J. C. No, 82 of 1968, D/- 25-4-1972 
(Orissa), Reversed. (Paras 9, 10) 

Mr. S. N. Andley Sr, 
(Mr. A. Subbarao Advocate with him), 
for Appellant; Mr. M. C. Bhandare 
Sr. Advocate, (Mr. B. Parthasarathi, 
Advocate with him), (for No. 3) and 
M/s. S. N. Prasad & Girish Chandra, 
Advocates, (for No. 4), for Respon- 
dents. l 

Judgment of the Court was .de- 
livered by 

'N. L. UNTWALIA, J.:— The ap- 
pellant in this appeal by special 
leave is Shri D. D. Suri — an erst- 
while member of the Indian Adminis- 
trative Service in the cadre of the 
State of Orissa. Shri A. K. Barren, 
I. A.S. the Chief Secretary to the 
Government of Orissa at the relevant 
time was impleaded as respondent 
No. 1. He died during the pendency 
of this appeal. Therefore, his name 
is directed to be expunged. For the 
sake of convenience, however, he will 
be referred to hereinafter in this 
judgment as respondent No. I. Shri 
5. K. Ghosh, I. P.S.- respondent No. 2 
was at the relevant time Director of 
Vigilance and Additional Secretary to 
the Government of Orissa in the Poli- 
tical and Services Department, He 
has since retired and’ no notice of 
this appeal could be served on . him. 
Even so the appeal proceeded to 
hearing as for the disposal of this 
appeal, his appearance was not 
necessary. The State of Orissa is res- 
pondent No, 3, and the Government 


of India’ is respondent Number 4. - 


Respondents 5 and 7 are other offi- 
cers of the Government of Orissa. 

2. It is an unfortunate pro- 
tracted litigation with'a chequered 
history, Yet we do not find it possi- 
ble to bring it to conclusion by our 
judgment. . 

E The appellant was appoint- 
ed to the Indian Administrative Ser- 


levelled. 


Advocate,- 
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vice and joined as an Additional Dis- 
trict Magistrate in the State of Orissa 
in November, 1950. According to his 
case due to some actions which he 
took against some big political per- 
sons, he incurred their displeasure in 
the year 1952. Sometime after, he 
came on deputation to the centre but 
went back to Orissa in April, 1965. 
At the relevant time in the year 1967 
he was serving as Commissioner of 
Land Reforms, Orissa. According to 
his case he had disputes, differences 
and animosity with respondent No. 1 
and later with respondent No, 2 also. 
The appellant by stating very many 
facts, which are not necessary to be 
enumerated in this judgment, endea- 
voured to make out a case of mala 
fides against responderts 1 and 2 and 
asserted that he was put to trouble 
and unwarranted and illegal actions 
were taken against him by or at the 
instance of respondents 1 and 2. 


4. A First Information Report 
was lodged and Sambalpur Vigilance 
P. S. Case No, 23/1967 was instituted 
against the appellant on November 
24, 1967 under Section 5 (2) of the 
Prevention of Corruption Act, 1947. 
An application for search warrant 
was made before the Additional Dis- _ 
trict Magistrate, Sambalpur on the 
same date ie 24-11-1967 and a 
search warrant was issued. The ap- 
pellant’s house at Cuttack was search- 
ed on and after 27-11-1967. An order 
of suspension was made against the 
appellant by the -Government of 
Orissa on the 28th November, 1967 
under Rule 7 (3) of the. All India Ser- 
vices (Discipline and Appeal) Rules, 
1955 — hereinafter ‘referred to as 
the Rules. The appellant filed a 
writ petition (OJC No. 820f 1968) in 
the Orissa High Court in January, 
1968 to challenge the order of sus- 
pension and the ‘investigation made 
and proceeded against him. The writ 
application was dismissed by the 
Orissa High Court in limine, Civil 
Appeal No. 679 of 1970 filed by spe- 
cial leave against the order of the 
Orissa High Court was allowed by 
this Court on 22-10-1970. The writ 
application was directed to be admit- 
ted and disposed of in accordance 
with law. 


5. Certain subsequent develop- 
ments and events. are necessary to be 
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noted, The State Government moved 
the Central Government on Novem- 
ber 23, 1968 after stating the factsin 
detail to accord sanction for prosecu- 
tion of the appellant as the materials 
collected during investigation revealed 
a prima facie case in relation to the 
charges of corruption and misuse of 
his official position by the appellant. 
In spite of reminders. the Central 
Government neither accorded sanction 
for the prosecution of the appelant 
nor refused it, Without sanction of 
the Central Government no Cherge- 
Sheet could be submitted against the 
appellant for his prosecution so long 
he remained in government service. 
It seems however, that the appellant 


was compulsorily retired by the ap- . 


propriate government on June 9, 
1971, Thereafter on November 8, 
1971 Charge-Sheet was submitted 
against him in the Court of the Spe- 
cial Judge, Sambalpur. In Transfer 
Petition No, 2/73 this Court transfer- 
red the case to the file of another 
Special Judge. On the splitting up 
of the original case the trial of seve- 
ral cases proceeded against the ap- 
pellant in the Court of the Special 
Judge. The trial concluded but be- 
cause of the stay order passed by 
this Court, judgment could not be 
delivered until the disposal of this 
appeal and LPA 3/73 pending in the 
Delhi High Court. Against the crder 
of compulsory retirement, the appel- 
lant filed a writ petition in the Delhi 
High Court. It was dismissed by a 
learned single Judge on November 16, 
1972, LPA 3/73 is directed against 
the said order of dismissal, 


6. A Bench of the Orissa 
High Court by its order dated the 
25th April, 1972, the order under ap- 
peal, has again dismissed the writ 
petition (OJC 82/1968) as being inžruc- 


tuous. It has taken the view that 
since the appellant has already re- 
tired from service he is no Imger 


under suspension. Therefore, the le- 
gality of the suspension order is not 
necessary to be examined. Nor did 
the High Court think it necessary to 
examine the legality of the investiga- 
tion against the appellant as Charge- 
Sheet had already been submitted. 


7. Mr, S. N. Andley, learned 
counsel for the appellant asked usto 
guash the suspension order and stre- 


(Untwalia J.) fPrs. 5-8] S.C. r071 
nuously urged the following three 
grounds: 


(1) That it was passed without 
taking the various preliminary steps 


. of preliminary enquiry or investiga- 


tion as was necessary to be done in 
view of the various governmental in- 
tructions. 


(2) That the order was not war- 
ranted by and was in violation of 
Rule 7 (3) of the Rules. 


(3) That the charges. levelled 
against the appellant were all base- 
less, frivolous and false. They were 
levelled and the suspension order 
was made mala fide. 


8. In support of the first sub- 
mission our attention was drawn 
to the various executive instructions 
issued by the Central Government as 
also the State Government of Orissa 
to show as to how and in what man- 
ner preliminary steps had to be 
taken and enquiry made by the gov- 
ernmental authorities concerned be- 
fore putting a government servant 
and especially a member of the Ad- 
ministrative Service. under suspension. 
Counsel submitted that nothing was 
done in accordance with those ins- 
tructions before the lodging of the 
First Information Report on Novem- 
ber 24, 1967. The action was taken 
mala fide in all haste without observ- 
ing the requirements of the law as 
contained in the executive instruc- 
tions. On the other hand, Mr, M.C. 
Bhandare, counsel for the’ Govern- 
ment. of Orissa pointed out that the 
Vigilance Department of the State 
Government had made preliminary 
enquiries and then taken action, We 
do not consider it necessary to dis- 
cuss in any detail or record any de- 
finite finding one way or the other 
in respect of this bone of contention 
between the parties. We may only 
observe that all instructions contain- 
ed in the various letters and circu- 
lars of the Central. Government do 
not seem to have been strictly fol- 
lowed, But that will not invalidate 
or nullify the order of suspension 
made under Rule 7 (3) of the Rules. 
In dealing with the cases of high of- 
ficers of the Administrative Service, 
care ought to have been taken to fol- 
low the instructions as far as possi- 
ble. Yet on the facts of this case we 


Py 
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are not prepared to hold that failure 
to follow the instructions fully, per 
mate oe the order of suspension in- 
vali 


9. Sub-rule (1) ‘of Rule 7 of 
the Rules provides for the placing 
under suspension a member of the 
service against whom any discipli- 
mary proceeding has been initiated. 
Under that sub-rule without the ini- 
tiation of the disciplinary proceeding 
an order of suspension could not be 
made, Under 
of the service who is detained in of- 
ficial custody for a period longer than 
48 hours’ is to be deemed to have 


been suspended by the government ` 
concerned, We shall now read sub-. 


rule (3) of Rule 7.. 


“A member of. the Service in 
respect of, or, against whom, an in- 
vestigation, inquiry, or trial relating 
to a criminal charge is pending, may, 
at the discretion of the Government 
under which he is serving, be placed 
under suspension until the termina- 
tion of all proceedings relating to 
that charge if the charge is connect- 
ed with his position as a Govern- 
ment servant or is likely to embar- 
rass him in the discharge of his du- 
ties or involves moral turpitude.” 
Under the sub-rule aforesaid it is 
clear that a member of the service 
can be placed under suspension if 
against him an investigation, inquiry 
or trial relating to criminal charges 
is pending, The expression ‘investi- 
gation’ ‘inquiry’, or ‘trial’ are well- 
known in the realm of the criminal 
‘law under the Code of Criminal Pro- 
cedure, In the instant case when a 
First Information Report was filed 
against the appellant and steps were 
taken for obtaining a search warrant 
for the search of his house, investiga- 
tion within the meaning of Rule 7(3) 
became pending: on and from 
November 24, 1967. The suspension 
order, therefore, made on November 
28, 1967 was well within the ambit 
of the power of the government 
under the said provision of law, Most 
of the charges levelled against the 
appellant, and at this stage, we do 
not know whether they were right 
or wrong, true or false, were in re- 
lation to his alleged acts of corrup- 
tion and misuse of his official posi- 
tion. 


sub-rule (2} a member ` 


A.I. R. 

10 In our view the making of 
the suspension order against the ap- 
pellant under Rule 7 (3) of the Rules 
was legal and valid. But did it come 
to an end, if-so, when? The rule- 
provides that the suspension order 
may last “until the termina- 
tion of all proceedings relating 
to”: the charges, Appellant’s counsel 
submitted that, as mentioned in one 
of the letters of the State Govern- 
ment to the Central Government, the 
investigation was complete on 
November 23, 1968, hence on the 
termination of the investigation the 
suspension order terminated. We have 
no difficulty in rejecting this argu- 
ment as unsound, Under Rule 7(3) 
the suspension order can be made to 
continue until the termination of all 
proceedings viz. investigation, inquiry 
or trial which may follow the inves- 
tigation, Strictly speaking, the in- 
vestigation could not be said to be 
complete until the submission of the] 
Charge-Sheet, Factual completion of 
the investigation in November, 1968 
did not terminate all proceedings in 
relation to the charges levelled 
against the appellant. But obvious- 
ly the suspension order came to an 
end by the compulsory retirement of 
the appellant, After retirement from 
service he could no longer be deem- 
ed to be under suspension, 


11. During the hearing of the 
appeal and in view of certain new 
stands taken in the petition filed in 
this Court by the appellant, an in- 
teresting point cropped up and that 
is this. What was the effect of ‘the 
appellant’s compulsory retirement on 
his suspension? He was not prose- 
cuted before his retirement. What is 
to be the effect of his retirement on 
the appellant’s pay and allowances 
for the period of his suspension viz. 
between November 28, 1967 and June 
9, 1971. Does Rule 9 of the Rules 
cover the appellant’s case? If.so, is 
he entitled to an order in his favour 
for paying him full pay and allowanc- 
es for the said period because he was 
made to compulsorily retire without 
any stigma and not by way of punish- 
ment? We.did not feel persuaded to 
decide this aspect of the matter for 
the first time in this appeal. Since 
we are remitting the case back to 
the High Court, we permit the appel- 


- . tion, 
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lant to raise this point there, if neces- 
sary, by amendment of his writ peti- 
We may, however, hasten to 
add that the counsel for the State of 
Orissa assured us that if the appel- 
lant would be exonerated of the 
charges levelled against him and ac- 
quitted in the criminal proceedings 
then the State Government will pay 
him his full pay and allowances for 
the period of his suspension, 


12, Evidence at the trial is 
over and only the judgment has to 
be delivered, Without the aid of the 
judgment in the criminal’ cases, we 
did not find it advisable or possible 
to decide the third point urged on 
behalf of the appellant. On the 
materials in the records of this case, 
it will not be possible to say that 
the charges levelled against the ap- 
pellant were false and that aczion 
was taken against him mala fide. The 
two matters are so interwoven and 
inter-connected that we think it ex- 
pedient to leave tke matter for 
a fresh decision by the High Court 
after the judgment is delivered at 
the criminal trial which is already 
concluded. We vacate the order of 
stay made by this Court and direct 
the trial Judge to deliver his judg- 
ment without any further delay. The 
High Court, if necessary, will go in- 
to the question of mala fides when 
the case goes back to it on. remand 
and it will do so taking note, inter 
alia, of the judgment in the criminal 
cases. 


13. Nothing we have said in 
this judgment is meant to prejudice 
either party in the disposal of the 
letters patent appeal pending in the 
Delhi High Court in which the ap- 
, pellant is pursuing his challenge to 
the order of his compulsory retire- 
ment, But it will þe desirable, nay, 
necessary to  dispcse of LPA 
3/1973 pending in the Delhi High 
Court at a very early date so chat 
the judgment may be made use of 
by either party, if necessary, in the 
Orissa High Court in aid of the dis- 
posal of the case being remitted kack 
by us to that court. 


14. In the result we allow 
this appeal,. set aside the order of the 
High Court, remit the case back to 
it for fresh disposal in the light o 
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this judgment. We make no order 
as to costs. - 
: _ Appeal allowed; 


case remanded, 
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(From: (1975) 1 All LR 107) 

V. R. KRISHNA IYER AND N. L. 
UNTWALIA, JJ. 

Arya Vidya Sabha, Kashi and an- 
other, Appellants v, Krishan Kumar 
Srivastava and another, Respondents. 

Civil Appeal No. 95 of 1976, D/- 
26-2-1976. : 

(A) - Constitution of India, Arts. . 
226 and 311 — Writ against educa- 
tional institution — Dismissal of 
employee by college — Power of 
court to order reinstatement, (1975) 
1 All LR 107, Reversed, 

' The Dayanand Mahavidyalaya 
Degree College, Varanasi, an institu- 
tion affiliated to the Banaras “Hindu 
University is not a creature of statute 
but an entity like a company 


or a 
co-operative society or. other body 
which has been created under the 


operation of a statute. Therefore, the 
court cannot order reinstatement of a 
servant who has been dismissed by 
the college authorities. AIR 1976 SC 
888, Applied. (1975) 1 All LR 107, 
Reversed, . (Para 1) 
Cases Referred: Chronological Paras 
AIR 1976 SC 888 = (1976) 1 Serv 
LR 213 . ; 


Mr. Yogeshwar Prasad and Miss 
Rani Arora, Advocates, for Appel- 
lants; Mr. M. S, Gupta, Advocate, for 
Respondent No, 1. i 

Judgment of the Court was de- 
livered by 

KRISHNA IYER, J.:— The ap- 
pellant who has come up to this 
Court by special leave challenges the 
judgment of the High Court whereby 
the first respondent's dismissal which 
had been set aside by the trial 
Court. has been restored. The first 
respondent was a head-clerk in the 
Davanand Mahavidyala Degree Col- 
lege, Varanasi, an institution affi- 
liated to the Banaras Hindu Univer- 
sity, The controversy raged round 
the auestion as to whether re-instate- 
ment could be ordered of a servant 
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who has been dismissed by the Col- 
lege authorities on the footing that 
the institution is a statutory body. 
Whatever might have been the prior 
state of the precedents, in the light 
of the decision in Executive Commit- 
tee of Vaish Degree College Shamli 
v. Lakshmi Narain, Civil Appeal No. 
1543 of 1974, Decided on 12-12-1975 
= (reported in AIR 1976 SC 888) we 
are satisfied that the institution 
which is the appellant before us is 
not a creature of statute but an en- 
tity like a company or a co-operative 
society or other body which has been 
created under the oneration of a sta- 
tute. This makes all the difference 
as has been pointed out by the majo- 
rity decision in Lakshmi Narain’s 
case (AIR 1976 SC 883). 
there is much to be said in favour of 
the opposite view set out by Shri 
Justice Bhagwati, but we are bound 
by the decision of the Court as ex- 
pounded by the majority view. The 
distinction sought to be made by 
counsel to the effect that the statutes 
and ordinances with which we are 
concerned stand on a different foot- 
ing from the ones considered ‘by 
this Court in Lakshmi Narain’s case 
does not impress us. In this view, 
the appeal has to be allowed and we 
do so. 


2. The parties will bear their 
costs in all the courts; but, having 
regard to the circumstance that the 
first respondent has put in long 
years of service and having an over- 
all view of the facts of the case, 
counsel for the appellant, at our 
suggestion, has undertaken to pay a 
sum of Rs. 5,000/- to the Ist respon- 
dent and a sum of Rs. 1500/- to- 
wards costs of counsel for thelst res- 
pondent. These payments are made 
ex gratia and counsel for the appel- 
lant wanted us to take note of the 
circumstance that according to his 
instructions the lst respondent has 
been gainfully employed otherwise, 
the truth of which need not be in- 
vestigated here. The payments will 
be made within two weeks from to- 
day. 


i ` Appeal allowed. 
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AIR 1976 SUPREME COURT 1074 
(From: 1971 Pat LJR 388) 
H. R. KHANNA AND P. K, 
GOSWAMI, JJ. 
M/s. National Transport Co., Ap= 
pellant v. State of Bihar, Respon- 
dents. 


Civil Appeal No. 1462 of 1971, 
D/- 25-3-1976. 

(A) Bihar Taxation on Passen- 
gers and Goods (Carried by Public 
Service Motor Vehicles) Act (1961), 
Sections 3, 2(d) and (a) — Owner — 
Meaning, 

The definition of the word 
‘owner’ in Section 2 (d) of the Bihar 
Taxation on Passengers and Goods 
(Carried by Public Service Motor 
Vehicles) Act is an inclusive defini- 
tion and owner means not only the 
owner of the specified type of vehi- 
cle but also includes the permit 
holder in respect of such a vehicle as 
also any person for the time being in 
charge of such vehicle or any person 
responsible for the management of 
the place of business of such owner. 
The definition has fairly widened the 
meaning of ‘owner’, (Para 8) 


(B) Bihar Taxation on Passengers 
and Goods (Carried by Public Service 
Motor Vehicles) Act (1961), S. 2 (d) 
— Owner — Expression ‘person for 
the time being in charge of such 
vehicle.......... — Meaning, 


Under the definition of the term 
‘owner’ as given in Sec, 2(d) the 
owner of the truck under a public 
earrier permit holder is undoubtedly 
an ‘owner’. But in a piven case the 
person who is for the time being in 
charge of the loaded truck and who 
or on whose behalf some one receiv- 
ed the freight or fare is also an 
‘owner’ within the third clause of the 
definition under Section 2 (d) of the 
Act, The significant words “for the 
time being in charge of such vehicle” 
have to be comprehended in the 
context of the provisions of the tax- 
ing statute and these words have 
nexus with the actual realisation and 
appropriation of the freight for the 
goods carried by the vehicle. Being 
tin charge” of the vehicle in the con- 
text of the provisions of the Act does 
not relate to mere physical charge or 
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control in the process of movement 
of the vehicle from one place to an- 
other but to charge or control for 
fulfilment of the legal obligetion 
under the Act for payment of taxes 
for the carriage of goods or passen- 
gers, Whether a certain person :$ in 
charge of the vehicle for the time 
being depends always on the par-icu- 
lar facts of each case and the ans- 
wer cannot be put in the strait-jac- 


formula. 
EEREN (Paras 22, 23 anc 28) 


The appellant a sole transporter . 


of cement manufactured by a Com- 
pany, Since the appellant did not 
have his own fleet of trucks it used 
to engage a certain number of trucks 
covered by public carrier permits be- 
longing to various persons at diifer- 
ent times for transporting the ce- 
ment, The factory entrusted the ce- 
ment to appellant for delivery to 
various stockists who again m turn 
at destination gave buyer’s receipts. 
On delivery to the appellant of the 
buyer’s receipt by the truck owners 
the bills of hire charges were paid 
to the truck owners. The truck 
owners received only the hire char- 
ges which did not include any tax. 
On the question whether the appel- 
lan} was the ‘owner’ — Held that 
the appellant was in charge of the 
trucks for the purpose of the busi- 
ness’ of the appellant during the en- 
tire course of transportation of the 
cement bags from the Sindri factory 
to the various stockists and as such 
comes within the third clause of the 
definition under Section 2 (d) oí the 
Act. (Para 22) 


Cases Referred: ‘Chronological Faras 
AIR 1976 SC 997 24, 28, 27 

M/s. A. K. Sen, S. T. Desai and 
Somen_ Bose, Sr. Advocates, (M/s, D. 
N. Mukherjee and K. N. Jain Advo- 
cates with him), for Appellant; Mr. 
V. S. Desai, Sr. Advocate, Mr. B. P. 
Singh, Advocate with him), for Res- 
pondents. . 

Judgment of the Court was de- 
livered by iS 

GOSWAMI, J.— This appeal by 
special: leave is directed against the 
judgment of the Patna High Court 
in a reference under Section 213 (1) 
of the Bihar Taxation on Passergers 
and Goods (Carried by Public Ser- 
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vice Motor Vehicles) Act, 1961 (brief- 
ly the Act) as amended. 


2. The facts as appearing 
from the statement of case annexing 
the various orders of the authorities 
may briefly be stated: 


3. The appellant, M/s, Na- 
tional Transport Company, is a 
transport undertaking without its 
transport, The appellant (herein- 
after to be described as the assessee) 
was the sole transporter by road of 
the cement manufactured by the As- 
sociated Cement Company at Sindri 
(briefly the company) from Sindri to 
different stockists at various places 
in Bihar and West Bengal, In order 
to have some sort of uniformity in 
price at different places the manu- 
facturing company used to fix the 
transport charges according to a 
schedule. The  assessee’s contract 
with the manufacturing company 
commenced some time on October 12, 
1963. Since the assessee did not 
have its own fleet of trucks; it used 
to engage thirty six trucks covered 
by. public carrier permits belonging 
to various persons at different times 
for transporting the cement. The as- 
sessee was not. registered under Scc- 
tion 4 of the Act, On September 3, 
1966, there was a surprise inspection 
of the office of the assessee and cer- 
tain books of' accounts: containing ac- 
counts of transport charges realised 
by the assessee for transporting of 
cement from the Sindri factory to 
the stockists in Bihar and West Ben- 
gal were seized. The assessee also 
produced some books of accounts 
during the hearing before the Officer. 
The assessee maintained his accounts 
-ledger-wise in respect of the trans- 
port charges realised and realisable 
from different stockists of Bihar and 
West Bengal for transport of cement 
by it from the Sindri factory to 
their godowns, There were two led- 
gers. One was party-wise showing 
charges realised or realisable from 
the stockists and the other truck- 
wise showing hire charges paid to 
various trucks, ‘The assessee also 
produced a list of trucks showing 
the names of the truck owners with 
their respective places of residence. 
Out of thirty six trucks, twenty four 
were registered in- Bihar and twelve 
in West Bengal, Agreements. with 
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_the truck owners were also produced 
by the assessee. The bills from the 
petrol supplying . company which 
were paid by the assessee were also 
filed showing the total amount and 
. the truck-wise amount, The ledger 
party-wise showed rates charged 
from the stockists. The ledger truck- 
wise showed hire charges and also 
deductions on account of petrol, die- 
sel and other lubricants and also for 
loss in the way as per agreement. 


4, On the basis of the state- 
ment furnished by the assessee as. 
corroborated by the books of ac- 
counts maintained by it the Assess- 
ing Officer determined the total tax- 
able amount and imposed a tax of: 
Rs, 1,41,618.37 by his ` order of 
November 1; 1965, A penalty of 
Rs. 5000/- was also ‘imposed under 
Section 7(5) of the Act. 


5. The assessee appealed to 
the Additional Deputy Commissioner 
of Commercial Taxes without suc- 
cess, Thereafter the assessee prefer- 
red an application in revision before 
the. Commercial Taxes Tribunal, 
Bihar, which also met with the same 
‘fate. i i . 


6. The Tribunal, however, on 
the application of the assessee under 
Sec. 21-B (1) of the Act referred the 
following `question of law to the, 
High Court: - : 

“Whether in the facts and cir- 
cumstances of the case the Tribunal 
has rightly held the applicant to be 


the ‘owner’ of the vehicles- within . 


the.meaning of Section 2 (d).of the 
Act and whether the imposition of 
tax and levy of penalty was legal 
and. justified.” . 

The High-Court noted the 
by the Tribunal as fol- 


7. 
facts found 
lows:— s . 
“(a) The assessee was the sole- 
transporting company of ‘the ce- 
ment of the manufacturing com- 
pany, . : 
(b) it had engaged certain trucks 
for use in his (sic) transport work, 

(c) it was providing petrol and 
oil for the running of the trucks in- 
the transport work, although the 
prices paid by the assessee were la- 
ter on adjusted in the hiring - char- 
ges, ane: . 


ALR. 


; (d) it was obtaining receipts for 
delivery of the goods to the stoc- 


(e) it was mainteining a com- 
plete record of the trucks used by it 
for the transport work, 

(£) it was keeping a complete 
record of the charges realisable and 
realised from. the stockists on. ac- 
count of freight payable by them, 

(g) it was keeping a complete re~- 
cord of the charges actually paid to 
the real owners of the trucks, and 


(h) the receipts given by the 


‘Stockists indicated that they had. re- 


ceived from the- assessee certain 
quantities of cement by a particular 
vehicle.” ? 

From ‘the above eight factors the 
Tribunal came to the conclusion that 
the assessee was in charge of the 
trucks for the time being within the 
meaning of Section 2 (d) of the Act. 
The High Court agreed with the Tri- 
bunal in the followings words:— 

-+ “Tn any case, even if the conclu- 
sion that the assessee was in charge 
of the- trucks, for the time being, be 
a conclusion in law, I do not think 
that any error in law has been com- 
mitted by the Tribunal, in. arriving 
at its conclusion against the conten- 
tions raised on behalf of the assessee. 
Relevant facts have been found and 
a relevant finding has been given on 
them, before saddling the  assessee 
with liability.” 

The High Court thereupon upheld 
the Tribunal’s decision against the 
assessee. 


8. The only question that is 
canvassed by Mr. A, K. Sen on be- 
half of the appellant is that, on the 
various facts found by the Tribunal, 
it has erred in law in holding that 
the assessee is an ‘owner within 
the meaning of Section 2 (d) of the 
Act, We may, therefore, immediate-. 
ly turn to the definition of owner as 
given under Section 2(d): -> 


2(d) “‘owner’ means the owner . 
of a public service motor vehicle in 
respect of which a permit has been 
granted by a Regional or State 
Transport Authority under the pro- 
visions of the Motor Vehicles - Act, 
1939 (IV of 1939) and includes . the 
holder of a permit under the said 
Act in respect of a public service mo- 
tor vehicle or any person for the 
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time being in charge of such vehcle 
or responsible for the management of 
the place of business of such owner.” 


It is clear that the above definition. 


is an. inclusive definition. Owner 
means not only the owner of the spe- 
cified type of vehicle but also inclu- 
des the permit holder in respect of 
such a vehicle as also any person for 
the time being in charge of sach 
vehicle or any person responsible for 
the management of the place of 
business of such owner. The defni- 
tion has fairly widened the mearing 
'of “owner.” l 

9. We are only concerned in 
this appeal with one category includ- 
ed in the definition, namely, that an 
owner is a person for the time be- 
ing in charge of a public service mo- 
tor vehicle, There is no dispute that 
the trucks in question are public 
service motor vehicles. We are cnly 
required to consider whether the 
assessee is a ‘person’ “for the tme 
being in charge of such vehicle.” 

10. As the preamble shows 
the Act is to provide for the levy of 
tax on passengers and goods carried 
by public service motor vehicle. The 
taxing event is, thus, the carriage of 
goods and passengers by public ser- 
vice motor vehicles. 

11, By Section 2(a) ‘business’ 
means the business of the owner for 
the purpose of this Act. 

12. Section 3 is the charging 
section and may be read: 

3(1) “On and from the date on 
which this Act is deemed to have 
come into force under sub-section (3) 
of Section 1, there shall be leried 
and paid to the State Government a 
tax on all: passengers and goods ear- 
ried by a public service motor vehi- 
cle; such tax shall be levied and 
paid at the rate of twalve and a Aalf 
per centum of the fares and freights 
payable to the owner of such vehi- 
cle: i 

x x x x x 

(2) Every owner shall, in the 
manner prescribed in Section 9, pay 
to the State Government, the amcunt 
of tax due under. this section. : 

(3) Every passenger carried Ly a 
public service motor vehicle and 
every person whose goods are zar- 
ried by such vehicle shall be liable 
to pay to the owner the amount of 
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tax payable under this section and 
every owner shall recover such . tax 


` from such passenger’ or person, as 


the case may be”. 
x x x 


x x ; 
13.- Under Section 4 (1) every 
owner liable to pay. tax shall apply 
for his registration within such pe- 
riod-and in such manner as may be 
prescribed, Under sub-section (2) of. 
Section 4, if the application is in 
order, the prescribed authority shall 
grant a certificate of registration in 
the prescribed form. 


14. Under Section 6 every 
owner shall furnish to the preseribed 
authority such returns, within such 
period, as may be prescribed, There 
is a provision under this section for 
imposition of penalty on failure to 
submit a returù without any reason- 
able cause, 


15. Section 18 is the penal 
section for various, , offences under 
the Act including failure to apply 
for registration or to submit return 
or for contravention of any other 
provision of the Act or the Rules and 
the offender is punishable with fine 
which may extend -to Rs. 1000/-, and 
when the offence is a continuing one, 
with a daily fine not exceeding fifty 
rupees during the period of the con- 
tinuance of the offence. ° Á 


16. By Section 2 (b) of the 
Act, a ‘public service motor vehicle’ 
means any motor vehicle used or 
adapted to be used for the carriage 
of passengers and goods for hire or 
reward and includes a moter cab, a 
stage carriage, a contract carriage or 
a public carrier. s A 


17. For the purpose of tax 
under the Act not every public ser- 
vice motor vehicle but only such a 
vehicle carrying goods and passengers 
is exigible to tax for the carriage of 
those goods and passengers under the 
Act. The tax again is a percentage 
of the fares or freights realised, The 
fares and freights have to be realis- 
ed as a fact. Such a vehicle earry- 
ing goods and passengers driven by 
employees of the owner of the vehi- 
cle would ordinarily be in charge of 
that owner or of the permit~holder 
wherever it may ply. The physical 
presence of the owner or the pro- 
prietor or of the permit holder in 
the running vehicle is not essential. 
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Even if the driver or the conductor 
realises the freight ib is done on be- 


half of the owner of the vehicle or of 


the permit holder and the former is 
accountable to the latter. Suppose 
the conductor misappropriates the 
collection on route, that will not ab- 
solve the permit holder from liability 
to pay the tax actually realised for 
the carriage of the goods or the pas- 
sengers, , 


18. In view of the terms of 
the agreement, on which great reli- 
ance has been placed by Mr. Sen, it 
can be safely assumed that the ap- 
pellant took full responsibility for 
the carriage of the goods from the 
Sindri factory to various destinations. 
This is manifest even, in absence — of 
production by the appellant of agree- 
“ments, if any, between ip and the 
company or the stockists, Cement 
bags will not be loaded on any and 
every vehicle that reports at the fac- 
tory but only on those vehicles 
whose registration numbers must 
have been communicated to the com- 
pany or which were taken there by 
the appellant’s representative who 
has to be present. at the time of 
‘loading the trucks with cement as 
will appear from . clause (1) of the 
agreement, Clause (1) reads “Cement 
will be loaded into your lorry at the 
Sindri Works through us.” The Sindri 
factory, therefore, entrusted the car- 
riage of their cement bags to the 
appellant for delivery to various stoc- 
kists who again in turn, at destina- 
tions, gave buyer’s recéipts as per 
clause (3) of the agreement, Clause 
(3) states: 


“You will obtain proper receipts 
for such deliveries from. the consig- 
nees on the. challans handed. over to 
you and bring back all. the docu- 
ments including the challan duly 
signed by the consignees leaving one 
copy of the challan with a consig- 
nees.’ 


On delivery to the ancien of the 
buyer’s receipt by the truck owner 
or his representative, “the bills of 
hire charges” of the truck owner are 
paid within: three weeks thereafter at 
the rates- “as per our schedule” 
agreed between the appellant and 
the truck owners.” Clause (12) of the 
agreement says: 
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© “Your bills of hire charges as 
Per our schedule will be prepared 
every fortnight and will be paid 
within 3 weeks thereafter.” 


19. The truck owners, in this 
case, received as per agreement, only 
“hire charges” and’ there is nothing 
to show nor is there any: averment . 
by the appellant that those charges 
included taxes under the Acb although 
freight had been admittedly realised 
by the appellant fram the stockists. 

20. In the above background 
of facts and circumstances, there is 
no escape from the conclusion that 
the appellant was in charge of the 
trucks for the purpose of the ‘busi- 
ness of the appellant during theen- 
tire course. of transportation of the 
cement’ bags from the Sindri factory 
to the various stockists and as such 
comes within the third clause of the 
rma under Section 2 (d) of the 

ct 


21. The fact that under the 
terms of the agreement some inci- 
dental arrangement involving contin- 
gent financial implications in respect 
of carriage of the goods had been 
entered upon does not entitle the ap- 
pellant to be relieved of the “charge” 
of the loaded truck for the purpose 
of tax under the Act for the car- 
riage of the goods, The matter 
would have been different if the 
truck owners had been given the tax 
collections in addition to the hire 
charges, but absence of any provi- 
sion for tax payment by the truck 
owners in the agreement militates 
against the contention that in this 
case the truck. owners are liable for 
the payment of tax under the Act 
for the carriage of the cement bags. 


. 22, The owner of the truck 
under a publie carrier permit or a 
publie carrier permit holder is un- 
doubtedly an ‘owner’ under Section 2 
(d) of the Act, But in a given case, 
the person who is for the time being 
in charge of the loaded truck and 
who or on whose behalf some one 
received the freight or fare is also 
an ‘owner’ within the third clause of 
the definition under Section 2 (d) ofi. 
the Act. 


23. The significant words “for 
the time being in charge of such 
vehicle” have to be comprehended in 
the context of the provisions of the 
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taxing statute and these words have 
nexus with the actual realisation and 
appropriation of the freight for the 
goods carried by the vehicle, Zhe 
meaning given to the words “in 
charge of vehicle” in connection with 
traffic cases in criminal prosecution, 
as has been referred to by Mr. 5en 
citing two English cases, is of no avail 
to the appellant in this ease. 

24. Mr, Sen forcefully submits 
that the present case is squarely 
covered by an unreported decisior of 
this Court in Jagir Singh v. State of 
Bihar, decided on Nov. 26, 1975 = 
(reported in AIR 1976 SC 997), ‘his 
was a case where the same Act with 
some identical Acts from other St=<tes 
came up for consideration. It is 
submitted by Mr. Sen that the track 
‘owners lost in that decision and in 
this appeal also, therefore, they can- 
not escape from their legal liability 
by shifting it to the appellant. 

25. We must bear in mind 
that those applications were urdier 
Article 32 of the Constitution wile 
the present matter comes to us zut 
of a reference in the fifth tier of 
litigation after the matter had teen 
gone into in great detail taking mote 
of various facets of the rival pleas by 
the respective authorities and la=tly 
by the High Court, In Jagir Sinzh’s 
case (AIR 1976 SC 997) (supra) this 
Court was concerned merely with 
Booking Agents and Forwarding 
Agents who were sought. to be made 
liable under the Act at the instence 
of the permit holders of the puslic 
service vehicles who did not ewn 
their liability for payment of tax 
under the Act. This Court observed 
in that case as follows:— 

“If the permit holder lets out the 
vehicle to any person on hire it 3a 
matter of internal arrangement be- 
tween the owner who is the pexnit 
holder and the person who is allow- 
ed by the permit holder to hire the 
vehicle to collect tax in order to 
enable the owner to discharge the 
liability. If the owner does not make 
adequate provision in that behalf the 
owner cannot escape liability by 
pleading that the hirer of the vel-cle 
is liable to pay tax and the owner is 
not liable.” 

26. From the terms of the 
agreement in the present case, it is 
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clear that the liability to pay taxes 
was entirely upon the appellant as 


the owners of the trucks were only 
entitled to “hire charges,” 
27. Legal liability for pay- 


ment of tax under the Act is well 
known to the appellant carrying on 
transport business. The appellant 
has taken charge of the vehicles for 
the purpose of the collection of tax 
for the carriage of the goods, The ap- 
pellant has actually collected the 
freight from the stockists on delivery 
of cement bags. The appellant has 
only paid to the truck owners “the 
hire charges” as per its own schedule 
of rates without any mention of tax. 
These facts clearly distinguish the 
present case from what appears to 
have been pleaded in the writ appli- 
cations in Jagir Singh’s case (AIR 
1976 SC 997) (supra) and the decision 
is of no aid to the appellant. 


28. Being “in charge” of the 
vehicle in the context of the provi- 
sions of the Act doés not relate to 
mere physical charge or control in 
the process of movement of the vehi- 
cle from one place to another but to 
charge or control for fulfilment of 


the legal obligation under the Act 
for payment of taxes for the car- 
riage of goods or passengers, Whe- 


ther a certain person is in charge of 
the vehicle for the time being de- 
pends always on the particular facts 
of each case and the answer cannot 
be put in the strait-jacket of a for- 
mula. On the facts of the present 
case we are clearly of opinion that 
the appellant comes within the mean- . 
ing of the third clause of the defini- 
tion under Section 2(d) of the Act. 


29. We should observe that 
once the tax is realised for a parti- 
cular transaction from one category 


of owner as defined, no further tax 
can be collected for the same car- 
riage from any other person even 
though that person also may come 
within the definition of “owner” 
under the Act. 

30. The Tribunal was, there- 


fore justified in holding the appel- 
lant as “owner” for the purpose of 
the Act. The High Court was right 
in not interfering with the conclusion 
of the Tribunal and in answering the 
question against the assessee, 
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31, In the result the appeal 
is dismissed but- we make no order 
as to costs. 

Appeal dismissed. 


AIR 1976 SUPREME COURT 1080 
; (From: Mysore)* 
A. N. RAY C. J., M. H. BEG AND 
i JASWANT SINGH, JJ. 
K. L. Shinde, Appellant v. State 
of Mysore, Respondent. 
Civil Appeal No. 847 
D/- 26-3-1976. 


- (A) Constitution of India, Article 
311 (2) — Departmental enquiry — 
Reasonable opportunity to defend — 
Question of fact — Opportunity held 
not denied to delinquent officer in 
the instant case. 


It is well settled that whether 
the delinquent had a reasonable op- 
portunity of effectively defending 
- himself is a question of fact depend- 
ing upon the circumstances of each 
case and no hard and fast rule can 
be laid in that behalf. (Para 8) 


of 1974, 


Held, in the instanb case, the 
order restricting the movements of 
the delinquent police constable . (ap- 
pellant) passed against him’ by the 
Superintendent | of Police after“ sus- 
pension, was not such as -could be 
said to have deprived him of the 
reasonable opportunity of making his 
defence. The order did not place 
any embargo on the appellant going 
to the place (not distant from his 
place), for the purpose of and in 
connection with the departmental 
enquiry held’ there, In fact, .the ap- 
pellant fully participated in the en- 
quiry held at that place, He also 
made full use of the assistance of a 
- police friend provided to him to 

-conduct the defence on his behalf. It 
could not be held, in the circumstan- 
ces, that reasonable opportunity of 
defending himself as contemplated by 
Art, 311 was denied to the appel- 
lant: AIR 1973 SC 1183, Disting; Reg. 
S. A. No. 729 of 1967, D/- 3-10-1972 
(Mys), Affirmed, (Para 8) 


*(Second Appeal No. 729 of 1967, D/- 
3-10-1972—-Mys.) 
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- to justify his dismissal 
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(B) Constitution of India, Article 
311 (2) — Departmental proceedings 
— Evidence to justify dismissal order 
— Appeal to Supreme Court — Re- 
assessment of evidence — Sup- 
reme Court does not re-assess 
evidence in appeal — Rules of evi- 
dence in Evidence Act — Not- appli- 
cable — ((i) Ibid, Art.136; (ii) Evi- 
dence Act (1872), S. 1.) 

Whether or not there was suffi- 
cient evidence against the delinquent 
from service 
is matter on which the Supreme 
Court cannot embark in special ap- ` 
peal, It may also be observed that 
the. departmental proceecings do not 
stand on the same footing as crimi- 
nal prosecution in which high degree 
of proof is required. Departmental 
proceedings are not strictly governed 
by the rules of evidence as contain- 
ed in the Evidence Act. Reliance on 
statements of witnesses made before 
the charge was framed did not vi- 
tiate the departmental enquiry. AIR 
1963 SC 375 and AIR 1970 Sc 679 
ReL  on.; Reg. S. A, No. 729 of 1967, 
D/- 3-10- 1973 (Mys); Affirmed, 

(Para 9) 
Cases Referred: Chronological Paras 
AIR .1973 SC 1183 = 1973 Lab 7 


778 
AIR 1970 SC 679 = 1970 Lab IC a 
10 
AIR 1963 SC 375.= (1963) 2 SCR 
. 943 Q- 
> Mr. S. S. Javali and Mr. H. K. 
Puri, Advocates, for Appellant; Mr. 
Narain Nettar, Advocate for Respon- 
dent. 
- Judgment of the Court was de- 
livered by 


JASWANT SINGH, J.:— This ap- 
peal by special’ leave is directed 
against the judgment and decree 
dated October 3, 1972, passed by a 
single Judge of the Mysore High 


` Court whereby allowing the respon- 


dent’s second appeal No, 729 of 1967, 
he set aside the appellate judgment 
and decree dated . April 18, 1967 
passed by Civil Judge, Belgaum, de- 
elaring the order dismissing the ap- 
pellant from service as illegal and 
ultra vires. 

2. Facts material for the pur- 
pose of this appeal are: The appellant 
herein was a Police Constable attach- 
ed to Khade-bazar Police Station at 
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Belgaum in 1960. In the small- hours 
of the morning of November 17,1960, 


the Cantonment Police interceptel a 
tonga transporting smuggled illicit li- 


quor in four tubes from Devi Temple: 


to the cantonment area’ with the in- 
tention of disposing of the same to 
boctleggers.. After registering a case 
under Section 66 (b) of the Bormbay 
Prohibition Act, the Cantonment 
PS. L proceeded against the tonga 
driver and another person who was 
found following the tonga in a cri- 
minal court of competent jurisdiction 
and succeeded in securing their con- 
viction for the aforesaid offence. On 
November 18, 1960, the Cantonment 
P.S.I, submitted a confidential report 
about the incident to the Superimten- 
dent of Police, Belgaum, and brcught 
to the notice of the latter that some 
police constables including the ap- 
pellant who were newly recruited 
and attached to different police sta- 
tions in Belguam were indulging in 
smuggling illicit liquor. Cn reæeipt 
of this report, the Superintendemt of 
Police directed the P.S. I Kkhada- 
bazar police station, to record the 
statements of three constables name- 
ly M. Y. Akki, Waman Mangesh, and 
Nishikant Shimaii Satyannewar. 
Pursuant to these directions, 
P.S.I. recorded the statements of 
the -aforesaid police constables in the 
presence of the Superintendent of 
Police. The statement of Nish kant 


and Akki, constables, disclosed their. 


own and six other police constebles’ 
complicity in the aforesaid smugzling 
activity. The Superintendent of Po- 
lice thereupon suspended the aspel- 
lant and the other six constables and 
ordered the S.D.P.O, to hold de- 
partmental enquity azainst them. The 
Superintendent of Police also tzans- 
ferred all the seven deliriquents from 
Belgaum and directed that they 
would not leave their new stations 
without his permission except for 
purposes oforin connection with the 
departmental enquiry. Though the 
appellant sought permission to stay at 
Belgaum during the period of his 
suspension, his request was refused. 


3. As the appellant dic not 


plead guilty to the charge framed 
against him, the. Enquiry Officer 
proceeded to hold the enquiry 


against him in accordance with the 
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rules contained in the Bembay Police 
Manual, 1950. On the conclusion of 
the enquiry during the course of 
which a number of witnesses - were | 
examined both by the prosecution and 
the defence, the Enquiry Officer re- 
ported to the Superintendent of Po- 
lice on November 10, 1961, that the 
charge against the appellant was not 
established. He, however, recom- 
mended that the appellant should be 
administered a severe warning as he 
was convinced that he had been 
guilty of misconduct and dereliction 
of duty. The Superintendent of Po- 
lice did not agree with the findings 
of the Enquiry Officer and directed 
him to examine police constable ‘Akki 
whose statement had been recorded 
before the charge was framed against 
the appellant. Akki was accordingly 
examined but he resiled from his 
earlier statement. The Enquiry, Of- 
ficer in the course of his second re- 
port dated November 30, 1961, sub- 
mitted to the Superintendent of Po- 
lice that. no fresh evidence was 
forthcoming’ -against the appellant. 
He, however; stuck to his former, re- 
commendation regarding adrministra- 
ae of severe warning to the appel- 
ant. . 


4, The Superintendent. of Po- 
lice again disagreed with the report 
of the Enquiry Officer and found that - 
there was sufficient evidence against 
the appellant to prove his guilt, Ac- 
cordingly he issued a notice to the 
appellant on December 20, 1961, call- 
ing upon the latter to show cause 
why he should not be dismissed 
from service. Not feeling satisfied. 
with the explanation tendered by the 
appellant, the Superintendent of Po- 
lice passed an order on February 9, 
1962, dismissing the appellant from 
service, Aggrieved by this order, 
the appellant went up in appeal to 
the D.I.G. of Police but was unsuc- 
cessful, He also took the matter in 
revision to the Government but there 
also he failed, Eventually he brought 
a suit in the Court of the IInd Ad- 
ditional Munsiff, Belgaum, challeng~- 
ing the aforesaid orders of his dis- 
missal and claiming the arrears of 
his pay. 


: 5. The principal cententioris 
raised by the appellant were two- 
fold: (1) That no reasonable opportu- 
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nity was given to him to defend 
himself and (2) that the -Superinten- 
dent of Police was wrong in relying 
on the. statements of the witnesses re- 
corded before the charge was framed 


against him and. in re-assessing the - 


evidence contrary to the conclusion 
arrived at by the Enquiry Officer 
who held that there was: no evi- 
dence to substantiate the charge 
against him. 


6. After a regular trial, the 
suit was dismissed by the Munsiff, 
Belgaum, On appeal, the Civil 
Judge, Belgaum reversed the judg- 
ment of the Munsiff and decreed the 
suit, Aggrieved by the decision ofthe 
Civil Judge, Belgaum, the State Gov- 
ernment preferred an appeal to the 


High Court of Mysore which, as. 


stated above, was allowed, 

4 Counsel for the appellant 
has, while supporting the appeal, 
wehemently contended that the 
aforesaid judgment and’ decree of the 
High Court cannot be sustained as 
the appellant was deprived of a rea- 
sonable opportunity of defending 
himself during the course of the de- 
partmental enquiry. Elaborating his 
submission, counsel has urged that 
as restrictions were placed on the 
movement of the appellant and he 
was not permitted to remain at Bel- 
gaum during the period of his sus- 
pension and evidence of some of. the 
prosecution witnesses was- recorded 
in his absence, there has been a 
gross violation of the provisions of 
Article 311 of the Constitution and 
the principles of natural justice. 
Counsel has further contended that 
the impugried judgment and decree 
cannot also be sustained as there is 
no legal evidence to establish the 
charge against the appellant. 


8. Tt is well settled that whe- 


ther a delinquent had a reasonable . 


opportunity of effectively defending 
himself is a question of fact depend- 
ing upon the circumstances of each 


case and no hard and fast rule can 
be laidinthat behalf. In the instant 
case, the order restricting the move- 
ment of the appellant on which 
strong reliance has been placed on 
his behalf for assailing the impugned 


order of his dismissal was not ‘such 
as can be said to have deprived him 
of the reasonable opportunity of 
making his defence. The order, it 
would be noted, did not place any 
embargo on the appellants going to 
Belgaum for the purpose of and in 
connection with the departmental 
enquiry, In fact the appellant fully 
participated in the enquiry held at 
that Place, He also made full use of 
the assistance of a policeman (call- 
ed police friend) provided to him to 
conduct the defence on his behalf. 
The police friend appeared on his be- 
half before the Enquiry Officer and 
cross-examined all the witnesses 
whom the prosecution examined 
or tendered for cross-exami~- 
nation, He was also furnished 
with copies of the statements of the 
three police constables recorded by 
the Cantonment P.S.I. and alowed 
an adequate opportunity of cross-exa- 
mining them, There is also nothing 
to indicate that the appellants re- 
quest for an opportunity to examine 
any witness in his defence was re- 
fused, In fact, he did examine some 
witnesses in his defence, In view 
of all this, it cannot te held that a 
reasonable opportunity of defending 
himself as contemplated by Article 
311 of the Constitution was denied to 
the appellant, : 


9. Regarding the appellant's 
contention that there was no evidence 
to substantiate the charge against 
him, it may be observed that neither 
the High Court nor this Court ean 


re-examine and re-assess the evi- 
dence in writ procéedings, Whether 
or not there is sufficient evidence 


against a: delinquent to justify his 
dismissal from service is a matter on 
which this Court cannot embark. Tt 
may also be observed that depart- 
mental proceedings do not stand on 
the same footing as criminal proseeu- 
tions in which high degree of proof 
is required.. It is true that in the 
instant case, reliance was placed by 
the Superintendent of Police on 
the earlier statements made by the 
three police constables including 
Akki from which they resiled but 
that did not vitiate the enquiry or 
the impugned order of dismissal, as 
departmental proceedings are not 
governed by strict rules of evidence 
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as contained in the Evidence Act. 
That apart, as already stated, c=pies 
of the statements made by these zon- 
stables were furnished to the azpel- 
lant and he cross-examined al. of 
them with the help of the police 
friend provided to him. [Tt is also 
significant that Akki admitted in the 
course of his statement that he did 
make the former statement 
the P.S.I. Khada-bazar police sta- 
tion, Belgaum, on November 21, 1961 
(which revealed appellants compli- 
city in the smuggling activity) but 
when asked to explain as to why he 
made that statement, he expressed 
his inability to do so. The present 
case is, in our opinion, covered by a 
decision of this Court in State of 


Mysore v. Shivabasappa, (1963) 2 
SCR 943 = AIR 1963 SC 375 where 
it was held as follows:— 

“Domestic tribunals exercising 
quasi-judicial functions are not 
courts and therefore, they are not 


bound to follow the procedure Tres- 
cribed for trial of actions in ccurts 
nor are they bound by strict rules of 
evidence. They can, unlike ccirts, 
obtain all information material for 
the points under enquiry from all 
sources, and through all charnels, 
without being fettered by rules and 
procedure which govern proceedings 
in court. The only obligation which 
the law casts on them is that they 
should not act on any inform:tion 

which they may receive unless they 
put it to the. party against whor- it 
is to be used and give him a fair 
opportunity to explain it. What is a 
fair opportunity must depend on the 
facts and circumstances of each case, 
but where such an opportunity has 
been given, the proceedings are not 
open to attack on th2 ground that 
the enquiry was not conducted in 
accordance with the procedure fol- 
lowed in courts. 


2, In respect of taking the evi- 
dence in an enquiry before such tri- 
bunal, the person against whom a 
charge is made should know the evi- 
dence which is given against hir, so 
that he might in. a position 
to give his explanation, When the 
evidence is oral, normally the expla- 
nation of the witness will in its en- 
tirety, take place before the party 
charged who will have full oppartu- 


b=fore, 
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nity of cross-examining him, The . 
position is the same when a witness 
is called, the statement given previ- 
ously by him behind the back of the 
party is put to him, and -admitted in 
evidence, a copy thereof is given to 
the party and he is given an oppor- 
tunity to cross-examine him, To re- 
quire in that case that the contents 
of the previous statement should be 
repeated by the witness word by 
word and sentence by sentence, is to 
insist on bare technicalities and rules 
of natural justice are matters not of 
form but of substance, They are suf- 
ficiently complied with when previ- 
ous statements given by witnesses are 
read over to them, marked on their 
admission, copies thereof given to 
the person charged and he is given 
an opportunity to cross-examine 
them.” 


10. Following the above deci- 
sion, this Court held in State of U.P. 
v. Om Prakash, AIR 1970 SC ‘679 
that the. enquiry is not vitiated if 
the statements taken at the prelimi- 
nary stage of enquiry are made 
available to the delinquent officer 
and he is given an opportunity to 
cross-examine the witnesses in res- 
pect of those statements. 


11. The decision of this Court 
in Ghanshyam Das Shrivastava v. 
State of Madhya Pradesh, AIR 1973 
SC 1183 on which strong reliance is 
placed is clearly distinguishable ‘and 
is not at all helpful to the appellant. 
In that case the appellant was de- 
prived of the opportunity to defend 
himself by participating in the en- 
quiry which was held at Jagdalpur, 
500 kilometres away from Rewa 
where the appellant was residing on 
account of paucity of funds resulting 
from non payment of subsistence al- 
lowance during his suspension, 


12. For the foregoing reasons, 
we do not find any force in the con- 
tention of counsel for the appellant 
that there was no evidence on the 
record which could justify the ap- 
pellant’s dismissal from service, 


13. Both the contentions rais- 
ed on behalf of the appellant being 
without any substance, we find our- 
selves unable to interfere with the 
judgment and decree passed by the 
High Court. 
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14. The appeal accordingly 
fails and is dismissed but in the cir- 
cumstances of the case without any 
order as to costs. 

Appeal dismissed. 
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(A) Penal Code (1860), Ss. 302, 
149 and 34 — Conviction for offence 
under Section 302 read with Sec. 149 
or Section 34, when proper, 


242 of 


Even if, in a given case, the 
charge discloses only the named per- 
sons as co-accused and the prosecu- 
tion witnesses confine their testi- 
‘mony to them, even then it would 
be permissible to come to the conclu- 
sion that others named or unnamed, 
besides those mentioned in the charge 
or the evidence of the prosecution 
witnesses, acted conjointly with one 
of the charged accused if there was 
other evidence to lead to the conclu- 


sion, but not otherwise. Case law 
reviewed. ‘(Para 14) 
Where the charge related to 


the commission of the offence of un- 
lawful assembly by the appellant 
along with the other named four co- 
accused, and with no other person, 
the trial in fact went on that basis 
throughout, there was also no direct 
or circumstantial evidence to 
that the offence was. committed by 
the appellant along with any other 
unnamed person, and the other four 
co-accused have been given the’ bene- 
fit of doubt and have been acquitted, 


it would not be permissible to take- 


the view that there must have been 
some other person along with the 
appellant in causing the ‘injuries’ to 
the deceased and it was as such not 
permissible to invoke Section. 149 or 
Section 34, I. P. C. 


*(Criminal Appeal No. 343 of 1969, 
D/- 21r-4-1971—Rai.) 
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Held further that as the evidence 
on record does not show that the 
appellant was responsible for any 
such injury as could have resulted in 
deceased’s death but it however 
proves that he inflicted gunshot in- 
juries on the deceased and that one 
of them was grievous, the appellant 
was guilty under Section 326, I. P. C. 
Conviction under Section 302 read 
with Section 34 is altered to one 
under Section 326 and sentence was 
reduced to 10 years R. L, there- 
under; (Paras 20, 21) 
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C., for Appellant; Mr. S. M. Jain, 
Advocate, for Respondent. 


-The Judgment of. the Court was 
delivered by 


SHINGHAL, J.:— This appeal of 
Maina Singh arises out of the judg- 
ment of the Rajasthan High Court 
dated April 21, 1971 upholding the 
trial court’s judgment convicting him 
of an offence under Section 302 read 
with Section 34, I. P. C, for causing 
the death of Amar Singh and of an 
offence under Section 326, I. P. C. 
for causing: grievous injuries to Amar 
Singh’s son Ajeet Singh (P. W. 2), 
and sentencing him to imprisonment 
for life for the offence of murder 
and to rigorous imprisonment for 
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three years and a fine of Rs, 100/- 
for the other offence. 


2. The deceased Amar’ Singh 
and accused Maina Singh and his 
three sons Hardeep Singh, <eét 
Singh and Puran Singh used to “ive 
in “chak’ No. 77 GB, in Ganganagar 
district of Rajasthan while Narain 
Singh used to live in another ‘chak’. 
Tt was alleged that the relations be- 
tween Amar Singh and Maina Singh 
were strained, as Maina Singh sus- 
pected that Amar Singh was giving 
information about his smuggling acti- 
vities. Amar Singh was hav- 
ing some construction work done in 
his house and had engaged Isar Fam 
(P. W. 3) as a mason, On June 29, 
1967, at about sunset, the deceased 
Amar Singh, his son Ajeet Singh (PW 
2) and Isar Ram (PW 3) went tothe 
‘diggi’ in ‘murabba’ 35 for bath. 
Ajeet Singh took his bath, and was 
changing his clothes and Isar Fam 
was nearby. Amar Singh was clean- 
ing his ‘lota’ after attending the rall 
of nature. It is alleged that at that 
time Maina Singhand his three sons 
Hardeep Singh, Jeet Singh and Pu- 
ran Singh came to the ‘digg? along 
‘with Narain Singh. Maina Singh 
was armed with a 12 bore gun, Pu- 
ran Singh with a ‘takua’ and the 
other three with ‘gandasis’, Maina 
Singh fired at Amar Singh, but cculd 


not hit him. The gun shots how- 
ever hit Ajeet Singh (P. W. 2) on 
his legs and he jumped into a dry 


water course which was nearby to 
take cover. Maina Singh fired again, 
but without success, Amar Singh 
ran towards the sugarcane field ery- 
ing for help but was chased by the 
accused, Ajeet Singh thereupon ran 
towards ‘chak’ No, 78 GB and ulti- 
mately went and lodged a report at 
Police Station Anoopgarh at 10 p.m. 
after covering a distence of about 
six miles, The five accused however 
followed Amar Singh. Maina Singh 
fired his gun at Amar Singh and he 
fell down: The other accused went 
near him and gave ‘gandasi’ blows, 
and Maina Singh gave a blow ortwo 
with the butt end of his gun which 
broke and the broken pieces fell 
down, Amar Singh succumbed to his 
injuries on the spot, and the accused 


ran away. 
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3. On the. report of Ajeet 
Singh about the incident which took 
place by the time he left for the po- 
lice station, the police registered. a 
ease for an offence under Sec, 307 
read with Section 149, I. P. C. and 
started. investigation, The body of 
Amar Singh was sent for post-mor- 
tem examination, The report Ex. 
P. 9 of Dr. Shanker Lal (P. W. 5) is 
on the record. The injuries of Ajeet 
Singh (P. W, 2) were also examined 
by Dr, Shanker Lal and his report in 
that connection is Ex, P, 10. It was 
found that there were several gun 
shot injuries, incised wounds and la- 
cerated wounds on the body of the 
deceased, and there were as many as 
12 gun shot wounds on the person of 
Ajeet Singh (P. W. 2), All the five 
accused were found absconding and 
could be taken into custody after 
proceedings were started against 
them under Sections 87 and _ 88, 
Cr. P. C. Maina Singh held a licence 
for gun Ex. 23 and led to its reco- 
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-very during the course of the inves- 


tigation vide memorandum Ex, P, 43. 
At that time, its butt was found to 
be missing, Tis broken pieces had 
however been recovered by the in- 
vestigating officer earlier, along with 
the empty cartridges. 


4, The prosecution examined 
Ajeet Singh (P. W. 2), Isar Ram (PW 
3) and Smt. Jangir Kaur (P. W. 7) 
the wife of the deceased as eye-wit- 
nesses of the incident. The accused 
denied the allegation of the prose- 
cution altogether, but Maina Singh 
admitted that the gun belonged to 
him and he held a licence for it. 
The Sessions Judge disbelieved the 
evidence of Smt. Jangir Kaur (PW 
7) mainly for the reason that her 
name had not been mentioned in the 
first information report. He took 
the view that the statements of 
Ajeet Singh (P. W. 2) and Isar Ram 
(P. W. 3) were inconsistent regard- 
ing the part played by Hardeep 
Singh, Jeet Singh, Narain Singh and 
Puran Singh accused, and although he 
held that one or more of the accus- 
ed persons, besides Maina Singh, 
might be responsible for causing in- 
juries to the deceased, along with 
Maina Singh, he held further that it 
could not be ascertained which one 
of the accused was with him, 


He — 
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also took the view that “some one 
else might have been with him” and 
he therefore gave the benefit ` of 
doubt to accused Hardeep Singh, 
Jeet Singh, Puran Singh and Narain 
Singh and acquitted them, As the 
statements of Ajeet Singh (P. W. 2) 
and Isar Ram (P. W. 3) were found 
te be consistent against appellant 
Maina Singh, and as there was cir- 
cumstantial evidence in the shape of 
the recovery of empty cartridges 
near the dead body, and gun Ex, 23, 
as well as the medical evidence, and 
the fact that the accused had ab- 
sconded, the learned Sessions Judge 
convicted and sentenced him as 
aforesaid. 


5.. An appeal was preferred 
by the State against the acquittal of 
the remaining four accused; and 
Maina Singh also filed an appeal 
against his conviction. The High 
Court dismissed both the appeals and 
maintained the conviction and 
sentence of Maina Singh as afore- 
said, l 

6. ` Mr. Harbans Singh ap- 
pearing on behalf of appellant Maina 
Singh has not been able to challenge 
the evidence on which apellant 
Maina Singh has been convicted, but 
he has raised the substantial argu- 
ment that he could not have been 
convicted of the offence of murder 
under S. 302 read with Section 34, 
I. P.C. when the four co-accused had 
been acquitted and the Sessions 
Judge had found that it was not 
possible to record a conviction under 
Section 302 read with S. 149, LP.C. 
or Section 146, I. P, C. It has been 
argued that when the other four ac- 
cused were given the benefit of 
doubt and were acauitted, it could 
not be held, in law, that they form- 
ed an unlawful assembly or that 
any offence was committed by ap- 
pellant Maina Singh in prosecution 
-of the common object of that as- 
sembly. It has been argued fur- 
ther that, a fortiori, it was not per- 
missible for the Court of Session or 
the High Court to. take the view 
that a criminal act was done by ap- 


_pellant Maina Singh in furtherance. 


of the common intention of the 
“other accused” when those accused 
had been named to be no other than 
Hardeep Singh, Puran Singh, Jeet 


- or more of the 
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Singh and Narain Singh who had all 
been acquitted. It has therefore 
been argued that all that was per- 
missible for the High Court was to 
convict appellant Maina Singh of any 
offence which he might have com- 
mitted in his individual capacity, 
without reference to the participa- 
tion of any other person in the 
crime. On the other hand, it has 
been argued by Mr, S. M. Jain that 
as the learned Sessions Judge had 
acquitted the remaining four accused 
by giving them the benefit of doubt, 
and had recorded the finding that 
one or more of the accused persons 
or some other person might have 
participated in the crime along with 
Maina Singh, the High Court was 
quite justified in upholding the con- 
viction of the appellant Maina Singh 
oian offence under Section 302/34, 


i 7. The relevant portion of the 
judgment of the trial Court, which 
bears’ on the controversy and has 
been extracted with approval in the 
impugned judgment of the High 
Court, is as follows, — 


“The injuries found on the per- ~ 
son of the deceased Amar Singh 
were with firearm, blunb as well as 
sharp weapons. The firearm injuries 
and the blunt weapon injuries have 
been assigned to Maina Singh and so 
there must have been other person 
also along with Maina Singh in 
causing injuries to. the deceased, It 
can be so inferred from the state- 
ments of Isar Ram and Ajeet Singh 
also, These facts could -no doubt 
create a strong suspicion that one 
accused persons 
might be responsible along with 
Maina Singh in’ causing injuries to 
the deceased. Jn view of the state- 
ment of Isar Ram and Ajeet Singh 
it cannot however be ascertained 
which one of the accused was with 
Maina Singh and it was also possi- 
ble that some one else might have 
been with him. Tn such a case the 
prosecution version, against these 
four accused persons are not proved 
beyond doubt. They are therefore 
not guilty of the offence with which 
they have been charged.” . 


‘It would thus appear that the view 


which has found favour with the 
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High Court is that as there were in- 
juries with firearm and with blunt 
and sharp-edged weepons, and as 
the fire arm and the blunt weapon 


injuries had been ascribed to Mana- 


Singh, there must have been ne 
other person with him in. causing 


the injuries to the deceased. At the 
same time, it has been held furtner 
that these facts could only creats a 
strong suspicion “that one or more 
of the accused persons might - be 
responsible along with Maina Sigh 
in causing the injuries to the Je- 
ceased”, but it could rot be ascer- 
tained which one of the accused was 
with him and that ip was also posi- 
ble that “some one else might heve 
been with him.” The finding thee- 
fore is that the other person mizht 
have been -one of the other accused 
or some one else, and not that the 
other associate in the crime was a 
person other than the accused. Tous 
the finding is not categorical and 
does not exclude the possibility of 
infliction of the injuries in further- 
ance of the common ir:tention of zne 
of the acquitted accused and the =p- 
pellant. 


8. Another significant fact 
which bears on the argument of “dr. 
Harbans Singh is that while in ihe 
original charge-sheet the Sessi=ns 
Judge specifically named appeilent 
Maina Singh and the other aceuzed 
Hardeep Singh, Puran Singh, Jzet 
Singh and Narain Singh as form ng 
an unlawful assembly and for cas- 
ing the death of Amar Singh in fr- 
therance of the .common object of 


that assembly, he altered tnat 
charge but retained, at the same 
time, the charge that Maina Sirsh 


formed an unlawful assembly aleng 
with the “other accused” with che 
common object of murdering Amar 
Singh and intentionally caused inju- 
ries to him along with “the otter 
accused” in prosecution of that cem- 
mon object. In this case therefzre 
Maina Singh and the other four ac 
cused were alleged, all along, to 
have participated in the crime end 
were named in the charge-sheet as 
the perpetrators of the crime wiih- 
out there being an allegation t-at 
some Other person (besides the `c- 
cused) took part in it in any mancer 
whatsoever, It was in fact the czse 
from the very beginning, includng 
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the first information report, that the 
offence was committed by all the 
five named accused, and even the 
evidence of the prosecution was con- 
fined to them all through -and_ to 
no other person. The question is 
whether the High Court was right 
in upholding the conviction of the 


‘appellant with reference to Sec. 34, 


I. P. C. in these circumstances? 


9, Such a question came up 
for consideration in this Court on 
earlier occasions, and we shall refer- 
to some of those decisions in order 
to appreciate the argument of Mr. 
Jain that the decision in Dharam Pal 
v. The State of U. P., AIR 1975 SC 
1917 expresses the latest view of 
this Court and would justify the 
appellant’s conviction by invoking 
Section 34, I. P. C. 

10. We may start by making 
a reference to the King v. Blum- 
mer, (1902) 2 KB 339 which, as we 
shall show, has been cited with ap- 
proval by this Court in some of its 
decisions. That was a case where 
there was a trial of indictment 
charging three persons jointly with 
conspiring together. One -of them 
pleaded guilty, and a judgment was 
passed against him, and the other 
two were acquitted. It was alleged 
that the judgment passed against the 
one who pleaded guilty was bad and 
could not stand. Lord Justice 
Wright held that there was much 
authority to the effect that if there 
was acquittal of theonlyalleged co- 
conspirators, no judgment could have 
been passed on the appellant, if he 
had not pleaded guilty, because the 
verdict must have been regarded as 
repugnant in finding that 
a criminal agreement between the 
appellant and the others and none 


between them and him. In taking 
that view he made a reference fto 
Harison v, Errington, (1627-79 ER 


1292) where upon an indictment of 
three for riot two were found not 
guilty and one guilty, and upon er- 
ror brought it was held a “void ver- 
dict.” Bruce. J, who was the other 
Judge in the case made a reference 


to the following statement in Chitty’s ` 


Criminal Law while agreeing with 

the view taken by Wright J., 
“And it is holden that if all the 

defendants mentioned in the indict- 
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ment, except one, are acquitted, and 
it is not stated as a conspiracy with 
certain persons unknown, the convic- 


tion of the single defendant will be. 


invalid, and no judgment can be 
passed "bon him.” 

Lt. This ~ Court . 
Plummer's case (1902) 2 KB 
{supra) in its decision in Topandas v. 
The State of Bombay, (1955) 2 SCR 
881 = (AIR 1956 SC 33), That was 
a case where four named. individuals 
were charged with having committed 
an offence under Section 120-B, 
I. P. C. and three out of those four 
were acquitted. This Court held 
that the remaining accused could 
not be convicted of the offence as 
his alleged co-participators had been 


acquitted, for that would be clearly 
illegal. 
12. A similar point came up 


for consideration in Mohan Singh v. 
State of Punjab, (1962) Supp 3 SCR 
848 = (AIR 1963 SC 174). There 
two of the five persons who 
tried together were acquitted while 
two were convicted under Sec, 302 
read with Section 149 and Sec, 147, 
I. P. C. In the charge those five 
accused persons and none others 
were mentioned as forming the un- 
lawful assembly and the evidence 


“led in the case was confined to them. 


The proved facts showed that the 
two appellants. and the other con- 
victed person, who inflicted the fa- 
tal blow, were actuated by common 
intention of -fatally assaulting the 
deceased, While examining the 
question of their liability, it was ob- 
. served as follows, — 


“Cases may also arise where in 
the charge, the prosecution names 
five or more persons and alleges 
that they constituted an unlawful 
assembly. In such cases, if both the 
charge and the evidence are confin- 
ed to the persons named in the 
charge and .out of the . persons ‘so 
named two or more are acquitted 
leaving before the court less 
five persons to be tried, then Section 
149 cannot be invoked, Even in 
. such cases, it is possible that though 
the charge names five or more per- 
sons as composing an unlawful. as- 
sembly, evidence may nevertheless 
show that the unlawful assembly 
consisted. of some other persons as 
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approved l 
339 | 


-under Section 149 because on 


were 


- closes only named persons; 


than- 
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well who were not identified and so 


not named. In such cases, either 
the trial court or even the 
High Court in appeal may 
‘be able to come to the conclu- 


sion that the acquittal of some of the 


persons named in the charge and 
tried will not necessarily. displace 
the charge under Section 149 be- 


cause along with the two or three 
persons convicted were others who 
composed the unlawful assembly 
but who have not been identified and 
so have not been ‘named. lIn, such 
cases, the acquittal of one or more 
persons named in the charge does 
not affect the validity of the charge 
the 
evidence the court cf facts is liable 


‘to reach the conclusion that the per- 


unlawful as- 
were five or 


sons composing the 
sembly nevertheless 
more than five.” 


In taking this view this Court took 
note of its earlier decisions in Dalip 
Singh v. State of Punjab, 1954 SCR 
145 = (AIR 1953 SC 354); Bharwad 
Me Pa Dans v. Stata of Bombay, 
(1960) 2 SCR 172 = (AIR 1960 SC 
289) and Kartar Singh v. State of 


Punjab, (1962) 2 SCR 395 = (AIR 
1961 SC 1787). 
" 13.. The other case to which 


we may make a reference is Krishna 
Govind Patil v. State of Maharashtra 
(1964) 1 SCR 678 = (AIR 1963 SC 
1413), Tt noticed and upheld the ear- 
lier decision in Mohan Singh’s case 
(supra) and after referring to the 
portion which we have extracted, it 
was held as follows:—- 


"Tt may be that the charge dis- 
it may 
also be that the prosecution witnes- 
ses named only the said accused; but 
there. may be other evidence, such as 
that given by the court witnesses, 
defence witnesses cr circumstantial 
pieces of evidence, which may dis- 
close the existence of named or un- 
named persons, other’ than those 
charged or deposed to by the prose- 
cution witnesses, and the court, on 
the basis of the said evidence, may 
come to the conclusion that others, 
named or unnamed, acted conjointiy 
along with one of the accused charg- 
ed. But such a conclusion is really 
based on evidence.” 
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would include the objections, The report 
has merely recommendatory value aud is 
not binding on the Government. The re- 
cord has to accompany the report as it is 
for the Government to ferm independently 
its satisfaction, Both are sent to enable. 
the Government to form its satisfaction 
that the. acquisition is necessary for a pub- 
lic purpose or for the Company.. It is 
then that Section 6 notification which dec- 
lares that particular land is needed for 
either of the two purposes is issued.’ 


21. Learned coursel for the State 
has submitted.on the other hand tha: the 
record of the case had been sent to the 
Government along with report as ear.y as 
30-9-1971 by the Land Acquisition O=ficer 
Aligarh. It remained with the Secretariat 
at Lucknow till 10-1-1972, Thereafter, it 
was returned to the Land Acquicitior: 
Officer, Aligarh.—COn-5-9-1972, an intima- 
tion. was again sent from Lucknow —S2cre- 
tariat to the Collector (Land Acquisition 
Officer) calling for the record. On 25-11- 
1972 the Land Acquisition Officer weat to 
Lucknow in person with the record. On 
28-11-11972 the Land Acquisition Officer 
returned back to Aligarh along with the 
record of the case, A copy of the r2port 
of the Land Acquisition Officer however, 
remained on the file at Lucknow along 
with the notings pertaining to the case. 
The State counsel further submits that 


-. the respondent No, 8 had. directed the 


Deputy -Director of Education to make an 
inspection of the locality and to submit 
his report which was received on 8-l- 
1973. Thereafter, respondent No, 8 pass- 
ed the order of the issue of the Notifi- 
cation under Section 6 of the Act on 9-1- 
1973, On the basis of these dates which 
have. been borne out from the recorč, the 
State counsel submits that the record per- 
taining to this land acquisition prozeed- 
ings had already been sent to the Gov- 
ernment and is not necessary to send the 
same again for perusal by respondent No. 
8 before he passed his order on 9-1-1973 
for the issue of the notification under Sec- 
tion 6. In the counter-affidavit whica has 
been filed by Sri Kamlapati Tripathi res- 
pondent No, 8 it has been ment.oned 
therein that he has seen the file anc also 
the representation which has been made 
for acquiring the land for the Colleg2, He 
was of the opinion that further investiga- 
tion was necessary. As such, a report 
was called for from the Deputy Director 
of Education for the purpose of satisfying 
him on the need for the acquisition of 
the land for the College, The respondent 
No. 8 claims to have considered the report 
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of the Deputy Director of Education. and. 
all other necessary notings and papers on 
the record before he came to the conclu- 
sion that a notification under Section 6 of 
the Act could be issued, 


22. Prima facie it might appear 
that the material requisite for recording 
satisfaction was before respondent No. 8 
before he passed his order on 9-1-1973 but 
that will not satisfy the requirements of 
law, Moreover there are some inherent 
infirmities which lend support to the sub- 
mission of the petitioner’s counsel that 
the respondent No, 8 has not applied his 
mind to the facts of the present case in 
accordance with the law. but has been 
guided by extraneous considerations, 

23. From paragraph 41 of the peti- 
tion it is clear that the recerd of the case 
was despatched from the office of the Land 
Acquisition Officer, Aligarh to Lucknow 
on 11-1-1973. This fact is borne out from 


“Annexure ‘N’ filed along with this peti- 


tion, which js an=application for inspec- 
tion filed before the Land Acquisition Offi- 
cer, Aligarh, On that inspection applica- 
tion, an endorsement was made that the 
record has been despatched to the Gov- 
ernment on 11-1-1973. This document has 
not been denied. As such, there can be 
no doubt that the record of the proceed- 
ings was not before the respondent No. 8 
when he issued the impugned order, Sec- 
tion 5 (a) of the Land Acquisition Act 
makes it mandatory for the Collector 
(Land Acquisition Officer) to send the re- 
sult of his-enquiry viz. his recommenda- 
tions and the record of the proceedings for 
decision to the Government. Notings and 
jottings in the Secretariat at Lucknow, 
cannot replace the mandatory require- 
ment of the record, contemplated under 
Section 5-A of the Act, which must be 
considered by the Government so that it 
could apply its mind to the entire facts 
of the case and be satisfied before issuing 
a declaration under Section 6 of the Act. 
Strict compliance of this provision is very 
necessary because the objector has no 
right to present his case before the Gov- 
ernment at the stage when the record has 
been transmitted to it for final considera- 
tion, 

24. In the present case, respon~ 
dent No. 8. had called for a report from 
the Deputy Director, Education, The 
petitioners were not informed of the date 
on which the Deputy Director, Education 
inspected the locality. His report which 
was submitted behind the back of the 
petitioners has seriously prejudiced their 
case, Moreover, Section 6 of- the Land 


194 All,  {Prs. 24-26] 


Acquisition Act does not contemplate any 
such ex parte enquiry by the State Gov- 
ernment, ‘The Government has to decide 
whether a declaration should issue under 


|Section 6 of the Act, or not, on the basis” 


of-the report of the Land Acquisition 
Officer and the. material , ,on the record, - 


25. "TIt has been’ urged on behalf of 


the petitioner that the Land Acquisition 
Officer had vide his ‘report. dated 30-11- 


1970 (Annexure 'K’) considered the pro~. 


posal for acquisition of land and had come 
to. the. conclusion that-the land was~ not 
really: “needed for ‘a bona fide purpose and - 
Es that the acquisition proceedings were un- 
: nécessary.and uncalled for, He had di- ` 
rected that the proceedings -be dropped in 
both the cases. A letter was sent by the 
Collector.. Aligarh to the Government 
praying for de-notification of the acquisi- 
tion-of plots, As I have already mention- 
ed above, Sri Sukhdeo Panth has admit- 
ted in paragraph 8 of the c co ounter-afidae 
vit that at one-stage the State Govern- 
.--ment had accepted the report of the Col- 
lector, If that be the correct position, I 
am extremely doubtful whether the pro- 
ceedings for acquisition can be continued 
in the manner they have been done and a 
notification under Section 6 of the Act 
can be issued. Of course, it is always 
open to the Government to issue fresh 
notification under Section 4 and to follow 
it up by notification under Section 6 in 
accordance with the procedure prescribed 
by law but in the instant case, the notifi- 
cation under Sec, 4 (1) was issued on 
1-1-1970. This was followed by an en- 
quiry by the Land Acquisition Officer and 
the submission of his report which ac- 
_cording to Shri Pant was. accepted by the 
‘Government, There can be no doubt that 
in the same continuation notification dated 
11-1-1973 under Section 6 could not be 
legally issued. 

26. From-a perusal of letter No. 
205-A/15-73(ii) dated 12/1/1973 (Annex- 
ure ‘P’) sent by Shri Sukhdeo Pant to the 
Collector, Aligarh, some. amendment was 
advised in the acquisition plots. It was 
mentioned in this letter that the Govern- 
ment had decided ‘to exclude 3 biswas 
land of Plot No, 2155 on. which the. Ma- 
hendra Bal Vidyalaya and the Shiva tem- 
ple stand from acquisition. I have very 
carefully considered the map of the loca- 
lity which has been filed as an Annexure 
‘A’ to this petition ‘and have also gone 
through the-relevant details in this con- 
nection. The petitioner’s counsel submits 
that after acquisition of the plots detail- 
ed in’ Section 6, Mahendra Bal Vidyalaya 
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and the temple would b2 completely land 
locked, There is no passage for ingress 
and egress at all from the building of Sri 
Mahendra Bal Vidyalaya. and the Shiva 
temple to the outside world. In para- 
‘graph 14:of the petition, it has been sworn 
on oath that the passage. leading to the 
schoo} building of petitioner No, 1 passes 
through. the acquisition plots. and there 
is no ‘other: passage for the students.and 
the public: to approach. the school: and: the 
temple, - ‘The ‘same. assertion. is repeated 
in. paragraph. 56 of. the petition, No reply- 
to this assertion has been given in the 
-countér-affidavits filed by Sri /Sukhdeo 
‘Pant, Sri Ghulam Nabi or by.Sri Kamla- 
pati Tripathi. In the counter-affidavit 
filed by Sri Deokinandan Gupta respon- 
dent No, 5 who now claims to be the Sec- _ 
retary of Varshni Maha Vidyalaya he- has 
mentioned in paragraph 3° that an alter- 
native passagg ¢án easily be provided, It 
Es “significant that no specific alternative 
passage has been suggested in his coun- 
ter-affidavit, In my opinion, this assertion 
by him is wholly vague and unbelievable, 
particularly in view of the fact that there 
is no repudiation of these facts in the 
other three: counter-affidavits which I have 
referred to above. The acquisition in 
question completely blocks all the pas- 
sages of entry and exit from the Mahen- 
dra Bal Vidyalaya, This is a very serious 
matter which jeopardises the interest _ of 
the institution and might result in” its 
closure, This is a glaring example. of how 
the interests of one educational institution 
viz, The Mahendra Bal Vidyalaya is be- 
ing sacrificed at the altar of another insti- . 
tution namely the Varshni Maha Vidya- 
laya, If the entire record of the case had 
‘been before respondent No. 8, this arbi- 
trary and impossible situation which has 
made the. petitioner’s institution inacces- 
sible would ‘have appeared ‘before him, 
Moreover, the building of the school and 
the temple lies in an area of 468 yards 
which is more than three biswas while 
only three biswas have been excluded, All 
these facts indicate that the. authority con- 
cerned has not applied its mind before 
issuing the declaration under Section 6 of 
‘the Act, In my view, the absence of the 
record before respondent No. 3 has very 
seriously prejudiced the case of the peti- 
tioner, It is to safeguard against such ar- 
bitrary acquisitions that the statute makes 
it mandatory for the Collector (Land Ac- 
quisition Officer) to transmit the record of 
the entire proceedings before him along 
with his recommendations for decision by 


the appropriate Government, 
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27. For the reasons given abore, I 
am of the opinion that the notification - 
under Section 6 of the Act is vitiateł in 
law and cannot be allowed to stand. 

28. In the result, .therefore, this 
writ petition is allowed and the impngn- 
ed notifications dated 1-1-1970 (Annexure 
1’) and Annexure ‘M’ dated 11-1-1973 are 
hereby quashed. The petitioners are en- 
titled to their costs, Shanes 
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T, S: MISRA, J.—- The following 
question has been referred to the Full 
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“Whether a custom under which 
daughters are excluded from inheriting 
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the. property of their father can by im- 
plication exclude the daughters’ issues 
both males and females, also from such in-: 
heritance ?” 


The facts to the extent they are material 
are these. Ghurpattari and others filed 
Suit No, 180 of 1964 for securing posses- 
sion of a house situate in Mauza Nasirpur, 
pergana Bidhar, Tehsil Tanda, Dist, Fai-° 
zabad, alleging that the suit house belong- 
ed to Lautan, ancestor of the parties, that 
Khilawan great grandson of Lautan had 
illicit relations with Smt: Jaggo who gave 
birth to three daughters, but all of them 
died of Cholera, and that Jaggo’s sister 
had two daughters, Baldei and Rajdei who 
were brought up by Khilawan and Jaggo 
as their own daughters. Sarju Din defen- 
dant No. 2 was son of Baldei, Khilawan 
died about 20 years before the institution’ 
of the suit. Smt. Jaggoo had no right in 
the property, but in order to provide her 
maintenance, she was kept in the house 
and her name was not entered in the re- 
venue papers, Jaggoo died 10 or 11 years 
before the institution of the suit and Raj 
Dei got her name entered in the revenue 
papers, Sarju Din filed a collusive suit 
against Raj Dei and entered into a com- 
promise in terms whereof a decree dec- 
laring his right was passed, It was alter- 
natively. pleaded that even if Smt. Baldei 
and Rajdei were held to be daughters of 
Khilawan, they were excluded from inhe- 
ritance because of a family custom, It was 
alleged Sarju Din had executed a ficti- 
tious sale deed in favour of Mangaru ‘and 
Lalai, defendants 1 and 2 and while the 
plaintiffs were absent, the defendants 1 to 
3 got illegal possession of the house, That 
sale deed was said to be void, The plain- 
tiffs, therefore, claimed possession of the 
house. In reply, the defendants pleaded 
that Smt. Jaggo was a legally wedded wife 
of Khilawan and Rajdei and Baldei were 
their daughters, that the house in dispute 
did not belong to Lautan but was built by 
Prahlad and Khilawan and after the death 
of Prahlad, Khilawan became the owner 
of the house and on his demise Smt, Jaggo 
succeeded to all of his property. After the 
death of Jaggo, her daughters Rajdei and 
Baldei succeeded to the property. The 


` sale deed in favour of defendants 1 and 2 


had been executed with the consent of 
Baldei by Suraj Din,- Rajdei also sold her 
half share, They denied that there was 
any custom excluding daughters from in- 
heritance. i A 

2. The trial court decreed the suit 
on 23rd December, 1964. Against that 
decision an appeal was preferred by* the 
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defendants. They got their written state- 
ment amended to the effect that Smt. 
Sampatti, daughter of Smt. Baldei was 


alive when Smt, Jaggo died; hence even. 
if there was a custom excluding daughters: 


from inheritance, the daughters’ daughter 
was not excluded from inheritance and 
the plaintiffs had, therefore, no title in 
the house in dispute, The appellate court 
below allowed the appeal and remanded 
the case to the trial court. 
Smt, Sampati. filed a Suit No. 119 of 1965 
claiming relief for possession over the pro- 
perty in disupte and alleging that she had 
succeeded to Smt. Jaggo, her 
mother. Both the suits were tried toge- 
ther by the trial court which found that 
Smt. Jagga was legally wedded wife of 
Khilawan, that Smt, Baldei and Smt, Raj- 
dei were daughters of Khilawan and Smt. 
Jaggo; that Smt. Sampati was daughter of 
Baldei but she was not born when Smt. 
Jaggo died; that under the custom among 
the Ahirs of the village to which caste 
the parties belonged there was a custom 
excluding daughters from inheritance, 
hence Smt. Sampati and Sarju Din being 
daughter and son of Baldei could not in- 
herit, On these findings Suit No, 180 of 
1964 was decreed and Suit No. 119 of 1965 
was dismissed. Smt, Sampati preferred 
an appeal No. 21 of 1966, whereas Lalai 
and Mangaru, defendants Nos, 1 and 2 of 
Suit No. 180 of 1964 preferred Civil Ap- 
peal No, 22 of 1966, The appellate court 
below found that, the house in suit origi- 
nally belonged to Khilawan, that Smt. 
Jaggo was his legally wedded wife, that 
Rajdei and Baldei were daughters of Khi- 
lawan and Jaggo and that Smt. Sampatti 
` was the daughter of Baldei, that the par- 
ties to the dispute are Ahirs by caste, that 
there was a custom amongst the Ahirs of 
village Nasirpur, district Faizabad where 
the property in suit is situate which ex- 
cluded daughters from inheritance and 
that this custom was mentioned in Wajib- 
ularz, (Exhibit No. 2). Placing reliance 
on Vikram Singh v. Parbati Kunwar, 
1960 All LJ 918 = (AIR 1961 All 97), the 
appellate court below held that custom 
excluded daughters and their sons from 
inheritance but did not exclude daughter’s 
daughter; hence Smt. Sampati being 
daughter’s daughter was not excluded from 
inheritance, It, therefore, decreed the Suit 
No. 119 of 1965 and dismissed the Suit No. 
180 of 1964. Aggrieved by that decision 
Ghurpatri and others the defendants in 
Suit No, 119 of 1965 filed Second Appeal 


No. 68 of 1968. 
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Thereafter, 


mothers’ . 


They also filed another 
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Second Appeal No. 69 of 1968 against the 
decision dismissing their suit. 


3. The learned single Judge who. 
heard the above two appeals observed 
that in Sheo Mangal Singh v. Jagpal 
Singh, ( (1909) 12 Oudh Cas 63), Jainath’ 
Kuar v. Dhannal Singh, 1947 Oudh WN’ 
197 = (AIR 1947 Oudh 164) and Balgovind 
v, Badri, 50 Ind App 196 = (AIR 1923 PC 
70) a view had been taken that a custom 
which excluded daughters from inherit- 
ance also excluded daughter’s son. On the 
other hand in Vikram Singh v. Parbati 
Kunwar, 1960 Al LJ 918 = (AIR 1961 
All 97) a Division Bench of this Court 
took the view that a daughter’s daughter 
who had been made an heir under the 
Hindu Law of Inharitance (Amendment) 
Act, 1929, could not be excluded under a 
custom existing prior to that Act which 
excluded daughters from inheritance. 
Since there were divergent views and the 
point was considered of sufficient import- 
ance, the question mentioned herein above 
has been referred to the Full Bench for 
opinion, That is how the said question has 
been placed before us. 


4. It is manifest from Wajibularz 
Ex. 2 that there was a custom amongst 
the Ahirs of Pargana Bidhar district 
Faizabad that under no circumstance 
daughter whether having a son or no son 
would be éntitled to have share in the pro-- 
perty of the propositus by inheritance. 
Both the parties have accepted that there 
did exist such a custom amongst the Ahirs. 
of village Nasirpur, Pergana Bidhar, dis- 
trict Faizabad. For the appellants it was, 
however, urged that the daughter's 
daughters were also excluded from in- 
heritance because cf this custom, whereas. 
the contention on behalf of respondents . 
was that the custom recorded in Ext, 2 
excluded only daughters from inheritance 
but not daughter’s daughter. The ques- 
tion which, therefore, falls for determina- 
tion is whether the said custom which ex- 
cluded daughters from inheriting the pro- 
perty of their father also by implication. 
excluded the daugkter’s issues both males 
and females from inheritance. 


5. In the case of Sheomangal Singh 
v. Jagpal Singh (1909) 12 Oudh Cas 63 
(supra) the male owner was Bandhan 
Singh who died leaving two daughters 
Sheoraj Kuar and Achchan Kuar who took 


. the estate. Achchan Kuar died first, leav- 


ing three daughters. The second widow 
Sheoraj Kuar retained the estate till her 
death, On her demise Bhawani Singh and 
Jagpal Singh commenced an action to re- 
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cover pcssession of the property in ques- 
tion alleging that there was a custom p72- 
vailing in. the family which excluded fhe 
daughters from inheriting the estate of 
their father, hence they were entitled to 
take the whole of their maternal grand- 


father’s estate, The collaterals, on the otker 
hand, pleaded that according to: the czs- 


tom of the family and of the clan to whzh 


they belonged both daughters and daugh- 
ter’s sons were excluded from inheritarce, 
hence the plaintiffs had no title to =e 
property, The trial court. found that zhe 
custom set up by the defendants was zot 
satisfactorily proved and decreed the gszit. 
On appeal the appellate court found tzat 
according to the custom set forth in zhe 
Wajibularz the daughter of a sonkss 
Hindu was expressly excluded from inže- 
riting her father’s estate. The appellants 
pleaded that as the parties were Aveith 
Thakurs and in view of the fact that he 
reason for the exclusion of the daughter 
was the great solicitude of the Hindu T=a- 
kurs in Avadh to preserve the jnherita=ce 
of land to the tribe and family to whick it 
belonged, the exclusion cf the daughters 
necessarily implied the exclusion of the 
daughter’s sons; and that the intention of 
those who had the Wajibularz recoréed 
must clearly have been that the daught=r’s 
sons were excluded by custom, otherwise 
the very object of the exclusion would be 
defeated, It was also urged that, uncer 
the ordinary rules of Hindu Law app.ic- 
able, no daughter’s son could succeed Ais 
maternal grandfather ‘till all the daush- 
ters were exhausted and where daughters 
were excluded by custom, daughter’s sons 
were necessarily excluded otherwise there 
would be an obvious absurdity, namely 
that succession passing by Hindu Law to 
daughter’s son during the lifetime of nis 
mother and her sisters, although by that 
law he took no interest at all till nis 
mother and the last daughter capable of 
being an heiress were dead. The appel-ate 
court noticed that there had been sim lar 
suits in relation to other clans of Thakars 
in other ‘portions of Avadh in which ~he 
Wajib-ul-arz came to be interpreted. In 
some the daughter’s son had been express- 
ly excluded from inheritance; in others, 
though the daughter’s son had not been 
expressly excluded by the language of zhe 
document, still there had been other pro- 

visions therein from which the exclus_on 
of the daughter's son could very clearly, 
be implied (emphasis aes The Ccurt 


observed that:— ; 
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A E in nearly all these cases 
the Courts have recognised that the cause 
of the exclusion of a daughter and daugh- 
ter’s son, in the case of Oudh Thakurs, has 
been their solicitude to preserve the in- 
heritance of the land in the tribe and 
family to which it has always belonged.” 
Referring to Second Civil Appeal No. 269 
of 1894 it was stated that in that case even 
the daughter was not expressly excluded, 
The daughter’s sons were not mentioned 
even in the Wajib-ul-arz; but there was 
other language by which they were im- 
pliedly excluded (emphasis added). Re- 
ferring to First Civil Appeal No, 99 of 
1897 wherein the expression ‘Aulad Dukh- 
tari’ was construed as meaning daughters 
and their issues, it was noticed that in that 
case as well there was also other language 








in the Wajib-ul-arz from which the ex- 
clusion of daughter’s son -could be im- 


plied. (Emphasis added) It was then 
noticed in Sheomangal Singh’s case (1909) 
12 Oudh Cas 63 (supra) by the Court 
that the paragraph jin the Wajib-ul-arz 
relating to adoption was a clear indication 
that the family customs of those Thakurs 
were directions to the retention of their 
properties within their clans and families, 
hence it was observed that if the object 
of the Thakurs of Avadh in excluding 
daughters from inheritance was to pre- 
serve the inheritance of the land in the 
tribe and the family to which it belonged, 
it seemed that the exclusion of the 
daughters’ sons necessarily followed the 
exclusion of the daughters. Further it 
was observed that the omission to enter 
language, .expressly excluding the son in 
the Wajib-ul-arz was due either to a care- 
less preparation of the record or because 
the parties who had it prepared thought 
the exclusion. of the daughters- necessarily 
implied the exclusion of their scons. In 
these circumstances it was held that the 
exclusion of a daughter necessarily im- 
plied the exclusion of her son as well, 
otherwise the very object of the exclu- 
sion was thought to be defeated. Further, 
it was noticed that no daughter or daugh- 
ter’s son in the village of Alampur had 
ever laid claim to the estate of the ma- 
ternal grandfather. That fact was consi- 
dered to be quite significant to hold that 
the exclusion of the daughter amongst 
those Thakurs necessarily implied the ex- 
clusion of the daughter’s son, ` 


6. It was thus laid down in Sheo- 
mangal Singh’s case (1909) 12 Oudh’ Cas 
63 (supra) that if the daughter’s son- had 
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not been expressly excluded by the lan- 
guage of the Wajib-ul-arz still if there 
were other provisions in the document 
from which the exclusion of the daugh- 
ter’s son could very. clearly be implied, 

the custom excluding the daughter would 
- falso exclude the-daughter's son, So, there 
must be some provision or some indication 
in the Wajib-ul-arz from which it could 
be inferred that not only- the daughter but 











such provision in.the Wajib-ul-arz the 
daughter’s son could not by necessary im- 
plication be excluded from inheritance 
merely on the ground that the Wajib-ul- 
arz recorded a custom excluding daugh- 
ters from inheritance. 

7. In the case of Balgovind, 50 Ind 
App 196 = (AIR 1923 PC 70) (Supra) Bal- 
govind Pandey and his brothers: constitut~ 
ed a joint Hindu family which was gov- 
erned by Mitakshara Law subject to any 
lawful variation of that law by custom. 
The Wajib-ul-arz in question contained a 
statement to the effect that on the death 
of a co-sharer his sons became owners of 
his share in equal shares and the daugh- 
ter did not get any share. by. inheritance. 
Tf a co-sharer had. several wives of whom 


one had one son and the other several then: 


on the death of the co-sharer his share 
would be divided equally among his sons. 


Their Lordships: fonsieneds this. uy in the - 


Wajib-ul-arz thus:— , 
“On the death of.an owner of © the 
village no daughter- . of ‘his is under any 


circumstances entitled to a share in. the- 


property by right of inheritance, whether 


he had left sons or not, How such a cus- ` 


tom would operate in cases in which an 
owner died leaving no -relation but. a 
‘daughter who could inherit it is not ne- 
cessary now to consider: -If a daughter 
had no right to inherit her issue could not 
inherit. The provision that on the death 


of a co-sharer his'sons became owners of 
his share in equal shares was probably-in- — 


serted to exclude any claim under a cus- 
tom of primogeniture which js not an un- 
common custom in Oudh.” In that case 
there was ‘no express.. provision in the 


Wajib-ul-arz that the daughter’s son was 
excluded. from inheritance: The custonr 


recorded in the Wajib-ul-arz. expressly 
‘excluded the daughter from getting: any. 
share: by ~ inheritance... Their’ Lordships 
were of the view that if.a daughter had 
no right to inherit her issues could not 
inherit. .. > 


8. In Mst. ‘Jainath Kuar Y, Danpal 


‘Singh, 1947 Oudh WN 197-= GIR 1947 


Ghurpatari. v. Sampati (FB) (Misra J.) - 


_ |daughter’s issues were -also excluded from 
inheritance, In other words, if there is no - 


A. I. R- 


Oudh 164) a daughter's daughter having a 
preferential claim. under Act II of 1929 
entered into a family settlement with the 
ultimate ‘reversioners under which, she 
gave up her title to the possession: of the 
whole estate in lieu of a share therein 
with no limitations placed on her rights 
with regard to.it, It was held that the 
rights of the parties to the family settle- 
ments were governed by its terms and not 
by any rule of the law of inheritance and 


-that the daughter’s daughter acquired a 


full estate in the share allotted to her 
under the family settlement so that on her 
death the share passed to her sons and 
not to the ‘reversioners. 


9. In that case the last male owner 
of the property in dispute was Mahabir 
Singh, who was a Kshatriya by caste. 
He died in the year 1906 leaving behind 
two widows Balraj Kuar, and Marjad 
Kuar and their daughters Bishunath 
Kuar, Jadunath Kuar and Jainath Kuar. 
The two widows succeed to the property 
jointly under the Hindu law. Marjad Kuar ` 
died in 1924. Thereafter on 26-4-1926 
Balraj Kuar executed a gift of the pro- 
perty in suit with the exception of eight 
plots in favour of two sons of Bishunath 
Kuar, the daughter of Mahabir Singh. 
Bishunath ` Kuar and Jadunath Kuar 
another daughter of Mahabir Singh were 
then not.alive, the second daughter of 
Mahabir:Singh, namely, Jainath Kuar was 
however then alive, Balraj Kuar then | 
executed a permanent lease on 8th 
September, 1932 in favour of Jainath 
Kuar. Balraj Kuar died on 28th Septem- 
ber,. 1934. The plaintiffs claiming to be 
the next: reversioners of Mahabir Singh 
then filed a- suit for possession of the pro- 
perties in question against Jainath Kuar . 
and the two sons of Bishunath Kuar alleg- 
ing that by a custom of the tribe and 
family of Mahabir Singh the daughters 
and -their sons. were excluded from in- 
heritance. The defendants 1 to 3 denied 
the custom of exclusion of daughters and 
their'sons. Instead they set up a custom ' 
prevailing in Puranpur whereunder the 
widows became the absolute owners hence 
those defendants being the transferees 
from Mst. Balraj. Kuar were not liable 
to be dispossessed. During the course of 
the proceedings Vidya. Kuar-the daughter 
of Jainath Kuar, was. impleaded as a 
plaintiff: Vidya ..Kuar alleged that she 
was the nearest., heir af Mahabir Singh. 
Thereafter she entered into an agreement, 
called family settlement with other plain- 
tiffs whereunder she was to get one third 
of the property and the other plaintiffs 
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would get the remaining two thirds. Dar- 
‘ing the pendency of the proceedings Vidya 
Kuar died and in her place her sons were 
substituted. An issue as to whether 
daughter's daughters were excluded be- 
cause of the exclusion of daughters was 
hence also framed. The trial court found 
that by family custom daughters.and thir 
sons wre excluded and that the question 
of exclusion of daughter’s daughter did 
not arise because she was dead and even 
ii she was not excluded she had only a> 
lite estate which came fp an end with her 
death and that there was no custom in the 
family by which widows- succeed to a ull 
estate. The suit.of the - plaintiffs was 
accordingly decreed. An appeal was tzen 
filed by the defendants 1 to.3 in-the Chief 
Court of Oudh. A Division Bench of ~he 
court which heard the appeal found that 
the plaintiffs had not succaeded in proving 
their pedigree and observed that it was 
sufficient to dispose of the appeal but as 
the two points, namely the custom of 
exclusion of daughters and their sons snd 
the custom that the widow succeeds to she 
full estate and not to a Hindu Widcw’s 
estate, had been argued it considered tham. 
as well, Construing the terms of zhe 
Wajib-ul-arz recording the custom it was. 
held that the custom of exclusion of 
daughters. from inhéritance was fally 
-established and then relying upon Eal- 
govind v, Bidri Prasad, (AIR 1923 PC 70) 
it was also held that the custom set up. by 
the plaintiffs that the daughters and their 
sons were excluded from inheritance in 
that family was established, 


10. dn that case the Division Bench, 
however, held that Vidya Kuar æ a 
daughter’s daughter “had a’ prefererial 
claim under the Hindu Law of Inheritance 
{Amendment) Act IT of 1929, but urder 
that Act she had only a life estate”. ‘his 
would mean that.the custom excluding 
daughter and her sons would not exclude 
by implication daughter’s daughters also. 
The Wajib-ul-arz in that case -recorded 
that “daughters universally and the wife 
in the presence on an issue do not get a 
share”: It was silent about daughter’s 
sons and daughter’s daughters, In fact, 
the‘claim of Vidya Kaur, a daughter’s 
daughter, was upheld on the basis of the 
aforesaid family settlement. 

11. In Vikram Singh v, Parvati 
Kunwar, 1960 All LJ 918 = (AIR 1961 All 
97) Rewaj-i-am, proved in that case, re- 
corded a custom pertaining to inherjtence 
in the following terms:— 

“Agar Dukhtar na Kat Khuda h-we 
to uska kuch haq wa HISSA NAHIN HAI. 


(Misra J.} 


‘quote 
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Sirf guzara pati hain aur shadi uski shur- 
kyan jaddi to hissa pate hain, karte hain.” 
From the words of the Rewaj-e-am it ap- 
peared that the unmarried daughters were 
excluded from inheritance. Ht was, how- 
ever, silent about the case of married 
daughters or the issues of daughters, Cen- 
struing the entries in the Rewaj-e-am the 
Division Bench - observed ..that . it . was 
doubtful whether it was intended to ex- 
clude even`a son of the daughter who is 
the legal heir of- the maternal grandfather 
under the -Mitakshara.Law., However, the 
court of fact hag found in that case that 
on the strength of oral evidence it was 
proved that the daughters and their sons 
could not. be heirs of the property of de- 
ceased Amethiya Thakurs, 


12. The daughter’s daughter claim- 
ed the estate as an heir. It was held that 
though the daughter’s son was excluded 
according to the alleged customary law as 
the daughter herself, the allegation that 
daughter’s daughters were also excluded 
had not been sustained. In fact at the 
time a custom of excluding the daughters 


had grown, the. daughter’s daughter weg 


not an a , according - to—the Benaras 
School of Hindu’“Law. The daughter’s 
éatughter nip recognised as heir for the 
first time by Hindu Law under Act II of 
1929. Hence it was held that a custom 
therefore could not contemplate the ex- 
clusion of a person from inheritance who 
was not an heir at the time when the cus- 
tom came to be recognised . 


13. In all the cases noticed above' 
custom was pleaded in derogatior from 
personal law of inheritance and a custom 
excluding daughters from inheritance was 
established. The question’ which was then 
considered was whether the custom ex-~ 
cluding daughter from inheritance also 
excluded the daughter’s son or daughter’s 
daughter from inheritance, 


M4. The rules relating to inheri- 
tance by widow and daughter were en- 
unciated in the ancient past by various 


sages and were ultimately elaborated by’ 


Vijnyarieshwara in Mitakshara. We may 
from Colebrocke’s translation. 
Katyayan said “let the’ widow succeed to 
her husband’s wealth, provided she be 
chaste; and in default of her let the 
daughter inherit if married.” Brihaspati 


stated, “the wife is pronounced successor ` 


to the wealth of her husband; and in her 
default the daughter; as a son so does the 


daughter of a man proceed from his 


several limbs, how then shall any other 
person. take her father’s wealth 2” Vishnu 


oa 
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laid down, “if a man leaves neither son, 
nor son’s son, nor wife, nor female issue, 
the daughter’s son shall take his wealth, 
for in regard to the obsequies of ances- 
tors, daughter’s son is considered as son’s 
son.” Manu likewise declared, “by that 
male child, whom a daughter, whether 
formally appointed or not, shall produce 
from a husband of an equal class, the 
maternal grandfather becomes the grand 
sire of a son’s son, let that son give the 
funeral oblation and possess the inheri- 
tance:” The right of daughter and daugh- 
ter’s son to succeed to the property was 
thus well recognised in Mitakshara law. 
The daughter ranks fifth in the order of 
succession and the daughter's son ranked 
sixth, The Hindu Law of inheritance 
(Amendment) Act II of 1929, (hereinafter 
called the Act of 1929), for the first time 
entitled the daughter’s daughter, subject 
to a special family or local custom, to 
- succeed to the property of a male Hindu 
governed by Mitakshara law. Daughter’s 
daughter then ranked 13th-B in the order 
of succession. The order of succession to 
the estate of a Hindu dying intestate and 
“governed by Mitakshara law are set out 
in paragraph 43 of Mulla’s Principles of 
Hindu Law (14th Edition) as under:-—.. 

“The Sapindas succeeded in the 
following order:— 

1.4 A son, grandson, (son’s son) and 
great grandson (son’s son’s son) and (after 
14th April 1937) widow, predeceased son’s 
widow, and predeceased son’s predeceased 
son’s widow, 

5. Daughter. 

6. Daughter’s son 

y ks Pe eet Ty e Be abba scias neues 

13. Father’s father 

13-A Son’s daughter 

13-B. Daughter’s daughter.” 

15. This order of succession is 
stated in identical terms in Mayne’s Trea- 
tise on Hindu Law (11th Edition) Table-A, 
at page 616-A. However, before the en- 
forcement of Hindu Succession Act XXX 

-of 1956 a custom having the force of law 
but inconsistent with the aforesaid rule of 
succession could be set up to meet the 
claim of inheritance. Custom has been a 
vital legal element in the Hindu Society 
and has played a significant part in its 
development. Narad said “Custom is 
powerful and overrules the sacred law.” 
The. inviolability of custom was main- 
tained both by: general law.and legislation 
during the British rule, though during 
the 19th century and first half of the 20th 
century prior to Independance bulk of law 
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ATER, 


in our country was codified. The vali- 
dity of custom was recognised as early as 


1781 when by XXI Geo III-C-70, Section 


17 and later by Indian Regulations IV 
of 1793, Section 15, the legislature ex- 
pressly ‘saved’ local custom where it 
differed from the general law. The 
judicial committee of the Privy Council in 
Collector of Madras v. Moottoo Linga 
Sathu Pathy (1884) 12 Ind App 397 (PC) 
explicitly affirmed this principle in the 


-year 1868. So also special family or local 


custom was ‘saved’ by the Hindu Law of 
Inheritance (Amendment) Act of 1979 
In Hindu jurisprudence, custom has thus 
been a source of law and a rule of con- 
duct. - 7 

16. A party setting up a custom 
must however, prove what that custorn 
is. In Halsbury’s Laws of England III Edi- 
‘tion, Volume JI, Article 319, at page 171, 
it is stated that all customs of which the 
courts do not take judicial notice must be 
clearly proved to exist, the onus of esta- 
blishing that being upon the parties rely- 
ing upon their existence, So also is the 
requirement of Secticn 48 of the Indian 
Evidence Act. It is thus for the party as- 
serting that he is governed in regard to 


Succession by custom to prove that he is 


So governed and also to prove what the 
particular custom is; See; Abdul Hussaix 
Khan v. Bibi Sona Dero, 45 Ind App 10 
=(AIR 1917 PC 181) and Ujagar Singh v. 
Mst. Jeo, 1959 Supp (2) SCR 781 = (AIR 
1959 SC 1041). However if a custom has 
been repeatedly brought to the notice of 
the courts and has been uniformally re- 
cognised by them, the proof of it becomes 
unnecessary and the court can take judi- 
cial notice thereof under Section 57 of the 
Evidence Act. 

17. The primary function of judi- 
cial analysis, therefore, is to examine the 
nature and reality of custom pleaded by a 
party in the case, and not to invent new 
customs or arbitrarily abolish those which 
are proved to exist. The Court would 
seldom go beyond determining whether 
the special family or local custom is, as a 
matter of established fact, proved to be a 
recognised social practice. Custom is 
self-contained, self-sufficient and self- 
justified law, Its inherent validity lies in 
its antiquity, continuity, certainty, con- 
sistency and reasonableness, A custom 
having the force of law is in some funda- 
mental respects an exception from the 
Ordinary law of the land, It is pleaded in 
derogation from a rule of the personal 
law. Tts application is, however limited. 
It does not apply to the generality of citi- 
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zens but only to.a particular class of ger- 
‘sons or to a particular community or fa- 
mily or to a particular place. It must be 
proved to exist. If it is not proved to 
exist, it would. necessarily be declared not 
to be law and to have no validity. Cus- 
tom could exclude from inheritance iy 
that person who was otherwise entitled to 
inheritance under personal law, There 
could be no question of excluding one from 
succession who had no legal entitlement 
to it. Before the enforcement of the 
Hindu Succession Act, 1956,. custom cculd 
override an existing rule of Hindu Law 
relating to succession but if there was no 
‘law enabling one to succeed to the pro- 
perty of a propositus there would be no 
question of custom ousting that person 
= from-inheritance, To illustrate, prior to the 
Hindu Law of Inheritance (Amendment) 


Act II of 1929 daughter and daugiiter’s son__. . 


were recognised and given due place in 
the order of succession but daughter’s 
daughter was nat recognised as an keir. 
Hence any custom prevailing before. the 
commencement of Act II of 1929 could not 
have, the effect of excluding daugh-er’s 
daughter from inheritance. It is however, 
to be remembered that the right of in- 
heritance conferred on daughter’s daugh- 
ter by Act II of 1929 was made sukject 
to a special family or local custom having 
the force of law. But such a custom should 
have pointedly referred to the right of 
the daughter’s daughter and was not t> be 
deduced from a custom which merely ex- 
cluded daughters from inheritance. In 
our opinion the view expressed in Vikram 
Singh’s case (AIR 1961 All 97) (supra) 
with regard to the right of daughcer’s 
daughter is correct, 


18. So far as the right of daughzer’s 
sons to inherit the property of their 
maternal grandfather was concerned. it 
was concluded by the decision of the 
‘Privy Council in Balgovind’s case (AIR 
1923 PC 70) (Supra) wherein it was held 
that under a custom “if a daughter hai no 
right to inherit, her issue could not in- 
herit.” In that case, succession had op2ned 
long before the coming into force of the 
Hindu Law of Inheritance (Amendment) 
Act II of 1929, and at the relevant lime 
daughter’s son and not the daughter’s 
daughter was under law entitled tc in- 
herit, The claimant in that case was also 
daughter’s son. It is in that context that 
their Lordships had observed that if a 
daughter had no right tc inherit her :ssue 
could not inherit, Obviously that obser- 
vation related to the male issue only and 
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could not relate to the female issue of the 
daughter of the propositus. 

19. Our answer to the question 
referred to the Full Bench, therefore, 
is that a custom under which daughters 
were excluded from inheriting the proper- 
ty of their father may by implication ex- 
clude the daughter’s sons but not the dau- 
ghter’s daughter from such inheritance. 

20. Let the record of the case’ be. 
placed before a learned Single Judge with 
our answer, . 

M. P. MEHROTRA, J.:—- I agree and 
have nothing to add. 5 


D. N. JHA, J.:— I agree 
Question answered 


accordingly. 
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M/s. Estrela Batteries Ltd., Applicant ~~ 

v. M/s, Modi Industries Ltd., Opposite 
Party. : 

Civil Revn. No. 411 of 1975, D/- 1-12- 


1975. . 
(A) Civil P. C, (1908), Order 14, Rule 
2 and Section 115 — Preliminary issue as 
to jurisdiction of Court to entertain suit 
— Issue not raising pure question of law 
but involving mixed question of law and 
fact — Finding of trial Court that such 
issue cannot be decided as preliminary 
issue under Order 14, Rule 2 is not viti- 
ated by any error within Section 115 and 
cannot be interfered with in revision. AIR 
1964 SC 497 and AIR 1973 All 499, Ref. to. 
(Paras 2 and 5) 
(B) Civil P. C. (1908), Order 15, Rule 
8 — Scope and applicability, AIR 1921 
Pat 467 and AIR 1922 Mad 321, Dissented 
from, — l 
Rule 3 applies only to the disposal of 
a suit on the date of first hearing namely 
on the date when issues are framed. The 
words ‘at once’ and ‘forthwith’ con- 
template decision on the date of issue on 
the basis of material available on the 
record on that date and when no further 
evidence is needed. Where the question 
of jurisdiction of the Court to entertain 
the suit involves mixed question of law 
and fact it cannot be decided as a pre- 
liminary issue under Order 15 Rule 3 when 
there is no materia{ on record to decide 


*(Against order of R. P. -Pandey, Addl. 
Civil J.. Ghaziabad in Suit No. 242 of 
1972, D/- 5-2-1975.) 
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it. AIR 1933 Cal 559 Rel: on. AIR 1921 
Pat 467 and AIR 1922 Mad 321, Dissented 


from, . (Paras 3, 4) 
Cases Referred: _ Chronological Paras 
ere 1973 All 499 = 1973 All WR (HC) 
5 6 5 


‘AIR 1964 SC 497 = 1964 SCD 435 5 
ATR 1933 Cal 559- = 57 Cal LJ 127°- 8 
3 
3 


` ATR 1922 Mad 321 = 15 Mad LW 667 


ATR 1921 Pat 467 = 6 Pat LT 729 
COR N Bhalla and Se N. Katkar, 
Applicant; A. N. Verma, for- 
Party. - 7 


ORDER:— The suit giving ‘rise ‘to the 
present revision was filed by the opposite 
“party against the applicant for damages 
for breach of contract. The suit was in- 
stituted at Ghaziabad. The applicant has 
its registered office at Bombay. The suit 
was contested by the applicant, inter alia, 
on the: ground that the Court at-Ghazia- 
bad had no jvrisdictiohi to entertain the 
— euit and it could be instituted only at 
Bombay, Third of Sept. 1974, was the 
date fixed for framing of issues. Issue No. 
1 was to the effect whether the Court had 
jurisdiction to try the suit as alleged by 
the defendant. After framing issues on 
that date the Court fixed 12th October, 
1974 for deciding issue No. 1 as a prelimi- 
nary issue, In the meantime on 9th Sep- 
tember, 1974, the applicant made an ap- 
plication for framing additional: issues. 
This application was allowed on 14th Sep- 
tember, 1974, and on 5th October, 1974 
certain additional issues were framed, One 
of these additional issues being issue No. 
7 was, whether the plaintiff had accepted 
the order of the defendant at Modinagar 
as alleged in paragraph 7 of the plaint 
and, if so, its effect. On 5th October, 1974, 
itself an order was passed that issue No. 
. 1 shall be disposed of after the parties had 
filed their papers. The date of twelfth of 
October, 1974, . which had initially been 
fixed for determination of issue No. 1 was 
cancelled, Before the aforesaid issue 
could, however, be taken up for decision 
an application was made en 23rd Novem-. 
ber, 1974, on behalf of the opposite party 
inviting the attention of the Court to the 
circumstances that on the pleadings of the 
parties the issue about jurisdiction could — 
not be decided under Order 14, Rule 2 of 
the Code of Civil Procedure inasmuch as 
it did not raise a pure question of law 
but raised a mixed question of law and 
fact, This application was opposed by the 
applicant but was allowed on 5th Feb., 
1975, whereby it was held that issue No. 
1 cannot be decided as a preliminary issue 
- and shall be disposed of after recording 


for ` 
Opposite 


_ decided a: 
14, Rule 2 of the Civil P. C, 


ALR 


the evidence of the parties. Aggrieved by 
that-order the defendant has Spares 
the present revision, 


2-7 It was urged by learned coun 
sel for the applicant that the Court bélow 
committed a manifest error in taking’ the 
view that issue No, 1 could not be decid- 
ed as a prelimiziary issue. Having heard 
learned counsel for the parties I am of 
opinion that the finding of the Court be~ 
low is unassailable in a revision onder 


‘Section 115 of the Civil P. C. On the| 
- pleadings of the parties: there can be no 


manner ‘of doubt that issue No. 1 does not 
raise a pure question of law, On the other 
hand it raises a mixed question of law and 
fact. In this view of the matter no ex- 
ception can be taken to the finding of thej. 
trial Court that the said issue-could not bei. 
g a préliminary issue under Order 


3. Learned counsel for the appli- 
cant then placed reliance on Order 15, 
Rule 3 of the Civil P, C, and on its basis 
it was urged that even though the issue 
about jurisdiction raised a mixed question 
of law and fact it. could well have been 
decided as a preliminary issue under the 
said provision. I find myself unable to 
agree with this submission either, In my 
opinion Order 15, Rule 3, applies only to 
the disposal of a suit at the first hearing. 
It cannot be doubted that the date onj 
which issues are framed is the date of 
first hearing in the suit, Order 15, Rule 3}. 
will apply only if the suit can be decided 
on the. date of issues on the basis of the 
material already on the record on the 
said date. My attention was invited to 
Lachmi Narain v. Rup Narain (AIR 1921 
Pat 467) and S5, Ramakrishna v. Krishna- 
swami (AIR 1922 Mad 321) which no 
doubt support the contention of learned 


‘eounsel for the applicant that Order 15, 


Rule 3-may apply to be taken recourse to 
in order to decide a suit even on a date 
after the date of issues, A contrary view 
has been taken by the Calcutta High 
Court in Debendra v. Jogendra, AIR 1933 
Cal 559 which rules that Order 14, Rule 2 
refers to the stage of settlement ‘of issues 
and Order 15, Rule 3 contains provisions 
similar to those contained in Order 14, 
Rule 2 for disposal of a suit at the first 
hearing.. Hence these provisions have no 
application to a case where an application 
is made after the date fixed for first hear~ 
ing for the trial of some of the issues, 
raised in a suit as issues of law without 
taking evidence, Having gone through 
the aforesaid cases I am inclined to agree - 
with the view taken by the Division Bench 
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of the Calcutta High Court and my ma- 
sons for it are these. Order 15, deals with 
disposal of a suit at the first hearing a3 is 
indicated by its heading, Rule 1 of Order 
15 is to the effect that where at the first 


hearing of a suit it appears that the par- 


ties are not at issue on any question of 
law or fact, the Court may at once pro- 
nounce judgment. Rule 1 of Order 14 
provides that issues arise when a material 
proposition of fact or law is affirmed by 
one party and denied by the other. It 
refers to the stage of settlement of 
issues which takes place on the cate 
fixed for the purpose. Since the first hear- 
ing of the suit is the date on which issues 
are framed, Rule 1 of Order 15 necessari- 
ly refers to that date. It is in continu- 
ation of Rule 1 that Rule 3 of Order 15 
occurs, It is to be seen that Order 15, 
Rule 1 applies where the parties are not 
t issue, whereas Rule 3 applies where the 
parties are at issue on some questior of 
law or fact and issues have been framed 
by the Court. The stage for the appl.ca- 
bility of these two rules is the same name- 
ly the date of first hearing. Even the 
phraseology of Rule 3 of Order 15 mekes 
it abundantly clear that this rule is not 
intended to be applied at a stage subse- 
quent to the date of framing of issues. It 
would be useful to quote Rule 3 of Order 
15 at this stage. It reads: 


"3. (1) Where the parties are at issue 


on some question of law or of fact, and. 


issues have been framed by the Court as 
hereinbefore provided, if the Court is sa- 
tisfied that no further argument or evi- 
dence than the parties can at once adcuce 
is required upon such -of the issues 
as may be sufficient for the decision . of 
the suit, and that no injustice will result 
from proceeding with the suit forthwith, 
the Court may proceed to determine such 
issues, and, if the finding thereon is saffi- 
cient for the decision, may. pronounce 
judgment accordingly, whether summ-ons 
has been issued for the settlement of 
issues only or for the final disposal of the 
suit: 

Provided that, where the summons 
has been issued for the settlement of 
issues only, the -parties or their pleaders 
are present and none of them objects- 


(2) Where the finding is not suffic.ent 
for the decision, the Court shall postpone 
_ the further hearing of the suit, and saall 
fix a date for the production of such Zur- 
ther evidence, or for such further agru- 
ment as the case requires,” (Emphasis 
supplied), i 


- will result. 
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Rule 3 of Order 15 therefore, on a plain 
reading of the said rule, contemplates 
decision on the date of first hearing if the 
Court is satisfied that no further argu- 
ment or evidence than the parties can at 
once adduce is required, it has further 
to be satisfied that as a result of proceed- 
ing with the suit forthwith no injustice 
The words ‘at once’ and 
‘forthwith’ indicate that the said rule con- 
templates decision on the date of issues of 
the suit on the basis of the material avail- 
able on that date and. when no further 
evidence -is needed. The clause “whether 
summons ‘has been issued for the settle- 
ment of issues only or for the final dis- 
posal of the suit” further supports the 
view which I am taking. If rule 3 of 
Order 15 is to be applied even on a date 
fixed for final hearing, the question 
whether summons had been issued for the 
settlement of issues only will lose its sig- 
nificance. It is well known that there are 
certain types of suits in which no sepa- 
rate date is fixed for issues, for example, 
suits in the Court of Judge, Small Cause 
Court, where only one date is fixed when 
issues are framed and the suit is decided. 
In other Courts, however, a date is fixed 
for issues and if the parties are at issue, 
issues are framed. Normally the docu- 
mentary evidence which the parties want 
to produce is also invariably filed on that 
date and thereafter a date is fixed for final 
hearing. Since Rule 3 of Order 15 con- 
templates a decision on the date of issues 
itself, it became necessary to provide 
“whether summons has been issued for the 
settlement of issues only or for the final 
disposal of the suit”. That provision had 
to be applied equally in both these types 
of suits, The proviso to sub-rule (1) of 
Rule 3 of Order 15 makes it clear that in 
those cases where summons had been issu- 
ed for the settlement of issues only a deci- 
sion under Rule 3 can be given only if the 
parties or their pleaders are present and 
none of them objects. If the provisions of 
Rule 3 were to be applied even on the 
date of final hearing no question of no ob- 
jection being raised by the parties to the 
determination of a particular issue could . 
arise because on that date whether the — 
parties agreed or not the case could be 
decided. For all these reasons I am of 
opinion that Rule 3 of Order 15” applies 


Ks 


only to the disposal of a suit on the-date 


of first hearing namely on thé date when 
issues are framed. l a fe 
22 i 5 


uh i DN 
4. In the instant case ‘itwould be 
seen that the issue in regard ‘to: jurisdic-|.. 
tion, namely -issue No, 1, was framed onj; 
- inp aa 
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3rd September, 1974, which was the date 
fixed for issues. On that date admittedly 
no document was filed by the applicant. 
The entire emphasis of learned counsel 
for the applicant was that on the basis of 
the documentary evidence on record the 
the issue about jurisdiction could be 
decided. When documents were not at 
all filed on 3rd September, 1974, by the 
applicant on the basis of which it is 
alleged that the issue about jurisdiction 
could be decided, it can hardly be urged 
that Order 15, rule 3 was attracted. The 
documents were filed by the parties sub- 
sequently. ‘It appears that the documents 
filed by one party are not admitted by 
the other party. They have not been 
proved so far. Even at this stage, there- 
fore, no finding can be given in regard 
to the issue of jurisdiction on the basis of 
the documents alone. Once these docu- 
ments are not admitted they will have to 
be formally proved before any reliance 
can be placed on them. For this purpose 
oral evidence would invariably be neces- 
sary. The issue about. jurisdiction could 
not, therefore, be decided as a preli- 
minary issue under Order 15, R. 3-either. 





5. Lastly, it was urged that if 
neither Order 14, R. 2 nor Order 15, Rule 
3 of the Civil PC is applicable, the Court 
still has inherent jurisdiction in order to 
avoid waste of time and save the parties 
from unnecessary expenditure to decide 
the issue about jurisdiction even though 
it raises a mixed question of law and fact. 
In S. S. Khanna v, F, J, Dillon (AIR 1964 
SC 497) it was held: 


“Under Order 14 Rule 2, Code of 
Civil procedure, where issues both of law 
and of fact arise in the same suit, and the 
Court is of opinion that the case or any 
part thereof may be disposed of on the 
issues of law only, it shall try those issues 
first, and for that purpose may, if it 
thinks fit postpone the settlement of the 
issues of fact until after the issues of law 
have been determined. The jurisdiction 
to try issues of law apart from the issues 
of fact may be exercised only where in 
the opinion of the Court the whole suit 
may be disposed of on the issues of law 
alone, but the Code confers no jurisdiction 
upon the Court to try a suit on mixed 
questions of law and fact as preliminary 
issues. Normally all the issues in a suit 
should be tried by the Court: not to do so, 
especially when the decision on issues 
even of law depends upon the decision of 
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issues of fact, would result in a lop-sided 
trial of the suit.” $ 
(Emphasis supplied). : 

This decision was followed by this Court 
in Basti Ram` Roop Chand v, Radhey 
Shyam Gulab Chand, (AIR 1973 All 499). 
That apart, taking into consideration ` the 
nature of the controversy raised in the 
written statement even in regard to the 
issue about jurisdiction it appears that 
most of the persons who would be wit- 
nesses to prove the various documents 
which are sought to be used for the de- 
termination of the issue about jurisdiction 
will also be the persons who will be wit- 
nesses of fact in regard to the merits of 
the case, It would as such in place of 
minimising the inconvenience of the par- 
ties add to their inconvenience if ultimate- 
ly it is held that the Court has jurisdic- 
tion, for in that contingency these very 
witnesses will have to be produced twice 
over. If such a procedure was not ad-| 
opted by the Court below, it cannot be 
said that it committed any error within 
the meaning of Section 115 of the Civil 
P. C. 


j 6. No other point has been press- 
ed. 

7. In the result, the revision fails 
and is dismissed. Since the opposite party 
is anxious that the proceedings in the suit 
may continue forthwith and if costs are 
awarded in the revision it may involve the 
record of the Court below being retained 
in this Court, the opposite party is prepar- 
ed to forego the costs, In these circum- 
stances there will be no order as to costs. 
The record of the Court below shall be 
sent down forthwith so that the suit may 
now proceed, 

Revision dismissed, 
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M/s. The Motor and General Finance 
Limited, Applicant v. Meedu and others, 
Opposite Parties. 

Civil Revn. No, 
26-11-1975.* 

(A) Civil P. C. (1908), Order 21, Rule 
58 (1) Proviso — Attaching hus in execu- 
tion against B on 13-2-1972 — C coming 
to know of attachment only on 11-8-1972 


*(Against order of O. P, Jain, ist Addl. 
Civil J., Muzaffarnagar, in Ex. Case No. 
8 of 1972, D/- 28-8-1975.) 


LS/AT/E631/75/GNB. 
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and filing objection on 26-8-1972 that he 
was owner of bus and B was only hirer — 
Summary rejection of objection on ground 
that it was designedly and unnecessarily 
delayed without giving reasons held was 
invalid, 


Where A attached a bus in execut-on 
of his decree against B on 13-2-1972 at 
Muzaffarnagar and C who was. residing in 
Delhi filed. objection on 26-8-1972 that he 
was the owner of the bus and B was just 
hirer and that C came to know of the at- 
tachment proceedings only on 11-8-1372 
and the Court summarily rejected the >b- 
jection without issuing notice of it, it was 
held that under Rule 58 (1) Proviso mere 
delay was no grcund for rejecting the 3b- 
jection unless the delay was made desig- 
nedly or unnecessarily ard the order xe- 
jécting the objection on the ground that it 
was designedly and unncessarily delayed 


without giving reasons for that conclusion - 


was illegal, AIR 1969 All 139, Rel. on. 
(Paras 1, 2 3) 


Cases Referred: Chronological 


AIR 1969 All 189 = 1968 All LJ 584 2, 3 

S. N. Verma, Mr, S. K. Verma, for 
Applicant; J. N, Agrawal and N. C. Eaj- 
vanshi, for Oppcsite Parties, 

ORDER:— A bus. was attached on 
13th February, 1972, in Execution Gase 
No. 8 of 1972, Opposite Party No. 1 was 
the decree-holder and opposite party No, 2 
the judgment-debtor in that execucion 
An objection was filed on <6th 
August, 1972, by the applicant in the pre- 
sent revision under Order 21, Rule 58 of 
the Civil PC claiming that it was the 
owner of the bus and that the oppcsite 
party No. 2 was just a hirer. The case of 
the applicant was that the opposite party 
No, 2 had failed to pay the instalmants 
as contemplated under the hire-purchase 
agreement and the ownership of the bus 
all along continued with the applicant. 
This objection seems to have been pu: up 
for orders on 23th August, 1972. It was 
dismissed on that date by the following 
order:— 

“Heard Sri Ramesh Chand for the 
objector. The attachmert was effected 
on 13-2-1972. It appears that the okjec- 
tions have been filed with undue delay 
and the delay is unnecessarily and des- 
ignedly made, Therefore the objections 
should not be investigated and are 
accordingly rejected summarily.” 

It is this order which is the subject-mat- 
ter of the present revision, 

2. Having heard learned counsel 
for the parties I am of opinion that the 


M. & G, Finanze Lid. v, Mzedu (N. D. Ojha J.) 


Peras. 


[Prs. 1-2] All, 205 


order sought to be revised cannot be sus- 
tained. A copy of the objections filed by 
the applicant was placed before me. Para- 
graph 2 of the objection states that one 
Surjit Singh Johar is an inspector of the 
objector, The applicant company has its 
office at Asif Ali Road, New Delhi. In the. 
objection it was stated that Surjit Singh 
Johar was resident of 1912, Pataudi 
house, Darya Ganj, Delhi, Paragraphs 
11 and 12 of the objection are to the effect 
that it was on 11th of August, 1972, that 
Surjit Singh Johar aforesaid came to know 
of the various proceedings relating to the 
said bus. He thereafter gave information 
in this behalf to the applicant, The mat- 
ter was scrutinised and files were got ins- 
pected and it was only then that the ob- 
jector came to know about the attachment 
proceedings, It was further stated that 
the objections were being preferred at the 
earliest possible opportunity and they 
were not at all delayed. No notice was 
issued of this objection and after hearing 
the counsel for the objector it was sum- 
marily rejected by the order quoted 
above. It would be seen that no limita- 
tion is prescribed for filing an objection 
under O. 21, Rule 58 of the Code of Civil 
Procedure, The Court would, however, 
be justified in view of the proviso to sub- 
rule (1) of Order 21, Rule 58 not to make 
any investigation into the claim made by 
the objector if it considers that the claim 
or objection was designedly or unneces- 
sarily delayed. The proviso is not to the 
effect that the Court would be justified in 
not making any investigation if the claim 
or objection was simply delayed, The de- 
lay must have occurred either designedly 
or unnecessarily. ‘Designedly’ means by 
design, purposely, or intentionally. In 
Agrawal Pathshala v, Karim Bux, (AIR 
1969 All 139) it was held:— 


“J agree with the learned counsel for 
the petitioner that when there is no time 
limit a reasonable time has to be consi- 
dered and when the objection was filed 
within five days of the knowledge it could 
not be considered to be unnecessarily and 
designedly delayed, In considering the 
question of designedly and unnecessary 
delay the learned Munsif has not applied 
his mind to this aspect at all. It is true 
that he couched his order in the same 
words as have been mentioned in the pro- 
viso to Order 21, Rule 58, CPC. There is 
nothing on the record to suggest as to how 
he came to that conclusion. There does 
not appear to be any basis in evidence for 
the conclusion arrived at by the learned 
Munsif.” 
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A perusal of the order sought to be re- 
vised makes it amply clear that here too 
ithe learned Addl. Civil Judge: apart 
from couching his order in the same 
words as have been mentioned in the pro- 
viso to Order 21, rule 58-C, P, C., has not 
cared to give any reason for his conclusion 
that the objection was designedly: or ún- 
necessarily delayed, - 


3. It was urged by learned coun- 
sel for the opposite party that in Agrawal 
Pathshala’s case AIR 1969 All 139 notice 
had been issued on the objection initially 
and it was dismissed under the proviso 
on the date of final hearing and this con- 
stituted a distinguishing feature. It is 
true that in Agrawal Pathshala’s case the 
objection was dismissed after notice had 
initially been issued on it but in my 

Jjopinion it will not make much difference 
even if the objection has been dismissed 
summarily in case the order makes it 
clear that the presiding officer passed the 
order without applying his mind and 
without giving any reason for his con- 
clusion. A finding of a court of law has 
to be based on some matérial on record. It 
cannot just be on surmises. If the hiatus 
between the date of judgment and the fil- 
ing of the objection was alone material, 
then the words "designedly or unnecessa- 
rily” would lose their significance, The 
objector, as pointed owt above, gave cer- 
tain reasons for the objection” "being filed 
on 26th August, 1972, and not earlier. The 
proceedings for. attachment were going on 
in a court at Muzaffarnagar. On the facts 
stated in the objection it was apparent 
that the applicant had its office at New 
Delhi. It was not a’ party, to the suit or 
decree which was under execution. Prima 
facie, the objection did make out a case 


for its not being filed immediately after 


the attachment. 

In case the Additional Civil Judge was 
not satisfied with a mere objection he 
should have called. upon- the objector ‘to 
substantiate the facts-stated in the objec- 
tion by filing either an affidavit or by'pro- 
ducing some other evidence; He -could 
also have dismissed- the objection provided 
there -was some other material 'on the re- 


cord on the basis of which he could come 


to the conclusion that the objection was 
designedly or unnecessarily delayed. By 
not taking recourse to either ‘of the “two 
alternatives referred ‘to above the Addi- 
tional::Civil Judge committed a manifest 
` error in dismissing the objection just by 
quoting the words of the proviso to sub- 
rule (1).of Order:21, Rule 58, Civil: Pros 
cedure Code. 


. Kishanlal v, State (R. L, Gulati J.} 


A.L R. 


4, ‘In the result, the revision suc- 
ceeds and is allowed and the order of the 
Additional Civil: Judge dated 28th August, 
1972, is set aside. He will now dispose of 
the objection in accordance with law and 


_in the light of the -observations made 


above,- The parties will bear their own 
costs. .The record of the court below will 
be sent down forthwith so that the objec- 
tion is now decided without any further 
delay. . 

Revision allowed, 


AIR 1376 ALLAHABAD 206. 
E. L. GULATI, J.’ 

Kishanlal and another, Petitioners V. 
The State of U. P. and others, Respon- 
dents. 

Civil Misc, Writ No. 4839 of 1972, 
D/- 26-11-1975. : 

(A) Constitution of India, Article 226 © 
— Lease of plots by Government to lessee 
for removing morrum — Claim for com- 
pensation by lessee: for losses suffered 
through ‘force majeure’ as per stipulation 
— District Judge rejecting claim on re- 


_ commendation of Tahsildar-and S. D. O. — 


Rejection held was. illegal as it violated. 
principles of natural justice. 

Where the Government leased out. 
plots to the lessee. for removing morrum 
therefrom ‘with - a stipulation’ that if 
through’ force majeure the lessee suffered 
losses the same would ke met out by Gov- 
ernment and-in- pursuance of the stipula- 
tion the lessee made an - application ` to 
the District Magistrate-who was the com- 
petent authority -: claiming compensation 
for loss suffered by him in consequence of 
heavy flood and rain, it was held that as 


` the' D. M: was déaling witha claim for 


compensation he was’ exercising quasi-ju- 
dicial powers . and the rejection of the 
claim ‘by him on the recommendation `of- 
the: Tahsildar and thée.S. D; O, was illegal 
as it contravened the principles of natu- 
ral justice and the D. M. should have pass~ 
ed a speaking order after‘giving the lessee 


an opportunity to adduce evidence in‘sup-. — 


pore: ot his ei AIR 1971 SC-862, Rel. 
on. “Caras, 1, 3) 
Cases “Referred: ” Ghronolégical ` Paras 
AIR 1971 SC 862 = (1970):3 SCR 40 3 

H. S. Nigam, for Petitioners; Standing’ 
Counsel, for Respondents, 


_ORDER:— The ‘petitioners are ‘the 
auction purchesers. of 37 plots enumerated 
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in paragraph 1 of the writ petition situat- 
ed in village Daulatpur (Kachhar) Far- 
gana and Tahsil Bhognipur. District Ken-. 
pur, These plots had been let out to them 
for removing. morrum therefrom for a pe- 
riod ‘of three years’ under an ageement 
dated 13th Octoher, 1969. On: 14th Novem- 
ber, 1969, the petitioners moved an apli- 
cation before the respondents Nos, 1 and 2, 

namely, the. State of Uttar Pradesh. and 
the District Officer (Collector, Incharge) 
saying that the contractors of Jalaun were 
bringing their morrum ‘for sale at Kancur 
and they should be stopped. | Thereafter, 
several letters in this behalf were-written 
by them, Clause (4) of. Part III of the 
Argeement provides that the State Govern- 
ment will not allow any person to stare, 
stock or sell by any means, at Kanpur 
side villlages and banks of river Jamuna, 
any sand and Morrum brought by any- 
body from the cuarries situate in district 
Jalaun or any other districts. The appkeca- 
tions made by the petitioners are besed 
upon this cause, 


The petitioners made another appl- za- 


tion in July, 1971 relying upon clause 3 of 
Part Ill of the Agreement which provides 


Kishanlal v. State (R.“L. 


Gulati J.) [Prs, 1-3] All. 207 


2. During the pendency of the writ 
petition, the second respondent has re- 
jected the- petitioners claims by his 
order:dated 27-10-1972 a copy whereof has 
been. filed as Annexure 30 to the amend- 
ment application and arrears) of instal- 
ments due from the petitioners have been 
ordered to be realised as arrears of land ` 
revenue, The petitioners have challenged 
the order’ of the District Magistrate as also : 
the recovery proceedings, A he 


3... It is not disputed that thé Dist- 
rict Magistrate is the competent authority 
authorised to deal with the claims arising 
out of the agreement between the parties 
and to determine the relief allowable to 
the petitioner. The District Magistrate, 
however, has followed a procedure which 
is clearly illegal as it contravenes the 
principles of natural justice. He passed 
on the claims of the. petitioners to the 
Tahsildar for enquiry. The Tahsildar 
made enquiry only in respect of the loss 
caused due to the flood and did not make 
any enquiry with regard to the other 
claims, Even though he found that-largej 
quantity of the petitioners” stock had 
been washed away due to the flood 


that the failure on the pert of the lessse/—~arid that the petitioner had not been able 


lessees to fulfil any of the terms and con- 
ditions of this _lease“stiall not give -he 
State- Government any claim against -he 
lessee in so far as such failure arises from 
force majeure and if through fcrce 
majeure the lessee suffers damages or 
losses or the lessee could not do miring 
operations for a certain period on he 
plots leased out, the same shall be met 
out by the State Government by decuc- 
tions in the payments or royalty by <he 
lessee and by extension of period of zhe 
lease. [In this clause the expression “force 
majeure” means an act af God, War, in- 
surrection, riot civil commotion, strike, 
earthquake, tide, storm, tidal wave, flood, 
lightening, washing away of minor 
minerals, non-availability of minor 
minerals, explosion, fire, actions of zhe 
river, any natural calamity and any other 
happening which the lessee could not pre- 
vent or control. In his application -he 
petitioner stated that in the year 1970 
minor minerals were not available anc in 
the month of July,-1971, a heavy flood 
came in the river Jamuna due to which 
the stocks of 1970 of mincr minerals, esst- 
ing about Rs, one lac, were washed away 
and in accordance with clause (2) of Part 
III of the Agreement the petitioner as 
entitled to relief. As these applications 
were not being decided the petitioners 
moved the present writ petition, - 


to obtain any morrum due to rains for 
some time, he recommended that the peti- 
tioner’s claim be rejected. This report 
was sent to the A. D. M, (Rural Area) who 
passed it on to the District Magistrate 
with the following remarks:— 

“I agree with this report, Thekedar 
is not entitled to any -remission. His 
application may kindly be rejected.” l 
The District Magistrate disposed of the 
applilcations with the following observa- 
tions:— ; 

, “Rejected as recommended by S, D. 
0.” ; 


In my opinion, the District Magistrate 
was clearly exercising quasi-judicial 
powers inasumuch as he was dealing with 
a claim, of the petitioners for compensa- 
tion. He could not treat the matter 
marely as administrative and to dispose ft 
of on the recommendations of the 
Tahsildar. Even if the District Magis- 
trate chose to conduct the enquiry through 
the Tahsildar the proper thing for him was 
to have supplied a copy of the Tahsildar’s 
report to the plaintiffs and thereafter 


. to have heard them in the matter, allow- 


ing them an opportunity to produce such 
evidence as they liked, On the contrary, 
the District Magistrate merely endorsed 
the report of the Sub-Divisional Officer 
without applying his own mind to the 


-~ 
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facts of the case and without recording 
any finding of his own. This procedure 
has resulted in manifest injustice to the 
petitioners as they have been deprived of 
the opportunity of establishing their: claim 
to the satisfaction of the District Magis- 
trate, whọ is the final authority entitled 


` to adjudicate upon the claims. 


In M/s Travancore Rayon Ltd. v,-The 
Union of India (AIR 1971 SC- 862) the 
Supreme Court has ruled that when 
judicial power is exercised by an autho- 
rity normally performing executive or 


administrative functions, the Supréme~~-. 


Court insists upon disclosure of reasons 
in support of the order on two. grounds: 
one that the party aggrieved in a proceed- 
ing before the-High Court or the Supreme 
Court has the opportunity to demonstrate 
that the reasons which persuaded the 
authority to reject his case were 
erroneous, the other, that the obligation 
to record reasons operates as a deterrent 
against possible arbitrary action by the 
executive authority invested with the ju- 

“dicial-powers, In view of this dictum of 
the Supremé~Court. the order passed by 
the District Magistrate becomes-highly in- 
defensible. He has not only not passed a- 
speaking. order but he does not seem to 
have applied his mind at all to the facts 
of the case. He seems to have abdicated 
his functions in favour of the Sub-Divi- 
sional Officer, 


4, For the reasons stated above, 
this petition succeeds and is allowed. The 
order of the District Magistrate dated 
27-10-1972 (Annexure 30 to the amend- 
ment application) is quashed. He is 
directed to restore the petitioner's claims 
to his own file and to dispose them of in 
accordance with law and in the light of 
the observations made hereinabove. I, 
however, make no order as to costs. 


Petition allowed. 


` AIR 1976 ALLAHABAD 208 
R. L. GULATI, J. 

Mahendra Singh and others, Feti- 
tioners v. The State Transport Appellate 
Tribunal, U. P., Lucknow and others, Op- 
posite Party, i 


. Civil Misc. Writ No, 4605 of 1974, D/- 
17-11-1975. - 

(A) Motor Vehicles Act (1939), Section 
57 (7) — Order of R. T. A. granting per- 
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‘Mahendra Singh v, S, T. A. Tribunal, U, P, 


A-I R. 


mit to X — Order set aside on appeal by 
the State Transport Appellate Tribunal 
and case remanded — Bemand if and when 
proper. 3 


Ordinarily, an appellate court has 
powers co-extensive with the trial court, 
and a case may be remanded when ‘there 
is some further enquiry to be held or some 
further. evidence is to be brought on the 
record, but it is not to be remanded for 
re-writing a judgment if the judgment is 
found to be defectively drafted. AIR 
1970 Madh Pra 230 (FB), Foll. (Para 2) 


-In the instant case the Tribunal was 
held to have-committed a manifest error 
in remanding the case.-- _ _ (Para 2) 
Cases Referred: Chronological ` Paras __ 
AIR 1970 Madh Pra 230 = 1970 MPLJ 253 
ŒB) 2 
L. P. Naithani for Petitioners; S. K, 
Dhaon, Standing Counsel, for Opposite 
Party. 


ORDER:— The petitioners along 
with several others applied for the grant 
of permits to ply their vehicles on cera 
tain routes. Permits were granted to the 
petitioners and other applications were 

“rejected by the Regional Transport 
Authority, Meerut, Respondents Nos, 3 to 
27 went up in appeal before the State 
Transport Appellate Tribunal, The Tris . 
bunal has set aside the order of the Re- . 
gional Transport Authority on the ground 
that the Regional Transport Authority has 
not complied with the provisions of Sec- 
tion 57 (7) of the Motor Vehicles Act in- 
asmuch as it has not given elaborate rea- 
sons for declaring the petitioners as the 
best candidates and it has also not made 
inter se comparison of the merits and de- 
merits of the 25 respondents and the peti- 
tioners. Mr, Naithani, the learned coun- 
sel for the petitioners objects to this order 
of the Tribunal on the ground that when 
all the material was before the State 
Transport Appellate Tribunal (hereinafter 
referred to as the Tribunal), the Tribunal 
itself should have taken a decision and 
should not have remanded the case. 


2, Now, ordinarily an appellate 
court has powers co-extensive with the 
trial court and a case is remanded when 
there is some further enquiry to be held 
or some further evidence is to: be brought 
on the record but it is not remanded for 
re-writing a judgment if the judgment 
is found to be defectively drafted. Now 
in the present case there is no dispute! . 
that ‘any further evidence was to be re- 
corded by the Regional Transport Autho- 
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rity. The required particulars are.in the 
applications of the petitioners and the 
25 respondents. If the Tribunal had pro- 
ceeded to decide the case itself it would 
have avoided multiplicity of proceedings 
which is bound to arise in case the case 
îs decided. by the Regional Transport 
Authority again as the Regional Transport 
Authority will have to scrutinise all the 
applications and there will be appeals 
again. In support of thig contention the 
learned counsel has relied upon a full 
Bench decision of the Madhya Pradesh 
High Court in Surendra Mohan Choura- 
siya v. State Transport Appellate Tri- 
bunal, Gwalior (AIR 1970 Madh Pra 230 
(FB) ). In paragraph 9 it has been observ- 
ed:— 

“It is important in a matter like the 
grant of permits that the question should 
be decided at the earliest possible oppor- 
tunity so that there may be no inconve- 
nience to the travelling public and no un- 
certainty to the operators for a long time. 
It is, therefore, almost e necessity that if 
the material is on record the Appellate 
Authority should dispose of finally such a 
dispute and not remand the case to the 
Regional Transport Autkority, Otherwise 
after a fresh decision, there would again 
be an appeal to the State Transport Ap- 
pellate Authorizy and ultimately it would 
be the State Transport Authority that 
would have to decide a question of fact.” 
These observations apply with full force 
on the facts and the circumstances of the 
instant case. In my opinion, the Tribunal 
committed a manifest error in remanding 
the case and not deciding the appeal it- 
self, 

3. In the result, the petition suc- 
ceeds and is allowed, The order of the 
State Transport Appellate Tribunal dated 
4th July, 1974 (Annexure 3 to the writ 
petition) is quashed, The Tribunal is di- 
rected to restore the appeals to their ori- 
ginal number and to dispose of the mat- 
ter itself. In the circumstances of the case 
the parties will bear- their own costs, 

Petition allowed, 
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í HARI SARUP, J. 

Zila Parishad, Lucknow, Appellant 
v. Ram Khelawan and other Respon- 
dents. 

Second Civil Appeals Nos. 71 to 77, 81 
82, 84 to 87, 8% to 94, 96 and '97 of 1957, 
D/- 14-11-1975. 
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(A) Limitation Act (1908), Articie 
146-A — “Road” used in Article 146-A 
includes portion which is used as road as 
also lands kept on two sides as part of the 
road for the purpose of the road. AIR 


1928 Cal 485, Rel. on. (Para 9) 
(B) Limitation Act (1908), Article 
146-A and Section 28 — Word “dispo- 


ssession” in Article 146-A—Interpretation ` 
of, AIR 1942 Cal 151, Dissented from. 
(U. P. District Boards Act (10 of 1922), 
Sections 95 and 146), 


The word “dispossessed” normally 
means dispossession of a person from his 
actual possession but in view of the differ- 
ent language employed in Arts, 142 and 
146-A in the first schedule to the Limita- 
tion Act such a meaning is not necessarily 
to be attached to the word “dispossession” 
in Article 146-A. It is by operation of 
law that the property gets vested in the 
District Board and as soon as the manage- 
ment is taken over by the District Board, 
the public road gets vested in the Dis- 
trict Board under Section 146 and the 
possession under law becomes that of the 
District Board with a right to get en- 
croachments removed. Section 95 of the 
U. P. District Boards Act gives the Dis- 
trict Board a right to ask by notice the 
person who has encroached upon the 
public road to remove the constructions. 
If the construction is continuing from be- 
fore, the District Board will be deemed 
to be dispossessed immediately on the 
road getting vested in it. The limitation 
thus for a suit under Article 146-A even 
in a case where the defendant is in 
Possession since before the vesting of the 
public road in the District Board will be 
the date on which the public road gets 
vested in the District Board. AIR 1942 
Cal 151, Dissented from; AIR 1924 Cal 394 
Disting, (Paras 10, 14) 

Since the notice under Section 95 was 
issued to the plaintiff within thirty years 
of the date of vesting of the land (public 
road) in the District Board the title of the 
District Board could not be deemed to 
have been extinguished by reason of Sec- 
tion 28 of the Limitation Act on the date 
the notice was given by the Board. For’ 
the same reason the plaintiffs who filed a 
suit for injunction against the District 
Board could not be deemed to have ac- 
quired title by reason of Section 28 of the 
Limitation Act, (Para 15) 


Cases Referred: Chronological Paras 


AIR 1942 Cal 151 = 45 Cal WN 802 10 
AIR 1928 Cal 485 = 32 Cal WN 396 8 


- ATR 1924 Cal 394 = 28 Cal WN 66 11 


210 All. [Prs, 1-6] 


K. N. Misra, for Appellant; Akhilesh 
Sahai, for Respondent, 

JUDGMENT:.— These appeals have 
been filed by the District Board, Luck- 
now, against the plaintiffs in various suits 
giving rise to these appeals. The plain- 
tiffs had instituted different suits for an 
injunction to restrain the defendant, Dis- 
trict Board, from removing the construc- 
tions in dispute and from prosecuting the 
plaintiffs. for not removing the construc- 
tions In pursuance of the notice issued by 
the District Board under Section 95 of 
the U. P. District Boards Act. An injunc- 
tion was also sought to restrain the defen- 
dant from issuing similar notices in 
future regarding the constructions in dis- 
pute, : 

_ 2, The case of the plaintiffs in 
each suit was that the constructions 
standing on the land in suit were about 
eight years old and’ were thus not lable 
to be removed under Section 95 of the 
U. P; District Boards Act, Their contention 
was that by reason of Section 28 of the 
Indian Limitation Act the right of the 
District Board had been extinguished and 
accordingly the buildings could not be 
deemed to be encroachment on any land 
belonging to the District Board, The case 
of the defendant on the other hand was 
that the right of the District Board to re- 
move the constructions still subsisted and 
the notice issued under Section 95 of the 
Act was a valid notice, According to the 
District Board, the constructions in dis~- 
pute were encroachments on the public 
Toad and were liable to be removed, 
Other pleas taken in the: case by the 
parties are not.relevant for the present 
appeals, = Oe 
3. The trial court held that the 
constructions in each case were more than 
thirty years old and accordingly the plain- 
tiffs had in each case acquired title by rea~ 
son of S, 28 of the Indian Limitation Act 


and_as a consequence the constructions: 


were not liable to be removed, On this 
finding it held that the notices issued by 
the Dist, Board were unauthorised and 
could not be given effect to, The suits were 
accordingly decreed, The defendant went 


up in appeal against the decree passed in - 


each suit, The appellate Court dismissed 
all the appeals on the finding that the 
constructions were more than thirty 
years old and were not Hable to be re- 
moved. Against these decrees - the pre- 
sent appeals were filed by. the District 
Board. 

4, ‘The only point fo be deter- 
mined in these appeals is- whether the 
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plaintiffs had acquired title by reason of 
Section 28 of the Indien Limitation Act 
so as to make the constructions immune 
from demolition or removal by the Dis« 
trict Board under the U, P, District 
Boards Act. The appellate Courts find- 
ing about the length of possession. having 
not been found to be specific by the 
Tearned Judge who had heard the appeals 
earlier, the following issue was remitted 
fo the Court below for a finding: 

“When the encroachment in respect . 
of which notiee was issued by the Dis- 
trict Board under Sectian 95 of the U, P. - 
District Boards Act, 1922 was made by the 
concerned plaintiff?” í 
The finding returned by the Court below 
is to the effec; that in each case the eon- 
structions wer2 of more than thirty years 
standing, We have thus to proceed on the 
basis that on the date of issue of notice 
under Section 95 of the Act the construc- 
tions sought to be removed were more 
than thirty years old, 

5. Section 28 of the Indian Limi- 
tation. Act provides: 

“At the determination of the period 


- hereby limited to any person for insti~ 


tuting a suit for possession of any pro- 
perty his right to such property shall be 
extinguished,” 

6. The notice in the present cases 
had been given by the District Board, 
The question will be whether the District 
Board’s right to institute a suit for 
possession hac lapsed by reason of the 
period of limitation prescribed fn the 


Limitation Act, The relevant Article 


according to the appellant applicable to 
such a suit is Article 146-A in the first 
Schedule to’ tne Indian Limitation. Act, 
1908. Article 146-A runs as under: 

“By- or or: behalf of any local authe- 
rity for possession of any public street or 
road or any part thereof from which if 
has been dispossessed or of which if has 
discontinued the possession,” ; 
Learned - counsel for the plaintiffs- 
respondents, however, contended that 
Article 146-A is not applicable to the pre- 
sent case as it is not a case in which the 
District Boar had been dispossessed by; 
the plaintiffs or where the District Board 
had discontinued the possession. The con- 
tention is that because the possession of 
the- plaintiffs had continued since before 


: the District Board came Into the picture, 


it cannot: be held that the District Board 
has been dispossessed, The facts in res- 
pect of this matter are that the road ins 
itially belonged to the Government, In 
1922 the District Board, Lucknow, was 
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constituted. In 1924 the maintenanca af 
the road was transferred to the District 
Board. Since then the District Board is 
maintaining this road on the part of which 
the erncorachment exists, 


7. Section 146 of the U. P. Dis- 
trict Boards Act provides for the vesting 
of the porperty in the District Board. 
The relevant portion of the Section runs 
as under: 

“Subject to any special reservation 
made by the State Government, all pro- 
perty of the nature specified in this sec- 
tion and situated within the district shall 
vest in and belong to the board and shall 
with all other property which may become 
vested in the Board be under its Crec- 
tion, management, and contro] and shall 
be held and applied for the purpos2s of 
this Act, that is to say— 

(a) veintsscarssvaveteastods : 

(b) all public roads, which have been 
constructed or are mairtained out of the 
district iund, and the stones and -sther 
materials thereof, and also all vrees, 
erections, materials, implements and 
things provided for such road; 


” 


(OC) E E ceded vederees 
The finding of the trial Court is that the 
encreachments are on the public road. 
The lower appellate Court has also pro- 
ceeded on the basis that the encreach~ 
ments are on the public road. It is not 
denied that the road is maintained oat of 
the district funds. The road thus will 
be deemed to be vesting in and belonging 
to the District Board since the date of the 
transfer of the duty to maintain the road 
to the District Board, viz, May 27, 1924. 

8. Learned counsel for the plain- 
tiffs, however, contends that the land on 
which the building stands cannot be 
deemed to be part of the public road 
because it is away from the constracted 
road. The case of-the District Board was 
that the road extended upto 50 feet on 
either side of the centre of the road. 
The Trial Court after considering the 
evidence in the matter has recorde¢ the 
finding thus: 

“This obviously means that the Louse 
in question have consciously (unconscious- 
ly?) encroached upon the land of the Dis- 
trict Board which is in the shape o? the 
public road,” 

The site-plan about the road filed ir the 
case has been relied upon by the trial 
court In arriving at this finding. This 
finding has not been upset by the lower 
appellate Court. As held in Anukul Chan- 
dra Chakravarti v, Chairman of the [acca 
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District Board (AIR 1928 Cal 485) a wider 
expression of public road should be given 
in Article 146-A of the Indian Limitation 
Act. It was held in that case: 

“I am of opinion. that “road” in that 
Article (Article 146-A) includes the. por- 
tion which is used as road as also. the 
lands kept on two sides as parts of the / 
road for the purposes of the road.” 


9. Thus the land adjoining the 
actual constructed road if kept apart 
for the purposes of the public road though 
not constructed in the shape of road, wiil 
also be a public road for the purposes 
of Article 146-A of the Indian Limitation 
Act. On the findings of the Courts below, 
thus, the land in dispute must be held to 
be part of the public road for purposes 
of Article 146-A of the Indian Limitation 
Act, 


10. In support of his contention 
that the District Board should have been 
dispossessed actually by the plaintiffs, 
learned counsel for the plaintiffs has re- 
lied on a decision of the Calcutta High 
Court in Dhajadhari Ghosh v. Union Board 
of Kendragoria, (AIR 1942 Cal 151), In 
that case it was held that because the de- 
fendant was in possession of the property 
since before the Union Board of Kendra- 
goria was constituted, the Board could not 
be deemed to be dispossessed within the 
meaning of Article 146-A of the Limita- - 
tion Act, With great respect I am unable . 
to agree with the opinion of the learned 
Judges in that case. The word “dispos- 
sessed” normally means dispossession of a 
person from his actual possession but in 
view of the different language employed in 
Arts. 142 and 146-A in the first Schedule 
to the Limitation Act such a meaning is 
not necessarily to be attached to the word 
“dispossession” in Article 146-A. Article 
142 uses the words “while in possession of 
the property, has been dispossessed or has 
discontinued the possession”, while Article 
146-A does not contain the crucial words 
“while in possession of the property”. In 
my opinion this mekes a distinction for the 
interpretation of the word “dispossession” 
in Article 146-A. It is by operation of law 
that the property gets vestéd in the Dist- 
rict Board and it is by operation of law 
that a District Board comes into possession | 
of the property as soon as the Pea | 
ment vested in the District Board by vir- 
tue of Section 146 of the U. P. District| 
Boards Act. As soon as the management 
is taken over by the District Board, the 
public road gets vested in the District 
Board and the possession under law be- 
comes that of the District Board with a 
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right to get encroachments removed, Sec- 
tions 95 of the U. P, District Boards Act 
gives the District Board a right to ask by 
notice the person who has encroached 
upon the public road to remove the con- 
structions, If the construction is continu- 
ing from before, the District Board will 
be deemed to be dispossessed immediately 
ion the road getting vested in it. The dis- 
possession will be automatic and simulta- 
neous with the road coming under the 
Board’s management. 
Article 146-A of the Limitation Act, the 
District Board must be deemed to be dis- 
possessed the moment it gets entitled to 
possession. It could not be deemed to be 
dispossessed at any prior moment of time. 


11. Learned counsel for the plain- 
tiffs, however, contended that the period 
of limitation for purposes of Article 146-A 
must be deemed to commence from the 


date of dispossession of the Gov- 
ernment and not from date of 
vesting of the road in the District 


Board, In support of this contention 
learned counse} relied on a decision of the 
Calcutta High Court in Annada Mohan 
Roy Chowdhury v. Kina Das, (AIR 1924 
Cal 394). It was a case in which a private 
person had purchased the property from 
the government, It was held that the 
plaintiff was not entitled to get the bene- 
fit of Article 149 of the Indian Limitation 
Act as the suit had not been instituted by 
the Government, and secondly because the 
word plaintiff included the plaintiff’s pre- 
decessor-in-title the limitation must run 
from the date of dispossession of the Gov- 
ernment. The Court in that case had re- 
lied on the definition of word plaintiff 
contained in Section 2, sub-section (8) of 
the Indian Limitation Act, which provides 
that the “plantiff’ includes any person 
from or through whom a plaintiff derives 
his right to sue. 

12. In the present case the Dist- 
rict Board does not derive right to sue 
from or through the Government. The 
right is conferred on the District Board 
by the statutory provisions of the U. P. 
District Boards Act. The property gets 
vested in the District Board by operation 
of law contained in Section 146 and its 
right to get the constructions removed 
arises by virtue of the provisions of Sec- 
tion 95 of the Act, They are the rights 
conferred on the District Board by the 
statute that gives it the. authority to de- 
mand possession and clearance of land, As 
the Board does not derive title to claim 
possession from the predecessor-in-title, 
the word “plaintiff” cannot include the 
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Government in the present case, Further, 
it is significant to note that though Arti- 
cle 142 refers to the word “plaintiff” in 
the first column and Article 144 in third 
column,. Article 146-A does not refer to 
plaintiff, Article 146-A provides for the 
dispossession of the local authority and a 
suit by or on behalf of the local autho- ` 
rity. The omission of the word “plain- 
tiff” from Article 146-A also indicates that 
the dispossession of the local authority 
alone had to be seen and the earlier dis- 
possession is not relevant for counting li- 
mitation for the suit, 


13. If this were not so result may 
follow which the law may never have in- 
tended. If the plaintiff was in possession 
for about 40 years before the incorpora- 
tion of the District Board, it could not 
have perfected title as the limitation for a 
suit by the Government was 60 years, The 
law could, therefore, vest the public road 
on the date of the management coming in 
the Board as the road still continued to 
vest in the Government. If it were to be 
accepted that the period of limitation will 
commence running from the date of first 
dispossession it would mean that the Dist- 
rict Board will never be able to institute 
the suit as the period of 30 years would 
have already expired before its constitu- 
tion or vesting of the public road in the 
District Board, This could not have been 
the intention of law as ‘t would frustrate 
the very vesting of the public road in 
the District Board by operation of law 
contained in Section 146 of the U, P. Dist- 
rict Boards Act. 


14. The limitation thus for a suit 
under -Article 146-A even in a case where 


. the defendant is in possession since before 


the vesting of the public road in the Dist- 
rict Board will be the date on which the 
public road gets vested in the District 
Board, 


15. Admittedly, the notice under 
Section 95 was issued within thirty 
years of the date of vesting of the land 
(public road) in the District Board. Thel 
title of the District Board could not, there- 
fore, be deemed to have been extinguished 
by reason of Section 28 of the Limitation 
Act on the date the notice was given by 
the Board. For the same reason the plain- 


` tiffs could not be deemed to have acquir- 


ed title by reason of Section 28 of the 
Limitation Act, 

16- The right conferred by the 
District Boards Act on the District. Board 
is a special right of property with special 
remedial process for the purpose ` of 
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keeping public roads free from encroach- 
ments. The District Board is the trustee 
for the people and is under an obligation 
to carry on the duties assigned to it 3y 
the U, P., District Boards Act, One of the 
duties is the maintenance of the public 
road free from any encroachments, The 
action of the District Board was an action 
in the public interest and for carrying on 
its duty under law. It was thus not even 
a fit case in which the discretionary reme- 
dy or injunction could have been made 
available to the plaintiffs when they had 
been found to have encroached upon the 
public road, 

17. In the result, the appeals ere 
allowed, the decree passed by the Courts 
below are set aside and the plaintiffs’ suits 
are dismissed. In the circumstances of the 
case, however, parties will bear their own 
costs throughout, 

Appeals allowed. 
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Liladhar, Petitioner v. Siaram and 
another, Respondents, 

Second Appeal No. 3720 of 1966, D/- 
14-11-1975.* 

(A) Civil P. C., Section 100 — Ccn- 
current findings of fact by Courts below 
— Cannot be challenged in second appeal. 

(Para 7) 

(B) Evidence Act (1872), Section 90 — 
Documents 30 years old — Could be read 
as evidence without formal proof, 

(Para 8) 

(C) Registration Act, Section 17 — 
Unregistered sale deed — Is admissible to 
prove possession of vendee. AIR 1958 SC 
183 and AIR 1960 All 126, Dist: (Para 9) 


Cases Referred: Chronological Pazas 
AIR 1960 All 126 = ILR (1960) 1 All £43 
9 


AIR 1958 SC 183 = 1958 SCR 986 9 


Shri Prakash Gupta, Advocate, Zor 
Petitioner; Mr, S, S. Verma, Advocate, “or 
Respondents, 


JUDGMENT:— This is a defendart’s 
second appeal against the judgment and 
decree dated 25th October, 1966, of Sri 
G. P. Srivastava, Civil Judge, Bareilly dis- 
missing the appellant’s appeal after ccn- 
firming the decree of the trial court. 


*(Against Judgment and decree of G. P. 
Srivastava, Civil J., Bareilly, in A. Ho. 
196 of 1964, D/- 25-10-1956.) 
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2- The suit giving rise to this 
second appeal was filed by the plaintiffs 
respondents against the defendant appel- 
lant for possession of the property detail- 
ed in the plaint by demolition of defen- 
dant’s construction, and for the recovery 
of Rs. 50/- as damages, The allegations in 
the plaint were-that one Jaleel] Uddin pur- 
chased the Zamindari of Nandgaon in the 
year 1922 and he remained in its possés- 
sion as owner till the abolition of the Za- 
mindari, On 16-12-1954, Jaleel Uddin sold 
the disputed house to one Kishan Swarup. 
On 5-4-1961 Smt. Jai Rani, widow of 
Kishan Swarup, sold it to the plaintiffs 
and one Bholanath. After the death of 
Kishan Swarup, his heirs raised a dispute 
but eventually a compromise was arrived 
at and the heirs of Kishan Swarup, name- 
ly, Brahm Swarup and Jagdish executed a 
deed of relinquishment in favour of the 
plaintiffs, The defendant without any 
right made certain constructions in the 
disputed house which had become dilapi- 
dated and hence the suit for possession. 


3. The defendant appellant resist- 
ed the claim on the allegations that the 
plaintiffs were not the owners of the dis- 
puted house at all. It was alleged that 
the defendant’s father Khyali Ram pur- 
chased the disputed house on 25-7-1906 
from the Zamindar Mirza Abid Husain. 
Thereafter Khyali Ram aforesaid mort- 
gaged the disputed house with Bhagwan 
Das and Beni Ram on 23-12-1918, Bhag- 
wan Das and Beni Ram mortgagees afore- 
said filed Suit No, 482 of 1930 for the en- 
forcement of the said mortgage. Khyali 
Ram and his son, defendant, redeemed 
that mortgage. It was, therefore, alleged 
that the defendant appellant was the 
owner of the disputed house. Limitation 
was also pleaded as bar of the suit. The 
claim for damages was also challenged. 

4, The trial court framed four 
issues in the case and after taking evi- 
dence of the parties came to the conclu- 
sion that the plaintiffs were the owners 
of the disputed property and the defen- 
dant was not its owner. It was further 
held that the suit was within time, The 
trial court further held that the plaintiffs 
were entitled to Rs, 50/. as damages, Ac- 
cordingly, the trial court decreed the suit 
for possession after demolition and also 
decreed the suit for recovery of the dama- 
ges. 

5. Against the above judgment and 
decree of the trial court, the defendant 
filed an appeal before the lower appellate 
court and the lower appellate court after 
hearing the parties confirmed the decree 
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of the trial court, and dismissed the ap- 
peal l =. * 

6. Feeling aggrieved, the defen-. 


dant appellant has come up in appeal be- 
fore me, 


a I have heard the learned coun~ 

sel for the parties and have also gone 
through the. record of the case, I am 
afraid the finding of . the courts ` below 
cannot be interfered with. Both the 
courts below have: given a finding of fact 
after considering the entire evidence on 
record that the plaintiffs were the owners 
of the disputed house and they were in 
possession of the same, These are purely 
the finding of fact which can hardly be 
challenged in second appeal. 


8. The first contention raised be- 
fore me on behalf of the appellant is that 
the defendant appellant relied upon his 


title and the title of his predecessor based’ 


on the sale deed dated 25-7-1906 execut- 
ed by Mirza Abid Hussain in favour of 
the defendant’s father Khyali Ram, tha 
mortgage deed dated 23-12-1918 executed 
by Khyali Ram aforesaid in favour of 
Bhagwan Das and Beni Ram and the Suit 
No. 482 of 1930 filed by Bhagwan Das and 


Beni Ram aforesaid for the enforcement > 


of the mortgage deed. The trial court fte- 
jected these documents as inadmissible in 


evidence, The lower appellate court re- - 


jected the mortgage deed dated 23-12-1918 
on the ground | that it did not relate to the 
property in dispute. The view of the trial 
court that the deeds dated 25-7-1906 and 
23-12-1918 were not proved does not ap~ 
pear to be correct, 


.jcould be read: in evidence without any for< 
` |Imal proof, 
contents of both these deeds but the boun- 
daries given therein were not connected 
with the property in dispute, The lower 
. appellate court was, therefore, right that 
the mortgage deed dated 23-12-1918 re~ 
lated to some other property, The sama 
reasoning apply to the sale deed dated 
25-7-1906 as well which was inadmissible 
also because it was not registered, 

9. The second contention raised 
before me was that the courts below have 
relied on the sale deed dated 16-5-1954 
executed by Zalil Uddin in favour of 
Kishan Swarup the predecessor of the 
plaintiffs. This deed was unregistered 
and, therefore, it was inadmissible in evi- 
dence, Nonetheless it was admissible ta 
show the nature of the possession of the 
` yvendee, The learned counsel for the ap- 

_ pellant challenged this proposition and 
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These documents do - 
not require any formal proof and they 


T was carried ‘through the. 
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advanced argument that the deed dated 
16-12-1954 Paper No, 38 was totally inad- 
missible in evidence and it could not ba 
seen even. for the purposes of possession 
also and reliance -wah placed on two rul- | 
ings reported in Asaram v, Smt,.Ram Kali, 

(AIR 1958 SC 183) and Bhawani Prasad v, 


‘Smt, Surendra Bala, (AIR 1960 All 126), 


The above rulings are distinguishable on 
the peculiar facts of those cases, What 
was held in those rulings was that once a 
party’s: adverse possession commences, it 
could not be disturbed by subsequent in- 
admissible documents which made the pre- 
vious adverse possession permissible, These 
rulings are not the authority for the pro- 
position that no unregistered document 
can be considered at all for seeing the 
possession of the party entering into the 
possession on the basis of it. 


There is another aspect of the malier 
Even if the sale deed dated 16-12-1954 is 
excluded from consideration altogether, 
there is enough evidence on the record 
consisting of the oral statements of the 
witnesses examined by the plaintiffs res- 
pondents and the sale deed dated 5-4-1961 
to establish the claim of the plaintiffs 
respondents, 


_ For the reasons given above, there fs 
no force in this appeal which is accord- 
ingly c dismissed with costs. 

Appeal dismissed, 
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R. L. GULATI, J. 
a Prabodh Kumar and others, Peti- 
tioners v, The State Transport, Authority, 
Respondent- 
Civil Misc, Writ No, 9919 of 1975, D/+ 
11-11-1975, 


(A) Motor Vehicles Act (1939), Sec- 
tions 42, 43, 44 (4) — Powers of S, T. A. 
under — Powers are purely administrative 
— S. T. A. cannot issue a blanket order 
totally prohibiting R. T. A. from granting 
taxi cab permits in respect of station 
wagons. AIR 1964 SC 1573, Followed, 

: . (Para 2) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1573 = (1964) 7 SCR 1 2 


L. P, Naithani, for Petitioners; Stand= 
ing Counsel, for Respondent, 

ORDER:— The petitioners ‘have ap- 
plied for grant of Taxi cab permits in res- 
pect of station wagons. The applications 
were made on 14th August, 1975, but those 
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applications have not yet been disposed of, 
The petitioners have stated that the per- 
mits are being withheld because of ad- 


ministrative orders issued by the State- 


Transport Authority prohibiting the grant 
of taxi cab permits. in respect of station 
‘wagons, This order is dated 22/23rd March, 
1974, The petitioners have challenged this 
order and have prayed for a writ of man- 
damus commanding the respondents to 
consider and dispose of the applications of 
the petitioners for taxi cab station wagon 
permits and to issue the same to them. 


2. No counter-affidavit has been 
filed to controvert the averments contzin- 


ed in the writ petition, The learned | 


Standing Counsel has sought to justify the 
impugned order with reference to Section 
44 (4) of the Motor Vehicles Act, which 
provides that for the purposes of exercis- 
ing and discharging the powers and func- 
tions specified in sub-section (3) State 
Transport Authority may subject to such 
conditions as may be prescribed, issue di- 
rections to any Regional Transport Autio- 
rity and the Regional Transport Authority 
shall in the discharge of its functions 
under this Act, give effect to and be guid- 
ed by such directions, The contention of 
the learned counsel for the petitioner is 
that the instructions contemplated by Sec- 
tion 44 (4) of the Act can only be admin-~ 
istrative in nature and cannot interfere 
with the quasi-judicial functions of the 
Regional Transport Authority as provided 
in Section 50 of the Act, Section 50 pres- 
. eribed the procedure for considering the 
applications for contract carriage permits 


and Section 51 prescribes that a Regional . 


Transport Authority may on an applica- 
tion made to it under Section 
49 grant a contract carriage per- 
mit in accordance with the applira- 
tion or with such modification as it deems 
necessary or refuse to grant such a per- 
mit, Sub-section (2) of Section 51 then 
enumerates the conditions which the Re- 
gional Transport Authority may imp3se 
while granting a stage carriage permit, It 
is urged that the powers contained in 
Sections 50 and 51 of the Act are quzsi- 
judicial in nature, The applications for 
grant of permits are to be disposed of after 
taking into considerations the various cir- 
cumstances and after hearing the parties 
concerned, The State Transport Authority 
has no jurisdiction to issue any adminis- 
trative direction to control the powe=rs 
of the Regional Transport Authority In 
that behalf, A similar question arose be- 
fore the Supreme Court in B, Rajagopala 
Naidu v. State Transport Appellate Tribu- 
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nal, Madras, (ATR 1964 SC 1573). with res- 
pect to the ambit and scope of powers to 
issue directions and instructions by the 
State Government under Section 43-A of 
the Act, This is what their Lordships ob- 
served in paragraph 16:— 


“Besides, the two preceding sections, 
Section 42 and Section 43 and Section 44 
which follows support the argument that 
the field covered by Section 43-A like that 
covered by Sections 42, 43 and 44, is ad- 
ministrative and does not include the area 
which is the subject-matter of the exer- 
cise of quasi-judicial authority, by the 
relevant Tribunals,” . 


These observations leave no room for 
doubt that the powers conferred upon the 
State Transport Authority under Section 
44 as also under Sections 42 and 43 are 
administrative in nature and cannot en- 
croach upon the jurisdiction of the Regio- 
nal Transport Authority in the matter of 
grant of permits, which is admittedly of a 
quasi-judicial nature, It follows that 
the impugned resolution prohibiting the 
Regional Transport Authority to grant 
taxi cab permits in respect of station 
wagons is clearly outside the ambit of 
Section 44 (4) of the Act. The State 
Transport Authority can no doubt issue! 
directions In respect of policy matters and 
other administrative matters but it ean- 
not issue a blanket order prohibiting the 
grant of permits altogether, 


3- That apart, the impunged order 
does not disclose any reason for the 
general prohibition in the matter of issue 
of taxi cab permits in respect of station 
‘wagons nor has any counter affidavit been 
filed to disclose such reason, In the cir- 
cumstances the argument of the learned 
standing counsel that the impugned order 
was based upon a policy matter decided 
by the State Transport Authority in view 
of the fact that already too many permits 
had been issued fn the State of Uttar Pra- 
desh. This is a conjecture on behalf of 
the learned Standing Counsel not sup- 
ported by any material or averment, 


4, For the reasons stated above this 
petition succeeds and is allowed, The reso~ 
lution of the State Transport Authority 
dated 22/23rd March, 1974 (contained in 
Annexure “2” to the wtit petition) is 
quashed, The respondents are directed to 
take up the applications of the petitioners 
and to grant them permits in case the 
other requirements of law are satisfied. 
The petitioners are entitled to costs. 

: Petition allowed, 
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CHANDRA PRAKASH, J. 
Jiwan Das, Applicant v, Smt. Sarla 
Devi and others, Respondents, 
Civil Revn. No. 740 of 1975, D/- 
10-11-1975, 


(A) Civil P, C. (1908), Section 11 — 
First suit by landlord for eviction of te- 
nant after obtaining Rent Controller’s per- 
mission failing for want of valid notice to 
quit — Second suit for eviction on basis 
of same permission after serving valid 
notice to quit — Maintainability — Bar of 
` res judicata and estoppel. (U. P. Tempo- 
rary Control of Rent and Eviction Act 

(3 of 1947), Section 3) — (Evidence Act 
(1872), Section 115). 


The first suit for “eviction and 
arrears of rent was decreed by the trial 
Court after repelling the pleas of the 
defendant that the notice to quit as. well 
as the permission of the Rent Controller 
under Section 3, of U. P. Act was in- 
valid but the High Court in second appeal 
dismissed the suit so far as the relief of 
eviction was concerned on the specific 
finding that the notice to quit was invalid 
and also observed that the form of per- 
mission given to the plaintiff landlord was 
highly unsatisfactory. Thereafter, the 
plaintiff applied for modification of the 
form of permission but ultimately failed to 
get it modified due to strong resistance of 
the defendant, Thereafter, the plaintiff 
filed a second suit for eviction and arrears 
of rent on the basis of same permission 
after serving a valid notice to quit. Dur- 
ing the pendency of this second suit the 


‘defendant filed a suit for declaration that ` 


. the permission granted to plaintiff was in- 
valid and for stay of the plaintiff’s suit, 
but it was finally dismissed. The ques- 
tion for decision in the second suit was 
whether it was barred by res judicata or 
maintainable, 


Held (i) that the High Court in se- 
cond appeal arising from the first suit 
had not given a decision that the permis- 
sion to evict obtained by plaintiff was 
‘invalid and therefore the observation that 
the permission was in a highly unsatisfac- 
tory form could not operate as res judi- 
cata. On the other hand the permission 
was perfectly valid and could not affect the 
maintainability of the second suit on the 
same permission, AIR 1958 All 774, Rel. 
on. (Paras 14, 15) 

(ii) that on the facts of the case it 
was the defendant and not the plaintiff 
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- statement in that suit vide (Ex. 7). 


A.I. BR. 


who was approbating and reprobating with 
regard to validity of permission and there- 
fore the plaintiff was not estopped from 
bringing the suit on the basis of the self 
same permission of the Rent Controller, 
AIR 1956 SC 593 and AIR 1961 Mad 511 
(FB), Dist. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1961 Mad 511 = 74 Mad LW 460 (FB) 

i 16 


AIR 1958 All 774 = 1957 All LJ 804 15. 
AIR 1956 SC 593 = 1956 SCR 451 16 
G. D. Srivastava, J. Sarup and K. C. 
Saxena, for Applicant, G, P. Verma, S. 
Trivedi and S. K, Kacaker, for Respon« 
dents, , 


ORDER:— This is a defendant’s ap- 
plication in. revision against the judgment 
and decree dated 21-7-1975 of Sri R, C. 
Varma, WI Additional District Judge 
Bareilly dismissing the applicant’s revision 
against the judgment and decree of the 
trial Court. 

The facts leading to this application in 
revision are not disputed and may be re~ 
produced as follows:— 

2. The defendant applicant was the 
tenant of the plaintiff O. P. in the premises 
in suit on a monthly rent of Rs, 40/-. The 
plaintiff O. P. applied for permission of 
the District Magistrate under Section 3 of 
the U. P. Act III of 1947 in 1959 for filing 
a suit for ejectment against the defendant 
applicant. The plaintiff O. P. moved an 
application dated 11-10-1959 (Ext, 1), The 
Defendant applicant filed objection against 
it (Ex. 2). By his order dated 23-12-1960 
(Ex, 3) the Rent Control and Eviction 
Officer granted the permission sought. by 
the plaintiff for evicting the defendant ap- 
plicant. The defendant applicant then filed 
a revision application (Ex, 4) before the 
Commissioner, Rohelkhand Division, but 
the Commissioner rejected that revision 
by his order dated 30-3-1961 (Ex. 5). The 
defendant applicant then moved the State 
Government under Section 7-F of the 
U. P. Act III of 1947 but the State Gov- 
ernment by its order dated 24-11-1961 (Ex, 
6) rejected the defendant-applicant’s ap- 
plication, 

3. On the basis of the above per- 
mission, the plaintiff O. P, filed Suit No. 
501 of 1961 in the Court of the City Mun- 
sif, Bareilly for the recovery of arrears of 
rent and ejectment against the applicant. 
The defendant applicant filed written 
The 
Additional Munsif by his judgment dated 
30-3-1963 (Ext. 9) repelled all the pleas 
of the defendant applicant including his 
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plea that the permission obtained by the - 


plaintiff O., P, was invalid and the motice 
of ejectment served on him was also ille- 
gal. The defendant applicant then filed 
First Appeal No, 163 of 1963 but thai too 
was dismissed on 7-2-1964 Vide Ex. 10. 
The defendant applicant then preferred 
second appeal in the High Court being 
Appeal No. 1233 of 1964, which was partly 
allowed by the High Court’s order dated 
30-5-1966 (Ex. 11). The decree of eject- 
ment was set aside while rest of the dec- 
ree was confirmed. In that second appeal, 
the High Court observed that the form 
of the permission by the plaintiff ©, P, 
was highly unsatisfactory. 

4. The plaintiff O. P, on the basis 
of the judgment Ex. 11 applied for modi- 
fication of her permission vide her appli- 
cation dated 22-6-1968 (Ex. 12). The de- 
fendant applicant filed his objection dated 
16-8-1968 (Ex. 13). The application of 
the plaintiff O. P, was allowed by the 
Rent Control & Eviction Officer vid2 his 
order dated 14-8-1968. Against that 
order, the defendant applicant filed a revi- 
sion before the Commissioner, The objec- 
tion of the defendant applicant was that 
the permission obtained by the pleintiff 
O. P. was alright and there was no ques- 
tion of its being modified. The Commis- 
sioner allowed the applicants revision 
and set aside the order of modification 
(Ex. 12) by his order dated 16-9-1969 (Ex. 
16). The plaintiff O, P, then made a re- 
presentation to the State Governmen: and 
the defendant applicant filed objections 
against it (Ex, 19), The State Govern- 
ment by its order dated 28-11-1970 (Ex. 
17) rejected the plaintiffs representation. 


5. Thereafter the plaintiff 0. P. 
determined the tenancy of the defendant 
applicant by her notice dated 27-2-1971 
(Ex. 20) and filed Suit No, 139 of 1971 
giving rise to this application in rev-sion. 
During the pendency of the Suit Nc. 139 
of 1971 the present defendant appHcant 
filed Suit No. 70 of 1972 in the Court of 
City Munsif, Bareilly. In that suit the 
applicant sought declaration that the per- 
mission granted to the plaintiff O, P. dated 
23-12-1960 under Section 3 of the U. P. 
Act II of 1947 was invalid, That Sui: No. 
70 of 1972 was eventually decided. bz the 
Civil Judge, Bareilly who after taking evi- 
dence of the parties dismissed it by his 
judgment dated 16-8-1973 vide Ex. 23 The 
defendant applicant against the <bove 
judgment and decree filed an Appeal No. 
173 of 1973 which was dismissed by the 
Additional Dis=rict Judge by his order 
dated 26-11-1973 (Ext. 24), The defendant 
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applicant then filed Second Appeal No. 
2573 of 1973 against the above order in 
the High Court and that appeal was dis- 
missed by the High Court on 14-12-1973 
in limine under Order 41, Rule 11, ‘Civil 
Procedure Code vide copy 75-c/4, There- 
after the tenant applicant filed a Writ 
Petition No. 8034 of 1973 which was dis- 
missed by the High Court on 30-4-1974. 


6. In Suit No, 70 of 1972, the prayer 
of the plaintiff O. P. was for possession of 
the disputed premises and recovery of ar- 
rears of rent from 1-4-1970 to 1-4-1974 at 
the rate of Rs. 40/- per month with pen- 
dente lite and future mesne profits at the 
rate of Rs. 100/- per month, The defen- 
dant applicant admitted that he was the 
tenant of the plaintiff O, P, on a monthly 
rent of Rs, 40/- in the premises in dispute. 
He resisted the claim on the ground that 
the permission of the District Magistrate 
under Section 3 of the U. P, Act Ill of 
1947 relied upon by the plaintiff O. P. was 
invalid, It was alleged that the plaintiff 
O. P. herself applied for the modification 
of that permission without any success, It 
was further pleaded that the permission in 
dispute was held to be invalid by the 
High Court in its judgment in S, A. No. 
533 of 1964 and that judgment operates as 
res judicata, It was also alleged that the 
defendant applicant had filed Suit No. 173 
of 1973 questioning the validity of the 
permission in dispute and it was prayed 
that the present suit should be stayed. As 
already noted above, the Suit No, 173 of 
1973 was eventually dismissed and the 
dismissal order was confirmed by the first 
appellate court and second appeal prefer- 
red by the defendant applicant was also 
dismissed in limine, This plea, therefore, 
no longer remained for consideration. It 
was further pleaded that the defendant 
was not a defaulter in the payment of 
rent and notice of eviction served on the 
defendant was invalid. The jurisdiction 


-of the trial court was furtlér challenged. 


7. The trial court framed 7 issues 
in the case and after taking evidence of 
the parties came to the conclusion that 
the permission granted to the plaintiff 
O. P, under Section 3 of the U, P. Act IIl 
of 1947 was perfectly valid and the Court 
had jurisdiction to try the suit. The trial 
court further held that the plaintiff's suit 
was not barred by res judicata and the 
notice of ejectment was perfectly valid. 
On the above findings, the trial court dec- 
reed the plaintiff’s suit for ejectment, pos- 
session and recovery of a sum of Rupees 
121.33 P, as arrears of rent together with 
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. pendente lite and future mesne profits at 
the rate of Rs. 80/- per month with costs, 


8  <Aggrieved by the above judg- 
ment and decree the defendant applicant 
filed revision in the court below and the 
court below after hearing the parties dis- 
missed the applicant’s revision, 

9. Feeling aggrieved, the defen- 
dant applicant Bas now come up before 
this Court, 

10. I have heard the learned coun= 
sel for the parties and have gone through 
the record of the case. After giving the 
matter my anxious consideration, I have 
come to the conclusion. that this applica- 
tion in revision has no force at all, 

11, Paper Ex. 3 contains per- 
mission granted by the District Magis- 
trate to the plaintiff O, P, under Section 3 
of the U, P. Act II of 1947 on 23-12-1960, 
The permission was granted in the follow- 
ing terms:— 

“Therefore, I allow four’ months’ 
time to the opposite party to vacate the 
upper portion and deliver possession to the 
applicant .,.... However, the landlady has 


proposed fo make arrangements for sepa~_ 


rate entrance in the upper portion that 


may be complied to avoid inconvenience: 


to the O, P, If the O, P, shall fail to 
vacate the upper portion of the house in 
dispute the permission under Section 3 of 
. Act III to file an ejectment suit shall be 
deemed to have been granted to the ap- 
plicant from the entire house.” 
Both the courts below have considered 
the terms of this permission and have 
come to the conclusion that the permission 
granted by the District Magistrate was 
valid. The first contention raised before 
me was that the High Court in Second 
Appeal No, 4233 of 1964 has held that the 
permission granted to the plaintiff O, P, 
was invalid and that the judgment and 
finding of the High-Court operates as res 
judicata, A perusal of the judgment in 
second appeal show that the first ques- 
tion that arose for determination before 
High Court was whether there was valid 
permission under Sec, 3-of the U, P, Act 
UI of 1947, The High Court then referred 
the operative portion of the permission 
which has already been quoted above, 
The High Court referred to the following 
words of the permission specifically 
"Permission ......... to file an. eject 
ment suit shall be deemed to have been 
_ granted.” 
and then proceeded further- as follows:— 


“The expression ‘shall be deemed’ is 


usually introduced for a legal fiction. Sec= 


s 


A.I R. 


tion 3 of the Act does not empower the 
District Magistrate to introduce such a 
legal fiction, The form of the permission 
was highly unsatisfactory.” 

12. It will thus be seen that tha 
High Court only held that the form of 
permission was highly unsatisfactory but 
did not hold that the permission was il- 
legal or invalid, The High Court only ex- 
pressed dissatisfaction with regard to the 
form in which the permission was given. 

13. The High Court then pipese 
ed further in the following words:— 

“The main contention of Mr, Jagdish 

Swarup, appearing for the appellant, is 
that there was no valid notice under Sec- 
tion 106, T, P, Act,” 
The High Court considered this conten- 
tion and after considering the terms of 
the notice terminating the tenancy of the 
defendant applicant in that case came to 
the conclusion that it was invalid and in 
view of this finding, the High Court re- 
fused to grant a decree for ejectment to 
the plaintiff O. P, There is no doubt left 
that the main contention pressed before 
the High Court was the invalidity of the 
notice under Section 106 of the T, P, Act 
and not the validity of the permission, No 
doubt the permission was also referred to 
in a casual manner but the High Court 
did not hold it to be invalid and that the 
High Court only held that the form | of 
permission was highly unsatisfactory, The 
High Court allowed the second appeal and 
set aside the decree of the trial court on 
the. finding that the notica of ejectment 
was invalid, This fs clear from the fol- 
lowing words:— 

“I agree with Mr, Jagdish Swarup 
that Ex, 2 does not satisfy the require« 
ments of Section 106 of the T, P. Act, Con- 
sequently, the respondent is not entitled 
to the relief for ejectment.” 

The relief for ejectment was refused as a 
consequence of the finding that the notice 
of ejectment under Section 106 of the 
T. P. Act was held to be invalid, The 
decree for ejectment was not refused on 
the ground that the permission obtained 
by the plaintiff O. P, was invalid, The 
High Court nowhere held that the plain« 
tiff was not entitled to a decree for pos- 
session on the ground that the permission 
obtained by her under Section 3 of the 
U, P. Act TY of 1947 was invalid, It is, 
therefore, incorrect to say that the High 
Court in second Appeal No, 1233 of 1964 
held that the permission. obtained by the 
plaintiff O. P, under Section 3 of the U. P, 
Act III of 1947 was invalid or illegal, ‘The 
form in which the permission was granted 
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may be unsatisfactory but even then it 
may not be illegal or invalid, It 5 im- 
portant to remember that after observa- 
tions of the High Court in Second Appeal 
_ No, 1233 of 1964, the plaintiff O. P re- 
garding highly unsatisfactory form oł per- 
mission moved to the-Control-.of Rert and 
Eviction Officer for making that form sa- 
tisfactory, That application was vehe- 
mently opposed by the applicant himself 
and it was asserted by the defendant ap- 
plicant in those proceedings that the High 
Court never decided the question of the 
invalidity of the permission obtainei by 
the plaintiff O, P, Although the plaintiff 
O. P, succeeded in getting an order of per- 
mission modified by the Control of Rent 
and Eviction Officer, the defendant appli- 
cant then went in revision before the 
Commissioner and got it set aside. The 
representation made by the plaintiff O, P. 
against the order of the Commissioner to 
the State Government was rejectel by 
the State Government as the defendant 
applicant opposed it there also, 

14. It has already been noted 
above that the defendant applicant Aled a 
regular suit No. 139 of 1971 for a declara- 
tion that the permission obtained Ly the 
plaintiff O, P, was illegal and thet suit 
was eventually dismissed and the decree 
of the trial court was confirmed ty the 
first appellate court and the seconc ap- 
pellaie court, If the matter had been de- 
cided by the High Court in Second Appeal 
No. 1233 of 1364 and the matter was res 
fudicata, the. defendant applicant would 
not have indulged in Mstituting the Suit 
No. 139 of 1971 at all. This conduct of the 
defendant applicant himself shows taat he 
‘was aware that no decision on the qtestion 
of invalidity of the permission has been 
passed by the High Court, I am. there- 
fore, of the opinion that the High Court 
did not hold in. Second Appeal No, 1233 of 
1964 that the permission relied upon by 
the plaintiff O, P, for evicting the defen- 
dant applicant was invalid and m this 
view of the matter, the judgment in that 
appeal does not operate as res judicata at 

15, It was contended on behalf of 
the applicant that when the first Suit No. 
501 of 1961 failed, the plaintiff O, P. could 
not file the second suit, namely, Suit No. 
139 of 1971 on the basis of the sam= per- 
mission, To this a complete reply żs fur- 
nished by a Division Bench ruling report- 
ed in Pahlad Das v. Ganga. Saran, (AIR 
1958 All 774). 

16. In the last, it was conzended 
that the plaintiff O, P, herself questioned 


Jiwan Das v, Sarla Devi (Chandra Prakash J} 


[Prs, 13-16] All. 225 


the validity of the permission under Sec- 
tion 3 of the U, P, Act II of 1947 dated 
23-12-1960 by moving an applicztion be- 
fore the Control of Rent and Eviction 
Officer for its modification and she is, 
therefore, estopped from filing the present 
suit on the basis of that permission on the 
principle that the plaintiff should not be 
allowed to approbate and reprobate and a 
reliance is placed on Nagubai v, B. Shama 
Rao, (AIR 1956 SC 593), It has been ob- 
served in paragraph 23 as follows:— 


“A person cannot say at one time that 
a transaction is valid and thereby obtain 
some advantage, to which he could only 
be entitled on the footing that it is valid, 
and, then turn round and say it is void 
for the purpose of securing some other ad- 
vantage. That is to approbate and re- 
probate the transaction, 


It is clear from the above dn 
tions that the maxim that a person can- 
not approbate and reprobate is only one 
application of the doctrine of election, and 
that its operation must be confined to re~- 
liefs claimed in respect of the same trans- 
action and to the persons who are parties 
thereto, The law is thus stated in Hals- 
bury’s Laws of England, Volume XII, 
p. 454, para 512, 


On the principle that a person may 
not approbate and reprobate, a species of 
estoppel has arisen which seems to be in- 
termediate between estoppel by record 
and estoppel in pais, and may convenient- 
ly be referred to here, Thus a party can- 
not; after taking advantage. under an order 
{e.g., payment of costs) be heard to say 
that it is invalid and ask to set aside, or 
to set up to the prejudice of persons who 
have relied upon ita case inconsistent 
with that upon which it was founded; nor 
will he be allowed to go behind an order 
made in ignorance of the true facts to the 
prejudice of third parties who have acted 
on it,” 


The above ruling does not help the appli- 
cant at all for when ‘the plaintiff O. P. ap- 
plied for modification of the permission 
on the basis of the judgment of the High 
Court in Second Appeal No, 1233 of 1964 
the plaintiff was simply trying to get the 
form rectified which had been held te be 
unsatisfactory, The plaintiff did not suc- 
ceed in her attemptas her prayer was 
vehemently opposed by the defendant ap- 
plicant himself alleging that the High 
Court had not decided that the permission 
obtained by the plaintiff O. P, was invalid. 
Although the Control of Rent and Eviction 
Officer modified that permission but that 
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order was set aside by the Commissioner 


on the filing of the revision by the defen- - 


dant applicant before the: Commissioner, 
The plaintiff O. P.’s representation before 
the State Government was also dismissed, 
The plaintiff O, P. therefore, did not gain 
advantage by moving an application for 
its modification, All her attempts failed 
at the instance of defendant applicant him- 
self. A reference has also been made to 
ruling of Kuppanna Gounder v, Peruma 
Gounder, (AIR 1961 Mad 511) (FB) in 
which it has been held:— 


“The rule that a party to a litigation 
cannot both approbate and reprobate is a 
rule essentially of logic rather than of 
law based on the principle that, where a 
party to a litigation has deliberately taken 
a particular position (without being induc- 
ed so to take it by the opposite party), 
he must act consistently with it. That 
principle cannot apply to the person 
misled. The rule though a species of the 
law of estoppel, is different from it. In 
the case of an estoppel, the representee 
should have altered his position to his 
detriment for the rule of approbate and 
reprobate to apply the representator must 
have obtained an advantage by the repre- 
sentation made or the stand taken by 
him.” 

This ruling is also distinguishable on facts 
for in the present case the defendant ap- 
plicant did not suffer any detriment by the 
plaintiff's moving an application for the 
modification of the permission. As a mat- 
ter of fact, the defendant applicant him- 
self got the observations made in Second 


Appeal No, 1233 of 1964 that the form of . 


the permission was highly unsatisfactory 
and the plaintiff O. P. moved for its mo- 
Gification in pursuance of that observation. 
As already noted above, it was the defen- 
dant applicant who secured advantage for 
himself by getting that application of the 
plaintiff O. P. dismissed alleging that the 
permission was not held to be invalid at 
all. It will thus be seen that it was the 
defendant applicant who in Second Appeal 
No. 1233 of 1964 set up the defence that 
the permission of the District Magistrate 
was invalid but when the plaintiff sought 
its modification, the defendant applicant 
alleged that it was not invalid and no 
finding was given by the High Court that 

‘fit was invalid, In my opinion, it is the de- 
fendant applicant who is approbating and 
reprobating in this case and not the plain- 
tiff O. P. 


| 17. For the reasons given above, 


there is no force in this revision applica- 
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tion, which is accordingly dismissed with 
costs, 
Revision _ dismissed, 
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TRIVEDI, J. 

Shambhu Nath Seth, Applicant v. 
Madan Lal and another, Opposite Parties. 

Civ. Rev, No. 187 of 1974, D/- -7-11- 
1975.* 

(A) Civil P. C., Order 6, Rule 17 — 
Amendment of pleading — Delay in mak- 
ing application — Failure to exercise dis- 
_eretion by lower Court — Interference in 
Revision, (Ibid, Section 115.) 

The generel rule in the matter of 
allowing amendment is that all amend- 
ments are to be allowed which do not 
purport to set up a new case and which 
would not work injustice to the other side 
and which will be necessary for the pur- 
pose of determining the real question in 
controversy between the parties (Para 3) 


Amendmenis cannot be refused merely 
on the ground of delay unless there is 
strong reason.to think that the amend- 
ment was mala fide and was sought to be 
made in order to delay proceedings or 
prolong litigation. (Para 3) 

Failure to exercise jurisdiction is a 
ground for revision. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1967 SC 96 = (1966) 1 SCR 796 3 

H. N. Tilhari, for Applicant; R. N, 
Trivedi, for Opposite Party. 


ORDER:— This revision has been 
filed by Shamkhu Nath Seth in the fol-. 
lowing circumstances: O" 

2. Madan Lal and Barati Lal op- 
posite parties filed a suit against him for 
ejectment from a certain house. After 
evidence had been led by the parties and 
arguments were going to be heard defen- 
dant Shambhu Nath Seth moved an appli- 
cation for amendment of the written state- 


ment with a view to take a plea that the ` 


house in dispute belonged jointly to the 
plaintiffs and their father and, therefore, 
the notice served upon the defendant was 
invalid because father had not joined in 
it. This application was rejected by the 
Munsif on the sole groung that it was filed 


*(Against order of P. C. Rastogi, Dist. J., 
Sitapur, in Civ. Revn, No, 10 of 1974, D/- 
9-10-1974.) . o eN 


AT/BT/A265/76/KNA | 





1976 


at a very late stage. Shambhu Nath Seth 
filed a revision before the District Judge, 
Sitapur. The revision was dismissed by 
the District Judge with the observazion 
that it was not necessary to amend the 
pleadings because the defendant had al- 
ready disputed validity of the notice in 
the written statement and this additienal 
plea could also be raised in argument. 


3. I have heard Sri H. N, Tilaari 
for the revisionist and Sri R, N. Trivedi 
for the opposite parties, This is a clear 
case in which the courts below failed to 
exercise jurisdiction vested in them by 
law. The general rule in the matter of 
allowing amendment is that all amend- 
ments are to be allowed which do not 
purport to set up a new case and wich 
would not work injustice to the other side 
land will be necessary for the purpose of 
determining the real question in  cortro- 
versy between the parties. Keeping this 
general principle in view amendm=nts 
cannot be refused merely on the ground of 
delay unless there is strong reason to think 
that the amendment was mala fide and 
was sought to be made in order to d2lay 
proceedings or prolong litigation (see 
A. K. Gupta & Sons v. Damodar Valley 
Corporation, AIR, 1967 SC 96). The Mun- 
sif ought not, therefore, to have rejected 
amendment only on the ground of delay, 


The District Judge does not say anytaing ` 


to imply that the amendment sought by 
the revisionist would have changed the 
nature of the case originally set up in the 
written statement and such could not 
reasonably be the inference on 
the facts of the case. It appears that one 
of the plaintiffs who was examined as a 
witness, admitted in cross-examinetion 
that the house in dispute was purchased 
by the plaintiffs out of part of the meney 
which belonged to a shop being jointly 
run by the plaintiffs and their father and 
partly from money received from their 
mother. This admission entitled the re- 
visionist to take the plea that the piain- 
tiffs were not entitled solely to mairtain 
the suit and to get a decree for ejectment 
without their father joining with them 
and also to take the plea of invalidity of 
the notice on the ground that it was not 
signed or instructed by another co-owner, 
namely, father. When the District Judge 
observed that the plea which was sought 
to be introduced through amendment 
could be raised by the defendant in 
arguments he completely lost sight of the 
fact that through amendment the defen- 
dant sought not only to challenge pain- 
tiff's right to maintain the suit but also 
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validity of the notice on an entirely new 
ground, namely, that it was not signed by 
all the owners of the property. The Dis- 
trict Judge was clearly in error and 
failed to exercise jurisdiction which was 
vested in him by law and which jurisdic- 
tion ought to have been exercised by the 


Munsif. This revision is, therefore, en- 
titled to succeed, i 
4. The revision is accordingly 


allowed. The order of the District Judge, 
Sitapur, dated 9-10-1974 and that of the 
Additional Munsif, Sitapur, dated 9-9- 
1974 are set aside. The application for 
amendment of the written statement of 
Shambhu Nath Seth defendant is allow- 
ed. The written statement shall be 
amended by the revisionist within time 
fixed by the trial court and an opportunity 
shall be granted to the plaintiff-respon- 
dent to file a replication if they so desire. 
Additional issue consequential on the 
amendment of the written statement shall 
be framed and both the parties shall be 
given an opportunity to adduce such evi- 
dence as they like consequent to the 
amendment, Parties shall bear their own 
costs of this revision, 


Petition allowed, 
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HARI SARUP, J. 
Ghasi Ram and others, Appellants v, . 
Jagat Narain and others, Respondents. 


Second Appeal No, 393 of 1968, D/- 
21-10-1975.* 


(A) Transfer of Property Act (1882), 
Sections 106 and 111 (h) — Notice for 
termination of tenancy — Validity of — 
Determination — Test. 


“Under Section 111 (b) of the Act 
notice must be in respect of the, “Proper- 
ty Leased”. Splitting up of tenancy is not 
permissible by the unilateral act of the 
Landlord. Tenancy can be terminated 
only in its entirety and not partially, Un-= 
less the notice under Section 106 of the 
Act intends and purports to terminate the 
entire tenancy, it cannot be a valid notice 
and the tenant cannot be asked to vacate 
the premises leased, AIR 1933 Cal 260, 
Distinguished, (Para 7) 


*(Against Judgment and decree of Hira 
Lal Kapoor, Dist, J., Sitapur, in Civil 
App. No. 34 of 1968, D/- 6-8-1968.) 
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Cases Referred: Chronological Paras 
ATR 1933 Cal 260 = 36 Cal WN 918 6 


© B.D, Srivastava, for Appellants; D. K, 
Trivedi, for Respondents, 

JUDGMENT: — This is a defendants 
appeal arising out of a suit for ejectment, 
arrears of rent and damages for use and 
occupation, Plaintiffs. instituted the suit 
on the allegation that the defendants were 
tenants of a portion of the building and 
were trespassers in respect of the remain- 
ing portion, and that they were liable to 
be ejected from the portion they were 
occupying as trespassers and also from the 
portion they were occupying as tenants 
because they had defaulted in paying 
arrears of rent and had made material 
alterations in the building which had 
affected adversely the utility of the build- 


ing. 

2. The case of defendants was that 
they were not the tenants of a portion of 
the building but of the entire building and 
the plea that they were trespassers was 
not a correct plea. ‘The defendants also 
contended that the notice under Section 
106 of the T, P, Act was bad because it 
was not given to the lessee, who according 
to them was the partnership firm and not 
the partners, and also because it was not 
in respect of the entire premises that were 
the subject-matter of the tenancy. It 
was also their case that they had com- 
mitted no default in payment of rent and 
had made no material alterations as to 
make them liable to ejectment, 


3. The trial court held that the 
notice issued to the defendants was a 
valid notice and the bar of Section 3 of 
the U.-P, (Temporary) Control of Rent and 
Eviction Act was not operative as the 
defendants were defaulters in payment 
of rent and had made unauthorised mate- 
rial alterations, On these findings the 
trial court decreed the suit for ejectment 
and also for recovery of arrears of rent 
of Rs. 3300/. and damages for use and 
occupation upto the date of the institution 
of the suit, 

4. Defendanfs filed an appeal 


against the trial courts decree and the. 


plaintiffs filed cross-objection claiming 
compensation for the period during which 
the defendants may continue to remain in 
possession, The lower appellate court ag- 
reed with the findings given by the trial 
court and dismissed the appeal, Tt al- 
lowed -the cross-objection and directed the 
compensation to be paid till the date of 
ejectment, The defendants have now 
come to this court challenging the decree. 
of the courts below. 


‘the notice, 


A.LR. 


5. Learned counsel for the appel- 
lants has challenged the correctness of 
all the findings recorded by the courts be- 
low. It is, however, not necessary to go 
into the merits of all the objections as the 
notice- under Section 106 of the Transfer 
of Property Act itself does not appear to 
be valid. - In the notice given by the land- 
lord he had mentioned that a portion of 
the building was in the tenancy of the de- 
fendants and the remaining portion was 
in their occupation as trespassers. Des- 
criptions of portions were also given in 
In the end, while describing 
the property it was mentioned that only 
the specified portion of the building was 
in the tenancy. The notice does not pur- 
port to terminate the tenancy in respect 


of the entire building. The notice is in- ` 


respect of the portion of the building 
which the landlord admitted. to be in the 
tenancy of the defendants; it cannot be 
deemed to be a notice in respect of the 
portion of the building which according te 
the plaintiffs was occupied by the defen- 
dants not as tenants but as trespassers. 
Both the courts below have recorded the 
finding that fhe entire building and not 
only a portion thereof was in the tenancy 
of the defendants, They have found that 
the defendants were the tenants of the:en- 


‘tire building and not trespassers in any 


portion thereof, 

6. Learned counsel for the respon- 
dents contends that even though the notice 
may terminate the tenancy of'a portion of 
a property leased, it would be sufficient to 
determine the relationship if the tenant is 
required to vacate the entire premises even 
though he is not admitted to be the tenant 
thereof. No authority has been cited in 
respect of this contention. The contention 
is contrary to the plain wordings of Sec- 
tion 111 (h) cf the T. P. Act. Learned 


.counsel relied on the case of Secy. of 


State v, Madhu Sudan, (AIR 1933 Cal 260). 
That case is based on entirely different 
facts, The question there was about the 
status of the person holding over the pro- 
perty after the tenancy had come to an 
end and the occupation was being ¢claim- 
ed by him by virtue of Section 116 of the 
Transfer of Property Act. The observa- 
tion on which the learned counsel relies 
1s— = 

“The giver of a notice is not bound to 
admit the person to whom it is given as a 
tenant. a notice is given notwithstanding 
that the addressee is described therein as 
a trespasser.” 
That was a case in which the question was 
about the legal status of a`person qua the 
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entire property and not a portion of the 
property leased. In the present case the 
question is about the interpretation of the 
words ‘property leased’ in Section 111 {h} 
of the T. P, Act. This was not the ques~ 
tion in the case of Secy. cf State v, Madhu 
Sudan, 


7 A tenancy can be terminated in 
any one of the manners prescribed in Sec- 
tion 111 of the T, P, Act, Clause w of 
Section 111 runs as under, 


“A lease of immovable property deter- 
mines— 

(h) on the expiration of a notice to 
, determine the lease, or to quit, or of in- 

tention to quit, the property leased, duly 

given by one party to the other,” 
The relevant wards are “porperty leased”, 
Notice must be in respect of the Dro- 
perty leased, On the findings reache by 
the courts below the notice is not in res- 
pect of the ‘property leased’ but în res- 
pect of only a portion of the ‘prop=rty 
leased’, Splitting up of tenancy is not 
permissible by the unilateral act of the 
landlord; tenancy can be terminated enly 
in its entirety and not partially, Unless 
the notice under Sec, 106 of the T, P, Act 
intends and purports to terminate the en- 
tire tenancy, it cannot be a valid nctice 
and the tenant cannot be asked to vazate 
the premises leased. As the notice to ter- 
minate the tenancy was bad the decree for 
ejectment could not have been passed, 


8. So far as the decree for money is 
concerned, the landlord is certainly enditl- 
ed to get the rent; the decree passed by 
the trial court and confirmed by the lcwer 
appellate court for arrears of rent is ac- 
cordingly confirmed, The decree for da- 
mages or compensation for use and ocu- 
pation cannot be sustained as the deien- 
dants’ tenancy has not come to an enc, ` 


9. An interim order was passec by 
this Court staying the execution of the 
decree on condition that the defendants 
paid the entire decretal amount and żon- 
tinued to pay the monthly rent, Learned 
counsel for the appellants has mace a 
statement at the bar that the ertire 
amount has been deposited, If that is. so, 
it will be paid over to the eee 
lord. 


10. In the result the appeal is al- 
lowed in part, The decree for ejectment 
and also for damages or compensation for 
use and occupation is set aside and the 
suit in respect thereof is dismissed. The 
decree for arrears of rent as claimed by. 
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the plaintiff is maintained, Parties shall 
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bear their own costs. 
i Appeal partly, allowed. 
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Ram Asrey Misra, Petitioner v. The 
State of U, P, and others, Respondents, 

Civil Misc, Writ No, 3625 of 1975, D/- 
19-9-1975. 

{A) Constitution of India, Article 226 
— Writ jurisdiction if open on disputed 
questions of fact — College principal, not 
allowed to function, claiming to have been 
duly appointed and confirmed — Claim 
disputed by management — Effect — 
(Education — U. P. State Universities Act 
(10 of 1973), Section 31). 

Normally disputed questions of fact 
are not decided while exercising the writ 
jurisdiction, But where the court is sa- 
tisfied that the facts are disputed merely 
to obtain dismissal of the petition, it is 
the court’s duty to decide the facts ig- 
noring the contention if it is required in 
the interests of justice. (Para 6) 

Thus, when the principal of a college 
made permanent in that post was not al- 
Towed to function, but the former princi- 
pal, was ordered to rejoin the post and 
in a petition challenging that order, the 
management unjustifiably disputed the 
genuineness of the documents and records 
relied on by the petitioner to prove his 
claim of due appointment and confirma- 
tion in the post (unsuccessful imputing 
forgery by him), the petition need not be 


dismissed merely on the ground of such. 


dispute as to facts, (Para 6) 


G. N, Verma and T, P. Asthana, for 
Petitioner; K, D. Pandey, Standing Coun- 
sel, for Respondents, 


ORDER:— This is a petition under 
Article 226 of the Constitution for the 
quashing of the order dated 7th March, 
1975, appointing Akhilesh Chandra Upa- 
dhya as Principal of Raja Shri Krishna 
Dutta Degree College, Jaunpur, 

2. Raja Shri Krishna Dutfig Deg- 
ree College, conducts B.A, B.Se, and 


B.Ed, classes, The College was previously - 
affiliated to Gorakhpur University, Sri: 
Akhilesh Chandra Upadhya, respondent , 
No. 4, was its permanent principal, he . 


took one year’s leave with effect from 2nd 
October, 1972, and later on he got his 
leave extended upto Ist April, 1975. Du- 
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ring that period he joined as principal of 


Goverdhan Dass Binani Degree College, - 


Mirzapur, which was also affiliated to the 
Gorakhpur University. During his ab- 
sence the Committee of Management of 
the Raja Shri Krishna Dutt Degree Col- 
lege, Jaunpur- (hereinafter referred to as 
the Jaunpur College) invited applications 
from qualified and experienced persons 
‘for appointment to the post of Principal 
in leave vacancy which was likely to be 
made permanent, Ram Asrey Misra, the 
petitioner, who was a teacher in the Jaun- 
pur College applied for the same. 
A Selection Committee as required by 
the U. P. State Universities Act, 1973, 
which had come into force by that time 
was constituted and met on 29th Novem- 
ber, 1973, to hold the selection. It select- 
ed the petitioner. 
mittee accepted the recommendations of 
the Selection Committee and appointed 
the petitioner as principal of the Jaunpur 
. College on probation and referred the 
matter to the Vice-Chancellor of the Go- 
rakhpur University for his approval. The 
Registrar of the University informed the 
petitioner and the Managing Committee 
that the Vice-Chancellor had accorded 


approved to the petitioner’s appointment: 


as Principal of the College under Section 

31 (3-A) of State Universities Act, 1973. 
According to the petitioner Akhilesh 

Chandra Upadhya, respondent, 4, was con- 


firmed and made permanent on the post of. 


Principal of the Goverdhan Dass Binani 
Degree College, Mirzapur. Consequently 
a clear vacancy arose in the office of the 
Principal of the Jaunpur College. The 
Mariaging Committee by its resolution 
dated 13-2-1975 made the petitioner per- 
manent on the post of Principal and a 
letter to that effect was issued to him by 
the President of the Jaunpur College on 
15-2-1975.. Later on some differences arose 
between the petitioner and the President 
of the College as a result of which the 
President of the Jaunpur College pur- 
ported to cancel the leave of Akhilesh 
Chandra Upadhya and allowed him to join 
as Principal of the Jaunpur- College, The 
petitioner was not allowed to function as 
Principal, Aggrieved the petitioner filed 


this petition challenging the order of the- 


President of the Jaunpur College, dated 
7-3-1975 cancelling the leave of Akhilesh 
Chandra Upadhya and directing him to 
join as principal of the College. 


3. The Gorakhpur University Act, 
1956 was repealed by the U. P. Ordinance 
No. 1 of 1973 which was promulgated on 
18-6-1973, The Ordinance made provision 
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for the University of Gorakhpur and the 
Degree Colleges afñliated to it. It further 
made provisions for appointment of tea- 
chers. The Ordinance was converted into 
the U. P. State Universities Act 10 of 1973 
which was enforced on 3-9-1973. The 
Ordinance and the Act repealed the. 
Gorakhpur University Act, but Section 50 
of the Act laid down that the First Sta- 
tutes of the Gorakhpur University Act, 
1956 made by the State Government shall 
continue to remain in force for so long as 
the First Statutes are not made under the 
1973 Act. No fresh statutes as contem- 
plated by Section 50 of the Act have been 
framed by the State Government, Conse- 
quently the first Statutes made under the ° 
Gorakhpur University Act, 1956, still con- 
tinue to remain in force, 


Section 28 (2) of the Gorakhpur Uni- 
versity Act, 1956 laid down that every 
teacher shall be appointed in the first in- 
stance on probation for such period as may 
be prescribed and he shall not be confirm~ 
ed if he is a teacher of the University ex- 
cept by the order of the executive council 
and if he is a teacher cf an affiliated Col- 
lege except by the order of management, 
Section 2 (1) defines “prescribe” which 
means prescribed by the statutes, Thus 
under Section 28 of the Gorakhpur Uni- 
versity Act, a teacher was required to be 
appointed in the first instance on proba- 
tion for such period as prescribed by the 
Statutes. 

Statute 9 (a) of Chapter XIII of the 
First Statutes of the Gorakhpur Univer- 
sity Act, 1956 prescribed period of proba- 
tion in respect of teachers appointed by 
the Executive Council in the University, 
But so far as appointment of teachers in 
the affiliated Colleges was concerned, no 
period of probation was prescribed. After 
the enforcement of the Ordinance and the 
State Universities Act the period of pro« 
bation was prescribed in the Act itself. 


Section 31 (2) of the U. P, 
State Universities Act lays down 
that the appointment of every 


teacher or principal in the first instanca 
be on probation for one year which may 


‘be extended for a period not exceeding 


one year, This provision applies equally 
to the appointment of teachers in the Uni- 
versity as well as in an affiliated College, 
Thus under the provisions of the State 
Universities Act, a teacher is required to 
be appointed initially on probation for a 
period of one year, That period can be 
extended only for another period of ona 
year, Thereafter the probationary period 
cannot be extended. If the services of a 
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teacher who is appointed on probation are 
not terminated during or on the expiry 
of the period of probation, he acquires 
the status of a permanant teacher or 
principal. On the expiry of period of pro- 
bation his services cannct be terminated 
treating him to be probationer or tem- 
porary in nature, The services of a per- 
manent teacher after the enforcement of 
the Act can be terminated in accordance 
with the provisions contained in the Act 
and the Statutes framed thereunder, 


4, Learned counsel for the peti- 
tioner urged that Sri Akhilesh Chandra 
Upadhya was permanent principal of 
Goverdhan Dass Binani Degree ColLege, 
Mirzapur, hereinafter referred to as the 
Mirzapur College, and further since the 
petitioner had also been appointed per- 
manently on the post of Principal at the 
Jaunpur College, the President of the 
Jaunpur College had no authority in law 
to cancel the leave of Akhilesh Chandra 
Upadhya or to direct him to join as Prin- 
cipal at the Jaunpur College. Akhesh 
Chandra Upadhya, has however, asserted 
that he was never made permanent a~ the 
Mirzapur College and that he continued 
to remain on leave and his appointment 
at Mirzapur College was temporary in 
nature. . 


The petitioner hag filed a copy of the 
minutes of the meeting of the Maneging 
Committee of the Mirzapur College held 
on 17-11-1972, Annex, 5, to the rejoinder 
affidavit which clearly. showed that the 
Managing Committee of the said colege 
accepted the recommendations of the Se- 
lection Committee and thereupon it ap- 
proved his appointment as principal on 
probation for a pericd cf one year, The 
Assistant Registrar of the Gorakhpur Uni- 
versity by his letter dated 19-1-1973 (An- 
nexure 6 to the Rejoincer Affidavit) in- 
formed the Secretary of the Mancging 
Committee of the Mirzapur College that 
the Vice-Chancellor had approved the ap- 
pointment of Akhilesh Chandra Upacthya 
as Principal of the Mirzapur College under 
Section 28 (4) of the Gorakhpur University 
Act, 1956. 

The petitioner hag also filed the 
minutes of the meeting of the Selection 
Committee constituted for the purpose of 
appointment of Principal of Mirzapur Col- 
lege (Annexure 1 to tae supplementary 
rejoinder affidavit). The petitioner’s as- 
sertion that Akhilesh Chandra Upacdhya 
was selected by a duly constituted Selec- 
tion Committee in accordance with the 
Gorakhpur University Act and the Sta- 
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tutes framed thereunder and thereafter he 
was appointed on probation in a clear va- 
cancy on the post of Principal of the Mir- 
zapur College is fully supported by these 
documents. The petitioner has filed an 
extract from the service record of the 
respondent No. 4, Akhilesh-Chandra Upa- 
dhya, as maintained in the office of the 
Deputy Director of Education (Finance) 
Higher Education, as Annexure 2 to the 
supplementary rejoinder affidavit which 
shows that the petitioner was designated 
as a permanent principal of the Mirzapur 
College. This document again shows 
that Akhilesh Chanrda Upadhya was a 
permanent principal of the Mirzapur Col- 
lege. 


5. Learned counsel tor the respon- 
dents contended that the petitioner has 
not filed any copy of the order of the 
Managing Committee of the Mirzapur 
College to support his contention that 
Akhilesh Chandra Upadhya was made 
permanent on the post of principal; It 
is further urged that in the absence of 
any order making Akhilesh Chandra Upa- 
dhya permanent, his status on the post of 
Principal at Mirzapur College continued to 
be probationer and he continued to re- 
main on leave. As such he was entitled 
to get his leave cancelled and join the 
Jaunpur College where he held his lien 
on the post of Principal, I find no sub- 
stance in this contention. 


As already noted Sri Akhilesh Chandra 
Upadhya was appointed on probation for 
a period of one year on 17~11-1972, One 
year’s period of probation expired on 
17-11-1973. By that date U, P. State Uni- 
versities Act 1973, had come into force, 
with the result the period of probation of 
Akilesh Chandra Upadhya could be ex- 
tended for another period of one year, The 
respondents have, however, not placed 
any resolution or order of the Managing 
Committee showing that the period of pro- 
bation of Akhilesh Chandra Upadhya was 
extended. In the absence of any such re- 
solution or order Akhilesh Chandra Upa- 
dhya was deemed to be confirmed on the 
post of Principal at Mirzapur College 
by operation of law. But even assuming 
that the period of probation was extended 
for a period of one year more, that period 
also expired on ` 17-11-1974. Thus in 
every case Akhilesh Chandra Upadhya be- 
came a permanent principal of the Mirza- 
pur College under Sec, 31 (3) of the State 
Universities Act and thereafter he ceased 
to have any lien on the post of Principal 

_in the Jaunpur College, 
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_ It is well settled principle that a per- 
son cannot have right to hold two posts 
simultaneously in a permanent capacity, 
Once Akilesh Chandra Upadhya became 
permanent on the post of Principal at 
Mirzapur College he ceased to have any 
right to hold the post of Principal at the 
Jaunpur College. Since Akhilesh Chandra 
Upadhya became permanent at the Mirza- 
pur College there was no question of can~ 
cellation of his leave on 7-3-1975 by the 
President of the Jaunpur College, as he 
had no legal right to join as Principal of 
the Jaunpur College, I therefore, hold 
that the President acted without any au- 
thority in law in cancelling the leave of 
Akhbilesh Chandra Upadhya or directing 
him to join as Principal of the Jaunpur 
College. 

6. It is then urged on behalf of the 
respondents that the petitioner was never 
made permanent Principal of the Jaunpur 
College. The resolution of the Managing 
Committee dated 13-2-1975 was forged by 
the petitioner, Raja Yadvendra Dutt Dube, 
the President of the Jaunpur College has 
filed his own affidavit refuting the claim 
of the petitioner that he was made perma- 
nent on the post of principal of the Col- 
lege, Ram Lakhan Misra, a member of 
the Managing Committee has also filed 
affidavit asserting that the resolution dated 
13-2-1975 confirming the petitioner on the 
post of Principal was forged and manipu- 
lated by the petitioner who had the pro~ 
ceedings book in his custody, It is urged 
that since there are disputed questions of 
fact this court should not interfere and 
the petitioner should not be granted any 
relief, - 

Normally disputed questions of fact 
are not investigated or adjudicated upon 
by this Court while exercising powers 
under Article 226 of the Constitution but 
the mere existence of disputed questions 
of fact does not take away the jurisdiction 
of this Court in granting relief to the 
petitioner. In a case where the Court is 
satisfied that the facts are disputed by the 
respondents merely to create a ground for 


the dismissal of the writ petition on the 


ground of disputed questions of fact, it is 
the duty of the Court to reject the con- 


tention and to imvestigatg the disputed 


facts and record fts findings if the particu- 
lar facts of the case so required in the 
interest of Justice, 

No doubt in the instant case respon- 
dents have raised disputed questions of 
fact, but I am not inclined to dismiss the 
petition merely on that account. The 
material on record is sufficient to show 
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that the respondents have miserably fail- 
ed to show that the petitioner has com- 
mitted any forgery or manipulated the 
records. Instead the respondents and spe- 
cially the President of the Jaunpur Col- 
lege has raised the disputed question of 
fact challenging the genuineness of the 
documents signed by him in an unjustified 
manner as would be clear from the rea- 
sons which would follow later in this 
judgment, 

7. The petitioner has filed a copy 
of the minutes of the Managing Com- 
mittee held on 7-7-1974 under the Presi- 
dentship of Yadvendra Dutt Dube, Raja 
of Jaunpur (Annexure 4 to the petition). 
The Managing Committee adopted a re- 
solution affirming the order of the Pre- 
sident cancelling Akhilesh Chandra Upa- 
dhya’s leave on the ground that he had 
become permanent Principal of Mirzapur 
College, On- 20-10-1974 another meeting 


‘of the Managing Committee was held 


under the Presidentship of Raja of Jaun- 
pur. Photostat copies of the minutes of 
the Committee of Management dated 7-7- 
1974 and 20-10-1974 have been filed by the 
petitioner as Annexures to the rejoinder 
affidavit.. Item No, 4 of the minutes of 
20-10-1974. shows that the Committee of 
Management adopted a unanimous reso~ 
lution to the effect that on the cancella- 
tion of leave of Akhilesh Chandra Upa- 
dhya, a clear vacancy had arisen in the 
office of the Principal, So steps should be 
taken for filling that vacancy in accord- 
ance with the provisions of the State Uni- 
versities Act af an early date, 

The Managing Committee at its 
meeting held on 13-2-1975, a copy of the 
minutes of which has been filed as An- 
nexurg ‘5’ to the petition and photostat 
copy of the same has been filed as Annex~ 
ure to the rejoinder affidavit, by its reso- 
lution No, 3-D adopted a resolution for 
making the petitioner permanent on the 
post of Principal. On 15-2-1975, Yadven- 
dra Dutt Dube, President of the Com- 
mittee of Management issued a letter to 
the petitioner (Annexure ‘6’ to the peti- 
tion, photostat copy of the same has been 
annexed along with the rejoinder affidavit 
also) informing him that the Committee of 
Management had made the petitioner per- 
manent on the post of Principal of Jaun< 
pur College, These documents show that 
after Akhilesh Chandra Upadhya was con- 
firmed and made permanent on the post 
of Principal of the Mirzapur College, his 
leave was cancelled by the President of 
the Managing Committee of Jaunpur Cols 
lege, 
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That order was affirmed by the Com- 
mittee of Management az its meeting held 
on 7-7-1974, Thereafter the Comittee 
of Management by its resolution cated 
20-10-1974, decided to take steps for filling 
the permanent vacancy in the post of 
Principal which had occurred due tc the 
cancellation of leave of Akhilesh Chandra 
Upadhya. The Committee of Management 
at its meeting held on 13-2-1975 adopted 
the resolution making the petitioner per- 
manent Principal and in pursuance of that 
resolution the Fresident by his letter dated 
15-2-1975 informed the petitioner tha: he 
was made permanent on the post of 
Principal, These documents have been 
signed by the President as well as other 
members of the Committee of Marage- 
ment, 

8. The respondents alleged that 
the aforesaid relevant resolutions as well 
as the letter dated 15-2-1975 were forged 
by the petitioner. In support of this al- 
legation it is further asserted that the 
proceedings bocks were kept by the Prin- 
cipal and he used to record the minutes 
of the meeting of tha Committee of 
Management, He added these relevant 
resolutions in the proceedings and got. sig- 
natures of the President surreptitiously. 
In his affidavit Raja Yadvendra Dutt Dube 
has stated that the petitioner has fcrged 
the proceedings and he is keeping the ori- 
ginal record with him and if the orizinal 
records are produced the forgery wou_d be 
detected. . He kas categorically stated in 
paragraph 23 of his affidavit that the let- 
ter dated 15-2-1975 (Annexure 6) was 
never issued to the petitioner in his know~ 
ledge, He has further asserted that he 
used to sign several papers occasionally as 
submitted by the petitioner who was offi- 
ciating Principal and if the petitione? to 
strengthen his case manipulated to get his 
signatures on that letter it was forged by 
him and the petitioner is not entitled to 
any right. 


In paragraph 25 of his affidavit he has 
further asserted that the proceedings book 
is with the petitioner and he has forged 
and manipulated resolutions dateq 7-7- 
1974 and added Item No, 5 at the erd of 
the proceedings, He has further asserted 
that the agende issued for the meeting of 


13-2-1975 did not contain any item 
with regard tọ . the appointment 
of the Principal and the veso- 


lution No, 3-D was forged by the 
petitioner. To the similar effect are the 
affidavits of Akhilesh Chandra Upadhya, 
Ram Lakhan Misra, Sia Ram Misra, 
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Bankey Behari Mahant ang Bitthal Nath 
Kapoor, members of the Committee of 
Management, 


9, I have carefully considered 
these affidavits and the contention raised 
by the learned counsel for the respondents 
but I do not find any good ground to hold 
that the petitioner has forged these docu- 
ments, The minutes of the pro- 
ceedings of the ‘relevant meetings 
of the Committee of Management 
were no doubt recorded by the 
petitioner but those minutes have been 
signed at the end by the president, 
namely, the Raja of Jaunpur, He has not 
denied the gunineness of his signatures 
which is present at the end of the pro- 
ceedings. Further he has not denied his 
signatures on the letter dated 15-2-1975 
which communicated the decision of the 
committee of Management to the peti- 
tioner informing him that he was made 
permanent on the post of Principal, ` 


In the circumstances the signatures of 
the President of the College, namely, Raja 
of Jaunpur, which are present on these 
documents are genuine as the same have 
not been disputed by any of the respon- 
dents. The contention that the relevant 
resolutions have been added by the peti- 
tioner later on at the end of the proceed- 
ings does not again Inspire confidence, A 
perusal of the photostat copy of the 
minutes of the meeting of 7-7-1974 and 
20-10-1974 shows that the minutes of the 
meeting of 7-7-1974 commenced on page 
8 of the proceedings book and it ended on 
page 9. 

Item No. 5 of the said proceedings is 
recorded en page 9 and immediately 
thereafter the President, Raja of Jaunpur, 
has signed the same, By this item the 
leave of Akhilesh Chandra Upadhya was 
cancelled, On that very page viz., page 9 
of the proceedings book the minutes of the 
meeting dated 20-10-1974 are recorded 
which is again signed by Raja Saheb of 
Jaunpur, This shows that the petitioner 
could not have forged Item No, 5 of the 
minutes of 7th July, 1974. Further the 
argument that Item No, 5 of the meeting 
of 7-7-1974 as well as Item No, 3-D of the 
meeting dated 13-2-1975 are recorded at 
the end of the minutes which shows that 
the petitioner added the same later on and 
obtained the signatures of the President is 
again without any merit, The circum- 
stance that the relevant resolutions of the 
meeting dated 7-7-1974 and 13-2-1975 were 
the last items in the proceedings does not 
support the respondents’ contention, 
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It is significant to note that at the 
meeting held on 20-10-1974 the Committee 
of Management adopted unanimous reso- 
lution that immediate steps be taken to 
fill up the vacancy caused by the cancel- 
lation of leave of Akhilesh Chandra Upa- 
dhya in accordance with the provisions of 
the State Universities Act. This resolu- 
tion is recorded at serial No, 4 which is in 
the middle of the items transacted on that 
date. The Committee of Management at 
its meeting dated 20-10-1974 transacted 7 
different items of business, Item Noa, 4 
records the resolution of the Committee of 
Management for filling the post of princi- 
pal and that is in the middle of the pro- 
ceedings, This fact clearly belies the sug- 
gestion made on behalf of the respondents 
that the petitioner had manipulated the 
proceedings of 7-7-1974 and 13-2-1975. By 
no stretch of imagination the petitioner 
could have inserted Item No. 4 in the 
minutes of the proceedings of the Com- 
mittee of Management held on 20-10-1974. 


The resolution adopted by the Com- 
mittee of Management at Item. No. 4 at 
its meeting held on 20-10-1974 is consis- 
tent with the petitioners contention 
whereas it is wholly inconsistent with the 
respondent’s contention. The respondents’ 
contention that leave of Akhilenh Chan- 
dra Upadhya was never cancelled and that 
petitioner was never appointed on the post 
of permanent principal is wholly incon- 
sistent with the resolution of the 
Committee of Management adopted 
at Item No. 4 at its meeting 
held on 20-10-1974. On .the other 
hand that resolution is consistent with the 
petitioner’s contention, In none of the 
affidavits filed by the respondents includ- 


ing that of Raja Saheb of Jaunpur there’ 


is any allegation that Item No, 4 of the 
minutes of the meeting dated 20-10-1974 
was manufactured or forged by the peti- 
tioner, In the circumstances it must be 
held that Item No. 4 of the meeting dated 
20-10-1974 was correctly recorded which 
bears the signatures of the President of 
the Committee of Management. If that be 
so the respondents’ contention that other 
relevant resolutions were forged is with- 
out any substance and wholly unreliable. 
10. Raja of Jaunpur is an educat- 
ed person and I am not prepared to be- 
lieve his statement that (sic) letter dated 
15-2-1975 without looking into them or 
without verifying the contents thereof. 
Moreover, in his affidavit Raja of Jaunpur 
has not indicated as to when the petitioner 
obtained his signatures on these’ docu- 
ments. If the petitioner manufactured 
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these proceedings after the dispute arose 
between him and the Committee of 
Management, he could not - obtain 
the signatures of, the ‘president but 
if he had obtained’ the signa- 
tures of the Raja of Jaunpur before the 
dispute arose and there could be no rea~ 
son for the petitioner to manufacture 
these proceedings as admittedly the rela- 
tions between the petitioner and Raja of 
Jaunpur and the Committee of Manage~ 
sen were not strained prior to March, 
3, à 


11. The originals of these docu- 
ments have not been produced before me 
by the respondents to show that relevant 
resolutions and the letter dated 15-2-1975 
was manufactured by the petitioner. The 
petitioner has also not produced the same. 
He has asserted that the meeting of the 
committee of management always took 
place in the kothi of Raja of Jaunpur and 
he has kept two almirahs of the College 
at his residence wherein he keeps all the . 
important registers and documents includ- 
ing the proceedings book of the Commit- 
tee of Management, He has asserted that 
the relevant proceedings book is in the 
custody of Raja of Jaunpur and he has 
deliberately withheld the same. ` 

On the other hand the Raja of Jaun- 
pur and other respondents have asserted 
that the -petitioner used to record the 
proceedings and he has withheld the same 
in his custody so that the truth may. not 
be found out, The petitioner’s allegation 
that the papers relating to the Committee 
of Management including the proceedings 
book were always kept by the President 
in his own custody at his residence finds 
support from the inspection report of the 
panel of Inspectors appointed by the Uni- 
versity of Gorakhpur. The Committee 
made an inspection of. the Jaunpur. Col- 
lege and submitted its report to the Vice- 
Chancellor on 27-7-1973 (Annex, 2 to the 
rejoinder affidavit), In that report it was 
stated that at the time of the inspection 
no papers relating to the Committee of 
Management were availeble for inspection 
because all the papers relating to the 
Committee of Management were kept in 
the custody of Raja Yadvendra Dutt Dube, 
the President of the College. This report 
clearly shows that the President used to 
keep the proceedings book with him. 

Further if the proceedings book was 
with the petitioner he could ‘have easily 
produced the same as that would have 
supported his case because the Raja of 
Jaunpur has not denied his signatures on 
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those documents. It appears that the 
Raja of Jaunpur has himself withheld 
these documents so that the petitioner 
may not be able to prove his case, He fur- 
ther raised the plea that the original docu- 
ments are not available because the same 
are in the petitioner's custody. Having 
regard to the facts and the circumstances 
of the case I am not inclined to accept the 
respondents suggestion that the petitioner 
is withholding these documents in his 2us- 
tody. 

12. In view of the above discussion 
I am clearly of the opinion that the peti- 
tioner was appointed Principal after his 
selection by a duly constituted Selection 
Committee. His appointment was approv- 
ed by the Vice Chancellor. Thereefter 
the leave of Akhilesh Chandra Upachya 
was cancelled by the Committee of 
Management at its meeting held on 7-7- 
1974 as he had been made permanent on 
the post of Principal at Mirzapur College. 
I further hold that the proceedings dated 
7-7-1974, 20-10-1974 and 13-2-1975 are not 
forged and the letter dated 15-2-1975 was 
issued by the President to the petiticner. 
These documents clearly show that the 
petitioner was made permanent on the 
post of Principal under a valid resolution 
of the Committee of Management. In the 
circumstances the President had no juris- 
diction to allow Akhilesh Chandra Upa- 
dhya to take over as Principal of the Zol- 
lege and to interfere with the petitioner’s 
functioning as Principal of the College. 

13. In the result I allow the Writ 
petition and quash the orders of the Pre- 
sident of the Committee of Managerment 
of Raja Shri Krishna Dutt Degree College, 
Jaunpur, dated 7-3-1975 and 13-3-1975. 
The petitioner is entitled to continue in 
the office of the Principal and the respon- 
dent No. 4 is not entitled to function as 
Principal of the Jaunpur College. The 
petitioner is entitled to his costs. 

Petition allowed, 
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CHANDRA PRAKASH, J. 
Shanker, Appellant. v, Sukhai and 
others, Respondents. - s 


Exe. Second Appeal No, 2320 of 1966, 
D/- 25-8-1975.* 


. *(Against order of 2nd Addl, Dist. J., Vara- 
nasi in Civil Appeal No, 116 of 1966, D/- 
30-7-1966), 
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Shanker v. Sukhai (Chandra Prakash J.) 


[Prs, 1-3] All, 229 


(A) Civil P. C. (1908), Section 47 — 
Objection that plots being sirdari plots 
could not be sold — Similar objection 
overruled in the trial court and no appeal 
was filed — Objection cannot be re-agi- 


tated in execution proceedings. AIR 1937 
Mad 918, Distinguished. (Para 3) 
Cases Referred: Chronological Paras 


AIR 1937 Mad 918 = 1937 Mad WN 891 3 


Keshava Pd. Singh, for Appellant; 
Ajit Ranjit Man Singh, for Respondents. 


JUDGMENT:— This is a second ap- 
peal against the order dated 30-7-1966 
passed by II Additional District Judge 
Varanasi, dismissing the appellant’s appeal 
after confirming the order of the execut- 
ing court. 

2. The facts leading to this appeal 
may be narrated as follows:— 

The respondent decree-holder obtain- 
ed a decree against the judgment-debtor 
appellant for the recovery of Rs. 1,200/- on 
the basis of a mortgage executed by the 
judgment-debtor appellant in favour of 
the respondent in respect of two plots in 
dispute detailed in the plaint. In the origi- 
nal suit the appellant took plea that the 
plots in dispute were not saleable and 
could not be mortgaged. This plea was 
overruled and a decree under Order 34, 
Rule 4, Civil Procedure Code was passed. 
Eventually a decree under Order 34 rule 
5 was also passed, The respondent 
decree-~holder put the decree in execution 
and sought an auction sale of the two dis- 
puted plots, 


3. The judgment debtor appellant 
took an objection under S. 47, C. P. C. on 
the ground that the plots in dispute were 
sirdari plots of the objector appellant and 
they could not be sold. The executing 
court after taking evidence of the parties 
came to the conclusion that it was not 
established that the disputed plots were 
sirdari plots. It further held that the ap- 
plicants took a similar objection in the 
original trial and it was overruled and 
-that decision operates as res judicata 
Without entering into the merits of the 
case whether the disputed plots were sir- 
dari of the appellant I am of opinion that 
the appeal is liable to be dismissed on the 
other ground namely that the defendant 
took this plea in the trial court and it was 
overruled, It is not disputed that in the 
trial court the appellant took this plea 
that the plots in dispute could not be 
mortgaged and they could not be sold and 
this plea was overruled. Since the objec- 
tor appellant did not file any appeal the 
order of the trial court has become final 
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it cannot be reagilated in the execu- 
tion proceedings, My attention was drawn 
to the ruling reported in N.-Adinarayana 
Chetty v. A, Chengiah Chetty, (ATR 1937 
Mad 918), That ruling is distinguishable 
on facts because in the case similar objec- 
tion like the present before me was taken 
in proceedings under Order 34, Rule 5, 
Civil Procedure Code and that was allow~ 
ed, In the present case this objection was 
taken and it has been overruled, with the 
result that decision has become final and 
it cannot be reagitated during execution 
proceedings, The appeal fails and is 
therefore dismissed. Since nobody has 
appeared on behalf of the respondent no 
order as to costs. 
Appeal dismissed. 
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Sai Chandra ‘Traders and another, 
Petitioners v, Union of India and another, 


Respondents, 
Civil Misc, Writ Petn, No. 2613 ‘of 
1974, D/. 22-8-1975, 


(A) Railways Act (1890), Section 27 
read with Section 3 (4) — Word ‘railways’ 
-~- Meaning of — Shankergarh siding not 
included in the list published — No other 
evidence showing that it was treated or 
declared as public siding forthcoming — 
Held Shankergarh siding is not a ‘rail- 
way’ within meaning of Section 27, 

{Paras 7, 8) 

Markandey Katju, for Petitioners; 
Standing Counsel; B, N. Sapru, D. Sanyal 
and B, D, Madhyan, for Respondents, 


‘ORDER:— This petition has been 
filed for quashing the orders of the Divi- 
sional Superintendent, Central Railway 
and for issue of a writ in the nature of 
mandamus to direct the respondents to 
make available the wagons to the peti- 
tioners for loading stone ballast at the rail 
siding at Shankergarh, ~ 

2. The case of the petitioners, in 
brief, is that they had taken a stone quar- 
ry on lease for supplying ballast to the 
State Government, They wanted to load 
the ballast at the Railway siding in dis- 
pute at Shankergarh and for that purpose 
required the Railway Administration to 
make available the wagons at that place. 
The Railway Administration made avail- 
able the wagons on some occasions but 
then refused to make them available at 


JS/BT/D839/75/RSK. 
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the siding. According to the petitioner this 
action of the Railway Administration is 
contrary to law. 

3. The case of the Railway Ad- 
ministration, on the other hand, is that the 
siding in dispute is not a public railway 
siding but is a private siding for the use of 
the Railway Administration only, and was 
not requisitionable by members of the 
public, and that the railway public siding 
is at a reasonable distance from this siding 
and the petitioner can load goods, if it 
liked from that siding, The petitioner 
contends that there is no road connecting 
that railway siding and the site of the 
quarry. 

4, The question or issue, there~ 
fore, that arises for decision of the 
pleadings of the parties is: whether siding 
in dispute is a private siding of the railway 
administration meant for its exclusive use, 
or it is a public siding open for use .by the 
members of the public? The evidence led 
by the petitioner in this connection is of 
the character of user, The petitioner had 
alleged that he had utilised this siding 


for loading the wagons on some occasions 


with permission and on other occasions 
without specific permission. The ‘ other 
evidence is on the basis of the information 
received by the petitioner from some other 
persons including one Radhey Shyam 
Misra to the effect that they had also been 
loading their ballast in Railway wagons 
at this siding. There is also an averment 
that this process of occasional loading 
without specific permission had been going 
on for quite a number of years, The evi- 
dence of the respondents is to the effect 
that on occasions permission had been 
granted to some persons including the 
petitioner to load the wagons at this sid- 
ing but that was only by way of special 
concession and it did not create any right 
in favour either of the petitioner or any 
other member of the public, The respon- 
dent has also denied the allegation that the 
siding had been used for number of years 
by the members of the public without per- . 
mission. It is urged that whenever the 
Railway: Administration made available 
the wagon at the disputed siding, it was 
on the basis of an implied permission to 
use the siding; it did not mean user by 
right, 

5... There is nò doubt that the user 
of a siding by some members of the pub- 
lic either under specific permission or, 
under implied permission of the Railway 
Administration cannot change the charac- 
ter of the Railway siding. If it is a siding 
which is meant exclusively for the Rail- 
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way Administration then the grant of per- 
mission by Railway Administration tc the 
members of public may be either irregular 
or in the nature of a licence not sufficient 
to creafe any rights against the Raihway 
Administration, Even the evidence lei by 
the petitioner, except about his own zon- 
duct which is sworn on the basis of per- 
sonal knowledge, is of the character of 
hearsay evidence; much reliance cannct be 
placed on such evidence, The evidenze is 
not at all sufficient to prove that the user 
of the siding by the consignors was zs of 
right, in every case there had to be a spe- 
cial request for making available the 
wagon at this siding and the acceptance 
of the request, in the absence of anything 
else,. would amount fo an implied permis~ 
sion, The evidence is not of such a cha- 
racter as might go to prove the existence 
of a right, Even if it be accepted that 
some persons have at times, during the 
course of years, loaded wagons at this 
siding without express permission of the 
Railway Administration, the same, in my 
opinion, will not be sufficient to corvert 
this siding finto a publie siding if it was 
not a public siding but was a siding meant 
for the exclusive use by the Railway Ad- 
ministration. 


6 Learned counsel for the zeti- 
tioner has also placed reliance on Section 
27 of the Indian Railways Act which runs 

“as under:— 


27 0) — “Every railway administra- 
tion shall, according to its powers, aford 
all reasonable facilities for the receiving, 
forwarding and delivering of traffic upon 
and from the several railways belonging 
to or worked by ft and for the return of 
rolling-stock,” 

It is contended that the Railway Admin- 
[stration is bound to afford all reasorable 
facility to the petitioner on the present 
siding as it is within its power to de so. 
But before Section 27 (1+ can apply if has 
to be shown that the siding in question 
is a “railway” within the meaning of the 
Act, Section 3 {4) of the Act defines “rail- 
way”, The relevant portion is as under:— 


“railway” means a railway, or any 
portion of a railway, for the public car- 
riage of passengers, animals or goods, and 
includes i 

(b) all lines of rails, siding or bran- 
ches worked over for the purposes ož, or 
fn connection with, a railway.” 

It is thus apparent thaf a siding or a rail= 
way line will be a “railway” only if it is 
meant for the purpose of public car-iage 
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of goods etc, If it is not meant for pub- 
lic carriage of goods it would not be a 
“railway” within the meaning of the Act. 
The question, therefore, that arises for 


_determination is whether this railway 


siding was meant for public carriage of 

goods or not, As the Act defines “Rail- 

way” to be a line of rail or siding meant 
for public carriage, if does. not exclude, 

rather contemplates the existence of rail- 

way lines or sidings not meant for pub-. 
lic carriage of goods. The Railway Ad- 

ministration has naturally to maintain a 

number of lines for rails and sidings for 

its own requirements; at and near every 

important railway station there are a 

number of sidings: 

7. The Administration maintains 
lines for public use, but es by the very 
nature of its functioning, requires. exclu- 
sive sidings, it must be for the Rafkway 
Administration to decide which are meant 
for its exclusive use and which are meant 
for public use. Normally it should also he 
expected that the Railway will give a dec- 
laration of all stations and sidings which 
are meant for publie use, as without it 
the public cannot know about the exis< 
tence thereof, In the supplementary coun~ 
ter-affidavit of Sri G. L. Srivastava if was 
stated that the Indian Railway had. pub- 
lished a list of Railway Station, sidings 
ete,, for Information ef the public, In that 
book, Chapter VII contains alphahatical 
list of sidings, They have been classified 


the present siding is not even a recognis- 
ed siding much less a public siding; while} 
the contention of the learned counsel for 
the petitioner fis that the omission indi-| 
cates that the alphabetical list of sidings| 
published by the Railway is not an ex- 
haustive Hst and accordingly no inference 
should be drawn from this circumstance. 





siding. On the record there is nothing to 
show that the Railway Administration had 
declared or opened this siding as a public 
siding, ie, a siding im respect of which 
any member of public may have any 
rights, 

& The petitioners could claim re- 
lief by way of a writ of mandamus enly 
if they had succeeded in establishing that 
the siding in dispute is a railway siding 
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eant for public carriage of goods, The 
material on record is not sufficient for 
holding that the siding in dispute is a pub- 
lic siding. As it has not been proved to 
be public siding it cannot be deemed to 
be “railway” within the meaning of the 
Act. Section 27 (1) of the Act is thus 
of no avail. Consequently no writ of 

mandamus or certiorari can be granted. 
9. In the result the petition fails 
and is dismissed. But as the petitioner 
had occasionally been permitted to load 
ballast at this siding, parties are directed 
to bear their own costs, 
: Petition dismissed. 
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Kailash Chand and others, Applicants 
v. Lalta Prasad, Opposite Party, 

Civil Revn. No. 180 of 1975, D/- 
_ 1975.* 

(A) U. P, Urban Buildings (Regula- 
tion of Letting, Rent.and Eviction) Act 
(37 of 1972), Section 9 — Expression 
“exercising jurisdiction” . — Cannot be 
equated with the expression “possessing 
jurisdiction” — Effect of Section 9, 

The expression “exercising jurisdic- 
tion” cannot be equated with the expres- 
sion “possessing jurisdiction”, in this 
view the effect of Section 9 is: 

1. that suits for rent or compensation 
for use and occupation instituted in Courts 
of Small Causes and on the smal] cause 
side of courts of Civil Judges and Munsifs 
shall not stand transferred; _ 

2. that suits for eviction from build- 
ings or for rent or compensation for use 
and occupation, which were instituted on 
the original civil side of the courts of Civil 
Judges and Munsifs, will stand transferred 
to the courts having pecuniary small 
cause jurisdiction to try them and will be 
tried as small cause suits, and 


3. that such suits instituted on the 
original civil sides of courts will not stand 
transferred if oral evidence for any party 
has commenc.d or concluded and will be 
tried in the ordinary civil jurisdiction of 
the courts in which they were instituted. 

(Paras 12, 13) 

S. N. Sahai and R. B. Sahai, for Av- 

pellants, 


*(Against order of M. C. Agarwal, Dist. 
J., Fatehpur, in O. S. No. 232 of 1972. 
4-1- 1975.) 


JS/BT/D837/77/'RSK 


22-8- 





Kailash Chand v. Lalta Prasad (Mathur J.} 


- Additional 


A.I. R. 


ORDER:— The important question, 
which arises for consideration in this case, 
is as to which of the courts at Fatehpur 
has jurisdiction to entertain the suit. 


2. The suit was filed on April 25, 
1972, in the court of Munsif at Fatehpur. 
It was a suit for eviction from certain 
buildings and for recovery of arrears of 
rent and compensation for use and occu- 
pation. At that time, it was not a suit 
cognizable by a Court of Small Causes and 
there is no dispute that the Munsif had 
jurisdiction to entertain it. While the suit 
was pending, the U, P. Urban Buildings 
(Regulation of Letting, Rent and Eviction) 
Act, 1972 (Act XIII of 1972) came into 
force. Subsequently, the U, P. Civil Laws 
Amendment Act, 1972 (U. P. Act No. 37 
of 1972) came into force from September 
20, 1972. This Act amended certain pro- 
visions of the Provincial Small Cause 
Courts Act, 1887, the Bengal, Agra and 
Assam Civil Courts Act 1887, the Code of 
Civil Procedure 1908 and the U. P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act, 1972, By virtue of the 
amendments, suits by lessors for the evic- 
tion of lessees from buildings after deter- 
mination of the lease became suits cogni-. 
zable by Courts of Small Causes, The 
Munsijf, Fatehpur, to whose 
court the suit had been transferred, held, 
by his order dated Scptember 2, 1974, 
that, since the suit was valued at Rupees 
1,409.32 P., it was cognizable only by. the 
court of the District Judge, Fatehpur, and 
that it stood transferred to that court. He 
accordingly directed the file to be sent to 
the court of the District Judge. The Dist- 
rict Judge took the view that the suit was 
still cognizable by the Munsif, Fatehpur. 
Accordingly, by an order dated January 4, 
1975, he directed the case to be sent back 
žo the court of the Additional Munsif, 
Fatehpur. Against the order of the Dist- 
rict Judge, the defendants have come un 
ïn this revision. l 

3. The effect of the amendments 
made by Act 37 of 1972 and of the notifi- 
cations issued under the amended Act ara 
not generally known. It is, thercfore, ne~, 
cessary to notice the relevant provisions 
and the notification in some detail. 


4. Section 15 of the Provicial 
Small Cause Courts Act, 1887, as applic- . 
able to Uttar Pradesh, was in. these 
terms:— ' : 

"15. Cognizance of suits by Courts of 
Smal] Causes, 

(1) A Court of Small Gans shall not | 
take cognizance of the suits specified in 
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the Second Schedule as suits excepted 
from the cognizance of a Court of Small 
Causes, 

(2) Subject to the exceptions speci- 
fied in that schedule and to the provisions 
of any enactment for tha time being in 
force, all suits of a civil nature, of wich 
the value does not exceed one thousand 
rupees, shall be cognizable by a Court of 
Small Causes. 


3. Subject as aforesaid, the ftate 
Government may, by order in writing, 
direct that all suits of a civil nature, of 
which the value does not exceed two 
thousand rupees, shall be cognizable by a 
court of Small Causes mentioned in tha 
order.” 

Article (4) of the Second Schedule, vith 
which alone we are concerned, ead 
thus:—= 

(4) A suit for the possession of im- 

movable property or for the recovery of 
an interest in such property.” 
Article (4) of the Second Schedule read 
with Section 15 provided that suits for 
eviction from immovable property anc for 
recovery of an interest therein were ex- 
cepted from the cognizance of Courts of 
Small Causes, Act 37 of 1972 substituted 
the following Article (4) of the Second 
Schedule for the original Article:— 

“(47 A suit for the possession of im- 
movable ,property or for the recovery of 
an interest in such property, but not in- 
cluding a suit by a lessor for the eviction 
of a lessee from a building after the deter- 
mination of his lease, and for the reco< 
very from him of compensation for the 
use and occupation of that building after 
such determination of lease, 

Explanation — For the purposes of 

this Article, the expression ‘building’ 
means a residential or non-residextial 
roofed structure, and includes any land 
(including any garden), garages and -out- 
houses, appurtenant to such building, and 
also includes any fittings and fixtures 
affixed to the building for the more bene- 
fictal enjoyment thereof.” 
On account of this amendment, suits by 
lessors for the eviction of lessees irom 
buildings became suits cognizable by 
Courts of Small Causes, Act 37 of 1972 
inserted the following proviso in sub- 
section (3) of Section 15:— 

“Provided that in relation to suits by 
the lessor for the eviction a lessee from a 
building after the determination of his 
lease, or for recovery from him of rent 
fn respect of the period of occupation 
thereof during the continuance of the 
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lease, or of compensation for the use and 
occupation . thereof after such determina- 
tion of lease, the reference in this sub- 
section to two thousand rupees shall be 
construed as a reference to five thousand 
rupees,” 

The result of this proviso was that, with 
respect to suits of the nature mentioned 
therein, of which the value did not exceed 
Rs. 5 ,000/-, the State Government was 


empowered to direct that they shall be, ` 


cognizable by Courts of Small Causes 
mentioned in the order. 


5. Section 25 of the Bengal, Agra’ 
and Assam Civil Courts Act, 1887, em- 
powered the State Government to invest 
Civil Judges and Munsifs with Small Cause 
Court jurisdiction. This section, as it ap- 
plied to Uttar Pradesh, provided: 

“25. The State Government may, by 
notification in the Official Gazette, confer, 
within such local limits as it thinks fit, 
upon any Civil Judge or Munsif the ju- 
risdiction of a Judge of a Court of Small 
Causes under the Provincial Small Cause 
Courts Act, 1887, for the trial of suits 
cognizable by such Courts, upto such 
value not exceeding one thousand rupees 
in the case of a Civil Judge or five hun- 
dred rupees in the case of a Munsif as it 
thinks fit, and may withdraw any juris- 
diction so conferred: 


Providod that the State Government 
may, by notification in the Official Gazette, 
delegate to the High Court its powers 
under this section”, 


Section 5 of Act 37 of 1972 amended 
Section 25 of the Bengal, Agra and Assam 
Civil Courts Act, The main section was 
numbered as sub-section (1) and the pro- 
viso thereto was substituted by the fol- 
lowing proviso:— 

“Provided that, in relation to suits of 
the nature referred to in the proviso to 
sub-section (8) of Section 15 of the said 
Act, the references in this sub-section to 
one thousand rupees and five hundred 
rupees shall be construed respectively as 
references to five thousand rupees and one 
thousand ‘rupees.” 


The result was that the State Government 
was now empowered to confer powers 
upon Civil Judge and Munsifs to enter- 
tain suits for eviction from buildings and 
for rent and compensation for use and oc- ` 
cupation upto such value as it thought fit 
not exceeding five thousand rupees in the 
case of a Civil Judge and one thousand 
rupees in the case of a Munsif. Act 37 of 
1972 introduced the following sub-sec- 
tions (2) and (3) in Section 25:— 
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"(2} The State Government may, by 
notification in the Official Gazette, confer 
upon any District Judge or Additional 
District Judge the jurisdiction of a Judge 
of a Court of Small Causes under the 
Provincial Small Cause Courts Act, 1887, 
for the trial of all suits (irrespective of 
their value), by the lessor for the evic- 
tion of a lessee from a building after the 
determination of his lease, or for the reco- 
very from him of rent in respect of the 
period of occupation thereof during the 
continuance of the lease or of compensa- 
tion for the use and occupation thereof 


after such determination of lease and may l 


withdraw any jurisdiction so conferred, 
Explanation — For the purposes of 
this sub-section, the expression ‘building’ 
has the same meaning as in Article (4) în 
the Second Schedule to the said Act, 
(3) The State Government may, 
notification in the Official Gazette, dele- 
gate to the High Court its powers under 
this section,” 
The effect of sub-section {2} is that the 
State Government is empowered to con- 
fer upon District Judges and “Additional 
. District Judges the jurisdiction to enter- 
tain Smal] Cause Court suits of the nature 
mentioned therein of any valuation, ` Sub- 


section (3) permits the State Government- 


to delegate to the High Court its power 
of conferring the jurisdiction of a Judge 
of a Court of Small. Causes upon District 
Judges Additional District Judges, Civil 
Judges and Munsifs, 

6. A number of notifications were 
issued under these amended provisions, A 
notification dated September 22, 1972, was 
_ issued by the State Government under 
sub-section (3) of Section 15 of the Small 
Cause Court Act directing that all suits 
for ejectment from buildings arrears of 
rent and compensation for use and occu~ 
pation, of which the value did not exceed 
Rs, 5,000/ shall be congnizable by the 
Court of the Judge Small Causes, Bareilly, 
Moradabad, Meerut, Gorakhpur, Aligarh, 
Kanpur, Allahabad, Varanasi, Agra, Luck- 
now and the Court of the Addi, Judge, 
Small Causes, Lucknow, By another noti- 
fication of the same date the State Govt, 
delegated itg powers under Section 25 of 
the Bengal, Agra and Assam Civil Courts 
Act, as amended to the High Court, There- 
after the High Court issued three notifi- 
cations, The first Notification No, 525 was 
issued on October 25, 1972, By this noti- 
fication jurisdiction of a Judge of a Court 
of Small Causes for the trial of all suits 
frrespective of their value, which were for 


eviction from a building or for recovery, 
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of rent or for compensation for use and 
occupation, wag conferred upon all Diss 
trict Judges and Additional Dis- 
trict Judges. The second Notification No, 
526 was also issued on the same date. By 
this notification, the High Court conferred 
upon all Civil Judges and Munsifs posted 
in a district, where there was no Court of 
Small Causes, the jurisdiction of a Judge 
of Small Causes for trial of sults as fol- 
Towsi— . 

. G} All suits for eviction from build- ` 
ings, for rent or for compensation for use 
and occupation: 

(a) Civil Judges — of any value not 
exceeding Rs, 5,000/-, 

(b) Munsifs — of any value not ex- 
ceeding Rs, 1,000/, 

ti) All other suits cognizable by a 
Court of Small Causes: 

{a} Civil] Judges — of any value nof 
exceeding one thousand rupees, 

(b) Munsifs — of any value not ex- 
ceeding five hundred rupees, 

7. The third Notification No. 156 
was issued by the High Court on March 
29, 1973, By this notification, powers si- 
milar to those conferred by Notification 
No, 526 were conferred on all Civil Judges 


. and Munsifs who were posted in the 


Districts of Bareilly, Moradabad, Meeruf, 
Gorekhpur, Aligarh, Kanpur, Allahabad, 
Varanasi, Agra and Lucknow where small 
cause courts existed from before, The 
combined effect of these notifications was 
that suits by lessors for the eviction of 
lessees from buildings after the determi 
nation of the Ieases or for the recovery 
from them of rent In respect of the period 
of occupation thereof during the con- 
tinuance of the leases or for compensation 
for thé use and occupation thereof aften 
such determination of the IJeases which, 
by virtue of the amendments, had become 
suits of small cause nature, were not to 
be cognizable by the followmg courts:— 

@) Suits of the value nof exceeding 
Rs, 1,000/~ by Munsiis;. 

Gi) Suits of the value ‘no? exceeding 

Rs, 5,000/~ by Civil Judges; and 

Œi} Suits of any value by District 
Judges and Additional District Judges, 
After the amendments and the notifica- 
tions, such suits could be filed only. in the — 
abovementioned courts according to the 
valuation of the suits, These amend- 
ments and notifications are prospective. 
They do not, by themselves, affect suits 
that were pending on September 20, 1972, 
when the Amending Act came into force. 
For pending suits Act 37 of 1972 made 
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specific provision in Section 9. Sect.on 9 


is in these words:— 

“9, Transitory provisions — Any suit 
of the nature referred to in the proviso to 
sub-section (1) and sub-section, (2) of Sec- 
tion 25 of the Bengal, Agra and Assam 
Civil Courts Act, 1887 (whether its value 
exceeds two thousand rupees, or as the 
case may be one thousand rupees or not) 
or the proviso to sub-section (3) of Sec- 
tion 15 of the Provincial Small Cause 
Courts Act, 1887, instituted before the 
date of commencement of this Act ix any 
Court other than a Court of Small Causes 
or a Court of Civil Judge or Munsif 2xer~ 
cising jurisdiction of a Judge of a ‘Court 
of Small Causes and pending in that 
Court immedistely before the said date, 
not being a suit in which the recording 
of oral evidence for any party has com- 
menced or concluded before the said date, 
shall, upon the conferment of jurisdiction 
or enhanced pecuniary jurisdiction on a 
Civil Judge, Munsif, District Judge o- Ad- 
ditional District Judge or on a Court of 
Smal] Causes under the said provisions, 
stand transferred to such Court and shall 
be decided by that Court.” 

8 Under Section 9 a pending suit 
will stand transferred if the following five 
conditions were satisfied: 

1. It was a suit by a lessor for the 
eviction of a lesseg from a building after 
the determination of his lease, or for the 
recovery from him of rent in respect of 
the period of occupation thereof during 
the continuance of the lease or of com- 
pensation for the use and occupation 
thereof after such determination of lease; 


2, the suit was instituted before 20-9-- 


1972, the date of commencement of Act 37 
of 1972; 

3, it was instituted in a court other 
than a Court of Small Causes or a court 
of a Civil Judge or Munsif exercising ju- 
risdiction of a Judge of a Court of Small 
Causes; 

4. it was pending in that Cour: im- 
mediately before 20-9-1972., and 

5, the recording of oral evidence for 
any party had not commenced or conclud- 
ed before 20-9-1972, Where all these five 
conditions are satisfied, the suit will stand 
transferred to the court upon which the 
necessary Small Cause Court pecuniary 
jurisdiction has been conferred, All 
pending suits of the nature mentionad in 
(1) above shall stand transferred, except 

G) suits în which the recording or 
oral evidence has commenced or conclud- 
ed; and 
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üi) suits which were instituted in a 
Court other than a Court of Small Causes 
or a court of a Civil Judge or Munsif 
exercising jurisdiction of a Judge of a 
Court of Small Causes, . 
Difficulty has arisen about this second 
class of suits over the meaning of the ex- 
pression ‘in a court other than a Court of 
Small Causes or a court of a Civil Judge 
or Munsif exercising jurisdiction of a 
Judge of a Court of Small Causes’, 


9. The District Judge, Fatehpur, 
has held that, if the court, in which the 
suit was instituted, possessed small cause 
jurisdiction also, then the suit will not 
stand transferred. He has equated the 
expression ‘exercising jurisdiction’ with 
the expression ‘possessing jurisdiction’. 
He is of opinion that, if a Civil Judge or 
Munsif, in whose court the suit was in- 
stituted had small cause jurisdiction even 
below the valuation of the suit, the suit 
will not stand transferred and will be tried 
by him as an ordinary suit, There is no 
difficulty so far as suits, which were in~ 
stituted in the Courts of Small Causes, 
are concerned, These courts had only 
small cause jurisdiction and the suits in- 
stituted in these courts were only small 
cause suits, Thus before 20-9-1972, out of 
the suits of the class with which we are 
concerned only suits for rent and com- 
pensation for use and occupation upto a. 
particular value could have been filed be- 
fore Courts of Small Causes, These suits 
will not stand transferred under Section.9 
and will continue to be tried by the Courts 


‘of Small Causes, Likewise, suits for re- 


covery of rent or compensation for use 
and occupation upto the value of Rupees 
1,000-/ filed in courts of Civil Judges and 
upto the value of Rs, 500/- filed in the 
courts of Munsifs on the small cause side 
will not. stand transferred and will con- 
tinue in those courts, 

10. But difficulty arises in the case 
of suits for eviction from buildings and 
of suits for rent or compensation for use 
and occupation of the value above 
Rs, 2,000/- which were formerly not small 
cause suits. Such suits were filed in the 
ordinary courts exercising ordinary civil 
jurisdiction as opposed to small cause 
jurisdiction, The interpretation of the 
District Judge results in this anomaly 
that a suit filed in a court, which had no 
small cause jurisdiction, will stand trans- 
ferred but an identical suit filed In a 
court, which had small cause jurisdiction 
below the value of the suit, will continue 
fn that very court and will be decided as 
an. ordinary suit, The Legislature could 
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not have intended this result. For the 
purpose of transfer of the suit under Sec- 
tion 9, a court having no small cause ju- 
risdiction and a court having small cause 
jurisdiction below the value of the suit 
stand on the same footing. 


11, It appears that, if the inter- 
pretation of the District J udge is accept- 
ed, then Section 9 will have a very limit- 
ed application. The factual position be- 
fore 20-9-1972 when Act 37 of 1972 came 
into force was . that, except in districts 
where Courts of Small Causes existed, all 
Civil Judges and all full-powered Mun- 
sifs had been invested with jurisdiction of 
a Judge of a court of Small Causes in res- 
pect of suits upto the valuation of Rupees 
1,000/- and Rs, 500/- respectively, There 
were only about 105 Munsifs who were 
not invested with small cause powers. 
Most of them were Additional Munsifs 
and were not presiding over courts in 
which suits were instituted, A vast majo- 
rity of the suits for eviction from build- 
ings and suits for rent or compensation 
for use and occupation were pending in 
courts having some smal] cause powers. 
In the interpretation put by the District 
_ Judge, this vast majority of suits will not 
stand transferred but only a very few of 
such suits, which were instituted in courts 
not having any small cause powers, will 
stand transferred. The vast majority of 
suits would continue to be heard and tried 
as ordinary suits and not as smal] cause 
suits, The intention of the Legislature 
obviously was that, after the amendments, 
all such suits, except those in which oral 
evidence had started or concluded, should 
be tried as small cause suits by courts 
competent to do so. 

12. In my opinion, the expression ‘in- 
stituted in a court other than ...... a court 
of Civil Judge or Munsif exercising ju- 
risdiction of a Judge of a Court of Small 
Causes’ means ‘instituted on the small 
cause side of these. courts.’ The suit must 
have been entertained by the Civil Judge 
or Munsif in the exercise of small cause 
jurisdiction. If the suit was instituted by 
invoking the ordinary -Civil jursdiction of 
the court, it could not be said to have been 
instituted in a court exercising small cause 
jurisdiction, even if the court possessed 
some small cause jurisdiction also, The 






exercising jurisdiction’, In this view, suits. 
in which relief for eviction from a build- 
ing was claimed, and suits for rent or 
compensation for use and occupation of 
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value above Rs, 1,000/- or Rs, 500/-, as the 
case may be, which were instituted on the 
original civil side of courts of Civil Judges 
and Munsifs, are suits instituted in courts 
other than courts exercising small cause 


- jurisdiction. These suits will, under Sec- 


tion 9, stand transferred small cause side 
cf courts upon which pecuniary small 
cause jurisdiction to entertain them has 
been conferred, 

13. Thus the effect of Section 9 is: 

1. that suils for rent or compensation 
for use .and occupation instituted in 
Courts of Small Causes and on the small 
cause side of courts of Civil Judges and 
Munsifs shall not stand transferred; 

2. that suits for eviction from build- 
ings or for rent or compensation for use 
and occupation, which were instituted on 
the original civil side of the courts of 
Civil Judges and Munsifs, will stand 
transferred to the courts having pecu- 
riary small cause jurisdiction to try them 
and will be trisd as small cause suits; and: 

3. that such guits instituted on the ori- 
ginal civil side of courts will not stand 
transferred if oral evidence for any party 
has commenced or concluded and will be 
tried in the ordinary civil jurisdiction of 
the courts in which they were instituted, 

14. The suit in the present case 
was filed in the court of Munsif, Fateh- 
pur, by a lessor against the lessee after 
the determination of the lease. The re- 
liefs claimed were ejectment from certain 
buildings, for recovery of rent in respect © 
of those buildings and for recovery of 
compensation Zor use and occupation of 
those buildings. The suit was filed on. 
the original civil side of the court and not 
on the small cause side. The suit was 
valued at Rs. 1409.32 P.. Admittedly, the 
recording of oral evidence has not started 
or concluded for any party. The case 
tlearly falls within the second category 
of suits mentioned above and stands 
transferred to the court having pecuniary 
smal] cause jurisdiction to try it. Nor- 
mally the jurisdiction to try suits of the 
value of Rs, 1409.32P would be with 
Civil Judges, upon whom powers to try 
small cause suits upto the value of. 
Rs, 5000/- has been conferred. It appears 
that at Fatehpur there is no court of a - 
Civil Judge. Therefore, the suit would 
be cognizable by the District Judge or by 
an Additional District Judge. The Dis=' 
trict Judge, Fatehpur, was not right in re- 
turning the suit to the Munsif for trial, 

15. The revision is, accordingly, 
allowed. The.order of the District Judge, 
Fatehpur, dated January 4, 1975, is set 


1976 Brij Mohan v. State ‘T, S. 


aside and the order of. the Additional 
Munsif, Fatehpur, dated September 2, 
1974, is restored. In the circumstances of 
the case, parties will bear their own costs 
in this Court as well as in the couri of 
the District Judge. ; 
` Revision allowed. 
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Brij Mohan and others, Petitioners v. 
The State of U, P. and others, Respon- 
dents. , i 

Writ Petns. Nos. 180, 1234, 1626 and 
1629 of 1974, D/- 19-1-1976. 

(A) Land Acquisition Act (1894), Sec- 
tions 5-A and 6 — Objection under Sec- 
tion 5-A — Not taken within the period 
prescribed — Cannot be considered — 
Notification issued under Section 6 ignor- 
ing the time barred objection — Not in- 
valid. AIR 1973 SC 2361, Foll. (Para 8) 

(B) Land Acquisition Act (1894), Sec- 
tion 5-A — Objection under — Only a 
person entitled to the land proposed t be 
acquired can take. AIR 1975 SC 2144, 
Foll. : (Para 8) 


Cases Referred: Chronological Faras 
AIR 1975 SC 2144 = 1975 UJ (SC) 809 8 
AIR 1973 SC 2861 = (1974) 1 SCJ a 7 

Ch. Akhtar Husain and V. N. Seth, 
for Petitioners, Umesh Chandra, for Res- 
pondents. = 

ORDER:— In all these’ four Writ 
Petitions acquisition of certain plots under 
the Land Acquisition Act, 1894 for a 
public purpose viz., construction of Sarda 
` Sahayak Feeder Channel in district Rae 
Bareli is challenged. Since identical 
questions arise in these petitions it is 
desirable to dispose them of by one jadg- 
. ment. i 

2. Writ Petition No. 180 of 1974 
was filed by five petitioners on 12-2-1974. 
Petitioners 1 to 3 are the Bhumidhars of 
Plot No. 616 and petitioners 1, 4 and & are 
Bhumidhars of plot No. 550 situate in vil- 
lage Deopuri, District Ra2 Bareli. A noti-~ 
fication under Section 4 (1) of the Land 
Acquisition Act dated 22-8-1973 was pub- 
lished in the U. P, Gazette dated 1-9-1973. 
The said plots are specified in the schedule 
to the said notification. In the body ož the 
said notification it was stated that the land 
was needed for a public purpose, namely, 
for the construction of Sarda Sahayak 
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Feeder Channel in District Rae Bareli, At 
the bottom of the notification also the said 
purpose is mentioned and it is also noted 
that the site plan could be inspected in 
the office of the Special Land Acquisition 
Officer, Rae Bareli, Thereafter notification 
dated 23-5-1974 under Section 6 of the Act 
was published in the U. P. Gazette dated 
8-6-1974. 

3. Writ Petition No. 1234 of 1974 
has been filed by ten petitioners, who claim 
to be tenure-holders of a number of plots 
mentioned in paragraph 1 of the petition, 
situate in village Deopuri, District Rae 
Bareli, These plots are also covered by 
the aforesaid notifications dated 22-8-1973 
and 23-5-1974, Writ Petition No, 1626 of 
1974 has been filed by Twenty-one peti- 
tioners. The petitioners 1 to 18 are resi- 
dents of village Kasrawan, tahsil Maha- 
rajganj, District Rae Bareli, while peti- 
tioners Nos. 20 and 21 are residents of 
village Bachhrawan, District Rae Bareli. 
They claim to have their cultivation in 
village Kasrawan and in the adjoining 
village Ganeshpur, A notification under 
Section 4 (1) of the Land Acquisition Act 
dated 30-10-1973 in respect of village 
Kasrawan was issued and published in the 
U. P. Gazette dated 17-12-1973 and a noti- 
fication under Section 6 of the Act was 
published in the U. P. Gazette dated 5-1- 
1974. Thereafter notices were issued to 
the petitioners and others on 1-8-1974 
under Section 9 of the Act requiring them 
to file their claims for compensation by 
16-8-1974, | 

4. Writ Petition No. 1629 of 1974 
has been filed by sixteen petitioners who 
claim to be agricultural labourers and 
residents of villages Kachonda Nankari, 
Parigawan, Gohanna and Bhuwapur Jun- 
nardar in the District of Rae Bareli. A 
notification under Section 4 of the Land 
Acquisition Act was published in the U, P. 
Gazette dated 19-5-1973 for acquisition of 
the land in villages Jamalpur, Karaundi, 
Adampur, Parigawan and Bhuwapur 
Junardar and notification under Section 6 
of the Act was published in the U. P, 
Gazette dated 28-8-1973. 

5. Before dealing with the grounds 
on which the aforesaid notifications under 
Sections 4 and 6 of the Land Acquisition 
Act have been impugned facts and law 
relevant thereto may be briefly set out 
The land has been acquired for the con- 
struction of Sarda Sahayak Feeder Chan- 
nel in the District of Rae Bareli, Itis a 
subsidiary canal of Sarda Canal which 
starts from Bahraich District. and passing 
through various districts including Rae 
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Bareli it goes on to Allahabad and other 
districts, The procedures adopted in fix- 
ing the final alignment of this feeder 
channel in the entire length as also in the 
area under dispute have been detailed in 
the counter-affidavit of Sri Devendra Pal 
Sharma, Assistant Engineer and in ‘the 
supplementary counter-affidavit dated 
10-12-1975 filed in Writ Petition No, 1234 
of 1974 by Sri Kishore Chandra Singhal 
an Executive Engineer, Sarda Sahayak 
Khand-20 Rae Bareli. Initially a detailed 
survey was carried out at site by fixing 
an arbitrary reference line on the chadar 
sheet approximately along the line A-B 
shown in the sketch (Annexure ‘2’ to Writ 
Petition No, 1234 of 1974) to help the fix- 
ing of the alignment correctly by doing 
cross levelling. A map of the site 
{Annexure D-1 to Writ Petition No. 1234 
of 1974) has been filed along with the 
counter affidavit of Devendra Pal Sharma 
on which the line of pillars has been 
drawn as G, H. The distance of line G-H 
is said to vary from 1} miles ‘to 1} miles 
from Rae Barelf Distributory, The pillars 
were constructed along the line G-H (An- 
nexure D-1) for carrying out detailed sur- 
vey and studying the cross levels of the 
area, Level pillars were made 400 meters 
apart and then levels along these cross 
lines at intervals of 100 meters were 
taken. Since the project was to cost about 
300 crores the -precise levelling was got 
done by the expert surveyors and Engi- 
neers of Survey of India during the period 
June 1972 to March 1973. Contours were 
then plotted on Chadar Sheet and trial 
alignments were marked on it, Surveys 
were carried out along the trial align- 
ments and best suitable alignment was 
fixed as near and along the water shed as 
possible after making comparative studies 
of the alternative alignments. Final align- 
ment was then approved by the Chief En- 
gineer (Sarda), Various alternative L-sec< 
tions were studied and the Chief Engi- 
neer after making spot Inspection accord- 
ed his approval and directed for the pre- 
paration of one L-section and copy there- 
of. Hence a fair completed copy of L-sec= 
tion was prepared which was ultimately 
approved by the Chief Engineer on 21-10- 
1973 and a print thereof is Annexure D-3 
of the same supplementary counter-affida- 
vit dated 10-12-1975, This approved L-sec- 
‘tion contains details of fields through 
which the approved alignment runs, Some 
petitions from the cultivators of villages 
Kasrawan, Deopuri, Bahadarpur, Gujar- 
pur etc., were received stressing construc- 
fon of the feeder channel along the line 


Brij Mohan v, State (T. S. Misra J.} 


ALR 


G-H shown in Annexure D-1 and against 
the construction along the finally appro- 
ved alignment, Hence comparative studies 
of the two alignmments one pointed out 
by the cultivators along the reference line 
and the other approved by the Chief Engi- 
neer, Sarda were again made, The Supdt. 
Engineer, submitted his report to the 
Chief Engineer who after reviewing the 
matter upheld the alignment already fixed 
and approved by him and submitted his 
report to the Government (Annexure ‘D-6 
to the Writ petition 1234 of 1974) recom- 
mending rejéction of the petitions and 
adherence to the alignment already fixed, 


6.. The principal contention of the 
petitioners is that the alignment shown 
by line G-H in Annexure D-1 to Writ 
Petition no, 1234 of 1974 was changed 
mala fide to the alignment shown by line 
J-K therein with a view to benefit 
Sri Om Prakash Assistant Engineer, op- 
Posite party No, 5 as well as the opposite 
parties 6 and 7 who are respectively a 
minor son and wife of Sri, Prem Prakash 
another Assistant Engineer who had pur- 
chased land most of which fell inside the 
initial line G-H, It is safd that after the 
land was surveyed by the officers of Sur- 
vey of India another proposal was moot- 
ed out by. the local Engineers including 
the Assistant Engineer, Sri Om Prakash 
for having the land purchased by opposite 
parties 5, 6 and 7 excluded from acquisi- 
tion, It is also said that in the second 
proposal land of a relation of Badr? Pra- 
sad, Siledar of Sarda Sahayak Canal Dist- 
trict Rae Bareli was included with the 
result that Badri Prasad- prevailed upon 
the local engineers to give up that propo- 
sal, and-the Engineer then submitted a 
third scheme for constructing the said 


.canal from inside village Kasarwan and 


that this scheme as ultimately approved 
by the Government, These allegations 
have been denied on behalf of the oppo- 
site parties who have asserted that the 
survey of the land was carried out by. the 
Engineers of Survey of India who were 
entrusted with the job of fixing level pil- 
larg accurately and for that they were 


. given an arbitrarily drawn up line on a 


map to fix level pillars along. with the 
same, The alignment was fo be fixed sub- 
sequently after levelling with the help of 
these pillars, . The opposite parties have 
also contended that Sri-Om Prakash has 
never been on the Sarda Sahayak Canal in 
District Rae Bareli and has not been as- 
sociated with survey work for fixing the 
alignment of Sarda Sahayak Feeder 
Channel in the villages in question. They 
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have also denied that the alignment -was 
changed with a view to give benefit to 
opposite parties 5, 6 and 7, Accordinz to 
them no alignment was fixed by the 
Officers of Survey of India, hence the 
allegation that some other Proposal was 
made by the local Engineers was ircor- 
rect, There was nothing like first, second 
or third proposal as alleged by the peti- 
tioners. In fact, after carrying out detail- 
ed survey and after avoiding village 
Abadi, temples, mosques, graveyards etc, 
an alignment was fixed first by ocal 
Engineers, That alignment was thereafter 
inspected by the Superintending Engineer 
and was ultimately approved by the Chief 
Engineer, Thus the alignment was firally 
determined entirely on the basis of tech- 
nical merits and not with a view to help 
the opposite parties 5, 6 and 7, 


In my view, the petitioners have 
failed to make out that the 
alignment was changed for giving 
benefit to opposite parties 5, 6 anc 7, 
Only one alignment was finalised by the 
Department, Other alignment or añgn- 
ments referred ‘to in the petitions were 
only reference fo longitudinal lines laf on 
Chadar Sheets and at site to plot the topo- 
graphical features on Chadar Sheet and 
help in fixing the best alignment as rear 
the water shed as possible, This was done 
after detailed technical studies and sur- 
vey of alternatives, The final alignment 
was approved by the Chief Engineer 
(Sarda) which specifies even the field 
numbers all along the approved L-section 
precluding any possibility of any change 
in the alignment at lower level, It is not 
established that the Chief Engineer 
(Sarda) was in any way influenced by Sri 


Om Prakash and Sri Prem Prakash, As 


sistant Engineers in determining the final 
alignment, In fact, no case of mala fides 
has been made out against the Chief Engi- 
neer (Sarda), The final alignment was de- 
termined in the manner stated herein 
above and it is difficult fo accept that a 
deviation in the alignment was made with 
a view to exclude the land of oppæite 
parties 5, 6 and 7 of Writ Petition No, 1234 
of 1974. 


Sri Kishore Chandra Singhal fn para, 
3 of his supplementary counter-affidavit 
dated 10-12-1975 has mentioned the pros 
cedure which is normally followed in 
carrying out the survey work and fixing 
alignment of canals. This pros 
cedure is laid down in a book captioned 
‘Fundamental of Irrigation Engineering’ 
1967 Edn, written by Sri Bharat Singh 


Brij Mohan v. State (T, S. Misra J} 
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Professor, University of Roorkee, Roorkee, 
The procedure is as follows: i 


(i) The entire commanded area of the 
project is markeg on chadar sheets. Cha- 
dar sheets are combined tracings on cloth 
of village Shajras which are used in Tah- 
sil and other revenue records, The sheets 
are then required to be completed for to- 
pographical details not available on them 
but essential for planning of an irrigation 
scheme, The topographical details involve 
plotting of longitudinal and cross levels, 
contouring, marking drainage Jine and 
marking of water sheds, 

Gi) A longitudinal line is run in the 
approximate anticipated alignment avoid- 
ing village abadies, grave yards, temples, 
mosques, etc,, and roughly the shortest 
line between the important points to be 
connected. Cross lines are marked on the 
sheet approximately at right angles to the 
longitudinal] line at suitable intervals de- 
pending upon the configuration of the 
land, Levelling is thereafter done along 
this arbitrarily fixed longitudinal and 
cross lines and the spot levels sp taken are 
recorded.. To help carry out accurate level- 
ling, bench marks are fixed accurately 
along the TYongitudinal line of suitable in- 
tervals connecting the same to the G, T S, 
bench marks available at important pla- 
ces in the area, These spots levels are 
then plotted on the Chadar Sheet, _ 

(ii) With the help of these spot 
levels, the area fs contoured by drawing 
lines along same levels, 

(iv) Important drainage Jines are 
marked on the sheet by carrying out field 
to field survey and noting the direction of 
flow of rain water in the various fields, 
These drainage lines are marked on the 
Chadar Sheets with blue arrows, 


(v) With these features plotted on the 
Chadar Sheef main and subsidiary water 
sheds are marked on it, Water shed are 
lines running along the highest ground in 
the area and are ciama. Hnes for the 
drainages, s 

(vi) With the help of these contours 
and water sheds trial alignment of chan- 
nel are marked on the Chadar Sheet keep- 
ing the alignment in general as near and 
along the water shed as possible avoiding 
village abadies, temples, mosques, grave- 
yards ete. The alignment of main canal 
connecting two fixed points may not be 
able to follow the water shed at many 
places and may intercept the draimages 
also in view of Iimitations of admissible 
curves, The trial alignments, fixed on 
Chadar Sheets, ere then tallied at site by 
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field to field survey, readjusted to suit 
local impediments not existing on Chadar 
Sheet and then finally fixed to tally at site 
and on Chadar Sheet. Comparative merits 
and demerits of these trial alignments are 
considered both on technical and econo- 
mical grounds and then a final alignment 
is fixed up which is best from all points of 
view.” : ; 

It is stated on behalf of the opposite 
parties that the above procedure was fol- 
lowed in fixing the alignment of Feeder 
Channel in question. No other procedure 
was brought to my notice on behalf of 
the petitioners, Manifestly the final align- 
ment was made on the basis of technical 
survey of the area by the authorities con- 
cerned. There is, therefore, no merit in 
the contention that the final alignment 
was made with a view to give benefit to 
Sri Om Prakash, Asst, Engr, or to the wife 
and son of Sri Prem Prakash, Assistant 
Engineer, or to cause harm to any of the 
petitioners, or that it was not for public 
purpose, It is also not possible to accept 
the contention that any hope-or promise 
was held out that the alignment of the 
Feeder Channel shall run along the line 
A, B shown in the sketch, Annexure 2 to 
Writ Petition No. 1234 of 1974, The con- 
tention of the petitioners that the change 
in alignment from the said line A, B was 
a colourable exercise of power is "equally 
unfounded in view of the facts stated ear- 
lier. 

T: It was next contended on behalf 
of the petitioners that some of the peti- 
tioners had filed their objections under 
Section 5-A of the Land Acquisition Act 
but the Collector gave them no hearing, 
hence the declaration under Section 6 of 
the Act was illegal and invalid, On be- 
half of the opposite parties it was sub- 
mitted that the said objections under Sec- 
tion 5-A, having been filed beyond the 
period prescribed by law, were not enter- 
tainable and were not liable to be consi- 
dered, It is not disputed that the objec- 
tions under Section 5-A of the Land Ac- 
quisition Act were filed long after the ex- 
piry of the period prescribed by law. 

8. Section 5-A of the Act provides 
that any person interested in any land 
which hag been notified under Section 4 
(1) as being needed or likely to be needed 
for a public purpose or for a Company 
may, within thirty days after the issue of 


the notification object to the acquisition of- 
the land or of any land in the locality as. 


the case may be. In Navneet Ram v. 
State of U. P., (AIR 1975 SC 2144) it was 
held by the Supreme Court that ‘where 
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the land proposed to be acquired is speci- 
fically mentioned in the notification it is 
only the person interested in that land 
who is entitled to be heard under Section 
5-A’. Thus a person having no right and 
interest in the land sought to be acquired 
has no locus siandi to file an objection and 
question the validity of the acquisition of 
the land. An objection under Section 5-A 
of the Act is required to be filed within 
thirty days after the issue of the notifica- 
tion under Section 4, sub-section (1) and 
if it is filed efter the expiry of that pe- 
riod it need not be considered, In State 
of Mysore v, Abdul Razzak, (AIR 1973 SC 
2361) the Supreme Court laid down: 


“Section E-A empowers the interested 
person to object to the acquisition of any 
land but his objection should be filed with- 
in thirty days from the date of the issue 
of the notification, Any objection filed 
thereafter need not be considered* as. the 
same is filed after the time stipulated in 
Section 5-A (1).” 

*(Emphasis supplied). 

9. The Special Land Acquisition 
Officer, in his counter affidavit in Writ 
Petition No. 1234 of 1974 has stated that 
the objections filed by the petitioners 4, 
5, 8 and 9 on 1-11-1973 being time barred 
were liable tc be rejected and were 
therefore not entertained, He sub- 
mitted his report under Section 5-A to 
the Government mentioning therein that 
the objections were barred by time. The 
Government after considering that report 
issued a notification under Sec. 6 of the 
Act, All the objections were admittedly 
filed under Section 5-A of the Act long 
after the expiry of the period of thirty 
days of the issue of the notification under 
Section 4 (1) of the Act. That being so, 
the objections were not maintainable and 
as held in State of Mysore v. Abdul Raz- 
zak (AIR 1973 SC 2361) (supra) need not 
have been considered, In this view of tha 
matter it is not open to the petitioner to 
impugn the declaration made under Sec- 
tion 6 of the Act and the notification issu- 
ed thereunder on the ground that they 
were not heard and their objections were 
not considered. 

10. It may be noticed at this stage 
that the petitioners in Writ Petition No, 
1626 of 1974 Lave not stated as to which 
land of theirs had- been acquired. It is 
settled law that where the land proposed 
to be acquired is specifically mentioned: in 
the notification -it is only the person 
interested in that land who is entitled to 
be heard under Section 5-A, and a pere 
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nar, C. J. speaking for himself and Ven- 
katarama Aiyar, J. observed at p. 4€0: 

“The- provisions as regards appeal in 
England are not materially different Irom 
those contained in-the Civil Procedure 
Code or Letters Patent, In neither of chem 
is there any express mention of persons 
who could appeal. In cur opinion, the 
practice consistently followed ‘by the 
English Courts is just and equitable prac- 
tice and is in no way inconsistent with the 
doctrine that the right of appeal can only 
be created by statute. With respect to the 
learned Judges of the Bombay High ‘Court 
(Bombay Province v. W. I. Automobile 
Association (suvra)) we agree with -hem 
that there is no reason why the practice 
should not ‘be followed by courts in 
India” > ` ` ete . 


Continuing the learned Chief Justice said: 


“Now what is the test to. find out 
when it would be proper to -grant leave ‘to 
appeal to a person not a party to a pro- 
ceeding against the decree or judgment in 
such proceedings? We think it would be 
improper to grant leave z0 appeal to every 
person who may in some remote or -ndi- 
rect way be prejudicialty affected by a 
decree or judgment. We think that ordi- 
marily leave to appeal should be granted 
to persons who, though not parties tc the 
proceedings, would be bound by the de- 
eree or judgment in that proceeding and 
who would be precluded from attacking 
its correctness in other proceedings.” - 
This is the passage on which strong reli- 
ance was placed for the University. From 
this it was sought to-be spelled out that 
the learned Judges were of the opinion 
that even if the person, who sought leave 
to prefer the appeal, could not have been 
added as a party to the proceeding ir. the 
court below, he should be granted leave 
if he is bound by the decree or judgment 
or if he is -precluded from attacking -its 
correctness in other proceedings. This 
understanding of the decision is unwar- 
ranted if the facts of the case and the 
reasoning of the learned Chief Justice are 
noticed, It is not necessary to give details 
of the facts, -But it is sufficient to notice 
the clear circumstances that the appellant 
was a person who -could have been added 
as a party to the proceeding in the lower 
court. In fact it was observed in para- 
graph 8 that the appellant was vitally in- 
terested in the subject-matter and felt 
aggrieved by the order passed in the writ 
petition. While dealing with the pre-imi- 
nary objection as to the maintainabilicy of 
the appeal by a person, who was not actu- 
ally a party, the judgment proceedec to 
refer to the English practice and the de- 
cision of the Bembay High Court in Bom- 
bay Province v. W. I. Automobiles Asso- 
ciation (supra) and thereafter the follow- 
ing meaningful passage occurs at p, 439:— 

‘1978 Andh. Pra. i0 V G—16 
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“Several instances are referred to ir 
the foot-note and the limits of the rule 
can be gathered from these instances. 
Leave will not be given where the appli- 
cant could not have been a party and the 
application for leave must be made with- 
in the time limited for the appeal, The 


‘ reason for the practice apparently is the 


principle that a person, who could have 
been made a party and who might have 
appealed, could not afterwards bring an 
action to declare that the judgment or 
order was not binding on him.” 

This statement of the practice fully sup- 
ports the view we have taken, 


29. Strong reliance was put on a 
Bench decision of the Kerala High Court 
in Executive Officer v, Raghavan Pillai, 
AIR 1961-Ker.114 for the University, Fol- 
lowing the Madras and Bombay cases, a 
Division Bench. of the Kerala High Court 


- held that while a party to.a suit . against 


whom the judgment is.given can appeal 
against.it as of right, a person who is not 
on the party array but who is bound . by 
the decree or whose interests are prejudi- 
cially affected by it may appeal with the 
leave of the appellate court. Once again 
this is a case where the appellant was a 
person who could have.been made a party 
to the proceedings in the lower court. In 
fact it was the appellant that was obliged 
to pay whatever amount was decreed to 
the plaintiff in that suit and would have 
been at least a proper party’ before the 
Court-below. Understood in the light of 
this circumstance: this “decision is also in 
accordance with the practice.stated above. 

30.° <A Full Bench of this court 
dealt with this question in D, Pullayya v. 
A. Nagabhushanam, AIR 1962 Andh Pra 
140 (141) (FB). The question there was 
whether certain lands were a minor inam 
or an estate within the purview of Sec- 
tion 2 (d) of the Madras Estates Land Act. 
A suit was filed contesting the decision of 
the Tribunal that it was an estate. Only 
the State of Andhra Pradesh was © origi- 
nally impleaded as a party. On an objec- 
tion raised by the Government a few ryots 
were impleaded as parties after obtaining 
the necessary permission under Order 1, 
Rule 8,- C.P.C. Some other villagers also 
got themselves impleaded as defendants 6 
to 9. The trial court held that the lands 
did not constitute an, estate. None of the 
tenants, who were defendants, preferred 
any appeal. But other ryots of the village, 
represented by the petitioners before the 
Full Bench, sought to file an appeal with 
the leave of the court. From these facts of 
the case, it is clear that the petitioners 
before the Full Bench could have been 
added as parties to the suit in the trial 
court, On a review of the practice relating 
to appeals by persons who were not par- 
ties to a litigation in the lower court and 
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the decisions thereon, Chandra Reddy, 
C. J. giving the opinion of the Full Bench 
stated this at page 146:. 

“What emerges from the above’ dis- 
cussion is that if a person is deemed to be 
a party under Order 1, Rule 8, C.P.C. and 
for purposes of Section 11 Explanation VI 
C.P.C. leave to appeal could be granted to 
him by the appellate court in an appro- 
priate case if'the decision rendered in 


eg proceedings would adversely affect 


Beau the learned Chief Justice ob- 
served: 

“It is needless to say that it would ‘be 
illogical to hold that while a person is 
deemed to be a party te the proceeding 
and would-be bound by a judgmerit ren- 
dered against him in’ a -representative 
capacity he would not be permitted to file 
an appeal against the decree'‘if the person 


who is actually a party to-‘the proceedings ` 


does not choose to carry ‘the matter ‘in 
appeal against that decree or order.” 


31. | The petitioners before the Full 
Bench were thus. deemed to be parties to 
the proceeding in the lower court; as 
they were represented. by: ‘the defendants 
on record by’ virtue of the leave aranted 
under Order 1, Rule 8, C.P.C. 


. 32. Another a Bench oi this 
Court in Radha Bai v, B. Chinnayya,:AIR 
1968 Andh Pra 353 - (EB) | followed the 
above decision, Posing the question; ‘that 
being so, could it be said. that respondents 
1 and 2 are not entitled to-ile the appeal?” 
Seshachalapathi; J, who spoke for, the 
Court, answered it in the following terms 
at page 360. 

“They are- certainly persons: ybe are 
adversely affected by the order of ‘the 
Tahsildar, They. would have certainly: been 
proper parties to be brought.on record 
during the pendency -of the application 
before. the Tahsildar. In these cireum~ 
stances we hold that the order- of the Col- 
lector granting leave to the respondents 1 
and 2 to file the appeal is correct.” . . 

33. Now let. us see what the Sup- 
reme Court of India has said on. this .pro- 
blem. An argument.was raised before the 
Supreme Court. in N,--Setharamaiah v. 
Kotaiah, AIR 1970 SC 1354 that the. appel- 
lant before it was not -impleaded as a 
party to the writ petition: in the High 
Court and so he could not seek redress:in 
a superior court, Shah, J. (as he then was) 
repelled this argument by saying: 2 

“But it is settled by a long course of 
authorities that a person who has not 
been made a party to a proceeding may 
still appeal with leave of the appellate 
court, provided. he might have properly 
been made a party to the proceeding.” 

34. In support of this view, the 
learned Judge relied on In re Securities 


ot 


‘Tyer, J. speaking for the majority, 
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Insurance Company, (1894) 2 Ch 410 
(supra); Bombay Province v. W. I. Auto- 
mobile Association, AIR 1949 Bom 141 
(supra); P. Ammal v, State of Madras, 
ATR 1953 Mad 485 (supra: and D, Pullayya 
v., A. Nagabhushanem, AIR 1962 Andh 
Pra 140 (141) (FB) (supra). In Jatan Kan- 
war v. Golcha Properties, AIR 1971 SC 
374 Grover, J, observed: at page 376: 

; “It. is well settled, that a person. who 
is. not a-party to, the suit may prefer an 
appeal with the leave ož the appellate 
court and such leave should be granted. if 
he would be prejeticiaiiy affected by the 
judgment.” 

It was a case Shere under the. rules: a 
notice of the- summons. should have been 
issued to- all persons who would be pre- 
judicially affected by the decision of the 
court. It. is thus.a case where the appel- 


‘lant should have been issued a notice and 


so, could have been a party to the pro- 


ceeding im the lower court, Punjabi Unix 


versity v. A. S. Ganesh, AIR 1972- SC 
1973 is a ease relating to Punjabi Univer- 
sity for whose sake the Government - of 
Punjab had acquired-some land. An ap= 
peal against the award af enhanced! com- 
pensation of land acquired for the Punjabi 
University was filed jointly by the Uni- 
versity and-the State Government -two 
days beyond ‘the limitation due toa bone 
fide miscalculation of the period of limi 
tation by the counsel for the University, 
The High Court refused to:condone the 
delay on the-ground that there was. no 
explanation from the State Government 
which had primarily the right to file the 
appeal. The Supreme Court, while con- 
doning the delay held that the party, ` 
which was ‘essentially interested in filing 
the appedl. was the Punjabi University 
and thé’ Punjab Government was only 
fighting the case for the University, This 
case`is mot an authority for the proposi- 
tion ‘that the University could maintain 
an appeal since that question did not arise 
before the Supreme Court, What all the 
Supreme Court was called upon to decide 
was whether’ there was satisfactory ex- 
planation for the delay in preferring the 
appeal ‘before: the High Court. So, it is 
only a decision on the question of limita- 
tion, Further, the fact remains that in the 
appeal not merely the University but the 
Government itself was an appellant. So, 
the existence of the Punjabi University 
as an appellant was incidental and incon« 
sequential. Lastly, there is the recent case 
of the Supreme Court in State of Punjab 
y: Amar Singh, AIR 1974 SC 994 Kosma 
sai 
that the State, which was not a party to 
the proceeding: was not bound by the 
decision, Repelling the argument that the 
State could have preferred an appeal of 
sought a review of the order, learned 
Judge stated at page 1006 thus; ' 
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“As a matter of fact, the State, which 

is not a party to the procéedings, does not 
have a right of appeal, The ordinary rule 
is that only a party to a suit adversely 
affected by the decree or any of his repre- 
sentatives-in-interest may file an appeal. 
Under such circumstances, a person, who 
is not a party, may prefer an appeal with 
the leave of the appellate court if he 
would be prejudicially affected by the 
judgment and if it would be binding on 
him as res judicata under Explanation VI 
to Section 11.” 
Sarkaria, J. in. his minorty opinion; said 
that the State Government or its Depart- 
ment could, if aggrieved or prejudiced by 
such a decision, go in appeal or revision 
against it. Thereafter, the learned Judge 
observed at page 1016:— 

“Firstly there is a catena of autho- 
rities which following the doctrine of 
Lindley, L, J. in In re Securities Insur- 
ance Company, (1894) Ch 410 have laid 
down the rule that a person who is nct a 
party to a decree or order may with the 
leave of the court, prefer an appeal from 
such decree or order if he is either bound 
by the order or is aggrieved by it or is 
prejudicially affected by it, As a rule, 
leave to appeal will not be refused to a 
person who might have been made ec 
nomine a party.” l 


The University’s learned counsel very 
much relied on this observation thinking 
that the learned Judge hed laid down that 
the circumstances that a person might 
have been made eo nomine party to the 
proceeding in the lower court is only one 
ef the enabling circurnstances to secure 
leave Hike his being bound by the order 
or being aggrieved or being prejudicially 
affected by it. So, it was argued that a 
person in order to seek leave to prefer an 
appeal need not be a person who might 
have been made eo nomine party in the 
lower Court. Apart from the fact that Jus- 
tice Sarkaria, §.’s opinion is a minority view 
—and we have already extracted the opin- 
jon of the majority—we are unable to 
understand Justice Sarkaria’s view in che 
way in which the University’s learned 
counsel wanted us to do. If adding a per- 
son who might have beer. made eo nomi- 
ne party is one of the four circumstances 
and noi a necessary requirement, then it 
would lead to the preposterous result 
that any person, who might have been 
made eo nomine party in the Court be- 
Jow, could seek leave to appeal even 
though any one of the three features does 
not exist. Leave will then. have to he 
granted even if such a person is not bound 
by the order or is aggrieved or prejudi- 
cially affected by it. It is well known that 
‘even a regular party to a proceeding can- 
mot prefer an appeal unless he is bound 
by the order of the lower court or is ag- 
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grieved or prejudicially affected by it. So, 
what the learned Judge has opined is that 
a person, who might have b2en made eo 
nomine party, is granted leave to prefer 
an appeal as a rule, if he is either bound - 
by the order of the lower court or is ag- 
grieved or prejudiced by it. 


35. Now, in the light of what we 
have said above, we will consider the rul- 
ings of this Court which have been the 
reason for reference. of this matter to a 
Full Bench, The first of them is that of 
Chinnappa Reddy J. sitting singly in A, P. 
Agricultural University v, B, Gangamma, 
AIR 1974 Andh Pra 299. The same Uni- 
versity was the appellant in the appeal 
before the learned Judge, complaining 
against the quantum of compensation 
granted by the Court below. Chinnappa 
Reddy, J. opined that the lis, if any;- is 
between the Government and the claim- 
ant, and the person for whose benefit the 
land was acquired and who may ultimate- 
ly pay to the Government the cost of ac- 
quisition has nothing to do with the lis. 
The fact that the land was acquired for 
the benefit of a person, who may there- 
fore have to meet the cost of acquisition, 
is not sufficient to clothe him with the 
mantle of a party or give him the right of 
appeal so as to litigate against the claim- 
ant. 


. 36. The same learned Judge sit- 
ting with one of us (A. V. Krishna Rao 
J.) reiterated the view in A. P, Agricultu- 
ral University v, Dan Reddy (supra). Once 
again the appellant there was the same 
University. Learned Judges held that the 
person for whose benefit the land was ac- 
quired has no place in the lis between the 
Government and the person whose land 
was acquired and is neither a necessary 
nor a proper party to the proceedings in 
Court: For all that the persons whose 
lands are acquired care, the arrangement 
may be that the Government should give 
the land to the appellant free of cost or 
at a nominal price or at a concessional 
price or on payment of the full cost of ac- 
quisition, The persons whose lands are 
acquired have no concern with the 
arrangement, The person for whose bene- 
fit the land is acquired cannot be said: to 
be directly affected by the award between 
the Government and the persons whose 
Tands are acquired. A person who is not a 
party to a proceeding may obtain leave 
to appeal if he is prejudicially affected by 
the judgment and if he may have proper- 
ly been made a party to the proceeding or 
if he is bound by such proceeding being 
deemed to be a party to it. It cannot be 
said that the agricultural University may 
have properly been made a party to the 
proceeding in the lower court or be deem- 
ed to'be a party to it. In fact, the Univer- 
sity would not in law be a party er deem- 
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ed to be a party to the proceeding, since 
the scheme of the Land Acquisition Act 
specifically excludes it from the proceed- 
ing. The Agricultural University is not 
therefore, entitled to be granted leave to 
appeal, This view wholly accords with the 
opinion we have expressed above. In our 
judgment, this is the proper perspective 
and view point to be taken on the ques- 
tion of granting leave to the University to 
prefer an appeal against the quantum of 
compensation awarded in the lower court. 

37. Ramachandra Rao and Raghu- 
vir, JJ. were inclined to take the opposite 
opinion in C. C. C. A. 113/71 etc. though 
eventually the learned Judges did not 
take a different view from the one ex- 
pressed by the Division Bench in A. P. 
Agricultural University v. Dan Reddy 
(supra) and in fact followed it. That was 
also an appeal preferred by the Univer- 
sity against the quantum of compensation. 
It was pointed out that there appeared to 
be considerable force in the contention of 
the learned counsel for the University 
that it was bound by the judgment of the 
court below in the sense that the party 
which had to ultimately bear the cost of 
acquisition. Even otherwise, the Univer- 
sity was aggrieved or prejudicially affect- 
ed by the decision of the lower court. 
After making a brief reference to Sec- 
tions 38, 4, 5-A, 40 and 50 in the Act, the 
Division Bench stated that all those sta- 
tutory provisions indicated that the com- 
pany for whose benefit the land was ac- 
quired was vitally interested both in the 
acquisition of the land and also with re- 
gard to the quantum of compensation 
payable for the land so acquired. The fact 
that the company could not seek a refer- 
ence under Section 18 did not seem to pre- 
clude the company from ‘opposing by 
adducing evidence the enhancement 
sought to be claimed by the claimant 
through a reference under Section 18, If 
the company had sufficient interest in 
challenging the claim for enhancement of 
compensation in reference tnder Section 
18 and has been conferred a right to ad- 
duced evidence for the purpose of deter- 
mining the amount of compensation, 
there was no reason why the company 
should be denied a right to challenge the 
enhancement of compensation by the 
court by preferring an appeal. It is well 
settled that a person, who is not a party 
to the proceeding, cannot iprefer an appeal 
as of right but if a person is either bound 
by the decision or aggrieved or prejudi- 
cially affected by the decision of the 
court, though not a party, he can prefer 
an appeal with the Jeave of the court. 
This was the reasoning which led the 
learned Judges to think that there was 
considerable force in the contention urged 
on behalf of the University. But with 
respect, we are not in agreement with 


A.I R. 


this reasoning or conclusion, for the rea- 
sons we have already stated above. 


38. In ‘the order of reference of 
this matter to the Full Bench, Madhava 
Reddy and Jayachandra Reddy, JJ. doubt- 
ed the correctness of the view expressed 
in Dan Reddy’s case (supra), It was ob« 
served that it could not be said that the 
lis is exclusively between the Government 
and the University for which the land is 
acquired and that the judgment and de- 
cree under appeal is of no concern or 
consequence to the University for whosé 
benefit the land was acquired and which 
has to pay the compensation fixed by the 
Court. There is no express prohibition 
under the Act disentitling the University 
from preferring an appeal. Likewise, 
there is also no provision which specifi- 
cally declares that the person, who will 
have to pay the compensation, may also 
prefer an appeal, The court having regard 
to the facts and circumstances of each 


-case would therefore exercise its discre- 


tion to grant or refuse leave to persons 
who are not eo nomine parties but whose 
interests are affected by the judgment. In 
the exercise of the said discretion, the 
question whether the person seeking leave 
was a necessary or a proper party to the 
suit may also weigh with the court, but is 
not the sole factor to limit the discretion 
of the court in granting leave, Finally 
the learned Judges said: 

“In the absence of a specific prohi- 
bition either in the Code of- Civil Proce- 
dure or in the provisions of the Land Ac- 
quisition Act, we are inclined to agree 
with the opinion expressed by the Bench 
in C. C. C. A. 113/71 and batch but inas- 
much as‘that Bench ultimately agreed 
with the previous Bench, we have thought 
it necessary to record a few reasons . for 
referring this matter for consideration of 
a Full Bench.” 

This view does not accord with the opin= 
ion we have stated above. We, therefore, 


hold that the law as stated in Dan Reddy’s .- 


case (supra) is the correct one, in so far 
as granting of leave to prefer an appeal 
to the appellate court by a person for 
whose benefit the land has ‘been acquired, 
is concerned. 

39. In our considered opinion, the 
University has no locus standi, as a party 
to the lend acquisition proceeding and 
even if it applied to be added as a party, 
such addition is not permssible under the 
Act. Since it cannot be deemed to be a 
party to the proceeding, it cannot presume 
to seek leave of the High Court to prefer 
an appeal and the High Court cannot 
grant it. Consequently, our answer to the 
primary question posed by the Division 
Bench, while referring the matter to a 
Full Bench, is in the negative. The result 
of this conclusion is that the ex parte 


1976 


leave granted to the University has. to be 
revoked and is accordingly cancelled. Tris 
appeal at its instance is not maintainatle. 


40. Since the entire matter has 
been referred to us we must also consider 
C. M. P. No. 8830/74 filed by the 2nd res- 
pondent in the appeal viz. the Special 
Deputy Collector, Land Acquisition (Ge- 
neral) Hyderabad to transpose him as .the 
2nd appellant in the appeal and permit 
him to continue it. Many arguments, ela- 
borate and learned, were advanced before 
us in support of and against this petition. 
It was said that the petitioner was a party 
to the appeal and at his instance the ap- 
peal was always maintainble. In fact, he 
had a right to prefer an appeal. Since 
there is no bar of limitation, this requ2st 
could be granted and the appeal might be 
continued in the interests of justice, Dn 
the other hand, it was argued on behalf 
of the claimant, relying on Dan Reddy’s 
case, (1974) 1 Andh LT 332 (supra) that 
once leave is withdrawn, there is no ap- 
peal as such in which the 2nd respondent 
could be transposed as 2nd appellant. 
Further, the petition is vitiated by gross 
negligence and sa, could not be granted in 
any event, 


41. In the circumstances in wh-ch 
the petition has been filed, we do not think 
it necessary to go into any other question 
excepting the one relating to gross negli- 
gence on the part of the vetitioner. ‘The 
decree was passe] by the lower Court on 
10-12-1970, This appeal was presented in 
this Court by the University on 25-_1- 
1971. The petitioner was added as 2nd 
respondent and notice of the appeal was 
sent to him. The decision of Chinnarpa 
Reddy J. in A. P. Agricultural Univer- 
sity v. B. Gangamma (supra) was render- 
ed: on 24-7-1973 holding that the Univer- 
sity could not prefer an appeal even with 
leave of Court against the award of com- 
pensation, The university was the appel- 
lant there and so, it knew how this court 
viewed the maintainability of appeal at 
its instance. The Government also was a 
party to that appeal. Therefore, it also 
knew how the legal position was viewed 
by this Court. Still, the 2nd respondent 
kept quiet for nearly 13 months. The pze- 
sent petition was filed on 22-8-1974. Tais 
delay is long and inordinate. 


42, Let us see how the 2nd respcn- 
dent explained this delay in the affidavit 
in support of the petition. After stating 
the facts the affidavit proceeds to mention 
that the University preferred this appeal 
as it is directly interested in the subject- 
matter of the appeal. The Court granied 
leave to the University to prefer the sp- 
peal. In paragraph 3 of the affidavit, the 
petitioner specifically referred to the de- 
cision of Chinnappa Reddy, J. dated 24-7- 


1973 that the University could not main- 
tain the appeal and to- the Letters Patent 
Appeal. preferred against that decision, 
which was admitted on 3-9-1973. It is in- 
deed curious: that despite this decision, the 
and respondent did not file the present 
petition earlier for his transposition This 
itself shows that the petitioner dia not 
evince any interest in preferring this ap- 
peal even at that stage. 

43. But more startling is the state- 
ment contained in paragraph 5 of the affi- 


- davit, We may quote the relevant part of 


it verbatim : 

“I submit that I was already made a 

respondent in the appeal preferred by the 
Agricultural University. I would have 
myself filed the appeal but for the fact 
that the University preferred the appeal 
on the basis of the G. O. issued by the 
Government permitting the institutions, 
for whose benefit the lands were acquired 
to prefer the appeals. In these circum- 
stances I pray that I may be permitted to 
contest the claim of the contesting res- 
pondents in the appeal.” 
So, what the petitioner stated is that he 
would have preferred the appeal himself 
but for the fact that the G. O. permitted 
the University to prefer the appeal, In 
the first place, what the G. O. permitted 
or refused to permit does not create any 
right in the University to prefer an ap- 
peal, The question whether it could main- 
tain an appeal will have to be decided on 
a consideration of the Act and the other 
relevant legal provisions. That apart, the 
G. O. referred to by the petitioner does 
not confer any such permission on the 
University to prefer appeals. Obviously 
the reference is to G, O. Ms. 249 dated 
9-3-1970. What all it says is that whenever 
a requisitioning authority, for whose be- 
nefit the land is acquired, wished, Vaka- 
lats may be given to their counsel to ap~ 
pear on behalf of Government and their 
officers, in which case the Government 
Pleader need not. appear in these pro- 
ceedings, In the same G., O. the direction 
was issued, that with a view to avoid the 
need for such double payment both to 
the counsel for the requisitioning depart~ 
ment and the Government the counsel of 
the requisitioning department may alone 
be allowed to conduct the suits in courts. 
That does not and cannot mean that the 
requisitioning department could file or 
prefer an appeal. On the other hand, the 
G. O. itself pointed out: 

“All such land acquisition suits are 
being handled by the Government plead- 
ers and pleaders doing Government work. 
Besides this, the counsel representing the 
requisitioning departments, besides com- 
panies ete. may also appear in the Courts 
in addition to the law officers of the Gov- 
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cases etc. under Section 50 (2) of the Land 
Acquisition Act. In all these suits the re- 
quisitioning department has to defray all 
the incidental charges connected with 
cases including payment of fees to Law 
Officers of the Government under Sec- 
tion 50 (1) of the Land Acquisition Act in 
addition to arranging for payment of fees 
to their own counsel, if he also attends 
the court and conducts the. cases.” 

Thus, the Government while issuing the 
G. O. was fully aware that the requisi- 
tioning authority could only adduce evi- 
dence, In any case, the G. O. does not say 
that the requisitioning authority could 
prefer appeals. Even if it made such a pro- 
vision it would have been wholly unten- 
able, 


44, But what is curious is that the 
petitioner sought to take shelter under 
this G, O. saying that the Government 
permitted the institutions, for whose bene- 
fit the lands were acquired, to prefer ap- 
peals. To say it mildly this is a very in- 
accurate statement, This clearly shows 
that the petitioner has not even taken 
care to understand what the G. O. meant. 
This clearly indicates gross negligence on 
his part. Had he shown reasonable care 
or even minimum diligence he should 
have preferred the appeal originally or in 
any event would have filed the present 
application immediately after 24-7-1973 
when Chinnappa Reddy, J. held that the 
University could not maintain the appeal, 
if the petitioner really wanted to do so. 
Filing this petition 13 months ‘after the 
above decision ‘is only an afterthought and 
is in any case vitiated by gross negligence. 
We are not, therefore, inclined to grant 
this pennon for transvosition in this case. 


45. Since this is sufficient to dis- 
miss the petition, we are not expressing 
any opinion on any other question relat- 
ing to transposition. as it is wholly un- 
necessary in the context of the present 
case, 


46. Since we have held that the 
appeal is not maintainable and the peti- 
tion for transposition cannot be granted, 
it is not necessary to go into the question 
of merits relating to the actual value of the 
lands as on the date. of the notification. 


47. For the foregoing reasons, we 
dismiss the appeal and the . petition for 
transposition with costs. 


Appeal and petition for 
-transposition ‘dismissed. 
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(A) ‘Stamp Act (1899), Sections 45 (2), 


_ 56 and 57 — Excess Stamp Duty paid volun- 


tarily or by mistake — Not refundable — 
Board whether has inherent power to order 
refund — Jurisdiction of Board under Sec- 
tions 56, 57 —— Nature of, (Civil P. C. (1908), 
Section 151.) 


The first document, which was really 
an agreement of sale, was stamped as a sale 
deed and full stamp duty was paid volun- 
tarily by the applicant-vendee. The second 
document which was styled as supplemental 
deed- was impounded by the Collector as one ` 
which was insufficiently stamped. The de 
ficit stamp duty was collected under the pro- 
visions of the Stamp Act as the sale transac- 
tion was completed by this document and full 
consideration was paid thereunder. On the 
question whether the excess stamp duty paid 
m e earlier deed could be refunded, it was 

el 


Per Majority: (Venkatrama Sastry J. 
contra) That the power or authority of the 
Chief Controlling Revenue authority to refund 
the excess payment of stamp duty is circums- 
cribed in the statute itself, Hence, the Board of 
Revenue is not empowered to order refund 
under Section 45 in every. case where excess 
payment of stamp duty or penalty has ‘been 
paid by a party. The Board must ‘be satis- 
fied that stamp duty in excess of that which 
is legally chargeable has becn charged and 
paid under Section 85 or Section 40 in order 
to invoke its power to grant refund of the ex- 
cess amount, otherwise not. The Legislature 
did not intend a case for voluntary or mistaken 
payment of stamp duty to fall under sub-sec- 
tion (2) to Section 45. The Chief Controlling 
Revenue authority, which is the Board of 
Revenue, in the State of Andhra Pradesh was 
not therefore, competent to direct refund of 
the excess stamp duty paid voluntarily or 
under a mistaken impression of law by the 


“(Note: In this case, the Judges of the 
Full Bench differ in their views. The majority 
view is taken by Kondaiah and Punnayya JJ. 
ae minority, by Venkatrama Sastry J. 
—E 
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party at the time of registration of the doeu- 
ment, © (Paras 4, 49) 


Nor had the Board of Revenue inherent 
jurisdiction to order refund of the exc2ss 
stamp duty. Board of Revenue is only the 
Chief Controlling revenue authority which is 
an administrative tribunal empowered to act 
and function as a quasi judicial authority in 
the exercise of its powers under Ss. 56 'and 57 
of the Act, but not a Court having inherent 
jurisdiction. The powers of the Board to re- 
fund any excess stamp duty ere circumscrited 
by the very statute. The Board cannot travel 
beyond the limitaticns provided under the Act. 
AIR 1950 SC 188 Explained; ATR 1961 3C 
1669 and AIR 1962 SC 1217 Rel. on. Case 
law discussed. (Paras 15, 51) 


Per Venkatrama ‘Sastry J. (Minority view) 
The applicant had a right to ask for refund of 
excess stamp duty under Section 49 proviced 
the application was well within the me as 
provided under Section 56. . (Paras 31, 32) 


The Chief Controlling Revenue-authority 
is a quasi-judicial tribunal and is required to 
act judicially. It being the creature of the State 
has also got inherent power to order refund of 
excess stamp duty. The State cannot in feir- 
ness retain in its hands the stamp-duty paid 
on a document either voluntarily or un-inten- 
tionally or by mistake. (Para 46) 


(B) Stamp Act (1899), Section 57 — Re- 
ference under — Netere and Scope of jurisdic- 
tien of High Court. 

The jurisdiction of the High Court wkile 
hearing references under Section 57 of the Act 
is not either original or appellate jurisdiction 
but it is only advisory in character just as in 
the case of references under the Income--ax 
Act. The High Court would not be conce- 
ed with the collection of revenue nor would 


it interfere with the collection of revenue in’ 


the exercise of its jurisdiction under Sec. 57. 
The High Court is bound to express its opn- 
ion and advise only on the question or quas- 
tions referred to it but is not competent to, 
express its opinion on any matter or matters 
not referred to it. (Para 17) 


The answer to the question or questicns 
referred must be limited to the facts stated in 
the statement of facts and the High Court cen- 
not travel beyond the statement cf the case and 
permit the petitioner to argue any points which 
have been neither raised before nor decided 
by the Board of Revenue. The facts found by 
the Board of Revenue which is the final faxt- 
finding authority, are binding on this Court 
while hearing a reference. AIR 1968 SC 497 
and AIR 1948 Bom 254 and AIR 1963 SC 
1452 Rel. on. (Para 1'7) 
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T. Ramakrishna Rao, for Applicant; Govt. 
Pleader, for Revenue (Non-Service) on behalf 
of the Respondent, es 
KONDAIAH J. (Majority view):— Pur- 
suant to the direction of this court in Writ ap- 
peal No. 222/68 dated February 25, 1971, 
the Board of Revenue has submitted a state- 
ment of case under Section 57 of the Indian 
Stamp Act (II of 1899) (hereinafter called “the 
Act”) for our decision on the following ques- 
tion: 


AIR 1968 SC 874 = 
625 


ATR 1962 SC’597 . 
450 e 


“Whether the petitioner (vendee) is entitl- 
ed to refund the excess stamp duty paid on 
the deed dated 12-6-1962 registered as docu- 
ment No 2014 of 1962 in the Sub- Registrar's 
Office, Kaikalur under the provisions of the 
Indian Stamp Act (Act II of 1899) or other- 
wiseP”, í 
In order to appreciate the scape of the te- 
ference, it is not cnly profitable but necessary 
to state the facts that give rise to the ques- 
tion and which are not in dispute and lie in 
a short compass, Sri Jasti Venkatarataam and 
his sons had executed a document styled as 
‘sale deed’ on June 12, 1962 in favour of Sri 
Manganti Suryanarayana, the petitioner here- 
in, in respect of a Innd for a consideration of 
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Rs. 5,980/-. The vendee paid a sum of 
Rs. 1,000/- as advance and agreed to pay the 
balance of sale consideration with interest on 
June 11, 1963 and obtain another deed so as 
to complete the transaction. The vendee was 
put in possession of the property and the docu- 
ment was registered as document No. 2014/62 
in the Sub Registrars Office, Kaikalur with the 
requisite stamp duty for a sale deed. In ac- 
cordance with the terms stipulated in the deed 
dated June, 12, 1962, another document was 
executed on September, 2, 1963, whereunder 
the executant-vendor - acknowiedged the full 
consideration (i. e., the intended sale amount 
and the interest thereon). It also indemnified 
the claims against a loss to an. extent of 
Rs. 2,700/-. The document was executed on 
' a stamp paper worth Rs. 44/- only treating it 
. as a supplemental deed confirming the original 
sale deed which was registered as document 
No. 2014/62. The Sub Registrar, Kaikalur, 
before whom the- second document was pre- 
sented for registration, impounded it as de- 
ficiently stamped. On a dispute raised by the 
petitioner with regard to the nature of the 
second document, the District Registrar, 
Krishna adjudicated the-document as a.regular 
deed of sale for-a cash consideration of Rupees 
6,492/- and-ordered the collection of the defi- 
cient stamp duty of Rs. 475/- together with 
a penalty of Rs..5/-.-Aggrieved by the deci- 
sion of the District Registrar, the petitioner 
filed a revision petition under Section 56 (1) 
of the Act before the Board of Revenue which 
framed the following two issues for considera- 
tion and order: , ° i 


(1) Whether the earlier documenť execut- 
` ed and registered as document No. 2014/62 of 
S. R. O. Kaikalur was a sale deed for a con- 
sideration of Rs. 5,980/- or an agreement to 
sell? and ` 


` (2) Whether the aiui document ex- ` 


ecuted on 2-9-1963 is a sale deed for Rupees 
6,492/- or a supplemental deed confirming thè 
earlier sale with an indemnity for a sum n of 
Rs. 2,700/-? 

The Board of Revenue, on a OEE ES MA of 
the facts and circumstances, held that the first 
document which was styled as a sale deed, is 
only .an agreement of sale executed primarily 
to record the receipt of a portion of the pur- 
chase price in order to safeguard the vendee 
against fresh demand as the vendee was put 
in possession of the land, and that the second 
document was a regular sale déed for a cash 
consideration of Rs. 6,492/- and, therefore, 
the stamp duty as a sale deed was leviable on 
it. In the result, the Board of Revenue upheld 
the decision of the District-Registrar and up- 
held the revision petition on March, 9, 1965, 
- observing that “since stamp duty leviable on a 
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sale deed was collected on the earlier docu- 
ment, the party is at liberty to seek refund of 
the excess duty paid under-Section 45 of the 
Stamp Act and that the party may approach 
the District Collector, Krishna under Section 
45 with a refund application.” The Inspector 
General of Rezistration and Stamps; Andhra 
Pradesh, Hyderabad: in his letter dated May 
6, 1965, pointed to the Board of Revenue that 


stamp duty on the first document was paid .. 


voluntarily but not charged: either under Sec- 
tion 85 or S. 40.of the Act and that S. 45 of 
the Act refers to refund of stamp duty charged 
either under Section 85 or Section 40 and.so 
the petitioner was not at.all entitled for the 
refund. The Board of Revenue, after examin- 
ing the entire material on record, realised the 


mistake committed by it on being apprised by 


the Inspector General, Registration and 
Stamps, and. rectified its earlier order dated 
9-8-1965 in so far as the observation relating 
to the refund of stamp duty on document 
No. 2014/62 o£ S. R. O; Eaikalur is concerned, 
after affording reasonable opportunity to the 
petitioner herein. Writ Petition No. 1888/65 
filed by the petitioner. to quash the aforesaid 
orders of the Board of Revenue was rejected 
on March 22, 1968. A Division Bench allow- 
ed the Writ Appeal preferred by the petitioner 
against, the order of dismissal of the writ peti- 
tion and directed the Board to make a refe- 
rence to this Court under Section 57 of the 
Act as, in its opinion, a substantial question of 
law arises. Hence this reference. 


2, > Sri T. Ramakrishna Rao, the learn- 
ed counsel for the petitioner, contended that 
the Sub Registrar, Kaikalur has charged and 
collected the stamp duty on the instrument 
executed in favour of his client by the-vendors 
on 12-6-1962, although it is agreement of sale 
and, therefore, the Chief Controlling Revenue 
Authority is -empowered to refund the excess 
stamp duty under Section 45 (2) of-the Act 
and in any event, the Board of Revenue has 
inherent power and jurisdiction to refund the 
excess stamp duty even if the excess amount 
is said to have been paid by the petitioner by 
mistake. . This claim of the petitioner is re- 
sisted by the learned Government Pleader for 
Revenue contending inter-alia that the provi- 
sions of Secticn 45 (2) are not attracted, as 
the excess stamp duty was paid voluntarily 


but not legally charged and paid under Sec- 


tion 35. or Section 40, and there is no other 
provision in the Act which authorises the 


“Board to refund the excess amount of stamp 


duty and there is no inherent power vested in 
the Board to order refund of the excess. 


3. Upon the respective contentions of 
the parties and the facts, the following points 
arise for decision: 
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(1) Whether, on the facts and in the 
circumstances, the provisions of Section =5 (2) 
are or are not attracted? 


- (2) Whether the Board of Revenue has 
inherent jurisdiction to order refund of . the 
excess stamp duty paid by a citizen volumiarily 
and by mistake in registering a documéem? ` 


4, The answer to point No. 1 rests 
upon the provisions of Section 45 of th= Act, 
which is the only section that provides fr the 
refund of penalty or excess duty in c2rtain 
casés indicated therein. Under sub-section (1) 
of Section 45, the Chief Controlling Revenue 
Authority is competent to refund the-wkole or 
any part of the penalty paid under See 85 
or 40. ‘The pariy seeking refund has to apply 
in writing- within one year from the Œte of 
‘the payment. Sub-section (2) which provides 
for the refund of excess stamp duty, re=ds as 
follows: . 

“Where, in the opinion of the Chie? Con- 
trolling Revenue Authority, stamp. dety in 
excess of that which is legally chargeakLle has 


been chargéd end paid under section 35 or _ 


Section 40, such authority may, upon azplica- 
tion in writing made within three morths of 
the order charging the same, refund the -ex- 
cess.” 

It is the Chief Controlling Revenue Authority, 
which is the Board of Revenue in the Sate of 
Andhra Pradesh, that is authorised to order 
refund of the excess stamp duty. The power or 
authority of the Chief Controlling Revenue 
authority to réfand the excess paynrent of 
stamp duty is circumscribed in the -stafate it- 
self. Hence, the Board of Revenue is not em- 
powered to order refund under Section 45 in 


every case where. excess payment of stamp- 


duty or penalty has. been paid’ by a party. 
The Board must be satisfied that stam= duty 
in excess of that which is legally charzeable 
has been charged and paid under Secon 85 
or Section 40 in order tc invoke its power to 
grant refund.of the excess amount, otksrwise 
mot. It is, therefore, pertinent to examine in 
‘levery case, where a claim for refund of she ex- 
cess stamp duty has been made by the party, 
_ fas to whether staap duty in excess ha been 
Icharged and-paid either under Section 35 or 
40. Section 35- bars the admission af any 
document in evidence for any purpose unless 
it is duly stamped. The proviso to Sec~on 35 
provides for the admission of such doeument 
on payment of the duty with which th= same 
is chargeable, together with penalty. “sc. 40 
authorises the Collector to stamp instr=ments 
impounded. It is not the case of the peti- 
tioner that the excess stamp duty has been 
charged and paid under Section 35 or Sec. 40. 
Hence, the provisions of Section 45 (£) can- 
not be invoked by the petitioner to claim re- 
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fund of the excess stamp duty. In fact, the ex- 
cess stamp duty was paid by the party volun- 
tarily and due to mistake. No one compelled 
the party to pay the excess stamp duty on the 
agreement of sale executed on 12-6-1962 and 
registered before the Sub-Registrar, Kaikalur 
on the basis of a regular sale deed. The Legis- 
lature did not intend a case for voluntary or 
mistaken payment of stamp duty to fall under 
sub-section (2) to Section 45; The Chief Con-' 
trolling Revenue authority, which is the Board 
of Revenue is not competent to direct 
refund of the excess stamp duty paid volun- 
tarily or under a mistaken impression of law 
by the. party at the time of the registration of 
the document dated 12-6-1962. As the Act 


. empowering the Board of Revenue to refund 
. the excess amount of the stamp duty (sic) in 


the case on hand. Nor could I lay my.finger 
on any such provision in the Act or the rules 
made thereunder. The party who voluntarily 
or by mistake paid the ‘excess stamp duty 
cannot resort to the provisions of sub-section 
(2) of Section 45 of the Act. We have no 
hesitation to hold that. the petitioner is not en- 
titled to refund of the excess stamp duty under 
the provisions of the‘Act. - 


5. Tt next falls for our decision whe- 
ther the Board of Revenue has inherent juris- 
diction to order refund of the excess stamp 
duty. The submission of the petitioner's 
counsel is that the Board of Revenue has all 
the attributes of a Court of Civil Judicature - 
and, therefore, it has inherent jurisdiction to 
refund the excess stamp duty to meet the ends 
of justice. This plea of inherent jurisdiction 
of the Board of Revenue was not raised by the 
petitioner either in his application: or in the 
writ proceedings. He however, relies upon 
the use of the word ‘otherwise’ in the question 
framed by this Court while calling for the 
statement of the case from the Board of Re- 
venue and contends that the scope of thé re- 
ference is wide enough to take in this point. 
True, the expression ‘otherwise’ finds a place 
in the question framed by this Court. But 
the reference itself being under Section 57 of 
the Act, the scope of the question, in our con- 
sideréd opinion: has to be limited to the pro- 
visions of the Act. However we shall deal with 


this aspect of the question on merits. i 


6. Itis wel] settled that the Civil 
Courts have inherent jurisdiction to pass neces- 
sary orders to meet the ends of justice and Sec- 
tion 151 of the Code of Civil Procedure does 
not confer any powers but affirms the autho- 
rity which already exists in Civil Courts to en- 
able them to pass such orders as may be 
necessary for securing the ends of justice. - 
The Provisions of the Code of Civil Procedure 
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do not control the inherent power limiting it 
or otherwise affecting it, as the same has not 
been conferred upon the Courts but it is in- 
herent in the Courts by virtue of their duty to 
do justice between the parties before them: see 
` Manohar Lal v. Seth Hiralal (AIR 1962 -SC 
527). The inherent powers of the Courts are 
in addition to the powers specifically conferred 
on them by the Code- of Civil Procedure and 
they are, therefore. complementary to the 
powers already vested in them. The inherent 
jurisdiction must be exercised by the Courts 
for the purposes indicated in Section 151 ‘of 
the Code.. Such inherent jurisdiction ‘can also 
be exercised by: the Courts in matters relat- 
‘ing to procedure to be followed in deciding 


causes before them but.the same cannot over- . 
ride the substantive rights of the parties. The - 


Courts or Tribunals must be conferred or in- 


vested with specific. power or authority for `- 


passing any order affecting the rights of. a 
citizen: see. Padam Sen v. State of U. P. an 
1961 SC 218). 


T Before adverting to the aan 
whether the Board of Revenue is a Court as 
contended by the applicant òr only a tribunal 
exercising quasi-judicial powers under Section 
56 of the Act, I may usefully refer to what is 
meant by ‘Court’ and “Tribunal”. The expres- 
sions ‘Court’ and ‘Tribunal’ have not been de- 
fined in the Civil P, C.-or the Andhra Pra- 
desh (Andhra Area) Board of Revenue Regu- 
Jation (I of- 1808) whereunder the . Board of 
Revenue was constituted. In the New En- 


glish Dictionary (Vol. I,: p. 1090, AD, 


Cour is meant to be— A 

“an assembly of Judges or oti persons 
legally appointed and acting as a tribunal to 
hear and-determine any cause, civil ecclesias- 
tical, military or naval”. - ; 
. As ruled by the Supreme Court in Harinagar 
Sugar Mills v. Shyam sone (ATR: 1p sc 
1669 at p. 1680). 


“All tribunals are not Coutts, though all 
Courts are tribunals. The word ‘Courts’ is 
used to designate those tribunals which are 
set up in an organised State for the.administra- 
tion of justice, , By administration of justice 
is meant the exercise of judicial power of the 
State to maintain and uphold rights and to 
punish “wrongs”. Whenever there is an in- 
fringement of a right or an injury, the Courts 
are there to restore the vinculum juris, which 
is disturbed. . . With the growth of 
civilisation and the ‘problems of modern life, 
a large number of administrative tribunals have 
come into existence. 


“These tribunals have the authority of 


- law to pronounce upon valuable rights; they 
act in the judicial manner and even on evi- 
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dence on oath, but they are not part of the 
ordinary Courts of Civil Judicature. They share 
the exercise of the judicia] power of the State, 
but they are brought into existence to imple- 
ment some administrative law, They are very 
similar to Courts but are not Courts. When 
the Constitution speaks of ‘Courts’ in’ Arti- 
cle 186, 222 or 228 or in Articles 233 to 287 
or in the Lists, it contemplates Courts of 
Civil Judicature but not tribunals other than 
such Courts. This is the reason for’ using 
both the expressions in Articles 186 and 227, 
By “Courts” is meant Courts of Civil Judica- 
ture and by- “tribunals”, those bodies of men 
who are’ appointed to decide controversies 
arising under certain special laws....<...... 
Broadly speaking, certain special matters go 
before tribunals, and the residue goes before 
the ordinary Courts ‘of Civil Judicature.” 


8. Applying the aforesaid principles 
I shall examine whether the Board of Revenue 


- can be said to be a Court. The Board of Re- 


venue was constituted by the Andhra Pradesh 
(Andhra Area) Board of Revenue. Regulation, 
1808, (hereafter called ‘the Regulation’), This 
is a Regulation “for defining the duties of the 
Board of Revenue, and for determining the ex- 
tent of the powers vested in the Board of Re- 
venue.” The Board of. Revenue is responsible 
for discharge of duties of its subordinate offi- 
cers under Section 88 of the Regulation. Sec- ` 
tions 44 to 47 of the Regulation invested judi- 
cial powers in the Board of Revenue in dist- 
ricts where no Zilla Courts were’ established. 
But these Sections have been repealed by 
Madras Regulation II of 1806 subsequent to 
the establishment of the Courts of Judicature, 
for the purpose of administering justice in all 
causés, civil and criminal. The Board of Re- 
venue, when it was- constituted had judicial 
authority just like a Court of Judicature but 
subsequently that judicial power or authority 
was specifically abrogated, This may be notic- 
ed from the material portion of the ree 


-to the Regulation which reads thus: 


“Whereas it has hitherto been usual for 
the Board of Revenue to exercise judicial 
authority in the determination of certain cases 
of a ‘civil nature appealed from the decision 
of the Collectors, who were entrusted with the 
administration of the revenues and the dis- 
tribution -of justice in their respective dis- 
tricts; and whereas Courts of judicature have 
been established for the purpose of administer- 
ing justice in all cases, civil and Criminal, it 
is expedient that the judicial authority hereto- 
fore exercised by the Board of Revenue should 
be formally abrogated in those districts 
where Zilla Courts have been establish- 
ed; and whereas it is important to the 
security of the persons and property of those 
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for the protection of whom the said Courts 
have been established, that the powers and au- 
thorities entrusted to the said Board of Re- 
venue in respect of the executive administra- 
tion of the revenue shou'd be defined and pub- 
lished. ........... si 

Section 4 prescribes the duties of the Eoard 
whereas Section 5 declares its authority to 
superintend ‘and control all persons employed 
in the executive administration of the p.tblic 
revenue. The very Regulation is to defins the 
duties of the Board and to determine th2 ex- 
tent of the powers vested in it, The provi- 
sions of the Regulation do not indicate: the 
vesting of any judicial authority or power in 
the Board of Revenue as in the case of a Court 
of Judicature established for the purpose of 
administering justice in all, causes, civil and 
criminal. In fact, the judicial authority or 
powers exercised by the Board prior tc Re- 
gulation II of 1806 have been specifxally 
abrogated. On a careful consideration o? the 
entire provisions of the Regulation and oa the 
application of the principles laid down bv the 
Supreme Court in Harinagar Sugar Mils v. 
Shyam Sunder (AIR 1961 SC 1669) relating 
to the distinction between a Court and a Tri- 
bunal, I am satisfied that the Board of 
Revenue is not a Court of Judicature but only 
an administrative tribunal constituted tnder 
the Regulation to discharge its duties and ex- 
ercise its powers as indicated therein, Apart 
from the provisions of the Regulation, no sther 
statute or statutory rule investing the Board 
of Revenue with judicial authority to enable it 
to function as a Court of Judicature has been 
brought to our notice. The provisions of 
Sections 56 and 57 of the Stamp Act (Indian 
Stamp Act) relied upon by the  applicant’s 
counsel in support of his plea that the Board 
of Revenue functions as a Court of Judicature 
in adjudicating upon the rights of the parties 
relating to determination of proper stamp duty 
er refund in cases of excess payments, dd not 
come to his aid. Sub-sections (1) and (£) of 
Section 56 of the Act vest in the Board cf Re- 
venue only quasi-judicial power or authority to 
determine the questions referred to it by the 
District Collectors, or to adjudicate upon the 
rights of the parties relating to the deternina- 
tion of proper stamp duty or refund in cases 
of excess payments by virtue of its pewers 
under Section 45. The powers vested in the 
District Collectors under Chapters IV and V 
and under Clause (a) of the first proviso te Sec- 
tion 56 shall be subject to the control of the 
Board of Revenue. The Board of Revenue 
therefore, by virtue of its controlling powers 
envisaged under sub-section (1) of Secticn 56, 
is competent to pass appropriate orders in res- 
pect of the instruments not duly stamped and 
allowances for stamps in certain cases where 
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the Collectors have taken decisions. Where 
any Collector, in the exercise of his powers 
under Section 81, 40 or 41 feels any -doubt 
as to the amount of stamp duty with which an 
instrument is chargeable, he has to draw up 
a statement of the case and refer with his 
opinion thereon for the decision of the Board 
of Revenue. The Board of Revenue shall, by 
virtue of its powers under sub-section (8) of 
the Section 56, consider and decide the case 
and send copy of its decision to the Collector 
who shall thereupon proceed to assess and 
charge stamp duty in conformity with the de- 
cision of the Board. Where the Board of Re- 
venue feels any difficulty or doubt in deter- 
mining the question as to the amount of duty 
with which an instrument is chargeable in 
cases where references have been made by the 
Collectors under Section 56 (2), it may in its 
turn, state a case and nefer such case to the 
High Court for its opinion. The Board of 
Revenue also has to submit a statement of case 
to the High Court for its opinion if a direc- 
tion has been issued in the form of a Writ of 
Mandamus. The power or authority vested 
in, and exercised by the Board of Revenue 
under Section 56 or Section 57 must be held 
to be one of quasi-judicial character and, there- 
fore, it must exercise such power fairly re 
asonably and in accordance with the rules of 
natural justice and pass appropriate orders. I 
have, therefore, no hesitation to hold that the 
Board of Revenue is not a Court having in- 
herent jurisdiction but only an administrative 
tribuna]. which had to exercise its powers and 
discharge its functions under Sections 56 and 
57 of the Act as a quasi-judicial tribunal. 

9. This view of mine gains support 
from the decision of the Supreme Court in 
Board of Revenue v. Vidyawati (AIR 1962 SG 
1217 at p. 1220). While considering the nature 
and character of the duty cast upon the Board 
of Revenue under Section 56 (2) of the Act, 
the learned Judge, Wanchoo J.,, speaking for 
the court observed thus: 


“It is clear therefore that Section 56 (2) 
deals with cases where there is a doubt in the 
mind of the Collector in regard to an instru- 
ment which comes up before him under the 
above provisions of the Act as to the construc- 
tion of the instrument and the provisions of 
the Act applicable to it. Such doubt itself 
shows that the point raised for the Collector's 
decision is a difficult point of law and from 
the very nature of the duty to be performed 
in such circumstances it appears clear that the 
Chief Controlling Revenue authority has to 
decide the matter judicially and would thus be 
a quasi-judicial tribunal.......... 

The question before the Board under Section 
56 (2) being one of construction of an instru- 
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ment and the application of the Act to it being 
a pure question of law which may result in 
payment of large amounts by the executants 
of the document, it would not in our opinion 
be improper to hold that for the determination 
of such a question the legislature intended that 
the party affected by the decision of the Board 
of Revenue should be given a hearing, and that 
the Board should act judicially in. deciding a 
pure question of law. i : 


10. I shall now advert to the decisions 
cited by the counsel for the petitioner. Strong 
reliance is placed by him on the decision of 
the Supreme Court in Bharat Bank v. Em- 
_ ployees of Bharat Bank (AIR 1950 SC 188); 
Vishwamitra Press v. Workers of Vishwamitra 
Press (AIR 1958 SC 41); Durga Shankar v. 
Raghuraj Singh (AIR 1954 SC 520); Harinagar 
Sugar Mills v. Shyam Sundar (AIR 1961 SC 
1969); Engineering Mazdoor Sabha v. Hind 
Cycles Ltd. (AIR 1968 SC 874); A. C. Com- 
panies v. P. N. Sharma (AIR 1965 SC 1595) 
and Jugal Kishore v. Sitamarhi Central Co-op. 
Bank (AIR 1967 SC 1494) in support of his 
contention that the Board of revenue is a 
Court of Judicature and it has inherent juris- 
diction. 


li. The decision in Bharat Bank’s case 
AIR 1950 SC 188 arose under the Industrial 
Disputes Act, 1947. In that case, the Supreme 
Court held that the Industria] Tribunal .dis- 
charges judicial functions very near to those of 
a Court although it is not a court in the tech- 
nical sense of the word and the words ‘deter- 
mination’, ‘cause or matter’ and ‘tribunal’ used 
in Article 186 of the Constitution of India ap- 
pear to have a special significance which is 
wide enough to give: jurisdiction to the Sup- 
reme Court to entertain an application for 
leave to appeal. Strong reliance has been plac- 
ed‘on the following observation of Mahajan. 
J., (as he then was) at page 202: : 


“it was again urged by Mr. Alladi that 
the word “tribunal” was introduced in the 
article to provide for cases of tribunals like 
the Board of Revenue. The suggestion does 
not appear to be sound because a Revenue 
Board has all the attributes of a Court of jus- 
tice and falls within the definition of the word 
“Court” in matters where it adjudicates on 
tights of parties.” l 
The aforesaid observation of the learned Judge 
has to be construed in the context in which 
it was made. As pointed out earlier, the Sup- 
reme Court had to consider the scope of Arti- 
cle 186 of the Constitution and whether the 
Industrial Tribunal is a tribunal for purposes 
of Article 186. The Court opined that the In- 
dustrial Tribunal is a tribunal within the mean- 
ing of Article 186. In any event, this observa- 
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tion is in conflizt with the view of the Sup- 
reme Court in Board of Revenue v. Vidya- 
wathi (AIR 1962 SC 1217) referred to earlier, 
which is a dinect authority on the point at 
issue and, therefore, it cannot be considered 


- to have any binding force. 


12, The scope of the decision in 
Bharat Bank’s case (AIR 1950 SC 188) has 
been stated by the Supreme Court in Durga 
Shankar v. Raghuraj Singh (AIR 1954 SC 520) 
at page 522 thus: 

“It is now well settled by the majority de- 
cision of this Court in the case of Bharat 
Bank Ltd. v. Employees of the Bharat Bank 
Ltd. AIR 1950 SC 188, that the expression 
‘tribunal’ as usec in Article 186 does not mean 
the same thing as ‘court’ but includes, with- 
in its ambit all adjudicating bodies, provided . 
they are constituted by the State and are in- 
vested with jucicial as distinguished from 
purely administrative or executive functions.” 
The same view has been reiterated by the 
Supreme Court in Engineering Mazdoor Sabha 
v. Hind Cycles Ltd. (AIR 1963 SC 874), The. 
learned Judge, Gajendragadkar, J., (as he then 
was) while considering the impact of the de- 
cision in Bharat Bank’s case (AIR 1962 SC 
1217) observed ‘thus: j 


“The majority decision of this Court was 
that the functions and duties of the Industrial 
Tribunal are very much like those of a body 
discharging judicial functions and so, though 
the Tribunal is not a Court, it is nevertheless 
a Tribunal for the purposes of Article 186.” 
The- decision of the Supreme Court in Viswa- 
mitra Press v. Workers of Viswamitra Press 
(AIR 1958 SC 41) also arose under the In- 
dustrial Disputes Act. What was held by the 
Supreme Court in Harinagar Sugar Mills v. 
Shyam Sunder (AIR 1961 SC 1669) was that 
the Central Government exercising appellate 
powers underS. 111 of the Companies Act, 
1956 isa tribunal within the meaning of Art, 
186 of the Constitution, exercising judicial 
functions. In A. C. Companies v. P. N. Sharma 
(AIR 1965 SC 1595) the Supreme Court held 
that the State Government exercising appellate 
jurisdiction under rule 6.(5) and (6) of Pun- 
jab Welfare Officers Recruitment and Condi- 
tions of Service Eules 1952, is a tribunal with- - 
in the meaning of Articles 186 and 227 of the 
Constitution of India. - 


13. The decision of the Supremo 
Court in Jugal Kishore v. Sitamarhi Central 
Co-op. Bank (AIR 1967 SC 1494 at P. 1499) 
relied upon by the petitioner is also distingui- 
shable on facts. Therein it fell for decision 
whether the Assistant-Registrar functioning 
under Bihar and Orissa Co-operative Societies 
Act is or is not a court subordinate to the High 
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Court for the purposes of Sec. 3 of Contempt 
of Courts. Act. On a consideration of the 


several provisions of the Bihar and Orissa Zo- 


operative Societies Act it was held that the 
Registrar in adjudicating upon a dispute re- 
ferred to him under Section 48 of ‘that Act, is 
a Court discharging the same functions and 
duties of a Court of law.- The learned Judge, 
Mitter, J., speaking for the Court observed: 


“It will be noted from the above that the 
jurisdiction of the ordinary civil and revenue 
Courts of the land is ousted under Section 57 
of the Act in case of disputes which fell under 
Section 48, A Registrar exercising powers 
under Section 48, must, therefore be held to 
discharge the duties which would otherwise 
have fallen on the ordinary zivil and revenue 
Courts of the land. The Registrar has not 
merely the trappings of a Court but in many 
respects he is given the same powers as are 
given to ordinary Civil Courts of the land by 
the Civil P. C. including the power to summon 
and examine witnesses on oath, the power to 
order inspection of documents, to: hear the 
parties after framing issues to review his cwn 
order and even exercise the inherent jurisdic- 
tion of Courts mentioned in Section 151 of 
Civil P. C. In such a case there is no difficulty 
in holding that in adjudicating upon a disrute 
referred under Section 48 of the Act, the Re- 


gistrar is to all intents and purposes, a Ccurt . 


discharging the same functions and duties in 
the same manner as a Court of law is expect- 
ed to do.” : 
Hence, that case does not assist the petitioner: 
The decisions of the Supreme Court referred 
to above are distinguishable on facts and do 
not come to the aid of the petitioner but on 
the other hand, the distinction between a tri- 
bunal and a Court of justice has been noticed. 
14. The counsel for the petitioner has 
pressed upon us an unreported decision of -his 
Court in R. C. No. 28 of 1969 dated 6-12-1¢71. 
That was a reference under the Income Tax 
Act, 1961. Therein it was held that the Inccme 
Tax Appellate Tribunal has inherent powers 
to set aside an ex parte order by it, on merits 
if it is of the view that the appellant has suffi- 
cient cause for non-appearance. That decision 
was reached by the Court on a consideration 
of the provisions of Section 88 (4) of the In- 
come Tax Act, 1922 which invested the Inccme 
Tax Appellate Tribunal with the powers of 
widest amplitude analogous to those of any 
appellate authority under the Civil P. C. al- 
though it is not strictly a court. That decision 
does not assist the petitioner herein as the 
Board of Revenue is held by us to be an ad- 
ministrative tribunal exercising quasi-judiial 
functions in discharge of its duties under Sec- 
tions 56 and 57 of the Act. 


`- I5. As observed by the Supreme Court 
in I. T. Commr., Bombay v. Walchand and 
Co. (AIR 1967 SC 1485 at p. 1487). 
“though the ‘Tribunal is pot a Court, it is 
invested with judicial power to be exercised in 
manner similar-to the exercise.of power of an _ 


` appellate Court acting under the Code of Civil 


Procedure. Authority to “pass such orders 
thereon as it thinks fit” in Section 88 (4) of 
the Income Tax Act, 1922, is not arbitrary; 
the expression is intended to define the juris- 
diction of the Tribunal to deal with and deter- 
mine questions which arise out of the subject 
matter of the appeal in the light of the evi- 
dence and consistently with the justice of the 
Case... .. 68. The. nature of the jurisdiction 
predicates that the Tribunal will approach and 
decide the case in a judicial spirit and for that 
purpose it must indicate the disputed questions 


_ before it with evidence pro and con and re- 


cord its reasons in support of the decision.” 
Hence, decisions relating to the jurisdiction of 
the Income-tax Appellate Tribuna] arising 
under the Income-tax Act are not applicable 
to the case on hand. The decision of the 
Supreme Court in Central Bank of India v. 
Gokal Chand (AIR 1967 SC 799) is an‘ autho- 
rity for the proposition that the Rent Control 
Tribunal under Delhi Rent Control Act (59 of 
1968) has all the powers vested in a Court’ 
under the Civil P. C. when hearing an appeal. 
That conclusion was arrived at on a considera- 
tion of the provisions of the statute. In 
Meenakshi Mills Ltd. v. Their Workmen (AIR 
1958 SC 158) the Labour Appellate Tribunal 
was held to have jurisdiction to review its own 
order as the Civil P. C. applies to the pro- 
ceedings before it. The decision arising under 
the Industrial Disputes Act as well as those 
arising under the Estates Abolition Act and 
Rent Control Acts have no application to the 
case on hand, On the same analogy, the deci- 
sion of the Supreme Court in Board of Revenue 
v. R. B. Ageacies (AIR 1978 SC 2807) = (1978 
Tax LR 2428) which is an authority for the 
proposition that revisional jurisdiction has been 
conferred on the Board of Revenue to pass any 
order relating to Sales-tax to remedy any in- 
justice perpetrated to the assessee, will have 
no application. A number of other decisions 
have been cited by the petitioner’s counsel but 
we do not prefer to consider them as they 
are not relevant to the point at issue. Whether 
the Board of Revenue is a Court or not, d 
pends upon its constitution and the powers 
vested in it under the statute. whether a par- 
ticular tribunal is a Court or not depends upon 
the facts and circumstances governing its con- 
stitution, functions and powers. As pointed 
out earlier, we have, on a consideration of the 
provisions of the Regulation whereunder the 
Board of Revenue was constituted and the pro- 
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visions of Sections 56 and 57 of the Act;-arriv- 
ed at å- conclusion that the Board of. Revenue 
is only the Chief Controlling: Revenue authority 
which is an administrative tribunal empowered 
to act and function as‘a quasi-judicial authority 
in the exercise of its powers under Sections 56 
- land 57 of the Act, but not .a Court having 
inherent jurisdiction. The powers of the 
Board to refund any excess stamp duty are cir- 
cumscribed by the very ..statute. ‘The Board 
cannot travel beyond the limitations provided 
under the Act. l ; 


16. The further submission of- Mr. 
Ramakrishna Rao that the petitioner is entitled 
to refund of the éxcess stamp duty on the 
application of the provisions of Section 72 of 
the Indian Contract Act and thé doctrine of 
unjust enrichment, cannot be acceded to. ‘This 
Court should not be obsessed with the fact 
that the petitioner was not liable to pay stamp 
duty on the first document on the basis of a 
regular sale deed as it has been found to be 
only an agreement to sell. This Court is also 
not now concerned with the powers of ‘the 
State Government to order refund of ‘the ex- 
cess stamp duty. The Government is not a 
party before us. Nor can the scope of the 


.referencée be ‘enlarged so as to take in such, 


questions. aly ee SS as 

17. Section 57 (1) of the Act -casts a 
duty on the Chief Controlling Revenue Autho- 
rity to state any case referred to it under Sec- 
tion 56 (2) or otherwise coming ‘to’ its notice 
when a substantial question of law is involved 
and refer such case to the High Court. A 
citizen also has a right to have such a case 


stated to, and determined, by the High Court. - 


Section 58 empowers the High Court to call 
for further particulars. relating to the.: case 
stated whereas. Section 59 requires the High 


Court to decide the question or questions rais-- 


ed in the case stated and deliver its judgment 
thereon containing the grounds on which de- 
cision is founded. Under sub-section (2) to 
Section 59, this Court has to send: a copy of 
its judgment to the Board of Revenue which 
shall, on receiving such copy, dispose of the 
case in accordance with. and in conformity 
with such judgment. The opinion of the High 
Court expressed in a reference under Section 
57 of the Act is binding on the Board of Re- 
venue. The jurisdiction of-the High Court 
while hearing references under Section 57 of 
the Act is not either original or ` appellate 
jurisdiction but it is only advisory in character 
just as in the case of references under the 
Income-tax Act. The High Court would not 
be concerned with the collection of revenue 
nor would it interfere with the collection of 
revenue in the exercise of its jurisdiction under 
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Section 57: See. Banarasi Dass v. ,Chief Con- 
trolling Revenue Authority, Delhi (AIR 1968 
SC 497) and Chief Controlling Revenue Au- 
thority, Bombay v. Maharashtra Sugar Mills 
Lid. (AIR 1948 Bom 254). The High Court 
is bound to express its opinion and advise only 
on the question or questions referred: to it but 
is not competent to express its opinion on any 
matter or matters not referred to it vide Guru 
Estate v. Commr. of Income Tax (AIR -1963 
SC 1452). The answer to the question or 
questions referred must be limited to the facts 
stated in the statement of facts and the High 
Court cannot travel beyond the statement of 
the case and permit the petitioner to argue 
any points which have been neither raised be- 
fore nor decided by the Board of Revenue. The 
facts found by the Board of Revenue which is 
the final fact-finding authority, are binding on 
this Court while hearing a reference under 
Section 59. In the present reference, this! 
court is not called upon to give a general ad- 
vice to the State Government about the ad- 
visability of, or justice in refunding the excess 
stamp duty paid by the petitioner voluntarily 
and out of mistake of law or of fact on the 
application of the doctrine of unjust enrich- 
ment. Nor can the provisions of Section 73 
of the Indian Contract Act be applied. It wag 


_ open to the petitioner to file a regular suit 


within the period of limitation or institute any 
other appropriate proceeding against the Stata 
for the recovery of the excess stamp duty paid 
by him by mistake of law or of fact, though 
voluntarily. The petitioner did not pray even. 
in the writ petition for the refund of the 
excess stamp duty paid by him but only pray- 
ed for a, Mandamus. directing the Board of 
Revenue to submit a statement of case and 
refer the question for the opinion of this 
court under Section 57 of the Act. Though the 
petitioner failed before the learned Single 
Judge, he succeeded in getting the issuance 
of Mandamus to the Board, before the Divi- 
sion Bench. This Court is therefore called 
upon to answer the question in the circumst- 
ances stated by the Board of Revenue. The 
petitioner seems to be particular in establish- 
ing the law relating to the power and jurisdic- 
tion of the Board of Revenue to refund the 
excess stamp duty paid by a citizen voluntarily 
due to a mistake of fact or of law rather than 
seeking the relief of refund of the excess stamp 
duty paid by him. a 

18. For all the reasons stated, the 
question is answered in the negative and in 
favour of the Board of Revenue and against 


the petitioner. 
KK 3 xx XK 
‘VENKATRAMA ‘SASTRY, Jj. 19. 


(Minority view):—- The point that has been 
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referred to the Full Bench for decision is as 
follows:— : 


“Whether the appellant vendee is entited 
to the refund of excess stamp duty paid <y 
him on the deed dated 12-6-1962, registered as 
document No. 2014 of 1962 in the office of 
the Sub-Registrar, Kaikalur under the pro.1 
sions of The Indian Stamp Act (Act 2 of 18€9) 
or otherwise? . 

20. The facts giving rise to this z2- 
ference are briefly the following: One Jæti 
Venkataratnam and his sons executed a deed 
on 12-6-1962 in favour of Maganti Suryana- 
yana the appellant, in this case, for a sum of 
Rs, 5,980/- styling it as an agreement of sale. 
They received an advance of Rs. 1,000/- aad 
the balance consideration had to be paid with 
interest on 11-6-1963 and ancther deed showd 
be executed by the vendors to complete the 
transaction of sale. ‘The possession of fae 
property was given to the vendee, Thorgh 
the transaction was an agreement of sale, as 
it was for consideration of Rs. 5,980/- it was 
stamped properly as if it was a sale deed. It 
was registered as document No. 2014 of 1€52 
in the office of the Sub-Registrar at Kaikal=r. 


21. In accordance with the stipulat.on 
in the earlier deed, another deed was execu-2d 
on 2-9-1968 in which the vendors acknowledg- 
ed receipt of full consideration together with 
interest and also irdemnified the purchaser 
against any loss to the extent of Rs. 2,70C/-. 
But this time the sale deed was executed o2 a 
stamp paper worth Rs. 44/- only treating if as 
a supplemental deed, confirming the original 
sale deed, which was registered as docum=nt 
No. 2014 of 1962 as aforesaid. When he 
second document was presented to the Sub- 
Registrar, Kaikalur for the purpose of registra- 
tion, he impounded it as one which was +n- 
sufficiently stamped. He ultimately requized 
the petitioner herein to pay the deficit stamp 
duty of Rs. 475.60 and a penalty of Rs. E/-. 
It was also decided by the District Registrar, 
to whom the document was sent, that he 
second document was a sale deed for cash œn- 
sideration of Rs. 8,492/- and the balance 
stamp-duty. had therefore to be paid. - The 
first document was held by him to be oaly 
an agreement to sell. Against the order of he 
District Registrar, Machilipatnam the psti- 
tioner carried the matter in revision to he 
Board of Revenue under Sec‘ion 56 (1) of ihe 
Indian Stamp Act. The Board framed two 
points for consideration. 

(1) Whether the earlier document execnt- 
ed and registered as documert No. 2014/6¢ of 
S. R. O. Kaikalur was a sale deed for a ezn- 
sideration of Rs. 5,980/- or an agreement to 
sell and 
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(2) Whether the subsequent document 
executed on 2-9-1968 is a sale deed for 
Rs. 6,492/- or a supplemental deed confirming 
the earlier sale with an indemnity for a sum 
of Rs. 2,700/-. i 
The Board decided that the first document was 
an agreement to sell, even though possession 
was delivered to the purchaser under that 
document and the second document was only 
a sale deed for cash consideration of Rupees 
6,492/- as the sale transaction was completed 
by this document and full consideration was 
paid thereunder, It was therefore held that 
the additiona] stamp duty and penalty levied 
on the petitioner was properly levied. The re- 
vision was therefore dismissed on 9-3-1965. 
But while dismissing the revision the Board ob- 
served “that since stamp duty leviable on a 
sale deed was collected on the earlier docu- 
ment, the parties are at liberty to seek refund 
of’ the excess duty paid under Section 45 of 
the Stamp Act and that the party may approach 
the District Collector . Krishna under Section 
45 with a refund application.” 


22, The Inspector General of Regist- 
ration, Andhra Pradesh, Hyderabad informed 
the Board on 6-5-1965 that the last observa- 
tion of the Board in the above order is not 
warranted as the stamp-duty on the first docu- 
ment was paid voluntarily, but not charged 
under Section 85 or 40 of the Stamp Act, and 
so the petitioner was not at all entitled for 
the refund. The Board considered that letter, 
gave an opportunity to the petitioner and re- 
ctified its earlier order dated 9-8-1965, by de- 
leting the direction in regard to the refund of 
stamp-duty made in the last portion of the ear- 
lier order. 

23. The petitioner thereupon preferred 
Writ Petition No. 1888 of 1965 for quashing 
the orders of the Board of Revenue. That 
Writ Petition was however dismissed. In the 
Writ Appeal No. 222 of 1968, preferred by the 
petitioner against the said decision their Lord- 
ships, K. V. L. Narasimham and Kuppuswami 
JJ, held-on 25-2-1971, that a case for reference 
has been made out under Section 57 (1) of 
the Act as a substantial question arose. Hence 
they directed the aforesaid question to be re- 
ferred to the High Court. 


24. The Board accordingly submitted 
a reference on the first occasion on 18-4-1972. 
But the question referred by it was not in ac- 
cordance with the directions given in the writ 
appeal. Hence we called for a fresh refe- 
rence. In pursuance of that direction, the 
Board has referred the question that is now 
posed before us.. 


25. Sri T. Ramakrishna Rao, learned 
counsel has argued the matter elaborately for 
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the petitioner and Mr. S. Rajalingam, learned 
Government Pleader has argued for the State. 
Elaborate citations were made by the peti- 
tioner’s counsel and reference will be made to 
some of them, which are considered to be 
necessary. 


26. There is no dispute about some of 
the facts. The first document, which. was 
really an agreement of sale, was stamped as 
a sale deed and full stamp duty was paid, no 
doubt voluntarily by the petitioner. 
The second document which was styled as 
supplemental deed was impounded by the 
Collector and excess stamp-duty has been 
collected under the provisions of the Stamp 
Act. Thereafter it was registered as document 
No. 14 of 1968 by the Sub-Registrar, Kaikalur 
on 2-9-1968. The petitioner herein has put 
in an application even on 28-4-1964 bringing 
it to the notice of the Board that stamp-duty 
has been paid twice for the same transaction 
and that is causing hardship and it may be 
refunded. A reminder was also sent on 12-7- 
1964, 


26-A. The question now posed before 
us is, whether the excess stamp-duty paid by 
the petitioner on the deed dated 12-6-1962 re- 
gistered as document No. 2014/62 can be 
refunded under the provisions of the Indian 
Stamp Act? 


27. It has not been paid after ` the 
document has been impounded, but the con- 
tention of the petitioner is that the second 
document on which a lesser stamp was suffi- 
cient was impounded and he was asked to pay 
stamp-duty once again. If the second docu- 
ment is treated to be the proper sale deed, the 
stamp affixed thereon is the proper stamp 
payable thereon. Hence there is no question 
of refund of that stamp-duty. But it is the 
contention of the petitioner that for the same 
transaction he had to pay stamp-duty twice. 
Hence the excess stamp-duty paid on docu- 
ment No. 2014/62 may be refunded to him. 


28. Section 88 of the Stamp Act pro- 
vides that any officer before whom any instru- 
ment chargeable with duty is produced and it 
appears that such instrument is not duly stamp- 
ed, he can impound the same: Section 85 of 
the Act says that no document, which is not 
properly stamped, shall be admitted in evi- 
dence for any purpose. We are not concerned 
with the question of admissibility of the docu- 
ment in this case. Under Section 38, the per- 
sori impounding the instrument under Section 
88, shall send the document to the Collector 
stating the amount of duty and penalty levied 
in respect thereof. Section 40 provides that if 
the Collector receives any document under 
Sec. 38 sub-section (2) and if he is of opinion 
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that such instrument is chargeable with duty 
and is not duly stamped, he shall require the 
payment of proper stamp-duty and penalty. 

29, Now in this case such excess 
stamp duty was demanded and penalty was 
levied on the second document; Section 45 of 
the Stamp Act runs as follows:— 

“45. (1) Where any penalty is paid under 
Section 35 or Section 40, the Chief Controll- 
ing Revenue-authority may, upon application 
in writing made within one year from the date 
of the payment, refund such penalty wholly or 
in part. i 

(2) Where, in the opinion of the Chief 
Controlling Revenue authority, stamp-duty in 
excess of that which is legally chargeable has 
been charged and paid under Section 85 or 
Section 40, such authority may, upon applica- 
tion in writing made within three months of 
the order charging the same, refund the ex- 
cess,” ` i 

30. The Chief Controlling Revenue 
authority here is the Board of Revenue. It has 
got power wherever stamp duty in excess of 
that, which is legally chargeable, has been 
charged and paid under Section 35 or 40, and 
it may, upon an application made within three 
months, order the refund of the excess. In this 
case the excess stamp duty has been demanded 
under Section 40 on the second document. 
There is therefore power in the Collector to 
order refund only the excess stamp duty paid 
on the second document, that is permissible 
under the provisions of this section. But the 
petitioner is not asking for that relief. Hence 
on the wording ‘of Section 45 it does not ap- 
pear that the petitioner can bring his case for 
refund under this section, 


31. Section 49 of the Act also pro- 
vides for allowance for spoiled stamps. It 
runs as follows:— 

“49, Subject to such rules as may be made 
by the State Government as to the evidence to 
be required, or the enquiry to be made, the 
Collector may, on application made within the 
period prescribed in Section 50, and if he satis- 
fied as to the facts, make allowance for im- 
pressed stamps spoiled in the cases hereinafter 
mentioned namely:— 

(a) to (c) xx XX, XX 

(b) the stamp used for an instrument ex- 
ecuted by any party thereto which:— 

(1) to (5) xx xX XX 

(6) becomes useless in consequence of the 
transaction intended to be thereby effected 
being effected by some other instrument be- 
tween the same parties and bearing a stamp of 
not less value.” 

In my opinion, the case of the petitioner can 
bə brought under this provision. The first 


1976 


document bas now become useless as a sale 
deed, as a transaction intended to be effected 
as a sale was effected validly by the second 
document. The second document is alse be- 
tween the same parties. It also bears a samp 
of not less value than the first document. On 
the other hand the stamp used for the second 
document is of more value than the stamz us- 
ed for the first document. There is no ether 
provision under this section, which disenitles 
the petitioner from claiming an allowance for 
the spoiled stamps on the first documemt as 
per Section 49. The only limitation provided 
by this section is that the application skould 
be made as per the provisions of Section 59. 
Section 50 provides specific periods only i= the 
case of documents coming within clause (d) 
sub-clause (5) and there is no clear provision 
regarding the period of limitation in regard 
to documents coming within clause (d) sub- 
clause (6). The provisions of Section 50, sub- 
section (8) run as follows: 


“Section 50. The application for~ relief 


under Section 4¢ shall be made within the 


following periods, that is to say:— 

(1) and (2) xx xx XX- Xx 

(8) in the case of a stamped paper in 
which an instrument has been executed by any 
of the parties thereto, within six months after 
the date of the instrument, or, if it is not d=ted, 
within: six months after.the execution thereof, 
by the person by whom it was first or alone 
executed: 

Provided that (a2) xx “xx xa 

(b) when, from unavoidable circumst- 
ances, any instrument for which another irstru- 
ment has been substituted cannot be given up 
to be cancelled within the aforesaid period, 
the application may be made within six 
months after the date of execution of the sub- 
stituted instrument.” 


82. According to Section 50 (8) second. 


proviso, the application can also be “made 
within six months after the execution of the 
substituted document. If the applicaticn of 
the petitioner is well within the time a: per 
this provision, there is no reason why thz re- 
fund contemplated by Section 49 shoulc not 
be made to the petitioner. Even assuming 
that the application was not within that period, 
since the petitioner has been pursuing hÈ re- 
medy by challenging the order impounding the 
second document by means of a revisicn to 
the Board, a writ petition to the High Court 
and writ appeal and thereafter a reference 
under Section 56 of the Act, it can be teken 
that there is a bona fide prosecution of pro- 
ceedings, which entitles him to ask for ezten- 
sion of the period within which he can ass for 
refund under that provision. i 
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33. My answer therefore to: the first 
portion of the point that is referred to is, that 
the petitioner has a right to ask for refund of 
excess stamp duty paid by him on the docu- 
ment dated 12-6-1962, registered as document 
NE 2014 of 1962 under Section 49 of the 

ct. ` 7 

34. Assuming that the above view is 
not correct, the pext question is whether the 
petitioner is entitled to the refund otherwise? 
Elaborate arguments have been addressed on 
the question that the Chief Controlling Re- 
venue ‘Authority, that is the Revenue Board 
in this case, has got ample powers to order 
refund of excess stamp duty paid in this case, 
which was not really due on a document ex- 
ecuted as an agreement of sale in the first in- 
stance. A lot of case-law has been cited and 
elaborate arguments were addressed on the 
question as to whether the Revenue Board is 
a Court-or tribunal and consequently if it is a 
Tribunal, whether it has got inherent powers 
to order refund of the excess stamp duty paid 
in this case. ` { 

35. On the-first question whether the ` 
Revenue Board is a court or Tribunal, we have 
got authoritative decisions of the Supreme 
Court. Jn Bharat Bank v. Employees of 
Bharat Bank (AIR .1950 SC 188) Mahajan J. 
pete page 202 in paragraph 40 as fol- 
ows: >. i 


> “Tt was again urged by Mr. Alladi that 


the word “Tribuna? was introduced. in the arti- 
cle‘to provide for cases of “Tribunals” like the 


Board of Revenue. The suggestion does not 
appear to"be sound, because a revenue Board 
has all the attributes of a Court of justice and 
falls within the definition of the word ‘Court’ 
in matters where it adjudicates on rights of 
parties. The word ‘tribunal’ has been. used in 
the previous legislation in a number of statutes 
and it is difficult to think that the Constitution 
when it introduced this word in Article 186 in- 
tended to limit its meaning to only those tri- 
bunals which though not described as Courts 
strictly speaking, were discharging the same or 
analogous functions as were being disharged by 
Courts.” - l ; 
The view of the learned Judges was that as 
the Revenue Board hasall the attributes of a 
Court of Justice, it falls within the definition . 
of a Court in matters, where it adjudicates on 
the rights of the parties. The subsequent de- 
cisions of the Supreme Court have treated the 
Revenue Board coming in proceedings under 
Section 56 of the Stamp Act as a Quasi Judi- 
cial Tribunal. l 
36. In Board of Revenue v. Vidya- 
wati (AIR 1962 SC 1217), Wanchoo J., speak- 
ing for the court observed at page 1220 as 
follows:-— 
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“Tt is clear therefore that Section 56 (2) 
deals with cases where there is a doubt in the 
wind of the Collector in regard to an instru- 
ment which comes up before him under the 
provisions of the Act as to the construction 
of the instrument and the provisions of the 
Act applicable to it. Such doubt itself shows 
that the point raised for the Collector’s deci- 
sion is a difficult point of Jaw.and from the 
very nature of the duty to be performed in 

such circumstances it appears clear that 
' Chief Controlling Revenue-authority has to 
decide the matter judicially and would thus 
be a quasi-judicial Tribunal.” Hg 

37. In Banarasi Dass v. Chief Con- 
trolling Revenue Authority, Delhi (AIR 1968 
SC 497) their Lordships dealing with the ap- 
plication for reference involving substantial 
question of law, under Section 57 (1) of the 
Stamp Act have observed that the Chief Con- 
trolling Revenue Authority is in a similar posi- 
tion as the Income-tax Tribuna] under analo- 
gous provisions in the Income Tax Act. 


38. Thus the latest view of their 
Lordships of the Supreme Court in regard to 
the Chief Controlling Revenue-authority is that 
it is a quasi-judicial Tribunal deciding cases 
judicially. 

39. The distinction between. a court 
and a Tribunal has been elaborately explained 
by Gajendragadkar, J. in.Engineering Mazdoor 
Sabha v. Hind Cycles Ltd. (AIR 1968 SC 874); 
at page 878: the learned: Judge observed as 
follows:— - ‘ ` 

“The expression a ‘Court’ in the technical 
sense is a Tribunal ċonstituted by the State as 


a part of ordinary hierarchy of courts which - 


are invésted with the State’s inherent judicial 
powers: The Tribunal] as distinguished from 
the Court, exercises judicial powers and de- 
cides matters brought ‘before it judicially or 
quasi-judicially, but‘it does not constitute a 
Court in the technical sense. The Tribunal, 
according to the dictionary meaning is a’ seat 
of justice; and in the discharge of its functions, 
it shares some of the characteristics of the 
Court. A domestic Tribunal appointed inde- 
partmental proceedings, for instance,- or ins- 
tituted by an industria] employer cannot claim 
to be a Tribunal under Article 186 (1). Purely 
administrative Tribunals, are also, outside the 
scope of the said Article, The Tribunals which 
are contemplated by Article 186 (1) are cloth- 
ed with some of the powers of the Courts. 
They can compel witnesses to appear, they can 
administer oath, they are required to follow 
certain rules of procedure; the proceedings be- 
fore them are required to comply with rules 
of natural justice, they may not be bound by 
the strict and technical rules of evidence, but 


the: 
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neverthless, they must decide on evidence ad- 
duced before taem; they may net be bound 
by other technical rules of law, but their de- 
cision must, nevertheless, be consistent with 
the general principles of law. In other words 
they have to act judicially and reach their 
decisions in an objective manner and they can- 
not proceed purely administratively or base 
their conclusions on subjective tests cr inclina- 
tions. The procedural rules which regulate 
the proceedings before the Tribunals and the 
powers conferred on them in dealing with 
matters brough: before them, are sometimes 
described as ths ‘trappings of a Court’ and in 
determining the question as to whether a parti- 
cular body or authority is a Tribunal or not, 
sometimes a rough and ready test is applied 
by enquiring whether the said body or autho- 
rity is clothed with the trappings of a Court.” 

The learned single Judge also referred to the 
decisions in Durga Shankar v. Raghuraj Singh 
(AIR 1954 SC 520) and Harinagar Sugar Mills 
v. Shyam Sunder (AIR 1961 SC 1669) besides 
referring to the observations made in Bharat 
Bank v. Employees of Bharat Bank (AIR 1959 
SC 188). Again the same learned Judge held 
in Indo China Steam Navigation Co. v. Jasjit 
Singh (ATR 1964 SC 1140) what are the trapp- 
ings of a Court; for instance it was mentioned 
that the right of the Tribunal to compel wit- 
nesses to appear before it and administer oath 
to them, that it-was required to follow certaia 
rules of procedure or to comply with the rules 


. of natural justice or the fact that the Tribunal 


was required to deal with the matters before 
it fairly, justly and on the merits and not be 
guided by subj2ctive considerations, and held 
that these are all indicative of the trappirigs 
of the Court, which are required to show that 
it should. adopt judicial or quasi-judicial ap- 
proach. Apart :from these tests of trappings, 
another test of importance is whether the body 
or authority has been constituted by the State 
Government and the State has conferred on it, 
its inherent judicial power. If these tests are 
satisfied then it is a Tribunal disposing of the 
matters judicial y. oh E 

40. . In A. C. Companies v. P. N. 
Sharma (AIR 1965 SC 1595) the learned Judge 
again followed this decision and laid down 
the same principles. It can therefore fairly 
be taken to be well settled now that the Chief 
Controlling Revenue Authority, i. e. the. Re- 
venue’ Board im this case, is a quasi-judicial 
Tribunal and is required to act judicially. 

4i. The next question that arises for 
our consideration is whether in the exercise of 
this judicial power it has got inherent powers 
to order refund in this case. The State has got 


inherent judiciel powers, which are delegated | ` 


to courts and to the Tribunals. The Courts 
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and Tribunal being the creatures of the Sate, 
also have got inherent powers. Section 151 
C. P. C. gives, ix addition, certain inhe-ent 
powers to the Courts in the following ternss:— 

“Nothing in this Code shall be deemed to 
limit or otherwise affect the inherent power 
of the Court to make such orders as mas be 
necessary for the ends of justice or to prevent 
abuse of the process of the Court.” 


42, It was held by their Lordships of 
the Supreme Court in Manmohan Lal v. Hira- 
lal (AIR 1962 SC 527) that it is not posible 
to hold that the provisions of the Code ccatrol 
the inherent power by liming it or otherwise 
affecting it. The mherent power has not been 
conferred upon the Court, it is a powe in- 
herent in the Court by virtue of its duty to do 
justice between the parties before it. 


43. There is therefore clear authority 
that the courts have got inherent powers rpart 
from the powers conferred upon them by Sec- 
tion 151 C. P. C. In the case of Tribznals 
which are also creatures of the State to deal 
with specific and special matters and on vhom 
some of the inherent judicial powers of the 
State are conferred, it would stand to reason 
and would not be opposed to any princples 
of law or public policy if we hold that such 
tribunals also have inherent powers to -pass 
orders in the ends of justice. 


44, In R. C. 28 of 1969 (Andh Pra) 
their Lordships K. V. L. Narasimham C. J., 
and Kuppuswami J., considered the question 
whether the Income Tax Appellate Tribunal 
had power to set aside an ex parte deeree. 
There is no privsion in the Act or rules for 
such a situation, Their Lordships on ar ela- 
borate consideration of the entire position held 
that the Tribunal has got inherent powers to 
set aside an ex parte decre2 passed on merits, 
if it is of the opinion that the appellan- has 
just cause for non-appeararce. The reassaing 
given by the learned Judges is as followzx— 


“The very basis of recognising inh=rent 
powers in a Court is that the law cannot make 
express provisions to suit all cases and it is 
the duty of a Judge to take care to see that 
justice is done. For instance, it is recogmised 
as one of the highest dutias of the Court to 
geo that the acts of the Court do not eause 
injury to any of the suitors. Therefore, if a 
court or a tribunal makes a clerical mis‘ake, 
it should have the power to correct its own 
mistake. Similarly, when a fraud has been 
played upon a court or Tribunal and a deci- 
sion has been obtained the court or Tribunal 
should have power to intervene and set side 
the decision which has been obtained by faud. 
Again if a decision has been rendered with- 
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out notice at all to the parties, or otherwise 
opposed to the principles of natural justice, it 
should be open to the Tribunal to set aside 
its order. Similarly, it would have inherent 
powers to pass orders for the proper disposal 
of the appeal, even though no specific provi- 
sion is made in the Act or the rules regarding 
the same. In Martin Burn Ltd. v. R. N. 
Banerjee (AIR 1958 SC 79) it was held that 
the Labour Appellate Tribunal has jurisdiction 
to set aside an ex parte order and restore the 
appellant’s application to its file.” 

After citing this decision their Lordships say 
as follows: 


“From this decision it is clear that the 
Supreme Court recognised that a Tribunal has 
inherent powers to set aside an ex parte order 
for the ends of justice.” 


Reference was also made to the decision in 
Sub Divisional Officer v. Srinivasa (AIR 1966 
SC 1164). 


45. The various instances, where such 
inherent powers can be used, cannot be ex- 
haustively mentioned. It depends upon the 
circumstances. In this particular case the 
petitioner has paid stamp duty twice for the 
same transaction. The State Government is 
not entitled to collect stamp-duty twice for 
the same transaction. The liability of the 
petitioner under the Stamp Aci is only to pay 
stamp-duty once under Section 17 of the Act. 
If in such a situation excess stamp-duty has 
been paid, either by mistake or as a voluntary 
payment, without knowing the consequence, 
the citizen should not be penalised for such 
an excess payment. The State Government 
cannot in fairness retain the amount so paid 
for a transaction which was never in existence. 
It also amounts to unjust enrichment on the 
part of the State. The Chief Controlling 
Revenue Authority opined that the stamp-duty 
has been paid by mistake on the first docu- 
ment, though it was considered to be an agree- 
ment of sale. It was therefore eminently a fit 
case in which the Chief Controlling Revenue 
authority should direct the refund of excess 
stamp-duty paid by a citizen, which the State 
was not entitled to retain any more as proper 


Stamp-duty has been paid on the second docu- 


ment which was considered as a sale deed. 


- 46. In this view my answer to the 
second portion of the reference is- that the 
Chief Controlling Revenue-authority has -also 
got inherent power to order refund of excess 
stamp-duty paid in such circumstances, as this, 
wherein the State cannot in fairness retain in 
its hands the stamp-duty paid on a document 
either voluntarily or un-intentionally. or by 
mistake. . 
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47. . In the above view I express my 
inability to accept the view pronounced by my 
learned brothers and dissent from the same. 

xx xx xx xX 

48. ` PUNNAYYA J. (Majority view):— 
I have had the advantage of perusing the 
separate and differing judgments prepared by 
my learned brothers Kondaiah, J., and Venkat- 
rama Sastry J. I find myself in full agreement 
with the conclusions arrived at and the reasons 
assigned therefor by Kondaiah J. 


49. However, I wish to add the fol- 
lowing few lines: The petitioner is claiming 
refund of the excess stamp-duty paid by him 
voluntarily on the first document. Section 45 
(2) of the Stamp Act is the only provision 
which deals with the refund of excess stamp 
duty. The power conferred upon the Chief 
Controlling Revenue Authority is circumscrib- 
ed by the circumstances mentioned therein. 
Unless and ‘until the excess stamp-duty has 
been charged and paid under Section 35 or 
Section 40, the said authority also is not com- 
petent to "refund excess stamp-duty. There 
is no other provision either in the Act or the 
tules made thereunder to exercise such ‘power. 
Section 39 invests the Collector:to refund 
penalty paid under sub-section (1) of Sec- 
tion 38, whereas the Board of Revenue can 
refund penalty by virtue of its specific powers 
under Section 45 (1). Sections 89 and 45 (2) 
empower the District Collector and the Board_ 
of Revenue respectively to‘ refund penalty if . 
the conditions specified theréin are satisfied. 


We are not concerned with the case of refund ` 


of penalty. Section 49 provides for allow- 
ance for spoiled stamps. It is ‘the Collector 
alone that is competent under Cls, (a) to (d) 
of Section 49. Special power has to be given 
in the manner specified therein. The Collec- 
tor is not invested with suo motu power to 
make allowance for spoiled stamps. But he 
can exercise the power only on the application 
made to him within’ the period of limitation 
prescribed therefor in Section 50. Further, the 
Collector has to make such enquiry as neces- 
sary and subject to the rules made for conduct- 
ing evidence or enquiry if necessary. He must 


exercise only if he is satisfied as to the facts, 


otherwise not. Section 49 is not applicable to 
a case where stamp-duty has been paid’ in 
excess voluntarily or by mistake of law by a 
citizen. Section -49 (d) (6) deals with a case 
of an instrument which becomes useless in 
consequence of the transaction intended to be 
thereby effected by another document between 
the same parties and bearing the stamp-duty 
-of not less value. This provision also is not 
applicable to the case on hand. The first 
:document which is found to be an agreement 
` ‘of sale has not become useless in consequence 


s A. LR. 


of the execution of the regular sale deed i. e, 
the second document. The provisions of Sec- 
tion 49 (d) are controlled by the proviso. It 
may be noticed that, no legal proceedings 
should have been commenced in which the 
document could and would have been offered 
in evidence and that the document is given 
up ‘as cancelled. Unless the provisions of 
the proviso are satisfied, Section 49 (d) cannot 
be said to have been attracted. In this case, ` 
the first document is not given up as can- 
celled. It is still -valid and operative docu- 
ment. :: There is another obstacle for the ap- 
plication ‘of Section 49 to the case on hand. 
There should be an application by the peti- 
tioner for claiming allowance’ and ‘relief for 
spoiled ‘stamps under Section 49 and such ap- 
plication must be made to the Collector with- 
in six months after the date of the execution 
of the first document, Admittedly there is no 


‘application to the Collector under Section 49. 


Therefore, the provisions of Section 49 (d) (6) 
would not come to the aid of the petitioner. 


` The -petitioner is not entitled to the relief of 


refund under the provisions cf the statute. . 


50. Sri T. Ramakrishna Rao, learned 
counsel for the petitioner, has, therefore not 
relied upon any of these provisions of the 
Stamp Act in his claim for refund. But. he 
strenuously contends that the Board of Re- 
venue being Tribuna} for adjudicating the 
matters relating to the Stamp Act has inherent 
: power to. pass orders for refund. 


n SL It is true that the functions and 
duties of Tribunals like the Industrial Tribunal 
are very much like those of a body discharg- 
ing judicial functions. It is also true that these 
Tribunals, whether domestic or quasi-judicial, 
act judicially and reach their decisions in an 
objective manner and their decisions must be 
consistent with thé general principles of law 
and they cannot proceed. administratively or 
base their conclusions on subjective considera- 
tions and they can exercise powers to compel 
witnesses to appear and administer oath and 
they are required to follow certain rules of 
procedures or to comply with the rules of 
natural justice (Vide LEnginesring Mazdoor 
Sabha v. Hind Cycles Limited (AIR 1963 SC 
874) and Indo-China Steam Navigation Com- 
pany v. Jasjit Singh (ATR 1964 SC 1140)). It 
is also true that the Tribunals are clothed 
with many of the trappings of the Court while 
adjudicating upon: the matters . referred to 
them. But yet they- cannot be held to have 
been vested with the inherent powers. Unless 
the statute under which the Tribunal is cov- 
stituted confers expressly on the Tribunal that 
it can exercise the inherent jurisdiction of 
Courts mentioned in Section 151 of Civil P. C. 
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as in the case of Registrar under Bihar and 
Orissa Co-operative Societies Act (Vide Jugal 
Kishore v. Sitamarhi Central Co-operative 
Bank, AIR 1967 SG 1494), the Tribunal can- 
mot exercise inherent powers as that if a 
Court of Judicature. In fact it is by virtue of 
exercising this inherent power that a court of 
udicature is held to be distinct and different 
from the Tribunal. Hence the Board of Re- 
venue has no inherent power to order refund. 

xx xx xx xx 

52. ORDER:— In view of the majo- 
rity opinion, the answer to the question is in 
the negative and against the petitioner. There 
shall be no order as to costs. Advocate’s fee 
is fixed at Rs. 250/-. 

Reference answered in favour of revenue. 


AIR 1976 ANDIIRA PRADESH 165 
_ LAKSHMATAH J. 

Kalva Suryanarayana and others, Peti- 
tioners v. The State of A. P. and others, Res- 
pondents. 

Writ Petna. No. 6111 of 1973 D/- 8-7- 
1975. l 
(A) Constitution of India, Article 225 — 
Nature, scope and ambit of jurisdiction of High 
Court — Article 226 is not intended for the 
enforcement of disputed right. 


The enforcement of the rights as con- 
templated under Article 226 is predicated on 
the assumption that he who seeks such en- 
forcement has a right inherent in him. Unless 


he establishes that right he cannot seek en- . 


forcement of the right under Article 226 of 
the Constitution when that very right is dis- 
puted and when that dispute can be resolved 
more ‘satisfactorily through its being agitated 
in a Civil Court. The power under Article 226 
of the Constitution cannot be utilised for a 
satisfactory determination of such rights. 
(Para 10) 
Where the pstitioners under Article 226 
claimed possession on the basis of their title 
which was disputed and the possession as well 
as the’ identity of the property was disputed, 
euch disputed questions of fact cannot properly 
be determined on affidavits in proceedings 
under Article 226 and the issues raised in the 
case can satisfactorily be determined only in 
a properly constituted suit before a Civil 
Court. ATR 1964 SC 685 Rel. on. AIR 1261 
SC 1570 and (1969) 1 SCWR 265, Disting. 
i {Paras 11, 12, 15) 
Cases Referred: Chronological Paras 
(1969) 1 SCWR 265 = 1969 UJ (SC) 20 13 


AIR 1964 SC 685 = (1964) 1 SCWR 186 11. 
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AIR 1961 SC 1570 = (1962) 2 SCR 69 11 


P. Babul Reddy, for Petit‘oners; G. VY. L. 
Narasimha Rao, for Nos. 1 and 2), Advocate 
General C. Ananda Rao on behalf of No. 3 
for Respondents. 

ORDER:— This is an application filed 
under Article 226 of the Constitution of India 
for the issuance of an appropriate writ direct- 
ing the State of Andhra Pradesh, the Ist res- 
pondent, the Director of Industries, the 2nd 
respondent and the Andhra Pradesh State Road 
Transport Corporation, the 3rd respondent 
forbearing them from interfering with the 
ownership and possession of the petitioners of 
the lands situated in Survey Nos. 65 and 66, 
Amberpet Sarf-E-Khas, now called Azamabad 
Industrial Area, Hyderabad. 

2. The case of the petitioners is that 
they are the owners of a plot comprising an 
extent of 25,000 sq. yards situated in Survey 
Nos. 65 and 66 Amberpet Sarf-E-Khas, 
Hyderabad. They purchased the same under 
a registered sale deed from one by name K. 
Nagayya, in 1855 Fasli. The vendor under 
the said sale deed Sri K. Nagayya purchased 
the same under a registered sale deed in 1350 
Fasli, The petitioners’ case is that they have 
been in possession of the land from the time 
they have purchased the same. 


3. One by name Dandu Pentaiah who 
purchased this property along with the Ist 
petitioner and who is the father of petitioners 
Nos. 2 to 4 and husband of petitioner No. 5 
applied to the Industrial Trust Fund in the 
year 1951 and obtained an allotment of 
Ac. 0-99 cents bearing plot No. 6 which was 
adjacent to the plot of the Jand the petitioners 
purchased. The Industrial Trust Fund, act- 
ing on behalf of the Government allotted that 
land under an agreement dated 6th Septem- 
ber, 1951. Sri Dandu Pentaiah applied for al- 
lotment of that land stating that if that land 
was allotted it will form a compact block to- 
gether with their own land, so that an industry 
could be started in that area as the same is 
situated in an industrial area. The petitioners 
further submit that they have been paying the 
cists continuously ever since they have purchas- 
ed the land in question. — 


4, The Andhra Pradesh State Road 
Transport Corporation intended to purchase 
the land in question and there was some cor- 
respondence between the petitioners and the 
8rd respondent. The petitioners made an 
offer to sell their land to the Srd respondent 
at the rate of. Rs. 40/- per square yard. The 
8rd respondent passed a resolution resolving to 
purchase the land at the rate of Rs. 25/- per 
square yard. The petitioners were asked to 
give a letter of consent and they have given 
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their consent to sell their land at the rate`of 
Rs. 25/- per square yard. When the 8rd res- 
pondent began to construct the fencing’ with 
cement poles and barbed wires enclosing the 
land of the petitioners, the petitioners ap 
proached the General Manager of the 8rd res- 
pondent. The General Manager seems to have 
replied stating that the Director of Industries, 
acting on behalf of the Government handed 
over the land to the 8rd respondent and 
therefore he was proceeding to construct the 
` fencing first in order to construct the build- 
ing if necessary in future. It is under those 
circumstances the petitioners approached this 
Court with the above application under Arti- 
cle 226 of the Constitution complaining against 
the attitude of the respondents as high-handed 
and that it is violative of Articles 19 (1) (b) 
and 81 of the Constitution of India. 

5. In the counter filed on behalf of 
the Ist respondent it is stated in paragraph (8) 
that “in reply to para 4 of the Writ Petition, 
I submit that the facts stated by the Writ 
petitioner viz., that the petitioners, are owners 
of the plot of land tothe extent of 25,000 sa. 
yards in Survey Nos. 65 and 66, Amberpet, 
Sarf-E-Khas of Hyderabad purchased under 
a registered sale deed from one K. Nagaiah in 
favour of the father of the petitioners Nos. 2 
to 4 and the Ist petitioner, that vendor 


Nagaiah. in his turn purchased the 
said land in 1850, Fasli, that after 
the death of Dundoo  Pentaiah, his 


share devolved ‘on’ ‘the petitioners 2 to 5,. 
that ever since they are in possession and en- 
joyment of the land are all incorrect. I sub- 
mit that in the year 1931 an area of about 136 
Acres and 4 Guntas including the 25,000 Sq. 
Yards for which the petitioners are now sett- 
ing up title was acquired by the Farman of 
H. E. H. The Nizam of Hyderabad in 1841 
in Musheerabad Village for Industria] Trust 
Fund. The Ist petitioner was never an ap- 
plicant. -7 


6. This plot was divided into several 
plots by the Engineer, City Improvement 
Board. The affairs relating to the allotment of 
plots etc. were being looked after by- the 
then Industrial Trust Fund. The Executive 
Engineer of the City Improvement Board hand- 
ed over the plots together with the blue-prints 
to the Industrial Trust Fund: The plots for 
which the petitioners are now’ claiming title 


is the land included in plot No. 6 of the plan ` 


prepared by the ‘then City ‘Improvement 
Board. ° The total extent of this plot is Ac.5.02 
cents. It includes the Ac.0-99 cents which the 
petitioners state’ that they had applied for 
- lease. Sri Dandoo Pentaiah had applied for 
` grant of a lease for the’ entire plots to the 
Joint Secretary, Industrial Trust Fund on 
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14-5-1949, enclosing a cheque for Rs: 500 as 
deposit towards the plot for the purpose of 
establishing Soap Plant having 25 tons capa- 
city per day and also the Printing Ink Manu- 
facturing Plant. In paragraph 6 it is stated 
that Dandoo Pentaiah applied for lease of 5 
Acres in Plot No. 6 on 14-5-1949 with. speci- 
fic undertaking that he would instal one con- 
tinuous Soap Plant with auxiliary machinery 
having a capacity of 25 tons of soap per day. 
Accepting that on 10-10-1952 the plot to the 
extent of Ac. 0-99 cents in Plot No. 6 in its 
western side was handed over to Shri D. Pen- 
taiah on 28-10-1952. The said Dandoo Pen- 
tiah did not execute any lease deed, nor did he 
start any construction. According to- the 
respondent Dandoo Pentaiah violated the 
conditions of allotment. Sri Dandoo Pentaiah 
is stated to have failed to pay the rents also 
for the past 5 years. - 


7. It is under those circumstances, 
according to the Ist respondent, the allotment 
in favour of Dandoo Pentaiah was cancelled. 
The allotment was cancelled on 12-10-1978 
and the possession of the plot was resumed on 
18-10-1978 and on the same day it was de- 
livered to the Andhra Pradesh State Road 
Transport Corporation after serving the orders 
of termination. The A. P. S. R. T. C. took 
possession of the plot. It is further stated in 
the counter that the petitioners have no right 
and if they have any title they could have 
taken appropriate~action instead of resorting 
to invoke Article 226 of the Constitution of 
India. The petitioners are merely setting up 
title over the land which belong to the res- 
pondents, When there is a dispute about the 
ownership, the proper forum for agitation of 
such rights is the Civil Court but not the: High 
Court under Article 226 of the Constitution. 


8. The other counter affidavits filed 
on behalf of the respondents simply reiterate 
the stand taken by the Ist respondent. Sri 
P. Babul Reddy, the learned counsel appear- 
ing for the petitioners submits that the land 
in question belongs to the petitioners as the 
registered sale deeds referred to already in- 
dicate the petitioners having been in continu- 
ous possession and enjoyment of the land in 
question. They. haye been paying the cists, 
The Road Transport Corporation negotiated 
for the purchase of the land with . the peti- 
tioners. The petitioners wanted to sell it at 
the rate of Rs. 40/- per square yard, but that 
was not accepted by the 8rd respondent. The 
8rd respondent passed a resolution stating that 
Rs. 25/- per«square yard-.is the reasonable 
amount. :: The : acceptance in-that. direction 
from the petitioners was also stated to have 
been obtained. Under those circumstances, 
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the respondents’ attitude in attempting to dis- 
possess the petitioners from such lands is High- 
handed and that it is violative of the protec- 
tion guaranteed to them under Article 19 (1) 
(b) and Article 31 of the Constitution of India 
The learned Advocate General appearing on 
behalf of the respondents submits that the 
land belonged to thé Government as early as 
in the year 1931. The land in question was 
acquired by the Firman of H. E. H. The 
Nizam of Hyderabad in Mushirabad village for 
Industrial Trust Fund and the respondents 
were having both the title as well as the pos- 
session. Under those circumstances, the learn- 
ed Advocate General contends that the remedy 
under Article 226 is hardly an appropriate one 
as the resolution of issues raised in this case 
involved disputed questions of fact and there- 
fore the Civil Court is the proper forum for 
solving such problems. That is counterei by 
the learned counsel for the petitioners by say- 
ing that though it is not meant to have ques- 
tions of titles being decided in an application 
under Article 226 of the Constitution, still the 
possession of the petitioners was not disputed 
by the authorities concerned. They have been 
paying the cist and the 8rd respondent also 
negotiated with the petitioners for the purchase 
of the land in question and at no time their 
possession was disputed and that circumstance 
` itself is sufficient to clothe them with an in- 
terest, which needs protection under Article 
226 of the Constitution. 


9. Tt is not as if the petitioners are 
setting up any alternative right to the land on 
the ground of having. perfected their title by 
adverse possession. Their possession is tased 
upon their purchase evidenced by certain re- 
gistered sale deeds. In this case the tite of 
the petitioner is disputed. The possessicn of 
the petitioner is also disputed and the res- 
pondents state that they acquired this lard in 
the year 1981 itself. : 


10. The nature, scope and ambit of 
the jurisdiction of this Court under Article 226 
of the Constitution thus falls for consideration 
in this Writ petition. Power is conferred on 
the High Courts under Article 226 only for the 
enforcement of any of the rights conferred 
by part III and for any other purpose. In 
other words it is the enforcement of the rights, 
be they thus conferred under part IH or under 
any authority of law, that is contemplated 
under Article 226 of the Constitution. Arti- 
cle 226 is not intended for the enforcement 
of a disputed right. The enforcement of the 
rights as contemplated under Article 226 is 
predicated on the assumption that he who 
seeks enforcement has a right inherent in him. 
Unless he establishes that right he cannot seek 
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enforcement of the right under Article 226 of 
the Constitution when that very right is dis- 
puted and when that dispute can be resolved 
more satisfactorily through its being agitated 
in a Civil Court. I find that the power under 
Article 226 of the Constitution cannot þe 
utilised for a satisfactory determination of such 
rights. 

11L The Supreme Court said in the 
case of State of Orissa v. Ramchandra AIR 
1964 SC 685. at p. 688, that under Article 226 
of the Constitution the jurisdiction of the High 
Court is undoubtedly very wide. Appropriate 
Writs can be issued by the High Court under 
the said Article even for purposes other than 
the enforcement of the fundamental rights and 
in that sense, a party who invokes the special 
jurisdiction of the High Court under Article 
226 is not confined to cases of illegal invasion 
of his fundamental rights alone, but though 


_ the jurisdiction of the High Court under Article 


226 is wide in that sense, the comcluding words 
of the article clearly indicate that before a 
writ or an appropriate order can be issued in 
favour of a, party, it must be established that | 
the party has a right and the said right is 
illegally invaded or threatened. The existence 
of a right is thus the foundation of a peti- 
tion under Article 226. In paragraph 11, the 
Supreme Court observed that” “Ordinarily, 
where property has been granted by the State 
on conditions which made the grant resumble, 
after resumption it is the grantee who moves 
the court for appropriate relief, and that pro- 
ceeds on the basis that the grantor State 
which has reserved to itself the right to resume 
may, after exercising its right, seek to recover 
possession of the property without filing a 
suit. But apart from this aspect of the matter, 
it is difficult to see how the High Court was 
justified in issuing the writ in the present ap- 
peals the inevitable consequence of which 
would be that the respondents could remain 
in possession of the property until the appel- 
lant files a suit against them; and that, in our 
opinion, would not be justified unless questions 
of title are determined and it is held that the 
appellant must file a suit before the respon- 
dents can be dispossessed. It appears that in 
issuing the writ in favour of the respondents, 
the High Court failed to appreciate the legal 
effect of the conclusion that questions of title 
cannot be tried in writ proceedings, Once it 
is held that the question of title cannot be 
determined, it follows that no right ean be 
postulated in favour of the respondents on the 
basis of which a writ can be issued in their 
favour under Article 226.” What is manifest 
from the aforesaid decision is that questions 
of title cannot be determined in proceedings 
initiated under Article 226 of the Constitution 
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. [of India. In the present case, it is not as if 
the petitioners claimed any title on the basis 
of their being in possession.. Their possession 
is based upon title which itself is disputed. 
Therefore when the title of the petitioner is 


disputed and that position is not disputed and - 


‘when that possession also is disputed, it is not 
possible for this court to grant the relief 
claimed by the petitioners. The possibility of 
the petitioners being dispossessed before they 
can seek remedy in a Civil Court on account 
of the need to issue a notice under Section 80 
C. P. C. is hardly a circumstance to be taken 
into account while exercising the discretion 
conferred upon this Court under Article 226 of 
the Constitution. My ‘attention has been 
ldrawn by Sri Waghray, the learned counsel 
appearing in Writ Petition No. 6116 of 1973 
raising the same point to a decision rendered 
in the case of Bishandas v. State of Punjab 
(AIR 1961 SC 1570). That is a case where 
on the land belonging to the Government, a 
Dharmasala, temple and shops were construct-. 
ed. The Darmasala was built for the benefit 
of the travelling public and the members of 
the public offered worship in the temple. 
After the death of the person who obtained 
- originally permission from the State Govern- 
ment to build that Dharmasala and temple, his 
family members continued the management. 
But they were subsequently dispossessed of 
the properties by an executive order passed ‘by 
the Sub-Divisional Officer, in pursuance of the 


directions given by. the Deputy Commissioner _ 


and the management of the property was plac- 
ed in charge of the Municipal Committee, The 
petitioners filed a writ petition under Article 
82, of the Constitution challenging the action 
of the Government. The Supreme Court was 


of the view that the petitioners before them. 


` were not trespassers because the land -was 


granted by the Government and the structures - 


brought in were only subsequent to the obiain- 
ment of the permission. from the, Government. 


In that context the Supreme Court held that- 
because the petitioners were not traspassers, 


the action of the authorities is highhanded 


and therefore the writ sought for was granted. . 


12, The point raised in our case is 
whether the petitioner should be entitled to 
have a disputed right enforced under Arti- 
cle 296 and whether a civil. Court is not the 
Jproper forum for agitating such disputed ques- 
tions pertaining to title and possession. There 
is nothing in that decision to throw any light 
upon this aspect of the matter. There is a posi- 
tive assertion by the respondents in the pre- 
sent case that these lands were acquired by 
H. E. H. the Nizam of Hyderabad and 


that they belonged to the Government, with ` 


a counter assertion by the petitioners to the 
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effect that they own the lands. The posses- 
sion also, as already noticed of the petitioners, 
was disputed and the identity of the property 
also is disputed. Such disputed questions of 
fact can hardly be said tc be proper matters 
that could. be satisfactorily disposed of through 
affidavits in the proceedings under Article 226 
of the Constitution. 


13. The next case is one rendered in | 
the case of Wire Netting Stores v. Delhi 
Development Authority (1969) I- SCWR 265. 
The matter in that case arose under the pro- . 
visions contained in the, Public Premises (Evic- 
tion of Unauthorised Occupants) Act, 1958, 
The Supreme Court held that the action taken 
by the Estate Officer without following the 
procedure prescribed under Section 4 is not 
valid in law. Jon : ae 

14. ~- In the present case siich a provi- 
sion was not invoked by the respondents and 


., according to the contention of the petitioner 


the Government ought to nave taken steps 
either under the -provisions contained in the 
Land Encroachment Act or under the Land 
Acquisition Act. .That contention was rightly. 
repelled by the learned Advocate General by 
saying that when the Government is claiming 
the title in the land in question there is no 
question of initiating the proceedings under 


Land Acquisition Act, and when according 


to the Goyernment the petitioners are not in 
possession there is no question of invoking the 


‘provisions ‘contained in the Land Encroach- 
’ ment Act for dispossessing the petitioners treat- 


ing them.as trespassers. Therefore, this: Sup- 
reme Court decision, which merely involves 
the action taken contrary to the provision of 
law is of little assistance to the petitioners in 
this case. i 


15.: No authority "has been placed by . 
the petitioners before us ts show that in the 
context of Article 226 of the. Constitution of 
India, disputed rights also can be enforced. In 
the present case, the rights that were sought 
to be enforced. were such disputed rights, 
whether they relate to the title or to the pos- 
session. For the aforesaid reasons, I am 
satisfied that the discretion conferred upon this 
Court under Article 226 of the Constitution 
cannot be exercised in favour of the vetitioners - 
and the issues raised in this: case can satis- 
factorily be determined only in a properly con- 
stituted suit before a Civil Court and the 
remedy sought for by the petitioners is mis- 
conceived. The Writ Petition is therefore dis- 
missed, but in the circumstances without costs. 
Advocate’s fee Rs. 100/-. 


Petition dismissed. 
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V. J. Mahamood Naina, Petitioner v. State 
of A. P. and others, Respondents. 

Writ P. No. 717 of 1974, D/- 30-6-1975. 

(A) Wak£ Act (1954), Sections 12, 2@, 11 
— Scope of proviso to Section 12 — Pro- 
ceedings of Board resulting in reconstitation 
of Committee — Not invalid i in view of Sec- 
tion 20. f 

The object of the main Section 12 is to 
define the duration of the members of the 
Board and the object of the proviso is to see 
that there should not be any hiatus in the con- 
tinuation of the membership. The proviso 
cannot be said to be invalid for the reason 
that it seeks to whittle down the effect o£ the 
main section. Object of Act and Section. 12 
and effect of Section 20 pointed. `. 

(Paras 18, 17, 16) 

In view of Section 12 and notwithstand- 
ing the fact that the term of the office oF the 
members stood. expired, still on account cf the 
impact of the proviso, the members shall 
have to hold office until the appvintmeant of 
the successor is notified in the official gazette. 
It is the State Government: that is competent 
to appoint the members cf the Board under 
Section 11, and it is only the State Govern- 
ment that can issue the proceedings securing 
the continuation of the Board: In view of 
Section 20 the proceedings of the Board result- 
ing in the reconstitution of the District Wakf 
Committee cannot be invalidated and, there- 
fore, the impugned proceedings are valid in 
law. ; 


(Paras 19, 20), 


Mr. S. M. Hasan, fcr Petitioner; The 
Govt. Pleader for G. A. D. on behbelf of 
(No. 1), Imamullah Baig for Imthiaz (for No. 
2y and P. L. N. ae, (for No. 8), for Res- 
pondents. 


ORDER:— The petitioner ‘and ten others 
were appointed as members of the- District 
Wakf Committee, Chittoor Distnict for a 
period of three years. “The Andhra -Pradesh 
Wakf Board ‘accorded sanction for the re- 


constitution of that District Wakf Committee. . 


As the term of the Office for the District’ Wakf 
Committee expired on 1-10-1972 (sic, the 
Wakf Board extended the term of Office of the 


said committee for a further period of. six- 


months commencing: from 1-10-1972 (s-c) or 
-© till a new committee .is reconstituted which- 
ever is earlier. 


2. The petitioner received a copy of 
the proceedings of the Andhra Pradesh Wakf 
Board dated 10-12-1973 pertaining to the re- 
constitution of the Distrist Committee for 
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Chittoor District with effect from the date of 
the order. The Inspector-Auditor of Wakf, 


Chittoor District was directed to obtain com- 


plete change from the ex-President and hand 
over to the new President. 

3. Questioning the validitv of the 
reconstitution of the Committee by the Board 
on 10-12-1978, the petitioner filed an appli- 
cation under- Article 226 of the Constitution of 
India for the issuance of a Writ of Mandamus 
directing the State of Andhra’ Pradesh the Ist 
respondent, the Secretary, Andhra - Pradesh 
Wakf Board, the 2nd respondent and the 
District Wakf Committee, Chittoor District, 
the 8rd respondent to act under the Wakf Act 
of 1954 and refrain from taking any action 
against the petitioner and other members of 
the District Wakf Committee constituted as 
per Andhra Pradesh Wakf Board’s resolution 
dated 4-9-1969 and continued in Board’s Re- 
solution No. 17/73 dated 19-1-1973. 

4. Sri S. M. Hassan, learned counsel 
appearing for the petitioner contended that 
the proceedings of the Wakf Board dated 
10-12-1973 directing the reconstitution of the 


“Wakf Committee are null and void as the term 


of the Wakf Board itself by then expired and 
the Government acted without any jurisdic- 
tion in extending the period of that Board. 


5. The learned Government Pleader 
contended, supported by the learned Counsel 
for the re-constituted Committee that the re- 
constitution of the Committee is valid and the 
term of the Wakf Board also was extended 
legally. 

6. The Wakf Act, 1954 was enacted 
with a view to providing for the better ad- 
ministration and supervision of Wakfs, The 
expression ‘Board’ is defined under Section 3 
(c) of the Act to mean ‘a Board of Wakfs es- 
tablished under Sub-section (1) or as the case . 
may be, under Sub-section (1-A) of Section 9.’. 


7. Section 9 (1) provides for the es- 
tablishment of a Board of Wakfs through the 
issuance of a notification in the official gazette 
by the State Government. Under sub-sec. (2) 
of the said section, the Board shall be a body. 
corporate having perpetual succession and a 
common seal with power to acquire and hold 
property and to transfer any such property 
subject to such conditions and restrictions as 


may be prescribed and shall by the said name 


sue and be sued. 


8. Section 10 provides for the com- 
position of a Board. The Board under that 
section. shall consist of eleven members, in 
the case of a State and the Union Territory 
of Delhi; and five members in the case of 
any other Union Territory. There shall be 
a Chairman of the Board who shall be elect- 
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ed by the members fom amongst 
selves. 

9. Under Section 11, the members 
of the Board shall have to be appointed by 
the State Government by notification in the 
official gazette from the categories of persons 
mentioned therein. 

10. Section 12 defines the term of 


them- 


office of the members of the Board and pro- 


vides: 

“a.a member shall, notwithstanding 
the expiration of his term of office continue 
to hold office until the appointment of his 
successor is notified in the Official Gazette.” 


10-A. Section 15 enumerates the 
various functions the Board shall have to dis- 
charge. 

11. Under Section 16, the Board has ` 


been given the power to establish either 
generally or for a particular purpose or for 
-any specified area or areas committees for 
the supervision of Wakfs. The constitution, 
functions and duties of such committees shall 
be determined from time to time by the 
Board, 

12, Under Section 20, no act or pro- 
ceeding of the Board shall be invalid by 
reason only of the existence of any vacancy 
amongst its members or any defect in the 
constitution thereof. - 

18. That is the scheme of the” Act 
as forthcoming from the provisions contained 
in the Act. 

14. ©The Government of Andhra 
Pradesh extended the term of the Wakf 
Board under, Section 12 of the Wakf Act by 
its letter dated 29-9-1978. But for that ex- 
tension the term of the Board would have 
expired by 30th September, 1973, The im- 
pugned proceedings of the Board were issu- 
ed on 10-12-1978. Sri Hassan, learned coun- 
sel for the petitioner contends that the Gov- 
ernment acted without any further authority 
or jurisdiction in extending the period of 
the Board and that is contrary to Section 12 
of the Act and that proviso appended to Sec- 
tion 12 cannot be construed in such.a- way 
as to whittle down the main provisions of the 
Act and as such the Board is not legally and 
validly constituted and, therefore any pro- 
ceedings issued by such a Board directing. 
the reconstitution of the Committee are also 
afflicted with a corresponding jurisdictional 
infirmity. 

15. As against that contention, the 
learned Government Pleader submitted that 
the proviso cannot be interpreted in the way 
in which it is sought to be interpreted by the 
learned counsel for the petitioner and even 
otherwise Section 20 of the Act saves the 
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proceedings of the Board from any onslaught 
of invalidity. 

16. As per Section 12, the members 
of the Board held office for five years. The 
Board is an incorporated body having per- 
petual succession. No act or proceeding of 
the Board is invalid as per Section 20 by 
reason of the existence of any vacancy 
amongst its members or any defect in the 
constitution thereof. The proviso appended 
to Section 12 only provides that a member 
shall notwithstanding the expiration of his 
term of office continue to hold office until 
the appointment of his successor is notified 
in the official gazette, 


17. The object of the Act is to secure 
the continuity cf the Board structurally as 
well as functionally. The term’of the mem- 
bers of the Board was fixed at five years 
under Section 12 having regard to the one- 
rous duties that have got to be performed. 
With a view to securing that there should 
not be any hiatus in the continuity of the 
membership of the Board, ‘the proviso was 
appended to Section 12. The proviso does not 
say that the members of the Board can hold 
oftice for more than fivé years. It only pro- 
vides for an eventuality of there being some 
delay in the appointment of the successor in 
which case a member can continue to hold 
office, notwithstending the expiration of his 
term of office, till the ‘successor’s appointment 
is notified in the official gazette. This. pro- 
viso is also not contrary to the object of the 
Act, when the object of the Act is that the 
Board should continue, discharging its duties 
unhindered and unhampered by any defect in 
the constitution of the Board or on account 
of any vacancy among its members. If the 
proviso is not tc be interpreted in the way 
in which it is sought to be interpreted by the 
learned counsel for the petitioner, there is 
no dispute that the Board can be said to have 
been constituted validly. 


18. _ The object of the main Sec. 12 
is to define the duration of the members of 
the Board and the object of the proviso is to 
see that there should not be any hiatus inj. 
the continuation of the membership. There- 
fore, what is sought to be provided for by 


the proviso cannct be said to have been dealt 


with by the mair: section itself. The proviso 
eannot be said to be invalid for the reason 
that it seeks to whittle down the effect of the 
main section. i 
19. Therefore, in view of Section 12 

and notwithstanding the fact. that the term] - 
of the office of the members stood expired, 
still on account cf the impact of the proviso, 
the members shell have to hold office until 
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the appointment of the successor is notfied 
in the official gazette. It may also be nated 
in this connection that it is the State Gov- 
ernment that is competent to appoint the 
members of the Board under Section 11, and 
it is only the State Government that issued 
the proceedings securing the continuatioa of 
the Board. 

‘20. - Even otherwise, under Section 20 
no act or proceeding af the Board shall be 
invalid by reason only of the existenc2 of 
any vacancy amongst the members or any 
defect in the constitution thereof. Wha-ever 
may be the validity of the contention raised 
by the petitioner with respect to Sectior 12, 
in view of Section 20 the proceedings o: the 
Board resulting in the reconstitution of the 
committee cannot be invalidated and, there- 
fore, the impugned proceedings are vald in 
law. 

2L The learned Government Pleader 
raised a question of laches stating that the 
committee is not compstent to maintain this 
application. That objection was not taken 
in the counter and the correspondence be- 
tween the committee and the concerned 
authorities as placed before me by the l2arn- 
ed counsel for the petitioner discloses that 
they were permitted to continue till it 5 re- 
constituted. I do not find any merits in this 


submission of the learned Government 
Pleader. 
22, For the aforesaid reasons, = am 


satisfied that the impugned proceeding: are 
not invalid and they are valid. The Writ 
Petition is, therefore dismissed but, in the 
circumstances, without costs. Advocate’: fee 
Rs. 100/-. : 

Petition dismissed, 
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Haji Zakaria and others, Appellants v. 
Naoshir Cama and others, Respondents, i 

Appeal against order No. 298 of 1972, 
D7- 7-8-1975. ~~ 

(A) Motor Vehicles: Act (1939), Sec- 
tion 96 (2) — Grounds of defence far in- 
sures — Driver of car not guilty of rası and 
negligent driving — If and how far a de- 
fenor. . 

As a general principle the requirement 
of proof of rash and negligent driving cf the 
car involved in the accident giving rise to 
the claim will defeat the very purpos2 of 
motor insurance. (Para 15) 
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` The liability of the insured and con- 
sequently of the insurer to com- 
pensate a third party dying or becoming 
injured on account of the use of the insured 
vehicle irrespective of whether the death, 
injury etc. has been caused by rash and 

negligent driving. Case law discussed. 
(Paras 16, 17 and 18) 

(B) Motor Vehicles Act (1939), Sec- 
tion 96 (2) — Grounds of defence for in- 
surer — Death of insured but policy in force 
— Insurer if and how far liable for compen- 
sation. 

When the policy clearly showing the 
coverage to be of the car and not of the 
insured is in force but the insured had died, 
even though his heirs have neither renewed 
the policy nor took it out in their name, it 
cannot be contended that despite the non- 
expiry of the insurance period the liability 
of the insurer has come to an end. It is 
only the vehicle and its use are made mate- 
rial in respect of third party risks. Death of 
the insured also is not one of the grounds of 
defence of insurer prescribed by Section 96 
(2). (Paras 21 and 22) 

Further on the death of the insured his 
car passes to his heirs as his property. On 
principle then the insurance therefor is also 
property and consequently that policy with 
rights thereunder devolves on the heirs by 
operation of law. It follows that the heirs 
on the death of the insured become entitled 
to the benefits of the policy still in force. On 
this ground also the liability arising out of 
the use of the car in such a case has to be 
borne by the insurer when there is nothing 
in the policy to prevent his heirs to succeed 
to the car and the rights under the policy. 

(Paras 23 and 27) 
Cases Referred: Chronological Paras 


AIR 1973 Deihi 115 = 1972 ACJ 814 24 
AIR 1973 Ori 166 = 1973 ACY 46 24 
AIR 1972 Andh Pra 151 
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(FB) 19 
1970 ACJ 104 = (1969) 89 Com Cas 911 
(Mad) 24 
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466 24 
AIR 1964 SC 1786 = (1964) 7 SCR 
867 20, 26 
(1964) 1 All ER 821 = (1964) 1 WLR 
158 25 


AIR 1962 Punj 540 = 64 Pun LR 448 19 
AIR 1959 SC 1331 = (1960) 1 SCR 168 19, 


20 
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V. Rajagopala Reddy, T. H. B. Chala- 
pati, for Appellants; C. Padmanabha Reddy, 
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(for Nos. 1, 4, 5 to 10), A. S. Prakasam (fo 
No. 2) Respondents. : f 


A. SAMBASIVA RAO, ACTING C. J.:— 
Questions of substantial import relating to 
the claims arising out of Motor Accidents 
arise for consideration in this appeal. 


2. . The appeal'relates to a claim aris- 
ing out of a motor accident which took place 
on 4th June, 1967 on what is popularly 
known as Tank Bund Road which connects 
the twin cities.of Hyderabad and Secundera- 
bad. One M. A. Khader (hereinafter called 
the deceased) met with his death in the ac- 
cident. He was then driving a scooter which 

collided with a convertible standard Herald 
` car bearing registration No. KLE 2860 which 
was being driven by the Ist respondent. The 
five legal representatives of the deceased who 
include his parents, his widow and his child- 
ren, filed O. P. 176/67 before the Motor Ac- 
cidents Claims Tribunal under Section 110-A 
of the Motor Vehicles Act, 1989 claiming 
compensation in a sum of Rs, 4,53,222/.. 
There are many respondents to the action, 
the Ist respondent being the person who was 
driving the car. The 2nd. respondent is the 
Hindustan General Insurance Society Limited 
with which the car was insured. The car 
orginally belonged to one N. C. Cama who 
had died intestate on. 28rd April 1967 leav- 
ing behind him several heirs, Along- with 
Ist respondent, respondents 8 to 10 are those 
heirs. : 


3. We will now notice the respective 
contentions of the parties who may be broadly 
‘analysed into three categories. The petitioners 
are one, respondents 1, 8 to 10 are another 
and the 2nd respondent viz., the Insurance 
Company is the third. The petitioners allege 
that on 4-6-1967 at about 515 P. M. the 
deceased was proceeding on his Vespa scooter 
along the Tank Bund road from Secundera- 
bad side to Hyderabad. The Ist respondent 
was proceeding from the. Hyderabad side to 
Secunderabad side in the motor car with six 
other persons sitting in it and himself driv- 
ing it. He was driving the car in a rash and 


negligent ‘manner as a result of which a col- > 


lision between the car and the scooter took 
place near an electric pole No. T. S.: 156/22. 
The deceased sustained multiple injuries on 
the head, chest, leg etc. and. died practically 
instantaneously before’ any medical aid could 


be rendered to him. His monthly income was ` 


between’ Rs. 1200/- to Rs. 1800/-. If his 
earnings and his future prospects are consi- 
dered, the loss of earning capacity for the 
next thirty years would amount to 4 and half 
lakhs of rupees at the rate of Rs. 15,000/- 
per annum. A sum of Rs. 3,222 is claimed 
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separately as damages for the destruction of 
the scooter. 


A Respondent No. 1, with whom res- 
pondents 3 to 10 sail, states that the car be- 
longed to his father N. C. Cama who had died 
intestate on 23-4-1967. The car was insured 
by the father with the 2nd respondent com- 
pany under the policy dated 19-12-66 for a 
period of one year. After the death of the 
owner, his heirs including the Ist respondent 
became entitled to the rights under the policy 
and so the Insurance Company is liable to 
pay whatever compensation that is decreed 
by the Court. He denies that he drove the 
car in a rash and negligent manner. He fur- 
ther disputes the claim as arbitrary, exorbit- 
ant and excessive. The Tribunal has no 
jurisdiction to adjudicate upon the claim re- 
lating to the Joss to the scooter. He was not 
responsible for the accident or the death of 
the deceased and that he is not in any way 
liable to pay any compensation. 


5. The Insurance company ` admits 
the insurance of the car for one year .com- 
mencing from 19-12-1966. According to it, 
however, the policy automatically lapsed 
with the death of the insured viz. N. C. 
Cama. Consequently, it isnot liable.in any 
action for damages by third parties for in- 


` juries caused by rash and negligent driving 


of the car-on a date subsequent to the death 
of the insured. 


There is no cover in the policy by sub- 
sequent fresh insurance with the 2nd respon- 
dent covering the liability in favour of the Ist 
respondent and that unless and until the Gom- 
pany enters into a fresh agreement with the 
Ist respondent, its liability to pay compensa- 
tion does not continue after the death of the 
insured. What was agreed upon in the policy 
is only a personal indemnity to the. insured 
and on his death that has become void and 
inoperative. It should, therefore, be deemed 
that the Ist respondent was driving an un- 
insured car at the time of the accidént and 
he alone is liable for any damages that may 
be awarded. 


6. ` The Ist Additional Chief ‘fudge, 
the 
Motor Accidents Claims Tribunal, who. tried 
the claim petition, framed as many as seven 
issues and some more additional -issues. Be- 
fore we notice the findings of the Tribunal, 
it is necessary to notice a few other develop- 
ments that took place subsequent to the 
accident. The Ist respondent was prosecut- 
ed for rash and negligent driving before the 
Third City Magistrate in C. C. No. 5728 of 
1967. That Court convicted him and ‘sen- 
tenced him to undergo imprisonment. for six 
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months. and to pay a fine of Rs. 3,500/-. Tae 
Principal Sessions Judge, Hyderabad, where 
the convicted Ist respondent appealed in Gl. 
A. 148 of 1969 upheld the conviction and 
the sentence. 


The High Court of -Andhra Pradesh, 
however, in Cri. R. C. 285/69 reversed the 
findings of the Courts below and set aside 
the conviction ard the sentences. Thereupcn, 
the legal representatives of the deceased 
carried the. matter to the Supreme Court. 
There it is now pending in Crl. A. Nos. 50 
and 51 of 1971. A faint suggestion is made 
by the learned counsel for the appellants 
that we might await the decision of the 
Supreme Court before we dispose of bis 
appeal. We have not acceded to the sugg2s- 
tion for the manifest reason that the eviderce 
and the findings in the crimnal case are not 
binding on the civil court when it -consid=rs 
the compensation claim. The Tribunal as well 
as we, sitting. in appeal, will have to dec:de 
the questions that arise entirely cn the basis 
of the evidence adduced before the Tribunal 
in the claim petition. We canuot be guiced 
by the findings, one way or the other, of che 
criminal Court. Our function is to decide -he 
question on‘ the merits of the case as they 

_ emerge from the evidence placed in this case 
hefore us. i 


%. By an order dated 28th of March, 
1970 in I. A. 251/70, the Ist respondent was 
permitted to amend his counter pleading that 
the Company is liable to satisfy the awerd, 
if any, for compensation inasmuch as the 
2nd respondent had issued a policy dated 
1-5-1967 which was in force at the time of 
the accident in respect of a car APJ 539 be- 
longing to the Ist respondent himself, where 
the Company undertook to indemnify the Ist 
respondent while personally driving the motor 
car not belonging to him and other than the 
one covered by the policy issued in the neme 
of the Ist respondeut relating. to the Hin- 
dustan car. The Insurance Company #is- 
puted the jurisdiction of the Tribunal to ad- 
judicate upon the latter contractual Hability 
and contended that if the Ist respondent Aad 
any such remedy, he could enforce it only in 
a different proceeding. All these were points 
fer consideration before the Tribunal. 


Tt found that the petitioners are the heirs 
and legal representatives of the dececsed 
and that the result of the criminal case ac- 
quitting the Ist respondent could not be ig- 
nored. However, assessing the evidence 
placed before it, it held that there was no 
‘conclusive proof ‘that the Ist respondent had 
rashly and negligently driven the car at the 
time of the accident. On the question of the 
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liability of the Insurance Company, thr: deci- 
sion of the Tribunal is that the policy issued 
to N. C. Cama the original owner, did not 
enure to the benefit of the Ist respondent 
since the death of the insured put an end to 
the policy. The alternative contention of the 
Ist respondent that in any case by virtue of 
the separate policy, the Company was liable 
to pay, the decision is that: he has to work 
out his remedies under that policy in a 
separate proceeding and cannot enforce it in 
this claim. In regard to the-claim for scooter 
it is held that it is outside the purview of the 
Claims Tribunal. 


As a result of these findings, the Tribunal 
concludes that the petitioners have failed to 
prove that the Ist respondent was liable for 
eansing the death of the deceased and so, 
are rot entitled to any compensation. For 
that reason, as well as for the reason that 
the policy bad lapsed with the death of the 
original owner, the 2nd respondent i; also 
not liable. When the Ist respondent himself 
is not liable, there is no question of respond- 
dents 3 to 10 being liable. However, ob- 
viously with the intention of obviating any 
remand, the Tribunal -estimates the com- 
pensation at Rs. 1;20,000/-. It deducts 
Rs. 22,720/- on account of the facts that 
because of the succession certificate issued 
on the death of the deceased, a benefit to the 
extent of Rs. 22,720/- accrued to them and 
so that should be deducted from the amount 
of compensation. Consequently the Tribunal 
is of the opinion that the compensation that 
is to be paid is Rs. 97,280/- The claimants 
have brought this appeal. 


8. In the first place, Sri T. H. B. 
Chalapati appearing for the petitioner-appel- 
lants endeavoured to show that the death 
of the deceased took place-on account of the 
rash and negligent driving on the part of 
the Ist respondent. His attempt is to make 
out this contention in two ways. First of all, 
according to him, the evidence on record is 
sufficient to conclusively prove that the Ist 
respondent rashly and negligently drove the 
car at the time of the occurrence. For this 
he largely relies on the evidence of P. Ws. $ 
and 4 who are claimed to be the eye-wit- 
nesses of the occurrence. Before we assess 
the value of their evidence it is worthy of 
note that there is singular lack of cogent and 
clear evidence in regard to the incident which 
could have ‘been easily produced. It is ¢' um- 
ed that police men arrived on the acene im- 
mediately but none of them has been exa- 


It is a well-known fact that Tank Buud 
road is a busy thoroughfare and particularly 
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at 5-15 P. M. when the occurrence took place, 
Jarge number of people would be present 
there returning home from their work and 
relaxing on the tank bund, which is one of 
the most popular places of relaxation in the 
twin cities. It is also said that quite a large 
number af people gathered when the inci- 
dent took place and rightly so, but none of 
them was examined. Even the sketch of the 
actual place of the accurrence is not placed 
which would have enabled the Court to ar- 
rive at a decision in regard to rash and negli- 
geat driving. We are really surprised that 
when a person died and large claim was made 
as compensation on the ground that he had 
died on account of the rash and negligent 
driving of the Ist respondent, the petitioners 
rested content with adducing very meagre 
evidence. Undoubtedly, the burden to show 
that the Ist respondent was rashly and negli- 
gently driving his car at that time was on the 
claimants. Nevertheless, no proper care had 
been taken to adduce even the most obvious 
evidence. This is a serious lacuna in their 
case. - 

9. Be that as it may, let us see what 
the two so-called eye-witnesses state about 
the occurrence. The Tribunal was not prepar- 
ed to rely on them. It even doubted their 
‘claim that they had witnessed the incident. 
At the outset we may note that P. Ws. 3 and 
` 4 are young men of 21 and 20 years of age. 
Both of them surprisingly claim that they had 
known the Ist respondent earlier. In what 
manner and for what reason they came to 
know him they do not explain. The witness 
P. W. 8, was sitting at the Hanuman Temple 
in the company of P. W. 4 on the parapet 
wal] of the tank bund. He says that the Ist 
respondent was driving at a high speed pro- 
ceeding in the direction of Hyderabad. He 
overtook an Ambassador Car, a military van 
and a motor cycle one after another. The 
speed at which he was driving was 50 or 60 
miles per hour. How the witness could es- 
timate the speed is beyond comprehension. 


When the car was overtaking the 
Ambassador car a girl, who was trying to 
eross the road, was about to be over-run and 
so she dashed back and was about to fall on 
P. WS. 3 and 4. At the Darga when the car 
was overtaking another Ambassador car, a 
scooter was- proceediag from the opposite 
direction and that scooter was on. the right 
Side of the road. It was running only at the 
speed of 10 to 15 miles per hour. The wit- 
ness describes that the car dashed against the 
scooter and thereafter grazed against a pole 
and over-turned. The rider of the scooter 
fell down and the witnesses ran there. The 
victim was bleeding from his mouth, nose and 
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ears. He was placed on the parapet wall. 
Though he lost consciousness he regained it 
for a little while when he gave his name. The 
scooter was dragged by the car upto the 
electric pale and there it went ableze. The 
scooter was dragged for five or six paces. One 
of the occupants cf the car was caught under- 
neath its docrs and sustained injuries. A 
policeman came frum the direction of Boat 
Club. He sent the deceased towards Secu- 
nderabad. They lifted the car and removed 
the person canght underneath it, 


Another police man came from Hyder: 
bad side and sent that injured person towards 
Hyderabad. Some other occupants of the ear 
were also injured. The Ist respondent him- 
self sustained injuries and he was sent by the 
police in a car. According to this witness, 
the impact between the car and the scooter 
was near the parapet wall. In ` cross-exa- 
mination he was asked that he did net give 
the number of the car or indicate its speed 
or disclose akont ihe three overtakings, in 


` the Criminal Court. The witness, however, 


denies this. 


But what is significant is that wheu the 
collision took place he and P. W. 4 were 100 
feet away from the place. It is difficult to 
imagine that he could see with certainty what 
happened from a distance of 1C0 feet away. 
Obviously to explain away the non-examina- 
tion of any other person, he says that at that 
time there were none-else present. Curiously 
the girl was not examined. The police came 
almost immediately but they were not exa- 
mined. The Ambassador car, -which was 
overtaken by the Ist respondent's car just prior 
to the accident, stopped for a while and ther 


‘went away. This is another surprising featere, 


Tf a gruesome occurrence like this took plac, 
no one could have ignored it and gone away 
unconcerned. So this is another improbability 
in the version of the witness. Another import- 
ant statement made by the witness is that 
the width of the road at the place of accident 
was so narrow as to permit only two buses 
crossing, So, it is difficult to believe that the 
Ist respondent tried to overtake three motor 
cars in such a narrow place. 


10. Coming to P. W. 4, vho is 00 
other than P. W. 8’s uncle, he says that there 
were seven occupants in the car, three in 
front and four in the rear seat. This witness 
describes the speed of the car at 60 or 70 
miles per hour. According to him, the oc- 
currence took place near the Darga. It was 
in the centre of the road. We have already 
referred to the evidence of P. W. 8 that the 
collision had taken plate very near the para- 
pet wall which is on the extreme side of the 
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road. Thus, there is an internal conflict in 
the evidence the iwọ witnesses. 
If the collision took place in te 
centre of the road and it is also the 
case of the Ist respondent examined as 
R. W. 1 then the very version of the witnesses 
that the Ist respondent overtook three cers 
while driving rashly becomes untenable, Tae 
road at that juncture is narrow as to permit 
only two buses crossing. If the collision tosk 
place in the middle of the road, the Ist res- 
pondent could not havs overtaken any ca73. 
In cross-examination by the respondents ex- 
cepting the 2nd respondent, P. W. 4 further 
clarifies that the collision tock place in the 
process of overtaking the Ambassador car, As 
wo have said, that could not have been the 
case on such a narrow road. The witness says 
that the Ist Ambassador car was just 80 or 10 
feet away from the place of accident and so 
also the military vehicle and Jawa scooter. Tie 
occupants of these vehicles got down tut 
none was examin 


11. To say the least, this evidence is 
not at all persuasive enough to enable us to 
hold that the Ist respondent was driving 
rashly and negligertly. Further, even the £c- 
tual place of collision is differently stated sy 
the two witnesses. 


12, The Ist respondent examined as 
R. W. 1 on the other hand, claims that 32e 
was driving only at 25 to 80 miles per hour. 
According to him, when he reached the place 
opposite to Coca-cola factory double-decker 
bus was coming in the opposite direction aad 
suddenly a scooter shot out from behind the 
bus, since its rider was trying to overtake it. 
As it was overtaking the bus, the scoo‘er 
dashed straight to his car, Since that sectizn 
of the road was narrow, it was not possikle 
for three vehicles to negotiate that spot 
without collision. He tried to avoid it by 
swerving his car to the left. Since the speed 
of the scooter was about 45 miles per hoar, 
it hit the right side of the car. He tried to 
avoid collision with the parapet wall and then 
slid and hit the right side of the wall. The 
whole thing happened in a split second, 


He was himself trapped inside the car, He 
denies in the cross-examination that he was 
driving at a speed of 60 to 70 miles per hour. 
He also denies that he had overtaken th-2e 
vehicles prior to the accident. He denies -ħe 
girl running across the road. According to 
the witness; the deceased died because of -he 
accident caused by himself. It is suggested to 
him that the impact with the scooter was very 
near the right hand side of the parapet wall 
but the witness denies it. As we have pont- 
ed out, ‘this is quite in accordance with the 
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evidence of P, W. 4 who says that the colli- 
sion took place in the centre of the road. 


13. This is all the evidence available 
before the Court about rash and negligent 
driving. It is impossible to find on the basis 
of this evidence that rash and negligent driv- 
ing by the Ist respondent has been made. out. 
So, we are one with the Tribunal in holding 
that the case of rash and negligent driving by 
the Ist respondent has not been made out, 


14. We have also indicated that 
learned counsel attempts to establish rash and 
negligent driving in two ways. Firstly by 
direct evidence. His second attempt is that 
out of the proved circumstances it can be 


-presumed. He refers to the almost instan- 


taneous death of the deceased, the death of 
one of the occupants of the car, the injuries 
caused to the Ist respondent, the car going 
and striking against the electric pole and the 
car dragging the scooter for a little distance. 
A presumption is sought to be spelled out 
from these circumstances that there should 
have been rash and negligent driving. We 
cannot agree, 


Even if rash and negligent driving seal 
be inferred from these circumstances, it need 
not necessarily be on the part of the Ist res- 
pondent. It would have well been on the 
part of the deceased, For that also, of course 
there is no evidence. There is no denial of 
the fact that the deceased died, the Ist nes- 
pondent received injuries and another occu- - 
pant of the car also died later on account of 
the injuries. It is also seen that the car 
grazed against an electric pole. But rash 
and negligent driving need not necessarily 
be the inference from these circumstances. 
Admittedly it was a narrow patch of road 
and the collision took place in the middle of 
the road, It could have been quite possible 
for the drivers of the car as well as the scooter 
to swerve their vehicles in order to avoid 
further damage and for that reason the car 
might have scratched against the electric pole. 
Certainly death of two persons and injuries to 
avother on account of the collision is a serious 
occurrence. But it need not neeessarily be 
occasioned by rash or negligent driving. Even 
out of anxiety to avoid collision both persons 
might haves made frantic efforts which might 
have resulted in the tragedy. So, we cannot 
agree that rash and negligent driving, parti- 
cularly on the part of the Ist respondent, can 
be presumed from the circumstances of the 
case. Thus, the first point on behalf of the 
appellant fails. 


1%. Then come the questions as to the 
liability of the insurer to pay damages to the 
injured or to the legal representatives of the 
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deceased. The first way of escape of this lia- 
bility pointed out is that if the driver of the 
car covered by insurance was not guilty of 
rash, and negligent driving, then there is no 
liability at all to pay damages to the injur- 
ed or to the legal representatives of the de- 
ceased person. This argument, in other 
words, is that the liability to compensate 
arises only when the driver of the motor 
vehicle is guilty of rash and negligent driving 
and in no other case. 3 ; 


This stand is taken only by the insurance 
Company and not by the Ist respondent. and 
his other co-heirs. They indeed have stated 
in their counter to the claim petition that the 
Insurance Company is liable to pay damages 
to the petitioners who are appellants now. 
The argument of the Insurance Company is 


that unless rash and negligent driving is prov- 


ed, the owner of the car covered by the in- 
surance would not be liable to pay any dama- 
ges and when the insured is not liable, the 
insurer is completely free from any respon- 
sibility. , 
This argument advanced to escape from 
the liability looks, on the face of it, very 
startling. In these days of evergrowing motor 
- vehicular traffic and consequently the num- 
ber of accidents that are caused by such tra- 
ffic, this argument, if accepted, would lead 
to very grave consequences, If an insured 
person or the heirs of a deceased person who 
has been the victim of a motor accident, is 
obliged to prove rash and negligent driving 
before some damages are awarded to him or 
them, it appears as a general principle, that 
the very purpose of motor insurance would 
be defeated. 


16. Apart from this ostensible pre- 
posterous -result that would flow out of ‘such 
an argument, we will have to consider the 
position on the basis of the provisions in the 
law. The Motor Vehicles Act (Act IV of 1939) 
itself provides in Chapter VIII for insurance 
of motor vehicles against third party risks. 
Let us see how insurance against third party 
risks is provided in the statute. Certificate 
of Insurance as defined in Section 98 (b) is 
one issued by the insurer in pursuance of sec- 
tion 95 (4). 


Section 94 makes insurance against third 
party risks necessary. It forbids any person 
from using, excepting as a passenger, or caus- 
ing or allowing any other person to use a 
motor vehicle in a public place, unless there 
is in force in relation to the use of the vehi- 
cle by that person or that other person, as 
the case may be, a policy of insurance com- 
plying with the requirements of the Chapter 
i. e. the Eighth one. This makes the intention 
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of the legislature quite clear. No vehicle 
shall be used. unless it is covered by insur- 


ance in accordance with the pro- 
visions of. Chapter VII. This basic 


requirement is introduced obviously for 
the purpose of safeguarding the rights of the 
general public who. may be injured by the 
use of a motcr vehicle, 

We have already referred to the nature 
of a Certificate of Insurance; it should be a 
Certificate issued in pursuance of sub-sec- 
tion (4) of Section 95. Section 95 (4) requires 
that a policy should be in the prescribed form 
and contain the prescribed particulars of con- 


ditions. At the same time sub-section (1) of - 


Section $5 declares that in order to comply 


-with the requirements of Chapter VIII, a 


policy of insvrance ‘must be a policy which 
“insures the person or classes of persons spe- 


cified in the policy to the extent specified in . 


sub-section (2) (i) against any liability which 
may be incurred by him in respect of the 
death of or bodily injury to any person or 
damage to any property of a third party 
caused by or arising out of the use of the 
Vehicle in a rublic place.” This is Section 95 
(1) (b) @ and we have omitted the other 
portions of the section because they are not 
material for the present discussion, 


The Policy of Insurance must necessarily 
insure the person or classes of persons speci- 
fied in the pclicy against any liability which 
may be incurred by him (i. e. the insured) 
in respect of the death of or bodily injury to 
any person or damage to any property of a 
third party ceused by or arising out of the 
use of the vehicle in a public place, It should 
be noted that there are no qualifications or 
limitations placed on this liability. If any 
death of a third party occurs or bodily in- 
jury to him is caused or damage to his pro- 
perty takes place on account of driving the 
insured vehicle in a public place, the in- 
surance covers such liability. The provision 
does not say that such death, injury or 
damage should have been caused only by rash 
and negligent driving on the part of the per 
son who was driving the insured car. Had 
the intention of the Parliament been other- 
wise, it would certainly have introduced that 
qualification in the provision. The unquali- 
fied Janguage in which the Hability is declar- 
ed clearly demonstrates that the liability to 
compensate would arise if death or bodily 
injury or damage to the property is caused. 


As we have already pointed out, Section 
94 (1) makes it obligatory to cover: every 
motor vehicle with a policy of insurance com- 
plying with the requirements of Chapter VII, 
Section 95 (1) (b) (i) is an essential part of 
Chapter VIII and consequently it can be con- 
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. (B) Bombay Tenancy and Agricultu- 
ral Lands Act (1948), Section 85 — Juris- 
diction of Civil Court — Dispute as - to 
whether tenant in possession has become 
statutory purchaser — Dispute is to be de- 
cided by Tribunal under Section 68 and 
hence jurisdiction of Civil Court is bar- 
red, - < (Para 22) 
Cases Referred: Chronological Paras 
(1961) 63 Bom LR 929 = 1962 Nag LJ 65 


25 
AIR 1936 Cal 456 = 40 Cal WN 566 17 
AIR 1924 Pat 560 = 6 Pat LT 315 . 18 

M, S. Nargolkar, for Appellants; E, P, 
Apte for K. J. Abhyankar, for Respon- 
dents Nos. 1 to 3. 

APTE, This second appeal has 
been referred by Nathwani, J., sitting 
singly to this Division Bench inasmuci as 
in his opinion the case involved an im- 
portant question of construction of the 
provisions of the Bombay Tenancy and 
Agricultural Lands Act, 1948 (hereinafter 
referred to as ‘the Tenancy Act’). 

2. The suit out of which this ap- 
peal arises was instituted by the respon- 
dents for a declaration that the partition 
as evidenced by the partition deed dated 
12th December, 1957, effected between 
themselves had in fact been effected and 
that the same was binding on the deien- 
dants, They further prayed that the said 
partition be directed to be entered in the 
Record of rights. 

3. The facts are shortly these 

4.. The suit property which zon- 
sists of pieces of agricultural lands amd a 
house described in detail is in. paragraphs 
1-A and 1-B of the plaint belonged to 
Daji Walchand Gujar, the maternal 
grandfather of-the plaintiffs, He gifted 
this property under a registered deed of 
gift dated August, 22, 1930, to plain-iffs’ 
mother, who in turn gifted the same to 
the plaintiffs jointly by a registered deed 
of gift dated May 31, 1946. That is zow 
the plaintiffs became joint owners of the 
suit properties. 

5.  Indisputably the lands in dis- 
pute were cultivated by defendants 1 and 
2 as tenants and they were in cultivation 
on 1-4-1957, which was declared to be the 
tillers’ day under Section 32 of the Te- 
nancy Act. 

6. It appears that on December 
12, 1957, the three plaintiffs between 
themselves partitioned this property under 
a registered deed of partition dated De- 


cember 12, 1957 and as described thre- - 


in, different portions of the lands and the 
house were allctted to. each of the three 


plaintiffs, At the time the partition was 7 
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effected, plaintiff No. 1 was major while 
two other plaintiffs were minors, On an 
intimation given by the plaintiffs about 
this partition, it appears that mutation 
No, 4018 was effected, However, de- 
fendants who were tenants on the land, 
objected to.this entry being made in the 
village records and on their objection, the 
Circle Inspector directed the entry to be 
struck off, 


7. Against this order of the Circle 
Inspector; the plaintiffs preferred R, T. S. 
Appeal No, 17 of 1958 to the District De- 
puty Collector, but the same came to be 
dismissed on July 11, 1959, 


8. The present suit was, therefore, 
instituted on July 31, 1959, by the plain- 
tiffs-respondents for a declaration and for 


correction of the entries in the Record of . 


Rights as aforesaid, 


9. The suit was contested only by 
defendant No, 1 who inter alia contended 
that the value of the suit property being 


‘more than Rs. 15,000/-, the suit was not 


within the pecuniary jurisdiction of the’ 
Civil Judge, J. D, at Baramati in whose 
Court it was filed. The other contention 
raised by this defendant was that he be- 
ing in possession of the land as a tenant 
on the tillers’ day i.e., on 1-4-1957, he had 
become a statutory purchaser of the pro- 
perty and, therefore, the deed of parti- 
tion which was effected subsequent to 
that date was not binding on him, and 
that it would not affect his rights acquir- 
ed by him as a statutory purchaser, Be- 
sides, it was also contended by him that 
the partition was sham and bogus and 
that it was effected with a view to defeat 
the rights of the defendants under the 
Tenancy Act. Lastly, it was contended 
that the suit for a direction to the reve- 
nue officers to correct the Record of 
Rights and to make an entry in a parti- 


‘cular manner was not maintainable in a 


Civil Court. 


10. The trial Court found that the 
value of the 


suit property was below 
Rs, 10,000/- and that, therefore, it had 
jurisdiction to try the suit. On other 


issues it found in favour of the plaintiffs 
with the result that it granted the re- 
liefs asked for by the plaintiffs. í 


11. In appeal by defendant No. 1, 
the Appellate Court found that thë trial 
Court had no pecuniary jurisdiction to 
decide the suit inasmuch as the value of 
the suit property exceeded Rs, 10,000/-. 
On other points, however, the leacned ap- 
pellate Judge agreed with the trial Court 
and found that defendant ‘No. 1 failed to 
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prove that he had become a statutory 
owner of the suit property by virtue of 
his being in possession of the suit pro- 
perty as a tenant on the tillers’ day end 
that the jurisdiction of the Civil Court to 
try the suit was not barred under Sec- 
tion 85 (1) of the Tenancy Act. In view 
of the finding that the trial Court had no 
pecuniary ‘inrisdiction to decide the suit, 
the Appellate Court allowed the appeal, 
set aside the decree of the trial Court and 
directed the plaint to be returned to the 
plaintiffs under Order 7, Rule 16 of the 
‘Civil Procedure Code for presentation to 
the proper Court . -i 


. 12 Against that decree, the plain- 
tiffs came to this Court in Second Appeal 
No, 126 of 1962 and this Court disagreed 
‘with the Lower Appellate Court on the 
question of jurisdiction and therefore re- 
mitted back the case to the lower Appel- 
late Court with a direction to draw. up a 
decree in consonance with the findings re- 
corded by the lower Appellate Court on 
other issues, Accordingly after the mat- 
ter went back to the Lower Appellate 
Court, it dismissed the appeal with costs. 
Hence this appeal by original defendant 
No, 4, 


33. On this appeal, the questions 
which are raised.for cur consideration are, 
(1) whether the suit as framed was tena- 
ble and (2) whether the Civil Court had 
jurisdiction to entertain, the suit. 


14. As already. stated above, the 
relief which the plaintiff's asked for in 
the plaint was that the partition effected 
by the plaintiffs between themselves was 
binding on the defendants and that, there- 
fore, the same should be directed to be 
entered by the Village Officer in the vil- 
lage records, This prayer was made by 
the plaintiffs because the original entry 
made on the intimation given by them to 
the village officer, was directed to be de- 
leted by the Circle Inspector and the ap- 
peal preferred by ihe pleintiffs against 
thet order to the District Deputy Collec- 
tor was dismissed. fas at 

15. The question .is whether such 
a suit for a direction to, the revenue offi- 
cer to make a particular entry in the vil- 
lage records is maintainable, In our view, 
such a suit . would. not be maintainable 
because under Section 135-L of the Bom- 
bay Land Revenue Code, 1879, which 
governs this case as it was filed before the 
Maharashtra Land Revenue Code came 
into force in 1966, read with Rules 104 to 
113 occurring in Chapter 15 of the Rules, 
one appeal is provided and Rule 108 (6) 
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confers revisional powers on Commis- 
sioner, to call for and examine the recòrd 
of any enguiry or the proceedings of any 
subordinate revenue officer held under 
Rules 106, 107 and sub-rules (1) to G) of 
Rule 108 for the purpose of. satisfying 
himself as to the regularity of such pro- 
ceedings and as to the legality or pro- 
pristy of any decision or order passed in 
such proceedings, If, in any case, it shall 
appear to the Commissioner that any pro- 
ceedings sp calléd for or any decision er 
order made in such proceeding should be 
modified, annulled or reversed, he can 
pass such order thereon ag he deems fit, 

16. Thus, the provisions made in 
the Land Revenue'Code and the Rules 
framed thereunder make ample provision 
for correction of the entries in-the Record 
of Rights, It is a complete Code in itself 
and, therefore, a suit for the purpose of 
correcting the entries in the Record of 
Rights would not be maintainable, 

17. Mr. Apte for the respondents 
relied on Rai Kiran Chandra v, Tarak 
Nath, 40 Cal WN 566 = (AIR 1936 Cal 
456), in support of his contention that the 
suit for correction of revenue records is 
maintainable. But that case is distin- 
guishable on facts, In the first place, that 
was a case arising under the provisions of 
the Bengal Tenancy Act (Act No. VIII of 
1885) and it appears that in the settlement 
record itself, defendants Nos, 1 and ‘2 
were entered as occupancy raiyats under 
‘the Narail Babus and the plaintiffs as 
korja raiyats under defendants 1 and 2. 
The suit was filed, it appears, for correc- 
tion of the entries in the record ef rights. 
It was held that a wrong entry in a re- 
cord-of-rights prepared under Chapter X 
of the Bengal Tenancy Act itself furnishes 
to the person in respect of whose -rights 
the wrong entry is made a causé of action 
for bringing a suit for the declaration of 
his right, irrespective of whether a pre- 
sent injury to his right was threatened or 
not, We do not know what were the 
exact provisions of Chapter K of the Ben- 
gal Tenancy Act and the relevant provi- 
sions have also nowhere been reproduced 
in the report.. It is not Known whether 
unlike in the Bambay Land Revenue Cade 
any provision of appeal or revision was 
contained in the Bengal ‘Tenancy. Act 
against an entry made in the Record of 
Rights by the subordinate revenue officer, 
In our view, therefore, this ruling will 
have no application to the facts of this 
case, Lote * 


18 Relance was also placeg on 
behalf of the respondents on Harnarayan 
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Singh v., Darshan Deo, AIR 1924 Pat £60. 
That case also appears to have no bearing 
on the facts of the present case. All that 
it lays down is that relief not claimeble 
on the date of the suit need not be clatm- 
ed by the plaintiff, The suit in that case 
was filed by the plaintiff for a mere Gec- 
laration that the land in dispute did aot 
constitute the permanent thika right of 
the defendants and that defendants pos- 
sessed it as temporary thika to be resum- 
ed year after year and after service of 
due notice, No relief of possession as 
prayed for, It was held that Section 42 
of the old Specific Relief Act which row 
stands repealed by the Specific Relief Act 
of 1963 was not a bar as it was noi ogen 
to the plaintiff when he filed the plain: to 
‘ask for possession. 


19. Turning to the second peint 
whether the suit was barred under Sec- 
tion 85 of the Tenancy Act, we find that 
there js great substance in it, That sec- 
tion provides that 
have jurisdiction to settle, decide or c2al 
with any question which is by or under 
this Act required to be settled, decidec or 
dealt with by the Mamlatdar or Tribunal, 
a Manager, the Collector or the Meéha- 
tashtra Revenue Tribunal in appeal or 
revision or the State Government in exer- 
cise of their powers of control, Sub-sec- 
tion (2) further provides that no orde” cf 
the Mamlatdar, the Tribunal, the Collec- 
tor or the Maharashtra Revenue Tribunal 
er the State Government made under this 
Act shall be questioned in any Civil or 
Criminal Court, The Explanation clar-fies 
that the Civil Court shall include a Mam- 
latdar’s Court constituled under 
Mamilatdars’ Courts Act, 1906. Then Sec- 
tion 85-A in substance provides 
that if any suit instituted in any 
Civil Court invelves any issues which are 
required to be settled, decided or Gealt 
with ‘by any authority competent to set~ 
tle, decide or deal with such issues uader 
this Act (hereinafter referred to as the 
‘competent authority’) the Civil Czurt 
Shall stay the suit and refer such issues 
to such competent authority for detezmi- 
nation, Sub-section (2) of Section £5-A 
then provides: “On receipt of such refer- 
ence from the Civil Court, the competent 
authority shall deal with and decide such 
issues in accordance with the provisiors of 
this Act and shall communicate its ¢eci- 
sion to the Civil Court and such court 
shall thereupon dispose of the suit in ac- 
cordance with the procedure applicabl 
thereto,” . i 
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‘become a statutory purchaser 
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_ 20, Now, it may be recalled that 
the defence. of the ist defendant in this 
case has been that as he was in possession 
of the lands in dispute on the tillers’ day, 
by virtue of the provisions of Section 32 
of the Terancy Act he became a statutory 
purchaser of these lands, Section 32 (1) 
of the Tenancy Act provides that “On the 
first day of April 1957 (hereinafter refer- 
red to as ‘the tillers’ day’) every tenant 
shall, subject to the other provisions of 
this section and the provisions of the next 
succeeding sections, be deemed to have 
purchased from his landlord, free of all 
encumbrances subsisting thereon on the 
Said day, the land held by him as tenant”, 
if such tenant, whether permanent or 
otherwise, cultivated the land personally 
and that the landlord has not given notice 
of termination of his tenancy under Sec- 
tion 31 or notice has been given but the 
landlord has failed to apply to the Mam- 
latdar on or before the 31st day of March, 
1957, under Section 29 for obtaining pos- 
session of the lands. 


21. Then Section 68 of the Tenan- 
cy Act which deals with duties of the 
Tribunal provides inter alia that it shall 
be the ‘duty of the Tribunal: to decide any 
dispute under Sections 32 to 32-R (both 
inclusive). Section 32-G confers on the 
Tribunal power to determine price of the 
land to be paid by tenants who have be- 
come statutory purchasers under Sec- 
tion 32, Then follow the provisions as to 
the manner in which the price should be 
fixed and the mode of payment of that 
price, Section 32-M gives power to the 
Tribunal to issue a certificate of purchase 
in the prescribed form in favour of the 
tenant-purchaser in respect of the land on 
Payment of the price either in lump sum 
or in payment of the. last instalment as 
the case may be. It also confers powers in 
certain cases such as failure to pay price 
or refusal to purchase the land by the 
tenant to declare the sale to be ineffec- 
tive, 3 

22. Now, if there is any dispute 
as to whether a tenant in possession has 
or not. 
under the aforesaid provisions that dis- 
pute is required to be decided by the Tri- 
bunal under the provisions of Section 68 
(c) of the Tenancy Act which have already 
been referred to. Consequently, in view 
of the provisions of Section 85, Civil 
Court’s jurisdiction to ‘etermine that 
question is ousted and, therefore, the Civil 
Court in the present case would have no 
jurisdiction to decide the question raised 
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by the 1st defendant by his written state- 
ment that by virtue of his being in pos- 
session of the lands in ‘dispute as a tenant 
on the. tillers’ day, he had become a sta- 
tutory purchaser thereof and this question 
was necessarily required to be decided by 
the Tribunal under PERD 68 of the Te- 
nancy Act. 

` 23. Now, it appears A the re- 
cord that plaintiff No, 1. who was major 
at the time, had already before the filing 
_of this suit obtained. a certificate of ex- 
emption under Section 88-C from the 


aforesaid provisions which conferred rights ' 


of ownership on a tenant in. certain cases. 
On obtaining such a certificate, the Act 
makes ample provision for obtaining ac- 
tual possession of the land by the land- 
lord who obtained such exemption certi- 
ficate, We do not know whether plaintiff 
No. 1 followed up the exemption certifi- 
cate by making necessary application to 
the proper authority under ‘the Tenancy 
Act to obtain possession of his share of the 
lands in dispute. 


24. Plaintiffs Nos, 2 and 3 were 
no doubt admittedly minors at the time 
the suit was filed. Section 32-F of the 
Tenancy Act postpones the right of a te- 
nant to statutorily purchase the land 
under Section 32 in the case of a minor, 
a widow or a person subject to any men- 
tal or physical disability till the minor 
attains majority or till widow’s death or 
till the person under disability ceases to 
be any: longer under the disability. So 
far as shares of plaintiffs 2 and 3 were 
concerned, therefore, it is true that de- 
fendant No, 1 might not have immediately 
enquired the status of a statutory pur- 
chaser on the tillers’ day. It is-not clear 
from the record as to whether plaintiffs 
2 and 3 were given a right to terminate 
the tenancy of the tenant within one year 
after attaining majority and to take pro- 
per proceedings for obtaining. possession. 
The proper remedy for the plaintiffs Nos. 
1, zand 3 was. therefore, to take up pro- 
per steps under the provisions of the Te- 
‘nancy Act in order to obtain possession 
of the property. Merely because it was 
their request to make an entry of the deed 
of partition in the Record of rights was 
rejected by the revenue authorities, their 
rights under the partition deed were not 
at.all in any way prejudicially affected 
and, therefore, they had really speaking 
no cause of action to institute such a suit. 

25. It is true that in the written 
statement, the 1st defendant has contend- 
ed that the partion was sham and bogus. 
‘However, as has heen held in Arvindlal 
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Bhukandas v. Khandu, (1961) 63 Bom. LR 
929 by a Division Bench consisting. of 
Chainani, C. J. and Mr.. Justice Chan- 
drachud, as he then was, in an application 
made by. a landlord under Section 39 read 
with Section. 31 of the Tenancy Act, in 
which the landlord relies on a partition 
and the tenant disputes the factum of par- 
tition, it would be necessary for the Te- 
nancy Court to inquire into the matter 
and determine whether the partition was 
genuine and whether the members of the 
landlord’s family had really separated or 
whether it was only a sham transaction 
which had not been acted upon and wke- 
ther the members of the family still. con- 
tinued to. be joint, So there was no rea- 
son for the plaintiffs to be apprehensive 
that the contention raised by the Ist de- 
fendant about the character of the parti- 
tion could not have been gone into by the 
Mamlatdar if they had taken proper pro- 
ceedings before the Mamlatdar under the 
Bombay Tenancy Act. 


26. Mr. Apte submitted: that the 
suit filed by his clients was one for a dec- 
laration of their title under the deed of 
partition and that-.such a suit without 
seeking any consequential relief was 
maintainable under Section 42 of the old 
Specific Relief Act of 1877 which corres- 
ponds ‘to Section 32 of the new Act of 
1963. There can be no quarrel about this 
proposition in view of the explicit langu- 
age used in Section 42 of the old Act and 
Section 34 of the new Act, But the ques- 
tion is, whether in the present case ‘the 
Ist defendant is denying plaintiffs’ title. 


‘In the present suit, plaintiffs sued to.ob- 


tain a declaration that the partition effect- 
ed by them among themselves is binding 
on the defendants and that, therefore, an 
entry of this partition should be directed 
to be made in the Record of Rights. 
From a reading of the written statement 
it is clear that defendant No. 1 has not in 
any way denied plaintiffs’ original title to 
the suit property nor has he challenged it 
under the deed‘of -partition, What he 
claims is that although plaintiffs were 
original owners of the property, by virtue 
of Section 32 of the Tenancy Act he has 
acquired title to the property statutorily 
as he was in possession of the property as 
a tenant of the plaintiffs. Thus, he sets 
up rival title based’ on the provisions of 
Section 32 of the Tenancy Act. Hence 
the contention raised on behalf of ‘the 
plaintifis is without any substance. The 
result, therefore, is that the decree pass~ 
ed by the Courts below cannot be sustain- 
ed. ; - 
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- 2% ` The 


appeal ‘is, : 


Court ‘is set aside and the plaintiffs’ ‘suit 
is dismissed with costs throughout. 


y 
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DESHMUKH AND JOSHI, JJ. 
Shivshankarlal Gupta and another, 


Petitioners v, C, T, A. Pillai and souk 


Respondents. 


‘Special Civil Applns. Nos. 2212 
2213 of 1975, D/- 1/2-10-1975. 


_ (A) Bombay High Court Appellate 
Side Rules (1960), Chapter XXVII, K. 1 
— Application for writ of habeas corpus 
— Such application is to be made, ewen 
after deletion of Section 491 from 
Cri, P. C. (1974), to Division Court taking 
criminal business of Appellate Side, 


_ he reference to Section 491 (2),.Cri. 
P. C., 1898, in the heading of Charter 
XXVIII of the Bombay High Court ap- 
pellate Side Rules, 1960 could not con-rol 
the nature of Rule 1 for the simple reason 
that Section, 491 had practically became 
superfluous after. passing of the Constitu- 
tion. (Para 48) 


Under Art, 13 of the Constitution all 
laws in this country which were ther. in 
force and which were not inconsistent 
with the Constitution would continue to 
be in’operation, Section 491 of the old 
Code was one such section which was not 
inconsistent with Article 226, though it 
was now subordinate in its importance 
and practically of no use in view of the 
larger jurisdiction vested in the High 
Court under Article 226, A section of his 
type. along with Article 226 cannot be zaid 
to control the provisions of Article 22€ or 
restrict the same. (Para 49) 


Reference. ‘to Section 421 in the fitle 
and Chapter XXVIII merely suggested 
that the High Court took cognizance of 
another provision which was still subsist- 
ing on the statute book and which covers 
the same subject. If this is the real mean- 
ing of the title and the reference to Sec- 

' tion 491 (2) is required to be deleted be- 
cause that section is now repealed by the 
new Code, the meaning of the titie or the 
scope of the Rules made under that Chap- 
ter cannot change, From 1-4-1974 it will 
only mean that Chapter XXVIII “ays 
down rules for the issue of writs of habeas 
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‘therefcre, corpus under Article 226 of the Constitu-. 


allowed, the decree passed 'by the lower. 


Appeal allow2d; 
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tion alone, ` (Para 55) 

` Chapter XXVIII does not refer to the 
jurisdictional: factor whether in relation 
to the cause of action or otherwise. It is 
obvious therefore, that the Rules in that 
chapter rely for that purpose upon the 
substantive provisions of Article 226 it- 
self, If Rule 623 of the Original ` Side 
Rules and Chapters XVII, XVIII and Rule 
4 of Chapter XXVI of the Appellate Side 
Rules of 1960 are read together it will be 
clear that the intention of the High Court 
was to provide a specific court for .appli- 
cations for habeas corpus which is one 
and uniform court for all the petitions 
whether the cause of action arose within 
or without Greater Bombay, So far as 
other business is concerned the court of a 
single Judge on the original side was to be 
resorted to when the cause of action arose 
substantially within Greater Bombay and 
a Division Court appointed in that behalf 
by the Chief Justice under Chapter XVII 
was to be resorted to when the cause of 
action substantially arose outside Greater 
Bombay. For the procedural part appli-. 


cation for the habeas corpus was 
treated as an application before 
a Division Bench doing criminal 


business on the Appellate Side and 
was so provideé by Chapter XXVIII uni- 
formly for all petitions irrespective of 
the places where the cause cf action 
arose. So read the Rules present a com- 
plete scheme for presentation of all kinds 
of applications under Art, 226 whether for 
writs of habeas corpus or otherwise ard 
in relation to ali causes of action wherever 
they arise (Paras 58, 61) 


If the argument that after 1-4-1974 
application under Art, 226 for the issue 
of writs of habeas corpus does not fali 
under Chapter: XXVIII, but must- fall 
under Chapter XVII, is accepted, an ano- 
malous position will "develop, In one case 
where cause of action arises in Greater 
Bombay there is no court and in the other 
case where the cause of action arises out- 
side Greater Bombay there are two dif- 
ferent courts, as if leaving the parties to 
choose the court they desire. 

; (Paras 60, 64) 

As regards the right of appeal, it may 
be pointed out that to mark a particular 
matter as civil or criminal and to place it 
before a particular Bench for the pur- 
pose of hearing and disposal, is a matter 
of mere procedure and would not decide 
or affect the substantive right of appeal. 
When the question of appeal arises. the 
parties concerned may satisfy the Bench 
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about the real nature of the dispute and 
obtain leave, {Para 68) 

In view of this, it would be appro- 
priate that the present manner of present- 
ing application for habeas corpus before a 
Division Court taking criminal business of 
the Appellate Side is continued. Case law 
discussed. (Para .69) 
Cases Neferred: Chronological Paras 
AIR 1974 SC 2154 = 1974 Cri LJ 1479 34 
(1964) 2 QB 7 = (1964) 2 WLR 542 52, 54 
AIR 1956 Punj 1 = 57 Pun LR 332 31 
AIR 1953 Mad 66 = 1953 Cri LJ 256 40 
AIR 1951 Bom 25 = 53 Bom LR 61 aa 


AIR 1951 Mag 267 = (1950) 2 Mad LJ 186 
AIR 1951 Mad 611 =. (1951) 1 Mad LJ it 
AIR 1949 Ali 513 = 50 Cri LJ 798 a 
AIR 1949 Mad 192 = (1948) 2 Mad LJ 1 


ILR (1945) Lah 573 41 
AIR 1945 Cal 107 = 47 Cal WN 854 (SB), 


1943 AC 147 = 58 TLR 382 28, 29, 31 
AIR 1939 PC 213 = ILR (1939) Mad 744 = 
40 Cri LJ 675 ; 4i 
AIR 1933 Bom 51 = 34 Bom LR 1615 53 
AIR 1926 Bom 332 = 28 Bom LR 471 32. 
(1921) 2 AC 570 = 90 LJ (PC) 244 27, 29 
(1890) ILR 14 Bom-555 < o2 
S, C. A. No. 2212 of 1975: POE E 
Poras Mehta with Sethana and Mehtani. 
I/b M/s, Gagrat and Co, for Petitioner; 
H. G, Advani with J. H. Parekh (for. No. 
3) and D. R.: Dhanuka with T. P, Tipnis 
(for No. 2), for Respondents; V. M. Gu- 
maste, Govt. Pleader, for the State. 


S: C. A, No, 2213 of .1975.: 

K. H. Bhabha with A, B. Diwan and. 
B. Mehta I/b M/s, Gagrat and Co., for 
Petitioner; H, G, Advani with J. H, Parekh 
(for No. 3) and D. R. Dhanuka with T, P. 
Tipnis (for No. 2), for Respondents; V. H. 
Gumaste, Govt, Pleader, for the State. ` 

DESHMUKH, J.:— These two peti- 
tions are filed on behalf of the detenus 
who have been detained under: Section 3 
(a) of the Conservation of Foreign. 'Ex- 
change and Prevention of Smuggling Ac- 
tivities Act 1974 as amended and both 
have been detained by the Order of the 
Central Government, The petition itself 
contains several prayers like granting a 
writ of certiorari for calling the records 
and quashing ‘the order, or a writ of man- 
damus, but the petitions read as whole 
are primarily and mainly for the release 
of the petitioners from custody which is 
described as a prison, In: essence, there- 
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fore, these are petitions for a writ of 
habeas corpus, 

2.. Such petitions till now were 
registered by. the’ Office of this Court as 
criminal. applications, The parties also 
clearly presented them as criminal appli- 
cations and till the two petitions were so 
presented as Spl. C, As. they were always 
numbered as criminal applications. It ap- 
pears that the understanding, or as is now 
being styled as misunderstanding. was 
that such petitions fell under Chapter 
XXVIII of the Bombay High Court Ap- 
pellate Side Rules, 1960 and should be 
marked. and registered as criminal appli- 
cations, It is also supposed that in terms 
of Rules under that Chapter such appli- 
cations were to be made to the Division 
Court taking criminal business of the Ap- 
pellate Side and accordingly they were 
being dealt with. When these two peti- 
tions were specifically filed as Spl. C. As. 
and were sought to be moved before a 
Bench of this Court taking constitutional 
matters, the question arose whether these 
petitions should be entertained by that. 
Bench at all or they should be marked as 
Criminal Applications and directed to be 
presented before the Bench doing criminal 
business on the Appellate Side, 


3. The parties pointed out that 
according to them, the prevalent practice 
was-wrong and illegal. They were right 
in filing the applications as Spl..C. As. 
They were, therefore, referred to the 
learned Chief: Justice for seeking. appro- 
priate orders. After hearing. them, the 
learned Chief Justice passed the following 
order: ..” “a nii 

“Per Kartawala, C. J.:— 

Spl. C. A. No. 2212 of 1975 and Spl. 
C.. A. No. 2213-of 1975 should be placed 
before Mr. Justice Deshmukh and Mr. 
Justice Joshi with liberty to the peti- 
tioners or any other party to contend that 
such matter should be heard by the Divi- 
sion Bench taking Constitutional matters. 
If the learned Judges accept -the. conten- 
tion that they should be heard bya Di- 
vision Bench taking’ Constitutional . mat- 
ters, then they will give directions . for 
placing them before such a Bench.” 

.4, , Since liberty was reserved in | 
these directions to other parties also to 
contribute their say'in the matter, we put 
up a notice in the two'Bar Rooms, the 
Original and Appellate Side Bar Rooms, 
as also on th2‘Board of this Court and 
accordingly we have heard these petitions. 
In addition to the learned Counsel re- 
presenting the parties, Mr. Diwan on be- 
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half of the petitioner. in Spl. C. A. No. 
1899/75 also appeared and argued. | : 

5. Prima facie. the question may 
look purely technical but we must scate 
that considerable erudition and much 
more industries were expended by the 
learned Counsel on both sides to give us 
sufficient information to find out whether 
the existing: Rules in Chapter XXVIII of 
the Bombay High Court Appellate ` Side 
Rules of 1960 are no more in operaczion 
from 1st April, 1974, so aś to treat such 
applications, even though they may ap- 
pear to be habeas corpus petitions, under 
Article 226 of the Constitution for being 
classified as Constitutional matters faling 
under Chapter XVII of the said Rules. 
We are really grateful to the learned 
Counse] who have taken us through not 
only various decisions of the Indian 
Courts but also some of the judgments of 
English and American Courts as also some 
writers from America, 

6. To state very briefly the ques- 
tion raised is this: After the establ-sh- 
ment of the High Courts in three difer- 
ent places in this country, it ‘was suppos- 
ed that the High Courts have inher-ted 
the common law jurisdiction of the Eng- 
lish Judges in the metter of issuing ha- 
beas corpus writs, So far as the wri: of 
habeas corpus is concerned, it is almost 
settled. by an authoritative pronounce- 
ment of the Privy Council so far as the 
Indian High Courts are concerned. After 
the provisions of the Code of Crim-nal 
Procedure 1898 came into force,. their ju- 
risdiction to issue directions in the nature 
of habeas corpus stemmed from and con- 
fined to the provisions of Chapter XXXVII 
of that Code. In other words, the source 
of power to issue writs in the nature -of 
habeas corpus as also the extent and the 
manner of issuing .habeas corpus were 
both provided by Section . 491 of that 
Code. 


7. It is further statii that while 
this position continued to be the Jaw gov- 
erning the habeas corpus jurisdiction of 
the High Court, this country became irde- 
pendent and the” Constituent Assembly 
gave to this country a new Constitution. 
Confining oursélves to the question of 
powers of the High Court to grant cèrain 
types of writs including the habeas ‘corpus 
writ, or diréction or order of that nature, 
the same was codified under Art, 22€ of 
the Constitution. It is not being doukted 
by both the sides that the scope of ‘Arti- 
cle 226 is undoubtedly larger than the 
scope of Section 491 of the. Criminal Pro- 
cedure Code, 1898, (for brevity the ‘old 
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Code’), However, for the purposes of en- 
tertaining the petitions for seeking direc- 
tioris or. writs of habeas corpus Rules have 
been made by this court and a certain 
classification of petitions is brought about 
with further directions to move certain 
Benches of this Court. 


>- 8. The Bombay High Court Ap- 
pellate Side Rules, which are pointedly 
brought to our notice are of the year 1936 
which were prevalent upto 14th April 
1950, 1950 Rules’ which were operative 
until they were further revised in the 
year 1960 and the revised Rules of 1960 
are still in foree from 11th. March, 1960. 
It is stated that so long as the old Code 
was in force the Rules were logical and 
the parties were properly directed to 
move the Division Bench doing criminal 
business of the Appellate Side. This is 
primarily because of the presence of Sec- 
tion 491 of the old Code, 


9. The Rules of 1936 under Sec- 
tion 491 were contained in Chapter XI 
and consisted of Rules 60 to 62, They 
were revised by correction slip dated 16th 
April, 1948, and became Rules Nos, 60 to 
65 and a further correction was made by 
Slip No, 50 as from 29th August, 1949. 


. Chapter XI bore the title "Rules framed 


by the High Court under Section 491 (2) 
of the Code of Criminal Procedure’, These 
Rules were in order and neither the cor- 
rectness, legality or operation thereof is 
being doubted or aaa by either side 
before us. 


- 10. Then came the ‘revision of 
those Rules in April 1950, This revision 
became necessary because the Constitu- 
tion by its Article 226 vested the High 
Courts with powers which are wider than 
those contained in Section 491 of the old 
Code, Those powers are for the purpose 
of -issuing ‘directions, orders or writs, in- 
cluding writs in the nature of habeas’ cor- 
pus, mandamus, prohibition, quo warranto 
and certiorari or any of them, for the en- 
forcement of any of the rights conferred 
by Part II and for any other purpose. 
This was provided by sub-Article (1) of 
Article 226 of the Constitution. 


The - powers to issue writs 
under this-sub-Article were confined to 
the High 
Court, It was, however, found that the 
High Court ought to be authorised to 
issue writs of the above nature; when the 
cause of ‘action substantially arises in the 
State, but the seat of the Government or 
the Authority or residence of the person 
against whom such directions or writs be 
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issued falls outside the territorial limits 
of the High Court. Hence by the Consti- 
tution (Fifteenth Amendment) Act -1963 
Section 8 sub-article (1-A) was introduc- 
ed, It therefore became clear that from 
26th January, 1950, there was already on 
the statute book Section 491 of the old 
Code which -vested certain rights in the 
High Court to issue directions in the 
nature of habeas corpus but there were 
also additional provisions contained in the 
Constitution itself enlarging the powers 
of the High Court and vesting them with 
the authority to issue not only directions 
but also orders and writs themselves of 
various types. The High: Court, there- 
fore, found it necessary to amend its 
Rules contained in Chapter XI of 1936 
Rules, The same Rules were revised and 
reprinted on’ 10th April, 1950, where the 
same Chapter XI contained those Rules. 
In the body of the Rules there is some 
change, but the main change brought 
about is in the title of that Chapter which 
is as follows: 

“CHAPTER XI 

Rules framed by the High Court for 
issue of writs of habeas corpus under 
Article 226 of the Constitution of India 
read with Section 491 (2) of the Code of 
Criminal Procedure, V of 1898.” 

12. In the preface to the 1950 Edi- 
tion, amongst other things mentioned by 
the then Registrar, the following para- 
graph appeared:— f , 

“The establishment of Supreme 
Court under the new Constitution neces- 
sitated the framing of a set of Rules by 
this Court to govern appeals to that Court 
in consonance with the Rules framed by 
the Supreme Court, A set of Rules was 
also evolved by the High Court under 
Article 226 of the Constitution of India.” 
The provisions of this book show that the 
High Court purported to apply its mind 
to-the changes brought about by the Con- 
stitution and accordingly revised the 
Rules in order to suit the additional re- 
quirement under the Constitution. 


13. In the body of the Rules in 
Chapter XXI, the first Rule which was 
then 64, was as follows: 

“64. All applications by or on behalf 
of persons for orders under Section 491 
of the Code of Criminal Procedure shall 
be made to the Division Court taking the 
criminal business of the Appellate Side of 
the High Court, duly verified by-oath or 
affidavit, setting forth the circumstances 
under which the order is sought.” 

It is also not being doubted. that these 
were good enough Rules and though Arti- 
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cle 226 widened the pcwers of this court 
in the matter of issuing writs including 
writ of habeas corpus, the provisions of 
Section 491 of the old Code which were 
in vogue immediately before coming into 
force of the Constitution and which pro- 
visions were also continued thereafter re- 


-quired a party to apply to “any High 


Court” for issuing all directions describ- 
ed in clauses (a) to (f) of sub-section (1) ` 
of Section 491, It is ¡immediately stated 
that the expression ‘High Court’ referred 
to in Section 491 has been defined by 
clause (i) of Section 4 of the old Code and 
that definition says that in relation to. the 
Andaman and Nicobar Islands, means the 
High Court in Calcutta, and, in relation 
to any other local area, means the highest 
court of criminal appeal for that area 
other than the Supreme Court or, where 
no such court is estatlished under any 
law for the time being in force, such 
officer as the State Government may ap- 
point in this behalf, 


14, Since the provisions of the 
statute required that an application be 
made to the High Ccurt which means 
highest court of crimiral appeal it was 
but appropriate that even the application 
under Article 226 of the Constitution but 
in the nature of habeas corpus should be 
required to be filed before a Bench doing 
criminal work of the Appellate Side. The 
Rules were therefore in order, according 
to the petitioners, so ‘ong as the provi- 
sions of the old..Code continued to be 
operative, l , 

15. The situation, however, radi- 
cally changed from 1-4-1974 when -the 
Code of Criminal Procedure 1973 (Act 2 
of 1974) came into force, The new Code 
repeals the old Code and also provides for 
the consequence of repeal and enacts the 
savings in Section 484. The new Code 
can be described in the legal language as 
the Procedure Code for criminal matters 
repealed and re-enacted. Section 491 of 
the old Code does not find place at all in 
the new Code, In fact Chapter XXXVII 
of the old Code is not ra-enacted. A pro- 
vision like Section 491 of the old Code is 
not on the statute book of this country 
from 1-4-1974, The only provision under: 
which a citizen can now apply from 1-4« 
1974 for a writ of habeas corpus is con 
tained in Article 226 o2 -the -Constitution, 
If that is so, and if there are no Rules in 
existence framed by the High Court for 
the guidance of citizens as to how they - 
shall move the High Court for obtaining 
writs of habeas. corpus, the citizens are 


entitled to apply directly under. Article 
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226 of the Constitution and such applica- 
tions . -would ordinarily `- be mark- 
ed . 4s constitutional matters, ` ` If 
they are applications under: `ihe 
_ Constitution and there is no Rule in 
existence ‘which gives them no other zla- 
ssification, it is but logical that the citi- 
zens would apply before the Benck of 
this Court doing Constitutional Work ap- 
pointed for that purpose- by the lenea 
Chief Justice, ~ 


16, The principal point for which 
the whole debate was organised is fhis, 
viz, that the rules of business - of this 

court contained in Chapter XXVIII which 
are nothing but the reproduction of the 
old provisions of Chapter XJ of the ear- 
lier Rules — mey be with some modifica- 
tions — are the only Rules framed by this 
court for the purpose of filing applicat-ons 
for issue of writs of habeas corpus, and 
they are no longer in force after 1-4-1374. 

17. In order to better understand 
the point canvassed before us we would 
reproduce for ready reference the title of 
Chapter XXVIII together with Rule 1 
along with its marginal note:— 

“CHAPTER XXVIII: 

C Rules for the issue of Writs of Ha- 
beas Corpus under Article 226 of the Con- 
stitution of India read with Section 491 
(2). of the Code of Criminal Procedure V 
of 1898, 

1, Application under 5, 491 Cri, F. Cc. 
~_ All applications by or on- behalf of 
persons for orders under Section 491 of 
the Code of Criminal Procedure shali be 
. made to the Division Court taking the 

criminal business of the Appellate Sid2 of 
the High Court, duly verified by oath or 
affidavit, setting forth the circumstances 
under which the order is sought.” 
What is stated is that Rule 1 is the only 
Rule in this Chapter which must be read 
specifically for-the purpose of understend- 
ing how and where one has to apply for 
obtaining the relief provided by that 
Chapter. A plain reading of Rule 1 along 
with its marginal note shows that who- 
ever wants an order under Section 491 of 
the old Code has to move a Division Curt 
taking criminal business of the Appellate 
Side, If from 1-4-1974 the old Code and 
Section 491 thereof stand repealed how 
can this Rule and the Eules that follow 
be made applicable to any application 
seeking a writ of habeas corpus, It may 
be that the title of the Chapter describes 
them as Rules for the issue of writs of 
habeas corpus: under Article 226 of the 
Constitution read with Section 491 of the 
old Code, ` 
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18. Two arguments are placed be- 


fore us for our consideration, One is that 


the title of Chapter cannot.be read at all 
for the purpose of interpreting the sez- 
tions or the Rules when they are clear 
and. unambiguous, It may be that there 
is authority for the proposition that when 
a Rule or a section is ambiguous or. where 
two meanings are possible in order to ob- 
tain clarification reference may be made 
to the title of the Chapters or Marginal 
notes of the section. The title of the 
Chapter in no case can be used for res- 
tricting the meaning of rules or sections 
that follow, Further if the Rule or the 
section is clear enough no reference at 


all need be made and no help derived 
from the title of the Chapter. This is the 
first part of the argument, The logical 


conclusion. of this argument is that we do 
not read the title of the chapter at all and 
when the rule is read which refers to 
Section 491 of the old Code, which ob- 
viously means Criminal Procedure Code 
1898, the Rule itself becomes inoperative 
from 1-4-1974, ie., the day when the 
whole of the old Code stood repealed. 


19, The second part of the argu- 
ment is that even assuming that the title 
has ‘to be read for some purpose, a plain 
reading of the title shows that these are 
the Rules made by the High Court under 
Article 226 ‘read with’ Section 491 (2) 
of the old Code, The language used by 
the High Court clearly restricts the scope 
of meaning of the title and it at best 
means that these applications are only 
under Section 491 (2) though they may 
refer to certain matters contained in Art. 
226 of the Constitution, The expression 
‘read with’ is ah expression of limitation 
and it cannot be extended to read into the 
Rules themselves as if they were the 
Rules made under Article 226 of the 
Constitution. Even if the title were to 
be read in this restricted manner, the 
result would still be the same, viz., there 
is no effective rule in Chapter 28 which 
guides or compels citizen to apply to this 
court by way of writ of habeas corpus 
before its Division Bench taking criminal 
business of the Appellate Side. 

20. As against this the main argu- 
ment addressed to us on behalf of the 
respondents by the learne] Counsel - M/s. 
Dhanuka and Advani and the Government 
Pleader Shri Gumaste is that the. High 
Court was fully aware of the Constitu- 
tion which came into force on 26th Janu- 
ary, 1950. .It was further aware that its 
powers of issuing writs have been enlarg- 
ed, and the. Constitution has made:a spe- 
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cific provision under Article 226 for the 
issuance of several writs, It may be that 
after the passing of the ald Code till the 
new Constitution came into force, the 
High Courts had limited powers defined 
by the Statute. However, the Constitu- 
tion has now vested them with full 
powers to issue to any person or autho- 
rity including in appropriate cases any 
Government directions, orders or writs in- 
cluding writs in the nature of habeas cor- 
pus, mandamus, prohibition, quo warranto 
and certiorari or any of them for the en- 
forcement of any of the.rights conferred 
by Part HI and for any other purpose. 
This provision considerably enlarges the 
jurisdiction: of the High Court. Writs as 
well as orders are now of different types 
and writs as well as orders and directions 
can be issued not only for the enforce- 
ment of fundamental rights guaranteed by 
Part UI of the Constitution but for any 
other purpose as well, 

21. Knowing this, the High Court 
amended Chapter XI of the Rules framed 
in 1936. Regarding the extended juris- 
diction of the High Court under Article 
226 provision has been made in three dif- 
ferent places, So far as-writs of habeas 
corpus are concerned the provisions of 
Chapter XI are amended by amending the 
title when these Rules were further re- 
vised after experience in 1960 and consi- 
derably enlarged, many detailed Rules 
came to be passed, However, the provi- 
sions of Chapter XI. have now been plac- 
ed in Chapter XXVIII in the new ar- 
rangement of Rules, We have-already 
pointed out that these provisions are vir- 
tually the same except for some inciden- 
tal corrections, The learned Counsel -for 
the respondents argued that the High 
Court has devised detailed rules for guid- 
ing the citizens as to where they. should 
apply if they want reliefs which Article 
226 can offer them by.asking for. certain 
writs from the High Court, - 

22. So far as the territorial juris- 
diction of the High Court in the matter of 
issuance of writs is concerned, it obvious- 
ly. runs throughout the State itself, - but 
after the Constitution Amendment of 1963 
the writs of this court now can run even 
beyond the territorial jurisdiction for the 
purpose of issuing directions and orders 
and writs to any ‘Government or authority 
or person outside the territorial limits of 
this State provided the cause of action for 
the writ wholly or in part arises within 
the jurisdiction of this court, 

23. The High Court in framing 
the Rules adopted a scheme, .It divided 
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the territory susceptible to its jurisdiction 
into two parts. One was the limits of 
Greater Bombay, which is the Ordinary 
Original Civil Jurisdiction of this Court, 
The other is rest of the territory whe- 
ther within or without the State of Ma- 
harashtra. Having so divided the terri- 
tory in’ respect of the writs to run, the 
High Court provided three categories of 
eourts for entertaining writ applications 
depending upon the place of cause of ac- 
tion; If the cause of action for seeking 
writ under, Article 226 except claiming a 
writ of habeas corpus, arose within the 
limits of Greater Bombay, the party is di- 
rected to present his petition before a 
single Judge on the. Original Side of this 
Court. .This is ‘contained in Rule 623 of 
the Original Side Rules, The Rules then 
provide for making an application under 
Article 226. when. the cause of action sub- 
stantially arose outside Greater Bom- 
bay but within the State and Chapter i7 


„of 1960 Rules provides that an application 


be presented before a Division Bench to 
be appointed by the learned Chief Jus- 
tice in that behalf. This Bench is known 
as a Bench doing constitutional work or 
constitutional business of this court, It is 
true that the language of Chapter 17 does 
not specifically exclude, as in the case of 
Rule 623 of the Original Side Rules, the 
applications for writs -of habeas corpus, 
The provisions of that Chapter and those 
of Chapter XXVIII as well as Rule 623 of 
the Original Side Rules must be read to~ 
gether for finding out what was really in- 
tended and what were -the directions given 
to the citizens to approach this Court, The 
third place where the provisions for the 
purpose of application for a writ under 
Article 226 is to be found is in Chapter 
XXVIII which deals with the Rules for 
issue of writs of habeas corpus under 
Article 226 of the Constitution read with 
Section 491 (2) of the old Code, It is be- 
ing argued that these three provisions 
must be read together which cover with- 
in themselves the notified scheme provid- 
ed by the High Court for the purpose of 
making application: of various types be- 
fore various Benches when writs claim- 
able under Article 226 are being agitated. 


24. Thus read, according to the 
respondenis, Chapter XXVIII must be 
read as Rules under Article 226. of the 
Constitution primarily, and the reference 
to Section 491 of the old Code, so long as 
that section was on the statute book, must 
be deemed to be a subordinate reference, 
From this point of view, not only’ the 
title should be read for understanding the 
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real nature of the Rule 1 and ‘the Rules 
that follow, but if necessary it should be 
treated as a case of obvious error and 
some words may be added to Rule 1 for 
the purpose of bringing cut the real in- 
tention: of the High Court in enacting or 
passing that Rule, Otherwise, it is po:nt- 
ed out, that a citizen having substantially 
or mainly his cause of action in the Is- 
land of Bombay will be having no ecurt 
at all under the Rules where he can file 
his petition for obtaining a writ of habeas 
corpus, When the literal reading of the 
Rules or the provisions of law lead to 
such unforeseen results, the provisions of 
harmonious construction must be resorted 
to and rules must be rationally constraed 
to enable a citizen to resort to appro- 
priate remedies before a relevant Beach 
or a Judge provided by the Rules, I: is 


the correctness of these two rival propo- 


sitions which we are supposed to exa- 
mine, We may incidentally note that Mr: 
Mehta for the petitioner who led the main 
argument also added that a peculiar even- 
tuality may develop where no Rule is 
available for approaching this court by a 
citizen of Bombay in view of the narrow 
construction proposed by the other sde. 
That may also be an obvious case of 
omission or error, It cannot however be 
said that because a High Court has fafled 
to make a Rule covering the- citizens’ right 
to approach this court under Article £26, 

is application Ee held in abeyance. He 
undoubtedly has a right under the Con- 
stitution to apply and if it is found that 
for a.particular purpose no specific rule is 
framed, the matter must be placed before 
the learned Chief Justice for appropriate 


direction and if this court so finds it. 


should note the lacuna in the Rules and 
sooner the lacuna is filled up it is be-ter 
for the guidance of the Citizens, 


25. In order to convince us’ of the 
point of view canvassed by Mr. Mehta, he 
started his argument by telling us as to 
the real nature of a dispute in a petition 
where writ of kabeas corpus is claimed. 
If the real nature of the dispute is once 
understood it would be easier to-- folow 
whether Chapter XVII of the High Ccurt 
Rules of 1960 are attracted to a petition 
of the present type or Chap. XXVIII. All 
these arguments are of ccurse confinec. to 
the period after 1-4-1974. He endea- 
voured to point out, and he was supported 
in this approach by the two other learn- 
ed Counsel Mr, Bhabha and Mr. Divan 
that a petition of the present type cla-m- 
ing a writ of hebeas corpus against the 
unlawful detention under the preventive 
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detention laws, like the Maintenance of 
Internal Security Act or the Conservation 
of Foreign Exchange. and Prevention of 
Smuggling Activities Act 1974, is essen- 
tially a civil dispute and is not a criminal 
matter, The petition challenging the pre- 
ventive detention is in essence a civil 
proceeding and could not be described as 
a criminal proceeding, 

26. „The gist of his argument is 
that it may be that the detention is being 
effected for the prevention of certain acts, 
which if committed might constitute of- 
fences under some of the laws of this 
country. However, those offences are not 
yet committed, but on the basis of the 
jurisdiction of suspicion a detention order 
has been passed for the purpose of pre- 
vention. In the challenge held out to 
such an order, the subject-matter of the 
dispute is personal liberty of the detenu 
which is a civil right. Irrespective of the 
allegations of the detaining Authority or 
irrespective of their suspicion, the real 
subject-matter in dispute is the liberty of 
citizen which is a civil right. 


27. He of course told us that such 
an extreme view is taken by the Ameri- 
can ‘jurists and American courts and not 
by the English Courts from whom we 
have inherited considerable procedure as 
well as traditions of. the administration 
of justice, He said that Ferris.in his Law 
of Extraordinary Legal Remedies, 1926 
Edition, Article 5.11 page 24 states that 
habeas corpus is a high prerogative writ, 
summary in character, for the enforce- 
ment of the civil right of personal liberty. 
The Supreme Court of United States in 


` the matter of Ex parte Tom Tong, 27 


Lawyers’ Edition 826 observes that the 
writ of habeas corpus is a civil, separate 
proceeding to enforce a civil right, the 
right to personal liberty whether the re- 
straint be by virtue of criminal or civil 
process, Resort to the writ sometimes be- 
comes necessary because of what is done 
to enforce laws for the punishment of 
crimes, but the. judicial proceeding under 
it is not to inquire into the criminal act 
which is complained of, but into the right 
to liberty notwithstanding the act., Hav- 
ing -brought to our notice the legal. posi- 
tion in America, Mr, Mehta was good 
enough to tell us that in England the view 
taken is slightly different. He referred 
us. to the judgment of House of Lords in 
Clifford and O'Sullivan; (1921) 2 AC 570. 
The question regarding the nature of the 
cause or matter whether criminal or civil 
did not arise before the House of Lords 
directly in a habeas corpus preceeding but 
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it arose. indirectly while considering the 
right of appeal to a party ageinst a judg- 
ment of the High Court ip, writ jurisdic- 
tion, i 


28. The law in England obviously 
seems to be that from en order in writ 
petition passed by the High Court, there is 
right of appeal only where the matter is 
of a civil nature but there is no right of 
appeal if the cause or matter is of a cri- 
minal nature, Under martial law admin- 
istration in the County Cork by the orders 
of Lord Lieutenant of Ireland carrying of 
arms without licence was declared unlaw- 
ful. The petitioners were found with 
arms ‘without a licence or a permit and 
were hauled up before military court and 
‘were convicted and sentenced to death 
subject to confirmation having been found 
guilty. They moved by an application be- 
fore Mr. Justice Powell who refused the 
application, An appeal was carried when 
an objection was raised that the matter 
before Powell, J., was of a criminal nature 
and no appeal lay to the Court of Ap- 
peal, This was upheld and the appeal 
came to be rejected on that technical 
ground, Against this order an appeal was 
carried to the House of Lords. What 
their Lorcships observed is that under the 
Judicature Act if the cause or matter is 
criminal in nature no appeal lay, but if 
it was a Civil matter an appeal did lie. 
In the context of the right of appeal it 
became necessary to Jay down how to find 
a cause or matter which is civil or crimi- 
nal. Their Lordships observed that two 
conditions must be satisfied before a mat- 
ter could be connoted or described as 
‘criminal’, The matter must involve some 
charge of crime, that is to say, of an of- 
‘fence against the public law and that 
charge must have been preferred or be 
about to be preferred before some court 
or judicial tribunal having or claiming 
jurisdiction to impose punishment for the 
offence or the alleged offence, Having 


thus formulated the proposition, the 
. House of -Lords found that the 
so called’ court martial held on 
the orders of Lord-Lieutenant under 


the martial law administration was nei- 
ther a- court nor the allegations amounted 
to offence against any public law. Since 
the matter before Powell, J., could not be 
described as criminal in nature but other- 
wise than criminal, appeal did lie and the 


Appeal Court ought to have entertained. 


the appeal on merits. Having come to 
this conclusion they proceed to decide and 
dispose of the appeal itself on merits by 
taking a particular view, viz., that a writ 
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of prohibition runs only against Tribunal 
and the authority under martial: law 
could not be described as Tribunal, Apart 
from the result of that case the principle 
on which Mr, Mehta wants to draw sup- 
port is that if you can say that a cause or 
matter fulfils the two conditions laid 
down by the House of Lords, then that 
matter would be criminal and a petition 
agitated in respect of such matters might 
legitimately be filed or directed to be filed 
before a Bench doing criminal business of 
this court, He also brought to our notice 
another judgment of the House of Lords 
in Amand v., Home Secretary, 1943 AC 
147, The same view. has been accepted 
and what matter is criminal has been il- 
lustrated by their Lordships in those 
words. Mr, Mehta cited this case to point 
out how-the English courts applied the 
principle of the matter being criminal to 
facts and circumstances contained in 
Amand’s case, . . 


29. The petitioner in the case of 
Amand v, Home Secretary, 1943 AC 147 
who was a Netherlands subject was ar- 
rested in England as a deserter in army 
and was to be handed: over obviously for 
the purpose of being prosecuted as a de- 
serter, The Divisional Court refused his 
application for a writ of habeas corpus 
and the Appeal Court held that it had no 
jurisdiction, When further appeal was 
carried ‘to the House of Lords, they say 
that the law was properly laid down in 
Clifford: and O’Sullivan’s case (1921):2 AC 
570, In the case of this petitioner if he 
were handed over to his home country it 
would land him in criminal prosecution, 
being a deserter and that prosecution may 
end in his imprisonment, That being the 
real nature of the causé or matter, it was 
essentially a criminal matter and it was 
settled law that in respect of such a mat- 
ter there is no appellate remedy available 
to the petitioner. : f 

30. . Mr. Mehta told us that these 
judgments of the House of Lords may. not 
be binding on this court, However, look- 
ing to the fact that there is a historical 
continuity in the matter of administration 
of justice inherited by us from the Eng- 
lish courts, they would be. of considerable 
assistance in determining the nature of a 
dispute raised by a detenu of the present 
type. He told us that these views have 
been accepted and relied upon by some 
Indian High Courts even after the Consti- 
tution came into force, 

31. As an example, he referred us 
to the judgment- of the Punjab High Court 
in Dalmia Jain Airways Ltd, v. Union of 
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India; AIR 1956 Punj 1. The report `of 
the Registrar of the Companies ultimetely 
led--to the- filing of the complaint which 
was being investigated by the- pclice. 
After filing two abortive: proceedings, one 
in the High Court and another in the Sup- 
reme Court, the petitioners again filed an 
application under Article 226 of the Con- 
‘stitution for prohibiting the investigetion 
by the police and for quashing the pro- 
‘ceedings, When this application was re- 
jected by the Punjab High Court, the 
petitioners applied for leave to appeel to 
the Supreme Court in an omnibus man- 
ner under Aris, 132, 133 and 134 of the 
‘Constitution, This gave rise to the ccnsi- 
deration by the Punjab High Court és to 
whether they should grant leave under 
Art, 133 or 134 of the Constitution, The 
learned Judges -rely upon the House of 
Lords judgment in Amand v. Secretary 
of State, (1943) AC 147 and held that 
Article 133 has no application for the ob- 
vious reason that the matter or proc2ed- 
ing was criminal in nature. They say 
that if allowed to go ahead, the investiga- 
tion by the police will lead to a criminal 
charge before a criminal court and it may 
lead to conviction, 


32. On another occasion a Divi- 
sion Bench of this court was considering 
the question of an appeal before them 
from the judgment of a single Judge, .In 
Mohomedalli Allabux v. Ismailji Abdu_lali, 
28 Bom LR 471 = (AIR 1926 Bom 332) an 
appeal was preferred before a Division 
‘Bench under Clause 15 of the Le-ters 
Patent against an order of the learned 
Single Judge issuing a writ against the 
appellants directing them to produce three 
minors for considering the legal natuze of 
the custody by the respondents, The ori- 
ginal application was undoubtedly under 
Section 491 of the old Code, After grant- 
ing rule nisi and after hearing the rule 
the learned single Judge directed the res- 
pondents to produce the minors, That 
order was being challenged. One of the 
questions was whether the order was ap- 
pealable. If it was an order in the crimi- 
nal jurisdiction of this court, even the 
order of the single Judge would be the 
order of the court and would not be ap- 
pealable to a Bench of two Judges. On 
‘page 480 of the report, the learned Judges 
rely upon an earlier decision in the -mat- 
ter of Narrondas Dhanji, (1890) ILE 14 
Bom 555. A conclusion is drawn that a 
Judge directing a writ of habeas ccrpus 
to issue for the production of minors to 
determine the legality of their custody 
which is essentially a civil dispute, could 
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not be described as an order made ‘in the 
exercise of criminal jurisdiction’, The 
learned .Chief Justice further observed 
that the sole foundation for that argument 
is that the office of the High Court, 
which concerns itself with the issue of 
such a writ, is the office of the Clerk of 
the Crown, A conclusion is therefore 
drawn that not being an order in the 
exercise of criminal jurisdiction, the 
order was susceptible of being revised in 
appeal, Mr. Bhaba also relies on the dis- 
cussion in Halsbury’s Laws of England, 
Vol, 11, particularly to para 97 on page 
49 while Mr. Dhanuka for the respon- 
dents cited before us the Judgment of 
the Calcutta High Court in Niharenddu 
v. Porter, AIR 1945 Cal 107 (SB) for an- 
other purpose, Mr, Mehta drew our at- 
tention to the observation of Mitter, J. 
on page 118 right hand side column, The 
peculiar position was that a writ petition 
succeeded and the detenu was directed to 
be released. While he was in the court 
compound itself, he was arrest- 
ed under Regulation 3 of 1818 
Regulation. This led to the com- 
mencement of two proceedings, one in 
contempt and the other challenging the 
arrest itself. 


33. The main controversy was 
whether the arrest under Regulation 3 
could be described as the arrest in rela- 
tion to criminal matters. If it is so des- 
cribed there can be no contempt because 
the exemption from . arrest immediately 
after the release would confine itself to 
civil proceedings, The observations of 
Mitter, J., undoubtedly are that the peti- 
tioner.. could not be arrested on a civil 
process on his way home. after 


‘his release on-a writ of habeas corpus, as a 


proceeding under that writ is in essence 
a civil proceeding. These and other re- 
ferences which need not be duplicated are 
made forthe purpose of pointing out that 
the distinction, made by. the English 
Judges has been accepted by and large in ` 
India as providing a good guide for the | 
purpose of classifying the matters as civil ` 
or criminal, 


34.. In addition Mr. Mehta particu- 
larly relied upon the observations of the 
Supreme Court in H, Saha v. State of 
West Bengal, AIR 1974 SC 2154. . This 
was a case of preventive detention and 
the Supreme Court has made observations 
in paragraphs 19, 32 and 33 which now 
form the settled law in relation to the 
preventive detention. In paragraph 19 
they point out that the essential concept 
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tion of a person is not to ‘punish him for 
something he has done but to prevent 
him from doing it. The basis of deten- 
tion is the satisfaction of the executive 
of a reasonable probability of the likeli- 
hood of: the detenu acting-in a manner 
similar to his past acts and preventing 
him by detention from doing the same. 
There cannot be a parallel between pro- 
secution in a court of law and a detention 
order under the Preventive Act. In para- 
graph 32 of the report they point out that 
the power of preventive detention is qua- 
litatively different from punitive deten- 
tion, The power of preventive detention 
is a precautionary power exercised in rea- 
sonable anticipation. In paragraph 33 they 
again point out that preventive detention 
and prosecution are not synonymous, 
Their purposes are different, the authori- 
ties are different, the nature of proceed- 
ings is different, 
undertakes to punish for the past acts, the 
other is reserted to for preventing mis- 
chief in the future. 


35. By taking such a survey of 
legal adden. Mr. Mehta argued that the 
proceedings before this court challenging 
the preventive detention cannot be des- 
cribed a criminal matter or a criminal 
cause. He has no quarrel with the propo- 
sition that the High Court in its rule-mak- 
irg power may make clear Rules of busi- 
ness by which a matter which may have 
civil content may be directed to be placed 
for hearing and disposal before any Bench 
of this court whether it is doing civil or 
criminal work. All Judges of the High 
Court have the same powers and it is only 
for the convenience of -the disposal of 
business that Rules are made and the 
Chief Justice forms Benches for hearing 
end disposal of various matters. ‘However, 
if Chapter XXVIII is essentially based’ on 
the assumption that an application- under 
Article 226 read with Section 491 of the 
old Code was a criminal matter liable to 
be placed before a Division Bench of the 
Appellate Side taking criminal business; 
that assumption is no more available for 
the reasons already adverted above, as 
Section 421 of the old Code is no more 
available on the statute. book and -the 
Rules in Chapter XXVIII havé become in- 
apt and inapplicable. The petitioners can- 
mot be asked to present their . petitions 
before a Division Bench taking criminal 
matters on the Appellate Side. 

36. On behalf of the respondents, 
the learned Counsel also made an effort 
to satisfy us that a contrary view seems 
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to have been taken. either by express dis- 
cussion or by’ necessary implication in 
some’ other judgments, Reliance was 
placed oupen two judgments of 
the Madras High Court. In Re. 
M. R. Venkataraman, AIR 1951 Mad 267 a 
Division Bench of the Madras High Court 
was called upon to consider the prayer 
of the detenu who had practically suc- 
ceeded before them for an order of costs 
against the respondent. It became neces- 
sary to consider whether the writ pro- 
ceeding in which the petitioner succeed- 
ed was of a civil or criminal nature, The 
view taken by the Madras High Court is 
that in a proceeding relating to criminal 
matter the-High Court had no inherent 
power to award costs to a successful de- 
tenu whether the proceeding is founded 
on Section 491 of the old Code or Article 
226 of the Constitution, Before them the 
petitioner was detained under the Madras 
Maintenance of Public Order Act (Act 23) 
of 1949. While discussing the nature of 
the proceedings the learned Judges ob- 
served on page 268 of the report that the 
detention of the detenu became necessary 
because in. the opinion of the Government 
of the State he was acting, or about to 
act, or likely to act, in a manner prejudi- 
cial to: public safety or the maintenance 
of public order in the province. They 
further observed that it could not be se- 
tiously contended that such a detention 
would not be to prevent a crime. ‘If that 
is so, the ‘case is one of a criminal nature 
and it seemed to them that even if that 
Court has inherited all the powers of the 
King’s Bench Division, apart from the 
statute, there is no inherent -power to 
award costs in a criminal case, They fur- 
ther relied- upon their own earlier judg- 
ment in Venkatachala Thevar, AIR 1949 
Mad 192 where it was held that since 
orders passed under S. 491 of the old Code 
are in the nature of criminal proceedings 
there can ‘be no right of appeal to the 
Federal Court as it then existed. The 
learned Judges further compared the: pro- 
ceedings under Section 491 of the old 
Code with the proceedings under Sections 
107 and 108 of that Code for binding a 
person to keep peace and-said that they 
are also considered to be of criminal 
nature, Having come te the conclusion 
and having found that no Rules have been 
made by the Madras High Court for 
awarding costs in a criminal matter they 
refused to’ pass an order with respect to 
costs. A few days later while delivering 
another judgment which included the 
same Judge whe wrote the leading judg- 
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. ment in the earlier case, a similar view 
was taken in Re: T, Venkateswara Hao, 
ATR 1951 Mad 611. 

37. Mr. Dhanuka as also Mr. Ad- 
vani led considerable stress upon a Dvi- 
sion Bench judgment of this Court in Re: 
Prahlad Krishna Kurne, AIR 1951 Bom 25 
(FB). The petitioner had already applied 
under Section 491 of the old Code and his 
application was already rejected by the 
Division Bench consisting of Dixit and 
Shah, JJ. For the same relief but by re- 
peating the old allegations -together with 
addition of some new material the peti- 
tioner applied again before this Court 
calling it an application under Article 226 
of the Constitution, Two prayers were 
made in that application, One was to re- 
view the decision in the old case and to 
reconsider the whole matter in the light 
of the additional matter supplied, If that 
was not possible, the second prayer was 
that this petition be independently consi- 
dered on merits because a citizen has a 
tight to approach successive Benches for 
obtaining writ of habeas corpus, : That 
was the right available in England and 
since the jurisdiction of this Court under 
Art. 226 is similar to the writ jurisdic- 
tion of the English courts, the matter 
should be heard again and the second 
Bench should independently consider the 
material placed before it. Since it appear- 
ed to be-an important point the petition 
itself was referred to the Full Bench of 
three Judges, Speaking for the Court the 
learned Chief Justice observed that whe- 
ther the application was under , Sec- 
tion 491 of the old Code or whether it 
was under Art, 226 of the Constitution, 
the application was one of a criminal 
nature, It was a criminal matter, So far 
as criminal matters are concerned, there 
is no inherent right of review., The right 
of review has to be supplied by the 
statute like right of appeal, In this man- 
ner prayer for review was rejected. The 
judgment proceeded further to hold that 
it was a wrong supposition that a de- 
tenu can approech from Judge to Judge 
or from Bench to Bench of the same 
Court. It may be that the earlier peti- 
tion was heard by a Bench consisting of 
two Judges. However, under the Rrles 
of business of this court when a mafter 
is heard in that manner by a Division 
Bench and they delivered the judgment, 
it is not the judgment of the Division 
Bench but it is a decision of the High 
Court, The Benches constituted under the 
Rules of business by the Chief Justice re- 
present the High Court as such and wao- 
ever decides the petition, the decision is 
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of the High Court, The High Court hav- 
ing thus entertained and decided it, a se- 
cond application to the same court can- 
not: lie, 


38- From the discussion regarding 
the nature of the remedy, it is sought to 
be argued that the Bombay High Court 
has already decided that an application 
for habeas corpus was a criminal matter 
or a criminal proceeding and that question 
is no more open for diseussion, We are 
afraid that construction cannot be put 
upon the Full Bench judgment because 
the judgment proceeds almost on the as- 
sumption by ali sides that the proceedings 
is one of a criminal nature, Under the 
Rules made by the High Court Article 
226 of the Constitution read with Sec- 
tion 491 of the old Code, it was incumbent 
upon the petitioner to approach a Divi- 
sion Bench doing criminal business on the 
Appellate Side and that being so, the pro- 
ceedings would be criminal proceedings. 
When a certain basis is assumed by all 
concerned, it is difficult to say that it re- 
presents a considered judgment or deci- 
sion of the High Court. If there is a dis- 
pute raised and both sides are represented 
and the court ‘decides, it could be said 
that the point canvassed has been decid- 
ed and a view taken, 


39. Apart from that the main 
reply that is being given on behalf of the 
petitioners is that so long as Section 491 
of the old Code was in force and the 
Rules in Chapter 28 were applicable no~- 
body can quarrel with the proposition that 
the application hag to be numbered as 
criminal application and under the Rules 
of business it had to be placed before a 
Division Bench taking criminal business. 
Occasion never arose for raising the dis- 
pute and it cannot be assumed that the 
question was ever raised and was con- 
cluded by mere assumption of all _con- 
cerned, , 


40. Mr, Dhanuka also referred to 
the Public Prosecutor v. A. K. Gopalan, 
AIR 1953 Mad 66 where leave was sought 
to file an ‘appeal to the Supreme Court 
against the judgment of the High Court 
in a writ petition for habeas corpus, The 
detenu was.released. When the State’s 
right of appeal was being considered that 
a reference was made to Ariicles 132 and 
134 of the Constitution. However, para- 
graph 11 of the report says that the ques- 
tion of referring to the constitutional 
issues does not arise as the case before the 
Madras High Court proceeded on the ex- 
press basis that the jurisdiction invoked 
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was a criminal jurisdiction under Article 
134 (1) (c) of the Constitution, Here 
‘again on the assumption that the jurisdic- 
tion is criminal that the matter was 
argued and there was no occasion to de- 
. cide on a dispute being raised whether it 
was of a civil or criminal nature, 


41. Before the Lahore High Court 

again in an indirect manner while decid- 
ing the right of appeal the order passed 
by the Single Judge of the High Court 
under S, 491 of the old Code came up for 
consideration. In Kishori Lal v., The 
Crown, ILR (1945) Lah-573, the-petitioner 
whose petition under Section 491 of the 
old Code was rejected for a writ in the 


nature of habeas corpus, had presented a ` 


Letters Patent Appeal under Clause 10 
thereof, Naturally the question arose 
‘whether such an appeal could lie from 
one Judge of the High Court to a Bench 
of two Judges. It has been held that no 
Letters Patent was competent as the single 
Judge acting under the provisions of Sec- 
tions 491 and 491-A of the old Cole was 
exercising a criminal and not civil juris- 
diction, While coming to that conclusion 
the Lahore High Court refers to the Privy 
Council decision in Matthen v. Dist. Ma- 
gistrate, of Trivandrum, ILR (1939) Mad 
744 = (AIR 1939 PC 213) and points out 
that. the English cases on which reliance 
was placed by the petitioner’s Advocate 


were not relevant in India as the powers ` 


of the High Court to issue directions in 
the nature of habeas corpus were all con- 
tained in Sections 491 and 491-A of the old 
Code, That was the effect of the Privy 
Council’s judgment. Reference is then 
made to judgments of House of Lords and 
it. is. concluded that English law of deci- 
phering a matter either criminal or civil 
is not applicable to India and the proceed- 
ings under Section 491 of the old Code 
would naturally be criminal proceedings. 


42. The Full Bench of the Allaha- 
bad High Court in Basudeva v. Rex, AIR 
1949 All 513 was considering the question 
of costs after the detenu succeeded in a 
petition for a writ of habeas corpus. The 
petitioner in the case was detained under 
preventive detention on the allegation of 
black-marketing, It is not clear 
from the report whether black- 
maketing was defined as some cri- 
minal offence by some provisions of the 
Act. However, the application for release 
was undoubtedly one under Section 491 
of the old Code.. When the detenu suc- 


ceeded he claimed that costs be awarded - 


It is again in this indirect man- 
the 


to him. 
ner for the purpose of considering 
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question. of costs that the Allahabad High 
Court -was required to consider the nature 
of the proceeding, In paras..11 and 12 
of the report Wanchoo, J., who delivered 
the leading. judgment was required to con- 
sider the argument that habeas corpus 
application can fall under. two categories. 
If the matter with which they are con- 
cerned is a civil one, they are civil pro- 
ceedings, while if- the matter with which 
they are concerned is connected with a 
crime or likely: commission of a crime; 
they are criminal proceedings. On that 
footing an argument was raised before 
the court that black-marketing is not 
connected with the commission of a crime 
or likely commission of a crime and as 
such it would be a civil proceeding, With- 
out giving much weight to this approach, 
the Allahabad High Court comes to the 
conclusion that the application for habeas 
corpus is one under Section 491 of the 
old Code and as such it is a criminal pro- 
ceeding. The learned Judge considers the 
illustration of Section 476 of the old Code 
and says that the matter may be civil but 
since the word ‘High Court’ has been de- 
fined by Criminal Procedure Code and to 
such High Court one has to apply under © 
Section 491 of the old Code the proceed- 
ing. would still be criminal in nature even 
though the contents of the proceeding 
may be civil, In that matter the Allaha- 
bad High Court held that an application 
for habeas corpus was a criminal matter 
even though black-marketing was. not 
shown to be connected with some crime, 


43. Besides relying upon. these 
judgments Mr, Dhanuka also argued that 
the classification of business by the High 
Court for the purpose of its administra-. 
tion would not decide the real nature of 
the dispute, Apart from what classifica- 
tion the High Court will make. the legis- 
lature has sometimes, directed criminal 
court to decide civil disputes. - It is well 
known that under Municipal laws, dis- 
putes like the fixation of ratable value are 
taken to a Magistrate of the First Class 
by way of an appeal. Against the Magis- 
trate’s order there is a. revision. applica- 
tion before a Sessions Judge and against 
the order of the Sessions Judge the mat- 
ters many times come to the High Court. 
It has been uniformly held by the pro- 
nouncements of this Court that such an. 
application to the High Court must. be 
treated as revisional application under 
pene 115 of the Code of Civil Proces 

ure 


44. While | we cok -at the entire 
argument presented before us for the pur- 
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pose of deciding whether the Rules in 
Chapter XXVIII of the Bombay High 
Court Rules still survive as opera-ive 
rules after 1-4-1974, it does not really 
seem to be necessary to decide this ques- 
tion, We have placed all this material 
together along with the observations of 
the learned Counsel: on both the s:des 
because it was urged before us that what- 


ever the decision of this court be, the 
Rules in Chapter XXVIII of the 
Bombay High Court Rules require 
re-drafting and revision. If the 


High Court wants to undertake taat, 
the rival points should be available for 
the drafting committee so that prcper 
Rules will be made, Incidentally, how- 
ever, we will indicate what we think of 
applications where the petitioners are 
detained under the preventive detencion 
laws and seek a relief on various grounds. 
We will, however, do that a little leter. 
Mr. Diwan, learned Counsel for the geti- 
tioner whose petition was not notified for 
hearing indicated a possibility that the 
matter may not be either civil or crimi- 
nal but it will be as if the question will 
have to be considered whether it should 
be classified either as civil or crimina- or 
should be treated independently for the 
purpose of the classification of business BY 
the High Court, 


45. Before all this is undertaken 
ft would be appropriate to find out the 
real nature of the Rules framed by the 
High Court under Chapter XXVIII fom 
time to time, It would also be appro- 
priate to consider them against their his- 
torical background for the purpose of ap- 
preciating the real nature and the impli- 
cation of those Rules. Without going 
much behind, we would first look at the 
Rules made in the year 1936 which came 
into force on ist of March, 1936, ‘They 
were to replace the existing Rules of the 
Appellate Side of the High Court at Bom- 
bay in respect of all the matters contain- 
ed in the said Rules and all the then ex- 
isting Rules stood annulled, In the sum- 
mary of the provisions given earlier we 
have referred to Chapter II of 1936 Rules 
which deals with the Rules framed by 
the High Court under Section 491 (2: of 
the old Code, At that stage the only pro- 
vision available for issuing writs of the 
habeas corpus or direction in the na-ure 
of habeas corpus was Section 491 of the 
old Code, The Rules in Chapter I: of 
1936 Rules would therefore be the cnly 
Rules for the purpose of making applica- 
tions. Since Section 491 of the old Code 
required that the petition was to be made 
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to any ‘High Court’ it was obvious that 
the petition lay before the Bench doing 
criminal business as the High Court it- 
self was defined under clause (i) of Sec- 
tion 4 to mean the highest court of eri- 
minal appeal for the local area, That 
point was further emphasised by the com- 
posite provisions in the body of section 
which referred to the territorial jurisdic- 
tion of the High Court for the purpose of 
issuing direction of the nature of habeas 
corpus. That has been indicated to be the 
appellate criminal jurisdiction of the 
High Court, The position, however, 
changed when the Constitution became 
operative and the writ jurisdiction of the 
High Court was determined by the provi- 
sions of Article 226 of the Constitution. 
46. We have also summarised the 
provisions of sub-articles (1) and (1-A) of 
Article 226 earlier, Undoubtedly this is a 
much. wider jurisdiction, Not only in 
terms of the authority of the High Court 
to issue substantive writs but also in the 
matter of territorial jurisdiction. Even 
if a Government, authority or a person 
against whom writ was claimed was out- 
side territorial jurisdiction of the High 
Court, a writ would still run provided the 
cause of action for claiming the writ 
wholly or in part arose within the juris- 
diction of the High Court. Then again in 
the language in these Articles with res- 
pect to the jurisdiction of the High Court 
“throughout the territories in relation te 
which it exercises the jurisdiction”, the 
restricted reference to criminal jurisdic- 
tion in Section 491 of the old Code is also 
not to be found in this Article, Article 
226 conceives of the High Court as con- 
stituted by the Constitution and no dis- 
tinction is made to divide the High Court 
as if on its criminal side or civil side. It 
is the High Court that is vested with the 
power and the power of issuing writs of 
habeas corpus after January 26, 1960, 
would be exercised by the High Court as 
such, Which Bench is provided for by 
the Rules of business is an internal mat- 
ter, but the court is one and it is this 
court which is vested with the powers 
conceived of by Article 226. = 


47. The 1936 Rules which need 
not and could not ever refer to Article 
226 ought to be changed. They were 
changed and the change brought about 
has also been indicated by us, The title 
of the Chapter alone referred to both the 
provisions, viz., Article 226 of the Consti- 
tution and Section 491 (2) of the old Code 
by joining with the expression ‘read with’. 

at is precisely the meaning of these 
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Rules in Chapter II? The same phraseo- 
logy has been continued in the 1960 Rules 
where the title is in identical terms as 
also the body of the Rules is practically 
the same, It has been very strenuously 
argued that in view of the title containing 
the expression ‘read with’ Section 491 (2) 
of the old Code the Rules are only under 
Section 491 alone as if and not under 
Article 226 of the Constitution. It is a 
term of restriction and not of expansion. 
Considerable emphasis. is laid upon the 
wording of the Rule, It is Rule 1 of 1960 
Rules which directly refers to the making 
of an application, The subsequent: Rules 
deal with the issuance of Rule nisi and the 
further disposal of the Rules once issued. 
Rule 1 however clearly says that all 
applications by or on behalf of persons 
for orders under Section 491 of the old 
Code shall be made to the Division Court 
. taking criminal business of the Appellate 
Side of the High Court. It was therefore 
urged that even if Art. 226 is referred in 
the application and even if the applica~ 
tion may have contained prayers for re- 
liefs under Section 491 which also squarely 
fall under Art. 226, the petition would 
still be one under the provisions of Sec~ 
tion 491 of the old Code alone. There is 
an obvious distinction between the two 
provisions. Section 491 of the old Code 
merely authorises the High Court to issue 
directions of the nature -of the habeas 
corpus, and then various topics are enu- 
merated in clauses (a) te (f) thereof in 
respect of which such directions in the 
nature of habeas corpus would be issued 


by the High Court, We presume that there - 


is some difference between a direction in 


the nature of habeas corpus and a writ of 


habeas corpus itself, Unless the dispute 
raised fell under either of the clauses of 
Section 491, an application for a direction 
in the nature of habeas corpus was not 
possible earlier as the Privy Council cla- 
rified the position that the total jurisdic- 
tion of the High Court was restricted. to 
the provisions of Section 491 alone,. Even 
if a matter fell outside these clauses but 
could be shown to be one properly under 
Article 226 and the matter required that 
a writ of habeas corpus be issued, the 
High Court is’ undoubtedly authorised 
now after the passing of the.Constitution 
to entertain and dispose of such applica- 
tion, If the view canvassed before us by 
the learned Counsel for the petitioners is 
to be accepted, its effect would be thai 


the High Court never made Rules at all — 


under Article 226, If the reference to 
Section 491 (2) were a reference for the 
purpose of restricting the meaning of the 


A- IR, 


title and the Chapter, or restricting -the 
scope of the rules themselves, then . the 
High Court has not made any rules under 
Article 226, - ; 
- 48. The rival point of view plac- 
ed for our consideration is that the title 
of the Chapter as also the marginal note 
is occasionally referred to for the pur- 
pose of better understanding the sectien 
and the Rule itself end can always be de- 
ferred to with advantage if the Rule and 
section lead us to an anomaly or was 
capable of two constructions. The learned 
Counsel for the petitioners, ‘however. 
argued that this is not a case: where the 
Rules are not clear.or the Rules are am= 
biguous, Rule 1, according to them, is 
very clear and it merely refers to Section. 
491 of the old Code and nothing more, If 
we, therefore, look‘ at the heading of the 
Chapter. XI of 1950 Rules or Chapter 
XXVIII of the 1960 Rules the intention of 
the High Court is clear. It did not want 
to improve the Rules and indicate that 
the applications for habeas corpus within 
the wider jurisdiction, which is now ac- 
quired under Article 226 should be made 
under some rules, That was intended by 
Rule 234 of Chapter XXIV of 1950 Rules 
now re-numbered es Rule 1 of Chapter 
XVI of 1960 Rules; This intention of the 
High Court has been made clear in the 
Rules, In fact that Chapter is meant to 
lay down Rules which are meant to deal 
with all applications under Article 226. 
In our view the reference to Section 491 
(2) in the heading of Chapter XXVIII 
could not control the nature of the Rule 
for the simple reason that Section 491 had 
practically became superfluous after pass< 
ing of the Constitution, 

49. One has to look to the various 
laws passed, amendments and rules made 
from time to time in the transitory period, 
after introduction..of the Constitution, in 
the historical setting and interprete them 
in the realistic manner, The Constitution 
makers in their wisdom have provided 
Atk, 13 to suggest that all laws in. this 
country which were then in force and 
which were not inconsistent with the Con- 
stitution would continue to be in opera- 
tion. You could not have a void because 
the Constitution was passed, Section 491 
of the old Code was one such section which 
was not inconsistent with the Art. 226, 
though It was now subordinate in its im- 
portance and practically of no use in view 
of the larger jurisdiction vested In the 
High Court under Art, 226. A section of 
this type along with Article 226 cannot bej . 
said to control the provisions of Art. 226 
or restrict the same, 
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50. Shri Diwan himself refecred 
fo the Forty-First Report of the Law 
Commission and Chapter 37 thereof. In 
sub-paras, 1, 2 and 3 of para. 37 the Com- 
mission discusses the impact of Article 226 
upon the provisions of Section 491 of the 
old Code Having pointed out that the 
High Court’s jurisdiction is now much 
wider and how at least clauses (a) and (b) 
of sub-section (1) of Section 491 of the old 
Code are rendered practically of no use. 
This is what the commission obsecved 
in sub-para. (3) of para, 37 of the rezort: 

“37.3 It will be noticed that Article 
226 of the Constitution confers wide and 
comprehensive powers on the High Cc arts 
of States “to issue to any person or au~ 
thority, including in appropriate cases 
any Government, directions, orders or 
writs, including writs in nature of habeas 
corpus, mandamus, prohibition, quo ~ar- 
ranto and certiorari” for any purpose. In 
view of this provision, clauses (a) anc (b) 
of Section 491 (1) have been practically 
rendered superfluous and can be szžely 
omitted.” 

51. Can it be said that that a re- 
ference to a provision which is practically 
rendered superfluous, in the title of Rules 
purporting to be Rules under Article 226 
of the Constitution would be so read zs to 
contro] that Article and to convert the 
Rules only under Section 491 and not 
. under Article 226 at all? That acczrd- 
ing to us, would be inappropriate and 
would not be the proper manner in waich 
the Rules can be read or construed, The 
Yearned Counsel on both the sides ok 
us through some of the judgments as also 
some references in Maxwell on the Ir-er- 
pretation of Statutes relating to use ta be 
made of headings of sections or Char-ers 
and marginal notes.. 


52. If necessary we may refer to 
these judgments, but to us it appears that 
the main purpose of the Rules of inter- 
pretation of statutes is to bring out the 
real intention of the legislature or the law 
making body. it is true that under the 
guise of finding out the so-called intention 
of the legislature the courts are. not sup- 
posed to do violence to the plain largu- 
age of the statute nor to legislate th=m- 
selves, But where the intention app=ars 
to be clear from the manner of drafzing 
and the historical process accompanring 
it, but there is some obvious lacuna, waat 
are the courts supposed to do? Wend 
it be proper for the courts to say that they 
are helpless because the Rule had zaot 
been properly framed. If “cases of “his 
type arise the expected norms of rules of 
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interpretation authorise the court some- 
times to do violence to the section of the 
legislature or sometime io add a few 
words or to subtract a portion thereof 
In other words the canons of construc- 
tion are not supposed to'be so rigid as to 
prevent the realistic solution of the prob- 
lem, Maxwell on the Interpretation of 
Statutes in his 12th Edition refers to a re- - 
cent judgment of the Queen’s Bench in the 
case of Adler v, George, (1964) 2 QB 7. 
The provisions of an Act declared ob- 
struction of certain persons on duty “in 
the vicinity of any prohibited place” to 
be an offence, ............ The position was 
that the persons on duty were obstructed 
within the prohibited area itself and when 
the prosecution, was undertaken a ques- 
tion was raised about the real meaning of 
the rule. It was undoubtedly an offence 
to obstruct a person on duty, but it was 
so declared by the Rules if the obstruc- 
tion was caused in the vicinity of the 
prohibited place’. Now obstructing with- 
in the place itself is something different, 
it was argued, than obstructing in the vici- 
nity of the place, Vicinity would be 
round about and not within the place it- 
self, When the learned Judges found that 
the literal meaning of the words was 
leading to that absurd result but the in- 
tention. was clear enough as to make ob- 
struction penal whether within or with- 
out, they added the words “in or” before 
the expression “in the vicinity of”. 


53. We are of the view that the 
rules of interpretation of the statute un- 


doubtedly require the courts to take a 
rationally realistic view of the 
situation but that must be done 
consistently with the avowed ob- 


ject of the legislation which must be read- 
able on the face of it. An instance which 
can come very near the type of argument 
we are considering is to be found in Offi- 
cial Assignee v, Chimniram, AIR 1933 
Bom 5i. This was a case of a mortgage 
of moveable property and the question 
was whether Order 34, Rule 14 of the 
Civil P. C. could be invoked without the 
leave of the court under Order 2, Rule 2. 
The entire argument was based upon the 
fact that the title of Order 34 merely re- 
lates to suits relating to mortgages of im- 
movable property, but in the Rules below 
the only reference is to property. Pro- 
perty can be immovable as well as 
movable, It was therefore argued for the 
purpose of construing the Rules that re- 
ference cannot be made to the title of 
chapter so as to contro] the meaning of 


‘sections or to hold that all the rules that 
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follow only related to mortgages of im- 
movable property and not to any other 
kind of property. This argument was re- 
jected by both the learned Judges in their 
independent judgments. The learned 
Chief Justice referred ta the various 
judgments cited before him by Counsel 
Coltman to support the argument that the 
` court can only look at a heading in order 


to assist in the construction of some word | 


or phrase which is doubtful or ambiguous 
and further that the words of Order 34 
‘mortgage’, ‘mortgage security’ and so 
forth are not ambiguous, Referring to 
this argument the learned Chief Justice 
says that it seemed to him that that is 
putting the case on too narrow a ground 
and that they were not entitled to look 
at the heading in order to confine .the ge- 
nerality of the language used in the body 
of the order, In the concurring judgment 
delivered by another learned Judge .refer- 
ence is made to the history of the order 
for the purpose of fixing the meaning of 
words which may have more than one 
meaning and for the purpose of keeping 
the effect of the Act within its real scope, 

54. It is true that the generality 
of the provision was being restricted to a 
certain type of property by reference to 


the title of the chapter of the order as 


also the history thereof. However, look- 
ing to the approach of this court as also 
the English Judges in Adler v, George, 
(1964) 2 QB 7 the real meaning and con- 
tent of these Rules contained in Chapter 


© XXVIII will have to be seen. 


55. We have already pointed out 
that a section which was practically ren- 
dered ineffective and superfluous cannot 
control the much wider power under Arti- 
cle 226 so as to restrict the operation of 
the rules to Section 491 alone and not to 
treat them as Rules under Article 226. 
The reference in the title and Chapter 
XXVIII of 1960 Rules of this Court is also 
worth noting, It does not refer to the en- 
tire Article 226 but merely confines itself 
to the issuance of writs of habeas corpus 
under Article 226, Article 226 generally 
permits writs of various 
writs of habeas corpus and it is this one 
writ of habeas corpus which alone is pro- 


vided for by the rules contained in Chap- ` 


ter XXVIII. In order to understand the 
meaning of Rules of Chapter XXVIII the 
first thing that ig to be borne in mind is 
that this is an amended rule for the pur- 
pose of providing for the moving of ap- 
.plications for the issuance of writs of 
habeas corpus under Article 226. Even il 
that was alone stated it would have been 


enough, Reference to Section 491 of the’ 


types including - 
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old Code merely suggested that the- High 
Court took cognizance of another provi- 


. sion which was still subsisting on the sta- 


tute book and which covers the same sub- 
ject. If this is the real meaning. of the 
title and the reference to Section 491 (2) 
of the old Code is required to be deleted 
because that section is now repealed by 
the new Code, the meaning of the title 
or the scope of the. Rules made under that 
Chapter cannot change, From 1-4-1974 
it will only mean that Chapter XXVIII 
lays down rules for the issue of writs of 
habeas corpus under Article 226 of the 
Constitution alone, 


56. Bearing this in mind if we go 
to Rule 1 how Rule 1 is: to be construed 
or read? That rule says that all applica- 
tions-by or on behalf. of persons for 
orders under Section 491 of the Code of - 
Criminal Procedure shall be made to a 
certain court, If this Rule is to be con- 
strued literally it will mean that only an 
application under Section 491 is to be 
made under this Chapter and not an ap- 
plication under Article 226 of the Consti- 
tution for the writ of habeas corpus, The 


‘learned Counsel for the petitioners argued 


that it would mean in that case’that a 
writ of habeas corpus, which the High 
Court is authorised to issue under Article 
226, which specifically falls under Section 
491 of the old Code is alone. provided for 
by. Rule 1 and if there -is a writ which 
goes beyond the scope of that section, one 
may have to go to other Rules to find out 
where the application should-be made, We 
will consider this argument at this stage 
so that the real manner in which the rules 
require to be interpreted would become 
obvious. 


57. — Another ‘well-known rule of 
interpretation is that all the provisions of 
a statute or allied rules which are made 
for that purpose must be read harmoni- 
ously to find out what they provide for 
and deal with, So far as Article 226 is 
concerned, these Rules are covered by the 
High Court Rules on the Appellate Side, 
as well as the Original. Side, at three dif- 
ferent places. Rule 623 of the Rules of - 
the High Court on the Original Side (1957 
Edition) lays down that every application 


_for the issue of a direction, order or writ 


under Art, 226 of the Constitution “other 
than an application for a writ of Ha- 
beas Corpus” shall, if the matter in dis- 
pute is or has arisen substantially within 
Greater Bombay, be heard and disposed 
of by such one of the Judges sitting on 
the Original Side or by any specially con~ 
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stituted Bench as the Chief Justice may 


appoint, It is clear that Rule 623 of the 
Original Side Rules normally requires 
that a writ petition under Article 226 
where the cause of action arises substan- 
tially within Greater Bombay should be 
presented before a Single Judge on the 
Original Side of the High Court except an 
application for a writ of habeas corpus. 
All constitutional applications under Arti- 
cle 226, except those for writs of Habeas 
Corpus in relation to the cause of action 
arising in Greater Bombay have been tius 
provided for by this Rule. The second re- 
ference to Article 226 along with Arts. 227 
and 228 is to be found in Chapter XVII of 
1960 Rules and ‘in the title thereof. The 
title of the Chapter refers to applications 
under Articles 226, 227 and 228 of the 
Constitution and the rules for issuance of 
writs and orders under the said articles. 
Sub-rule (1) of Rule 1 says that every ap- 
plication for the issue of a direction, 
orders or writ under Article 226 of the 
Constitution shall, if the matter in dispute 
is or has arisen substantially outside 
Greater Bombay, be heard and disposed of 
by a Division Bench to be appointed by 
the Chief Justice. This Bench is known 
in common parlence as the Bench doing 
constitutional work or constitutional busi- 
ness or the constitution Bench, Here zhe 
cause of action is to arise substantially 
outside Greater Bombay. We have al- 
ready seen that Rule 623 comes into p_ay 
when. the cause of action substantially has 
arisen within Greater Bombay. The cause 
of action for making an application under 
this Rule before & Division Bench has to 
arise substantially outside Greater Bom- 
bay. It is true that this Rule does not 
exclude expressly applications for writs 
of habeas corpus under Article 226 as 
Rule 623 of the Criginal Side itself dces, 
This will have to be borne in mind wken 
we go to the third place in Rules Zor 
making application under Article 226; This 
rule read by itself is capable of being 
construed to include all applications under 
Article 226 including writs of habeas cor- 
pus provided the cause of action has sub- 
stantially arisen outside Greater Bombay. 
One of the points raised before us was 
that if the provisicns of Chapter XVII are 
read as a whole they seem to apply where 
the proceeding is of a civil nature and 
not of a criminal nature, like the pro- 
ceeding for habeas corpus of the present 
type: Before considering all the relevent 
provisions together, let us refer to the 
provisions of Charter XXVIII. 


58. Prima facie. they are provisicns 


-It deals with Registers, 
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for making applications for claiming writs 
of habeas corpus under Art, 226 of the 
Constitution. It is important to note that 
that Chap. XXVIII does not refer to the 
jurisdictional factor whether in relation 
to the cause of action or otherwise,. When 
reference is not to be found in the Rules 
it is obvious that the Rules in that chap- 
ter rely for that purpose upon the sub- 
stantive provisions of Article 226 itself. 
we have already pointed out that that 
Article vests the High Court with powers 
to issue various writs in relation to the 
entire territory. for which they have ju- 
risdiction, The distinction between civil 
jurisdiction and criminal jurisdiction is 
not to be found in Article 226 at all. 
Prima facie therefore the Rules in Chap- 
ter XXVIII provide for making applica- 
tion by any one who wants a writ of ha- 
beas corpus from this court and it makes 
no difference whether the cause of action 
arose. substantially or otherwise within 
greater Bombay or outside Greater Bom- 
bay within the State of Maharashtra. It 
also makes no reference whether the au- 
thority or the Government or the person 
concerned against whom the writ has to 
run is located within or without the ter- 
ritorial limits of the State where the High 
Court is located as the High Court for the 
local area, We may refer to only one 
more provision contained in Chapter 
XXVI headed ‘Criminal Business’, 


59. Several Rules are contained in 
this Chapter with regard to the Rules that 
should apply to criminal business of this 
Court. Rule 4 may be of some relevance. 
This is a provi- 
sion for maintaining registers under the 
criminal business of this court, Six dif- 
ferent types of registers are directed to be 
maintained. The first reference is to ap- 
peal, the second reference is to revision 
applications, the third is to confirmation 
eases, fourth is to reference, fifth is to 
miscellaneous applications and sixth is to 
applications under the Constitution. A 
separate register under the Criminal 
Business is required to be maintained to 
contain applications under the Constitu- 
tion. The applications under the Consti- 
tution for criminal business could be the 
applications of the present type where 
writ of habeas corpus ig claimed under 
Article 226 of the Constitution. In other 
words all applications which are required 
to be. made under Chapter XXVIII are to 
be registered in the register for applica- 
tions under the Constitution maintained 
under the criminal business of this court 
as pointed out by Chapter XXVI, 
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60. 
sions referred to by the High Court in fts 
Rules to cover the applications under 
Article 226, If we accept the argument 
of the learned Counsel for the petitioners 
that after 1-4-1974 application under Arti- 
cle 226 of the Constitution for the issue of 
writs of habeas corpus does not fall under 
Chapter XVIII, but must. fall under Chap- 
ter XVII, which is general in terms, - we 
_ think an anomalous position will develop. 
’ On that construction where a cause of 
action has arisen outside the island of 
Bombay for claiming a writ of habeas cor- 
pus Chapter XVII will provide a court, 
When a cause of action arises within 
Greater Bombay for claiming writ of ha~ 
beas corpus presentation of application on 
the original side before a single Judge is 
not possible because this jurisdiction. is 
specifically excluded by the provisions of 
Rule 623 of Original Side Rules, If Chap- 
ter XVII of the Rules of 1960 and Rule 
623 of the Original Side Rules are the 
only rules in the field for the purpose cf 
making applications under Article 226 of 
the Constitution for habeas corpus, ït 
would obviously mean that so far as the 
Rules made by the High Court: are con- 
cerned no court is provided for when the 
cause of action substantially arises within 
-the limits of Greater Bombay. It was 
then argued that even if that was the con- 
sequence, it is Article 226°" that vests 
power in the court and equally clothes a 
citizen with a right te apply to the High 
Court. If there fis no Rule today the High 
Court may make Rules as and. when it is 
inclined to make in view of the fact that 
that particular position is now being high- 
- lighted by these petitions, In the absence 
of any specific rule, the petition relating 
fo the cause of action in Greater Bombay 
may still be treated as ‘an Independent ap- 
plication under Article 226 and so classi- 
fied by fhe court, In that context the 
powers of the Chief Justice are invoked 
and it is suggested that he may give ap- 
propriate directions in each of such appli- 
cations or generally in relation to them 
before the High Court makes a ‘Tule in 
that behalf, 


61. We are not at all OSE 
by this argument, The existing Rules 
have been understood by every one con- 
cerned including the present petitioners 
when they made an earlier application to 
provide for a proper court, It is only 
when they make a second application that 
some how they found a difficulty in, find- 
fng a proper court for presentation of their 


application, If the provisions of Rule -623: 
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of the Original Side Rules and Chapters 
XVII, XVII and Rule 4 of Chapter XXVI 
of the Appellate Side Rules of 1960 are 
read together it will be clear that the in- 
tention. of the High Court: was to provide 
a specific court for applications- for habeas 
corpus which is one and uniform court for 
all the petitions whether the cause of ac- 
tion arose within or without Greater 
Bombay. So far. as other business is con- 
cerned the court of a single Judge on the 
original side was to be resorted to when 
the cause of action arose substantially 
within Greater Bombay and a Division 
Court. appointed in that behalf by the 
Chief Justice under Chapter XVII was to 
be resorted to when the cause of action 
substantially arose outside Greater Bom- 
bay. For the procedural part application 
for the habeas corpus was treated as an 
application before a Division Bench doing 
criminal business on the Appellate Side 
and -was so provided by Chapter XXVIII 
uniformly for all petitions irrespective of 
the places where the cause of action arose. 
So read the Rules present a- complete 
scheme for presentation of all kinds of 
application under Article 226 whether for 
writs of habeas corpus or otherwise and 
in relation to all causes of action wher- 
ever they arise, 


62. It is true that the wording of 
Rule 1 in Chapter XXVIUI as it now stands 
after 1-4-1974 is likely to lead to some 
misunderstanding, We might assume that 
this is the misunderstanding of the pre- 


’ sent petitioners which has led them to 


Taise the question for our consideration, 
Looking’ te Rule 1 of Chapter XXVIII by 
itself which Chapter, as we have said, is 
meant for making Rules for applications 
for writs of habeas corpus under Article 
226, it is being argued that the Rule is 
not meanf at all for applications under 
Article 226, If the title refers to Article 
226 together with Section 491 of the old 
Code, it may be that the Rule will cover 
both kinds of applications but it cannot 
be said that the Rule does not cover ap- 
plications under Article 226 at all. That 
is the meaning which is likely to be can- 
vassed on the plain wording of the Rule, 


63. It is here that the Rules of 
construction step in for bringing out in 
clear perspective what was meant, When 
the intention is so clearly found, as wa 
have done earlier, may be that interpreta- 
tion may become necessary for the pur- 
pose of understanding the real meaning of 
R. 1. The relevant portion of the presenti 
Rule-1 of Chapter XXVIII is as follows:— 
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‘1, All applications by or on behalf 
of persons for orders under Section 491 
of the Code of Criminal Procedure, ..... ” 
In view of the conclusions which we have 
arrived above, it may be necessary to read 
the Rule as follows; 


“1, All applications by or on behalf 
of persons for orders under “Article 226 
er” under Section 491 of the Code of Cri~ 
minal Procedure, ...... a 
So read the real intention of the 
Court becomes clear, 


64. We. may point out that the 
Rules of business would not ordinarily 
provide two different courts for the same 
king of applications, We say this beccuse 
the learned Counsel for the petitioners 
are not challenging the correciness or 
propriety of the Rules in Chapter XXVII 
till 31st March, 1974, This is on the 
ground that Section 491 of-the old Code 
was still on the statute book, We lave 
that argument in mind when we made the 
above statement, Till 31st of Macch, 
1974, is it to be supposed that this Fule 
provided two different courts for present- 
ing an application for writ of habeas core 
pus? Chapter XVII of 196) Rules which 
pointed out by the learned Counsel for 
the petitioners as the proper Chapter 
under which to apply for a writ of habeas 
corpus undoubtedly deals with the ceuse 
of action when it arises substantially out~ 
side Greater Bombay,’ No such dist®ne~ 
tion is made by Chapter XXVIII, for cau~ 
ses of action outside Greater Bombay 
where two different courts were: available 
till 31st March, 1974, viz., the Divizion 
Court appointed by the Chief Justice 


Eigh 















the second anomaly to which we will be 
led if we accept the arguments put- forth 
by the learned Counsel for the petitioners, 
In one case where cause of action arises 


tion arises outside Greater Bombay. there 
are two different courts, as if leaving the 
parties fo choose the court they desira, 


65. Considered from all points of 
view the interpretation suggested by tha 
Iearned Counsel for the petitioners leads 
us to anomalous results, Considered fom 
the point of view which we have. accept- 
ed the Rules deal with a uniform and 
homogeneous procedure and make a Ceurt 
available for every cause of action wher- 
ever it arose, Whenever two interpr=ta< 
fions are possible, one leading to anoma~ 
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Tous result and the other to rational re- 
sult, it need not be emphasised that the 
second must be accepted and the first 
must be rejected, In our view, there- 
fore, Rule 1 of Chapter XXVIII must be 
read with the amendment we have sug- 
gested above for the purpose of under- 
standing the real meaning and the purpose 
of placing this Rule in Chapter XXVIII. 
It is, therefore, clear that all the appli~ 
cations where the writ of habeas corpus 
is being claimed must be presented under 
Chapter XXVIII of the Appellate Side 
Rules and. before a Division Court taking 
criminal business of the Appellate Side, 


66, We may incidentally add why 
this appeals to us as a better approach. 
Historically so far as this country is con- 
cerned ever since provisions for writs 
under habeas corpus were included in the 
Procedure: Code, it is the Division Bench 
taking criminal business that has always 
dealt with these matters. We are at the 
moment considering the writs of detention 
where the procedure for enforcement of 
the detention order are mostly the proce- 
dures laid down by the Code of Criminal 
P. C. If a person against whom a deten- 
tion order is passed is not available, the 
detention laws provide.for approaching a 
Magistrate for the purpose of attachment 
and sale of property which are the pro- 
cesses of the Code of Criminal Procedure, 
It has been observed by the Supreme 
Court that even under the petitions for 
habeas corpus interim bail was ‘possible 
and in appropriate cases bail was granted, 
It is entirely different that the amended 
Jaws now take away the right to grant or 
obtain bail, The procedure for the en- 
forcement of the preventive detention ap- 
pears to be essentially the procedure pro- 
vided by the Code of Criminal Proce- 
dure, Jn addition we may indicate that 
the two laws dealing with preventive. de- 
tention at present and under which we 
are receiving applications are either the 
Maintenance of Internal Security Act or 
Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
1974, Both these laws are undoubtedly 
related to preventive detention but if the 
contents of both the laws are seen it 
would appear that they are mostly for 
preventing commission of an act which if 
committed would be criminal offences 
under some laws of this country. When 
we say that they mostly refer to act which 


‘Might become offence If committed, we 


are not deciding whether the contents of 
the dispute are really civil or criminal in 
nature. 7 : 
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67. The main anxiety exhibited by 
Mr, Bhabha, learned Counsel appearing 
for the petitioners, was that unless it was 
decided whether the matter under tha 
preventive detention laws is civil or cri- 
minal in nature, it would affect the right 
of appeal of the parties, Until the re- 
cent amendment of Article 133 which 
eame into force on 22nd February, 1973. 
_the provisions of Article 133 (1) (c) or 134 
(1) (c) were identical in their language. 
We are referring to these clauses only be- 
cause neither: clause (a) nor ‘(b) of sub- 


article (1} of Article 133 nor clause (a) or - 


(b) of sub-article (1) of Article 134 would 
be attracted when applicatons for pre- 
ventive detention are being considered. 
The language of that clause in both these 
articles say that an appeal shall lie to the 
Supreme Court if the. High Court certifies 
that the case is a fit one for appeal to the 
Supreme Court. However, Art, 133 is 
now amended and a person gets a right to 
appeal from any judgment, decrée or final 

. order in a civil proceeding ‘of -the ` High 
Court, if the High Court certifies that 
the case involves substantial .question of 
law of general importance and that in the 
opinion of the High Court the said ques- 
tion needs to be decided by the High 
Court. Some argument was addressed to 
us on behalf of the respondents that the 
provisions of Art. 134 (1) (c) as-compared 
to the present provision of Art; 133 (1) (a) 
and (b) are more liberal. If we call the 
proceeding a cirminal one, the petitioners 
have a -better right of appeal than if the 
matter is called as civil.. - 


68. We will, however, point out 
that to mark a particular matter as civil 
or criminal and to place it before a par- 
ticular Bench for the purpose of hearing 
and disposal, is a matter: of mere proce- 
dure and would not decide or affect the 
substantive right of appeal, Several judg- 
ments were cited before. us of which some 
are already referred to above where in 
spite of marking the matter as the crimi- 
nal application arguments were raised 
that the dispute was essentially of a civil 
character and therefore either costs be 
awarded or certain type of leave be 
granted. Even in these petitions, and such 
others when the question of appeal arises, 
it will always be open to the parties to 
satisfy the Bench about the real nature of 
the dispute and obtain leave, . 

69. However, looking to the his- 
tory of the exercise of habeas corpus ju- 
risdiction by the High Court in this coun- 
try we think that the Rule requiring such 

etitions to be filed before a Division 
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Court taking criminal business of the Ap- 
pellate Side is in consonance -with the his- 
torical background- as also with the nature 
of processes that are associated with the 
enforcement of preventive, laws, For 
these additiorel reasons we think it would 
be appropriate and not at all unlawful 
that the present manner of presenting 
these applications before a Division Court 
taking criminal business of the Appellate 
Side is continued, 


70. However, we should point out 
that in view of Section 491 of the old 
Code no more being available on the sta- 
tute book, the Rules in Chapter 28 of 1960 


Rules require revision, In Rules 6 and 7 


of 1960 Rules there is a reference to Sec- 
tions 428 and 429 of the old Code, Under 
Rule 6 if the court finds necessary that 
additional evidence be recorded provision 
has been made to record or get: recorded 
such evidence under the provisions of Sec ` 
tion 428. If the Judges of the Bench are 
divided regarding their opinion, the case 


“is to’ be dispcsed of according to the pro- 


visions of Sec. 429. It may be that this is 
a reference by incorporation and if the 
Rules in Chapter XXVIII still apply to 
habeas corpus petitions, one may have to 
read Sections 391 and 392 of the new ‘Code 
in place of Sections 428 and 429 of the 
old- Code. 


71. However, looking to the struc- 
ture of the Rules in Chapter XXVIII and 
in view of the fact that reference to Sec- 
tions 491 (2) and 491 of the old Code now 
becomes inap>ropriate in. view of the re- 
peal thereof, it would be’ better that the 
rules in Chapter’ XXVIII are amended by 
the High Cotrt as early. as possible. We 
have already pointed out that the learned 
Counsel for the petitioners wanted us to 
consider all the material placed before us 
and include it in the judgrnent so that in 
ease revision of Rules is necessary or is 
undertaken ky the High Court it is ap- 
prised of all the points of view which re- 
quire to be taken into account before 
the Rules are remodelled, 


72. ` The manner in which we have 
now read the rule by interpolation of the 
words Article "226 or” would have a fur- 
ther merit of not only bringing into effect 
the intention of the High Court when the 
old Code was in vogue but would also 
give effect to that intention of the High 
Court even acter the repeal of the old 
Code and the replacement thereof by the 
new Code buz without the re-enactment 
of Section 4917 If all reference to Sec- 
tion 491 is tc be deleted, the new title of 
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Chapter XXVIII and the new Rule T 
would read as follows:— 


i 


“CHAPTER XXVII:— - TA 


Rules for the issue of writs of Habeas 
Corpus under Article 226 of the Constitu- 
tion of India. 


1. All applications by or on behalf of 
persons for orders under Article 226 of the 
Constitution shall be made to the Division 
Court taking the criminal business of the 
Appellate Side of the High Court, duly 
verified by oath or affidavit, setting forth 
the circumstances under which the ozder 
is sought”, 


Even this Rule will have to be read in 
the manner in which the provisions of 
Order 34 of the Civil P. C. were read by 
this Court in the judgment referred ‘to 
above, Article 226 is much wider in 
scope and is not confined to writs of ha- 
beas corpus only, However, the title 
which speaks of issue of writs of habeas 
corpus alone under Article 226 woulc in- 
dicate the limitation governing all appli- 
cations to be made under Rule 1 as it 
stands above, This might also be eddi-~ 
tional reason why High Court should as 
early as ‘possible amend the Rule and 
bring it in conformity with their intention 
by using language which is express and 
clear, This, however, does not come into 
the way of the High. Court if it so chooses 
to decide that the applications for hebeas 
corpus under Article 226 be made in a 
different manner or before a different 
Bench. However, so far as reference 
made to us is concerned by the learned 
Chief Justice, which we have qtoted 
above, it is our view that such peticions 
ought to be presented before the Division 
Court taking criminal business of the Ap- 
pellate Side of the High Court for reesons 
already stated above, 


73. We, therefore, direct that 
these two petitions be numbered as Cri- 
minal Applications and after so marked 
they may be placed befere this Bench for 
further orders, 


_ Order accordingly, 
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VIMADALAL AND NAIK, JJ. 


Tukaram Bapuji Nikam, Applicant v, 
The Belgaum Bank Limited, Opponent, 

Civil Revn. Application No. 31 of 
1968, D/- 14-3-1975.* 

(A) Negotiable Instruments Act (1881), 
Section 85-A read with Section 10 — Pur- 
chaser of a draft — Circumstances in 
which he can ask the issuing bank to stop 
payment to the payee. 

From the consideration of S. 85-A. and 
S. 10 it follows that 

(1) The relationship of the purchaser 
of a draft and the bank from which that 
draft has been purchased is merely that 
of the debtor and creditor; 

(2) The purchaser of the draft can, 
therefore, call upon the bank from which 
he has purchased it to cancel the draft 
and pay back the money to him at any 
time before the draft has been delivered 
to the payee; 

. (3) If, however, the sole object of the 
issue of the draft was to transmit the 
money to another person, a fiduciary re~ 
lationship is created between the pur- 
chaser of the draft and the bank which 
issued it, and the purchaser of the draft 
can countermand payment only if the 
bank has not actually parted with the 
money held by it as agent, thus terminat- 
ing the relationship of principal and agent; 

(4) Ordinarily, a bank issuing a draft 
cannot refuse to pay the amount thereof, 
unless there was some doubt as to the 
identity of the person presenting it as be- 
ing or properly representing the person 
in whose favour it was drawn, or, in other 
words, unless there is reasonable ground 
for disputing the title of the person pre- 
senting the draft; and 


(5) Once the draft has been delivered 
to the payee or his agent, the purchaser 
is not entitled to ask the issuing bank to 
stop payment of the draft to the payee on 
other grounds such as matters relating to 
consideration, and the issuing bank can 
thereafter pay back the amount of the 
draft to the purchaser of the draft only 
with consent of the payee. (Para 8) 

Held as there was no dispute in the 
present case in regard to the plaintiff's 
title to the draft, the only dispute raised 
by the defendant being in regard to the 
consideration for the said draft the plain- 


*(Against order of V. T. Kakade, Civil J., 
Sr, Divn., at Kolhapur in S. C. C. S. 
No. 395 of 1965, D/- 25-7-1967). 
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tiff was not entitled to ask the defendant 
Bank to stop payment on. that eecount, 
and the defendant Bank was not entitled 
to refuse to pay the amount of that draft 
to the plaintiff, as it had done. (Para 9) 

(B) Evidence Act (1872), Section 114 
— Purchaser of the draft sending it by 
post to payee at a distance of 38 miles — 
Presumption would be that there was im- 
plied request to send it by Post and act of 
posting itself would amount to delivery of 
draft, (Para 9) 
Cases Referred : Chronological Paras 


AIR 1960 All 238 = 1959 All LJ 827 7 
AIR 1959 SC 1160 = (1960 1 SCR 236 -9 
AIR 1957 Assam. 133. 6 
AIR 1945 Lah 213 = 47 Pun LR 196 

4, 5, 9 

A. G. Godhamgaonkar, for S. C, Pra« 
tap, for Applicant; V. K, Joshi, for Op 
ponent. 

VIMADALAL, J.:— This is a Civil 
Revision Application filed by the original 
plaintiff to set aside the order of the 
learned. Civil Judge, Senior Division, 
Kolhapur, dismissing the plaintiff's suit 
with costs, The facts necessary for the 
purpose of disposing of this Revision Ap- 
plication are simple, but it raises an inte~ 
resting point of law of some importance 
to the business community which, as far 
as the learned advocates before us were 
able to find out, is not covered by any de= 
cision of this Court, One Dundage, who 
carried on business at Shankeshwar, had 
purchased some gram dal from the plain- 
tiff who carried on business at Kolhapur 
which, the evidence shows, is at a dis- 
tance of 38 miles from Shankeshwar. 
The agreed price of the said goods was 
Rs. 863.94 P. out of which Dundage had 
already made a part-payment of Rs, 180/« 
on the 17th of August 1965. . On that date, 
the goods in question were loaded in a 
truck, but were looted at Kolhapur in the 
course of some disturbances there, and 
the balance of Rs, 683.94 P. remained to 
be paid by Dundage te the plaintiff foe 
wards the price of the said goods. On the 
19th of August, 1965 Dundage purchased a 
draft for the said balance of Rs, 683.94 P. 
from the Shankeshwar Branch of the Bel- 
gaum Bank, and it is common ground that 
it was despatched by him by post fo the 
plaintiff on that very day. The evidence 
of the plaintiff’s son shows that the plain 


tiffs shop was closed throughout the 20th ` 


of. August 1965, and the-draft came to the 
plaintiffs hands on the night of the 20th 
of August 1965. The evidence: of Karnik, 
the Agent of the Kolhapur Branch of the 
Defendant Bank shows that between 
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Tl a.m. and 12 noon om the 20th of August 
1965 instructions were received from 
Dundage to stcp payment of the said draft 
to the plaintiff. Dundage hes stated-in his 
evidence that he issued those instructions 
because he had come to knew on the even~ 
ing of 19th August 1965. at. Shankeshwar 
from some motor drivers that there had 
been some commotion at Kolhapur, and 
grain shops and trucks: carrying grains had 
been: looted there, 

The said draff was presented for en- - 
cashment to the Kolhapur: Branch of the 
Defendant Bark on. the 22nd of August 
1865 or on the 24th of August 1965, The 
controversy in regard to the date of pre« 
sentment is however, not material for the 
purpose of deciding the present Revision. 
Application. The Defendant Bank de- 
clined fo make payment of the said draft 
te the plaintiff by reason of the instruc- 
tions given by Dundage to stop payment 
thereof, and after a formal notice, the 
plaintiff, therefore, filed the present suit 
to recover the amount of that draft from 
the Defendant Bank. ss 


2. The interesting and important 
question that. arises: in. this case is, whe- 
ther the purchaser of a draft from. a Bank, 
which: has. been made ouf in favour of a 
third party, hes. any right. fo stop pay= 
ment of that draft, and. if so; till what 
stage can he do so, Before referring to 
the authorities, I would: prefer to deal 
with the relevant provisions of the Negoti~ 
able Instruments Act. Section. 85-A oJ 
the Negotiable Instruments Act, (881, is: 
in the following ferms:— : 


“Where any draft, that is, an order fo 
pay money, drawn by one office of a bank 
upon. another office of the same hank for 
a sum of money payable fo order on de« 
mand, purports fo be endorsed by or en. 
behalf of the payee, the: bank: îs. discharg< 
ed by payment in dus courses,” 

What is “payment in due course” is de= 
fined in the following terms in Section 10 
o£ the said. Act: 

“payment: in due course means paya 
ment in accordance with the apparent 
tenor of the instrument. in. good faith and. 
without negligence to any person: in pos+ 
session thereof ander circumstances which 
do not afford: e reasonable ground for be- 
Tieving that he is not entitled to receive 
payment of the amount therein mention~ 

2 


The only other sections in the said Act am 
plicable to drafts: are Sections 123 to 131 
which are expressly made applicable by. 
reason of the provisions of Section 131-A 
of. the Act, but, in so far as it is common 
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ground that the draft, in the present case, 
was not a crossed draft, Lam not concern- 
ed with those sections, The only sections 
with which I am concerned are S, 35-A 
and :S. 10 of the Act which have already 
been quoted above, 


3. Tt îs the contention of Mr. Toshi 
on behalf of the Defendant Bank the: his 
‘clients were justified in refusing payment 
of the draft because, in view of the ex- 
press instructions of Dundage who was 
the purchaser of the demand draft rom 
‘their Shankeshwar Branch, the Defendant 
‘Bank had reasonable ground for believing 
that the plaintiff was not entitled t= re- 
ceive payment of the amount of the -Jraft 
and, under those circumstances, if the De- 
fendant Bank was to make payme-t in 
spite of those instructions from Durdage, 
it could not avail itself of the provsions 
wf Section 85-A of the Act and be dis- 
xharged from ‘liability by reason th=reof. 


fe This question has been dealt 
with in three decisions of Courts other 
than this Court. The first of them, in 


chronological order, is the decision of a. 


Division Bench of the Lahore High :Pourt 
in the case of Malik Barkat Ali v, Inpe- 
rial Bank of India, (AIR 1945 Lah 213). 
The facts of that case wera that one Malik 
Barkat Ali was selected as Provcncial 
Manager of the Crown Brand Tea Com- 
pany at Dacca, and he was required to 
deposit a certain amount by way of secux 
rity money by means of a bank drat. His 
father accordingly purchased a draft for 
Rs. 5,000/- made out in favour ož the 
Crown Brand Tea. Company by the Impe- 
sial Bank of India on its Dacca Branch, 
and instructec that Bank to debit the 
amount of that draft to his curremt ac- 
count, which was done on the 19th of De- 
cember 1940. Malik thereafter preceed- 
‘ed to take charge of his post, but as soon 
as he arrived at Dacca, he formed t2 im- 
pression that the company was a bogus 
concern and ñe accordingly sent a tele« 
fram to his father the same evening that 
payment of the dreft should be stopped 
“anyhow”, His father accordingly sent a 
‘telegram to the Dacca Branch of the Im- 

perial Bank asking them to stop payment 
-which reached that Branch on the 2:rd of 
December 1940. On the morning cf the 
same day Malik’s father went persmnally 
to the office of the Imperial Back in 
‘Lahore and asked them to arrange for 
their Dacca Branch fo sfop payment of 
the draft explaining fhe reasons for -Joing 
so. The Bank hesitated at first, buz ulti- 
mately agreed to his request, ‘but =efore 
‘Payment could be stopped by Iahore 
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Branch sending an intimation to the Dacca 
Branch, the draft had already been clear- 
ed that afternoon. Malik’s father who 
was the purchaser of the draft thereupon 
sued the Imperial Bank on the ground 
that they had acted negligently in refus- 
ing to stop payment on being asked to do 
so for the reasons given to them af that 
time. In a lucid and well-considered 
judgment, it was held [at page 214, 
Col. 2-215, Col. 1) that the issue of a draft 
is regarded in banking practice as a matter 
of purchase, the person at whose instance 
the draft is issued, being regarded as the ` 
purchaser, and that the question that fell 
to be decided was what were the condi- 
tions in which a bank could stop payment 
of a draft after it had reached the hands 
of the person in whose favour it was 
drawn, and whether it could do so at the 
instance of the purchaser. The law in re~ 
gard to the question was Jaid down in the 
said case in the following terms :— 

“Ordinarily, a bank cannot stop pay- 
ment of a draft unless there is some doubt 
as to the identity of the person present- 
ing it as being or properly representing 
the person in whose favour it is drawn. 
This appears from Sheldon’s. Practice and 
Law of Banking, 1931, p. 155. The posi- 
tion of a bank in regard to its own drafts 
is not quite the same as its position in re- 
gard to cheques drawn on it, since it has 
taken on commitments of its own in fav- 
our of a third person at the instance of 
the purchaser, This seems to be in ac- 
cordance with the provisions of the Nego- 
tiable Instruments Act,” 


5. Section 85-A and Section 10 of 
the Negotiable Instruments Act were then 
referred to, and it was observed as fol- 
lows :— 

“This section (Section 10) would seem 
to indicate that the question with regard 
to which a bank has to satisfy itself is 
that of the title of the person presenting 
the draft. If a draft is lost, for example, 
a risk may arise that it will be presented 
by some one who is not entitled to be the 
holder and there may be a forged endorse- 
ment. In such cases, the purchaser may 
reasonably ask the bank to be on its guard 
against presentation by the wrong person: 
and, if the bank does not exercise the 
necessary precautions, the purchaser may 
sue the bank for negligence. It is with 
cases of this kind that the reported deci- 
sions are mostly concerned. On the other 
hand, it does not appear that the purcha- 
ser is entitled to ask the issuing bank to 
stop payment on other grounds, such as 
matters relating tọ the consideration, in 
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respect of which the draft has been issued 
at his instance, for this would often put 
the bank in an impossible position, as 
when the purchaser of the draft is dis- 
. satisfied with some bargain which he has 
made with the person in whose favour 
the draft has been issued.” 


It was, therefore, held in Barkat Ali’s case 
AIR 1945 Lah 213 that, since the Bank 
had no reasonable grounds for supposing 
that the person presenting the draft was 
not entitled to receive payment of “the 
amount thereof, the Bank was -discharged 
under the provisions of the Negotiable 
Instruments -Act, and the dismissal of the 
plaintiff's suit by the lower: Court was 
confirmed by the High Courz, I.am in en- 
tire agreement with the law as laid down 
by the Lahore High Court in Barkat Ali’s 
case. 
Court was, however, concerned only with 
the situation of the stopping of payment 
by the purchaser of a draft after it had 
reached the hands of the payee thereof, 
and the question as to whether the pur- 
chaser of the draft has any right to stop 
payment of it prior to the stage at which 
the draft reaches the hands of the payee 
has not been considered- in the said case. 
That question has been dealt with in two 
other cases to which I will now refer. 


6. In the case of M. J. Rice and 
Atta Mills v. Firm Ramlal, (AIR. 1957 
Assam 133), the question which arose be- 
fore a Division Bench of the Assam High 
Court was whether issue of the draft in 
that case and the making of a debit entry 
to the account of the purchaser of the 
draft amounted to payment and the re- 
medy of the plaintiff to whom defendant 
No. 1 owed money in respect of a com- 


mercial - transaction between them was. 


against its debtor, viz. the kank on which 
the draft was drawn. In that case a sum 
of Rs. 9,000/- and odd was due from de- 
fendant No. 1 to the. plaintiff. For the 
payment of that amount the defendant 
gave a cheque drawn by Nathuram Jai 
Dayal of Sibasagar on the Tripura Modern 
Bank at Sibasagar in favour of Defen- 
dant’ No. 1. The cheque was duly en- 
dorsed in favour of the plaintiff. The 
plaintiff sent it to the Calcutta Com- 
mercial Bank at Gauhati for collection. 
That bank sent it to the Tripura Modern 
Bank at Sibasagar for payment. The 
latter bank instead of paying the amount 
in question sent a demand draft for the 
amount of the cheque, deducting commis- 
sion, but instead of issuing the draft in 
favour of its branch at Gauhati it addres- 
sed the draft to its Calcutta Office. The 
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In Barkat Ali’s case, Lahore High- 
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demand draft was sent to the Calcutta 
Commercial Bank at Gauhati and that 
bank sent it for collection to its own head 
office at Calcutta. That head office closed 
its business and before the cheque could 
be presented: for payment to the office of 
the Tripura Bank at Calcutta to which it 
was addressed, that office also had closed 
its doors. The demand draft was there- 
upon returned to the plaintiff as dis- 
honoured. The plaintiff then filed a sult 
claiming the amount and impleading the 
Calcutta Commercial Bank as well as the 
Tripura Modern Bank as defendants, be- 
sides the original defendant No. 1 who 


.was, principally liable for. the amount, 


Rejecting the defendants’ contention and 
decreeing the plaintiff’s suit, it was stated 
in the judgment in the said case (para. 7) 
that, except when it was intended other- 
wise, the issuing of a cheque was only a 
conditional payment and the liability was 
extinguished only when the cheque was 
cashed.. A banker’s draft was in that res- . 
pect analogous to cheque and was also in 
the nature of a conditional payment and 
if the creditor was unable to obtain satis- 
faction of the draft he could fall back 
upon the -original consideration and re- 
cover the amount from the debtor. It 
was further stated in that case that the 
difference between a draft and a cheque 
consisted ‘in two facts; firstly, that a 
draft can be drawn only by a bank on an- 
other bank and not by a private indivi- 
dual as in the case of Cheques, and se- 
condly that it cannot be “so easily coun= 
termanded” as a cheque, either by the 
person purchasing it, or by the bank to 
which it is presented. It was laid down 
that where a bank issued'a draft on its 
own branch and there was an express or 
implied agreement between the parties at 
the time of the issue of the draft by the 
bank on its own branch that the sole 
object of the issue of the draft was to 
transmit the money from one place to an= 
other for the express purpose of being 
paid to the person applying for the draft 
or some nominee of his, a fiduciary rela- 
tionship was created between the bank 
which issued the draft and the customer 
who took it, “Provided the bank had not 
actually parted with the money held by it 
as agent acting on the instructions of the 
principal, thus terminating the relation= 
ship of principal and agent.” The deci« 
sion in this case is useful in the present 
ease only for the purpose of clarifying 
the precise nature of the legal relation- 
ship created by the issue of a draft. 

7. Both these cases were consider- 
ed by a. single Judge of the Allahabad 
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High Court.in the case of Sidh Nath v. 
Punjab National Bank, (AIR 1960 All 238) 
in which the facts were- that on the 0th 
of Sep., 1947 the plaintiff purchased a draft 
for Rs. 6,000/- from the Nayaganj Brench 


of the defendant bank in the city of Ean-. 


pur in the name of one Ram Narain of 
Lucknow, but the plaintiff retained the 
draft with himself and had not yet hand- 
ed it over to the said Ram Narain when 
he informed the defendant bank that the 
draft should be cancelled and the money 
paid back to him and offered to furnis2 an 
indemnity bond for the amount of the 
draft. The defendant bank, however, re- 
fused to pay back the amount to the pain- 
tiff, and the plaintiff, therefore, filed a suit 
to recover the same with interest. It was 
sought to be contended on behalf of the 
defendant bank that the plaintiff had no 
authority to cancel the instructions al- 
ready acted upon, and that it was only 
Ram Narain in whose name the draft had 
been prepared who could claim the 
amount, Dealing with that contention, it 
was held by Srivastava, J. (Para. 13) that 
it was not as if a draft could never be 
countermanded or its payment stopped in 
any circumstances, but that the difficulty 
in countermanding or stopping payment 
of a draft could arise only when the iraft 
had already passed into the hands o= the 
payee or had been endorsed in favowr of 
another person. It was stated that it was 
only after delivery that the payee o: the 
draft could claim any rights in respect of 
it and become entitled as a holder to re- 
ceive or recover its amount. Shrivas- 
tava, J. laid down that before the draft 
was delivered to the payee, it was tiere- 
fore, open to the purchaser to get the draft 
eancelled and to instruct the bank not to 
pay the amount to any ane else, but tp re- 
turn it to him, as the purchaser could treat 
the bank which had issued the draft as 
his own debtor and could, as a creditor 
demand the amount from the bank. and 
the bank would be liable to satisfy that 
demand. Srivastava, J. further laid down 
that the only thing thet the bank vould 
insist on was that the draft should be 
handed back to it so that there migat be 
no chance left of any other person mak- 
ing a claim on its basis and that it was 
only after the draft had been delivered 
to the payee and his rights had come in, 
that the purckaser’s right to claim the 
money and to stop the payment became 
“disputable”, Jt was held that at that 
stage the bank could reasonably say that 
in order to have an effective discharge 
from liability it was necessary to have the 
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‘other grounds such as matters relating to 
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consent of the payee before the amount 
could be paid to the purchaser. 

8. From a consideration of these 
authorities, in my opinion, the following 
propositions emergfe:— - x 

(1) The relationship of the purchaser 
of a draft and the bank from which that 
draft has been purchased is merely that 
of debtor and creditor; 

(2) The- purchaser of the draft can, 
therefore, call upon the bank from which 
he has purchased it to cancel the draft 
and pay back the money to him at any 
time before the draft has been delivered 
to the payee; 

(3) If, however, the sole object of the 
issue of the: draft was to. transmit the 








held by it ás agent, thus terminating the 
relationship of principal and agent; 


(4) Ordinarily, a bank issuing a draft 
cannot refuse to pay the amount thereof, 
unless there was some doubt as to the 
identity of the person presenting it as be- 
ing or properly representing the person 
in whose favour it was drawn, or, in other 
words, unless there is reasonable ground 
for disputing the title of the person pre- 
senting the draft; and 


(5) Once the draft has been delivered 
to the payee or his agent, the purchaser 
is not entitled to ask the issuing bank to 
stop payment of the draft to the payee on 


consideration, and the issuing bank can 
thereafter pay back the amount of the 
draft to the purchaser of the draft only 
with consent of the payee. 


9. Turning to the facts of the pre- 
sent case, in the light of this legal posi- 
tion, the first and the most important ques- 
tion which arises is, when was the draft 
in the present case delivered to the 
plaintiff who was the payee thereof, or 
to his agent. The -learned trial Judge has 
come to the conclusion, that, having re- 
gard to the evidence of the plaintiffs son, 
it is clearly established that the plaintiff 
had not received the draft before its 
payment was stopped by Dundage, the 
purchaser of the draft. In my opinion, 
that finding is, however, not correct. It 
is common ground that the draft, in the 
present case, was sent by Dundage to the 
plaintiff by post and indeed, having re- 
gard to the fact that the parties were in 
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two different towns, in the normal course 
of business, it would ordinarily not be 
sent otherwise, .The subsidiary question 
which, therefore, arises. is, whether on 
that admitted position, it could be said 
that the post office was the agent of the 
plaintiff, for if that be the position, once 
the draft was posted by Dundage, it must 
be held to have been delivered . to the 
plaintiffs agent and, therefore, to the 
plaintiff himself,. In the case of Shri 
Jagadish Mills Ltd. v. L-T, Commr., (ATF 
1959 SC 1160), after considering a previ- 
ous decision of its own, the Supreme 
Court came to the conclusion (Para, 18) 
that in the normal course of affairs, it 
could not be imagined that cheques drawr. 
in Delhi would be sent by a messenger tc 
Baroda, so that they might be deliverea 
personally at Baroda, and that the only 
reasonable and proper way of dealing 
with such a situction was that the pay- 
ment would be made by cheques which 
Government would send to the appellant 
at Baroda by post which would be in ac- 
cordance with the course of business 
usage in general, In short, the Supreme 
‘Court, on the facts before it, took the 
view that where parties were at two diffe~ 
rent towns separated by some distance, 
“there was imported by necessary impli- 
cation an implied request ......... to send. 
the cheques by post ........ » thus constitut- 
ing the Post Office its (payee’s) agent for 
the purposes of receiving those pay~- 
ments,” That is precisely the position in 
the present case. The independent and 
unchallenged evidence of the agent of the 
Kolhapur Branch of the Defendant Bank 
Shows that Shankeshwar. and Kolhapur 
are separated by a distance of 38 miles, 
The evidence: shows that the purchaser. of 
the draft was at Shankeshwar and the 
payee of the draft was at Kolhapur, 
Under those circumstances, in accordance 
with the course. of business usage in gene- 
ral, the only reasonable inference that the 
Court can draw is that there was an im- 
plied request by the plaintiff that the 
draft should be. sent to him by post by 
Dundage, for it would be hard to conceive 
of personal delivery of the draft being 
contemplated in the course of a routine 
commercial transaction of this nature 
when parties are located in two different 
towns at some distance from each other. 
I, therefore, hold that the post office In 
the present case was the agent of the 
payee, and when Dundese who had pur- 
chased the draft from the Defendant 
Bank's Office at Shankeshwar, posted that 


draft at Shankeshwer on 19th August 
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1965, the act of posting itself amounted to 
delivery of the draft to the plaintiff, In 
that view of the matter, it must be held 
that the draft in question had reached the 
payee before payment thereof was pur- 
Ported to be stopped by Dundage between 
11 am, and 12 noon on 20th August L965. 
It is common ground that there was no 
dispute in the present case in regard to 
the plaintiff’s title to the said draft, the 
only dispute. raised by Dundage being in 
regard to the consideration for the said 
draft. As held by the Lahore High Court 
in Barkat Als case AIR 1945 Lah 213. 


-Dundage was not entitled to ask the Dee 


fendant Bank to stop payment on that ac- 
count, and the Defendant Bank was not 
entitled to reuse to pay the amount of 
that draft to the plaintiff, as it has done, 
Since there was no-dispute in regard to 
the title of the plaintiff, the payment of 
the draft to him by the Defendant Bank 
would, in my opinion, amount to payment 
in due course within the terms.of S. 10 of 
the Negotiable Instruments Act, and. the 
Defendant Benk would be discharged 
from liability on the basis of the principle 
embodied in Section 85-A of the Act. I 
would, therefore, make the: Rule absolute, 
set aside the dismissal of the plaintiffs 
suit by the trial Court, and pass a decree 
in favour of the plaintiff for Rs, 683.94 P., 
with interest at the rate.of 6% per annum 
from the date of the filing of the suit till 
payment, and with costs in both the 
Courts, 


NAIK, J. :— T agree, 
Order accordingly, 
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VAIDYA AND SAPRE, JJ.- 
Vyankatesh Dhonddev Deshpande, 
Appellant v, Scu, Kusum Dattatraya Kul- 
karni and others, Respondents, 
First Appeals Nos, 160 and 173 of 
1966, D/~ 11-10-1974." 

' (A) Land Improvement. Loans Act 
(19 of 1883), Section 7 — Auction sale of 
land standing in names of wife and sons 
of borrower — Land in question allotted to 
wife and sons at partition made prior to 
auction sale — Land neither security for 
loan nor land in respect whereof loan was 
taken — Validity of auction sale — (Hindu 
Law — Debt). 


*(Against order of V. S. Junnarkar, Civil 
J., Sr, Division, Satara in Spl. Civil Suit 
No. 7 of 1961). 
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An auction sale of land was held 
under Section 7 of the Land Imprcve- 
ment Loans Act, 1883. The. land in ques- 
tion stood, on the date of the auction eale, 
in the names of the wife and sons of the 
borrower and was allotted to them aft 
partition made prior to the auction sale, 
The land in question was neither a land 
in respect of which the Tagai loan was 
advanced nor a land which was security 
for that loan, 

Held, the auction sale was ultra vires 
Section 7 of the Act. The wife and sons 
were not “borrowers” within the mean- 
ing of Section 7. They were also not “de- 
faulters” within the meaning of S. 155 of 
the Bombay Land Revenue Code; 1879. 

(Para 20) 

The word “borrower” cannot be inter- 
preted as “borrower and his sons” or 
“borrower and all the members of his 
joint family” in case the borrower is a 
Hindu. It is not open to the Court to ex- 
tend the- principle of the pious liability of 
the sons under Hindu‘Law, which arises 
from obligation of religion and piety, to 
the debts contracted under the Tagai 
Loans Act, which applied to all citizens 
_ of India irrespective of their religion. The 
Tagai Loans Act cannot. be considerei to 
be an Act which was contemplated by 
Hindu religion as laid down in the 
Dharmashastras and the customs and 
usages, It was essentially an agricultural 
economic legisletion intended to -benefit 
agriculturists irrespective of their vreli- 
gion and to improve agriculture in this 
country by providing cheap loans to agri- 
culturists for the purposes mentionei in 
the Act, (Paras 21, 22) 

The right of the Government to re- 
cover the loans advanced under the, Tagai: 
Loans Act must be determined in accord< 
ance with the provisions of that Act. The 
modes of recovery and the persons from 
whom the. recovery can be made also 
must be determined in accordance with 
the provisions of that Act and not in ac- 
cordance with the general principles of 
the Hindu Law. AIR 1960 SC 964 and 
AIR 1939 Bom 183 and AIR 1942 Bom 300, 
Relied on; AIR 1959 Mad 71 and AIR 1970 
Andh Pra 426 (FB), Explained. (Para 27} 

Even assuming that the doctrine of 
pious liability, as far as the sons of the 
borrower are concerned, could be invok~ 
ed in this case, the auction sale was il- 
legal inasmuch as the sons were not made 
parties to the recovery proceedings. Under 
Hindu Law a decree obtained against the 
father alone in a Mitakashara joint family 
cannot be executed against the sons’ inte- 
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rest in the property after partition with- 
out making the sons parties to the execu- 
tion proceedings. AIR 1952 SC 170 and 


‘ATR 1950 Bom 278 and AIR 1959 Bom 141 


and AIR 1835 Pat 275, Relied on. 
(Paras 34, 40, 41} 
(B) Civil P. C. (1908), O. 1, R. 9 — 
Non-joinder of parties — Where complete 
and effective relief can be obtained in 
respect of subject-matter in dispute : 
against a party, it is not necessary te join 


any other party. (Para 48) 
Cases Referred: Chronolegical Paras 
ATR 1970 Andh Pra 426 = ILR (1970) 

Andh Pra 577 (FB) 30 


AIR 1963 SC 827 = 66 Bom LR %4 43 
(1961) 63 Bom LR 929 = ILR (1962) Bom 
113 45 
AIR 1960 SC 964 = (1960) 3 SCR 842 2 
AIR 1959 SC 282 = 61 Bom LR 688 37, 
39, 40, 41, 43 

AIR 1959 Bom 141 = 60 Bom LR 1015 
42 
2 Mad LJ 563 


ATR 1954 Bom 167 = 55 Bom LR 90I 48 
AIR 1953 SC 487 = 1954 SCR 177 33 
AIR 1952 SC 170 = 1952 SCR 544 35, 
38, 40, 42 
AIR 1950: Bom 278 = 52 Bom LR 154 


40, 46 
AIR 1943 PC 142 = 70 Ind App 171 sao 


AIR 1959 Mad. 71 = (1958) 


AIR 1942 Bom 257 = 44 Bom LR 577 (FB) 
48 
AIR 1942 Bom 300 = 44 Bom LR 668 24 
AIR 1939 Bom 183 = 41 Bom LR 257 23 
AIR 1938 Nag 24 = ILR. (1938) Nag 136 
35 
AIR 1935 Pat 275 = 16 Pat LT 393 (FB) 
46 
AIR 1929 All 726 = ILR 51 AN 932 38 
(1885) 13 Ind App 1 = ILR 13 Cal 21 (PC) 
38 
In F, A. No. 160 of 1966 :— 


M. A. Rane, for Appellant: H. D. Gole 
(for Nos. 1 and 4) and D, S. Marathe (for 
Nos, 2, 3, 5, 6), for Respondents, 

In F, A. No. 173 of 1966 :— 


M. A. Rane, for Appellant: 
Gole, for Respondents. 

VAIDYA, J.:— These two appeals 
involve an interesting question regarding 
the validity of an auction sale of the suit 
lands which originally belonged to the 
joint family of the respondents and Datta- 
tray Govind Kulkarni, the husband of 
respondent No. 1 and the father of res- 
pondents 2 to 6, and whieh were allotted 
at a partition made prior to the auction 
sale which was held for recovering the 
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Tagai loan advanced in respect of other 
lands belonging to the family to the said 
Dattatray. 


2. The allegations made by the 


respondent-plaintiffs can be briefly sum- 


marised as under :— 


3. Plaintiff No. 1 is the wife and 
plaintiffs Nos. 2 to 6 are the sons of Datta- 
tray Govind Kulkarni. Plaintiff No. 1 
‘ happens to be the second wife of Datta- 
tray and plaintiffs Nos. 2 and 3, who were 
minors when the suit was filed, are her 
sons from Dattatray. Plaintiffs Nos, 4 to 
6 are the sons of Dattatray from his first 
wife. A partition was effected by Datta- 


tray with a view to avoid future disputes - 


under a registered partition deed, Exh. 79, 
on July 6, 1956. Under the said partition 
- deed, the father, Dattatray, took Survey 
No. 140/1, admeasuring 13 acres and 13 
gunthas and -assessed at Rs. 2-8-0, and 
Survey No. 141/1, admeasuring 10 acres 
and 1 guntha and assessed at Rs. 27-9-0, 
in which the joint family had a one-fourth 
undivided share, and the remaining land, 
Survey No. 487, was allotted to the plain- 
tiffs in equal shares and it is the shares 
in the Survey No. 487 which are the sub- 


ject-matter of the suit filed by the plain- - 


tiffs. It was alleged that the shares were 
partitioned equally by metes and bounds 
and the respective shares were handed 
over to each of.the plaintiffs at the time 
of the execution of the partition deed and 
since that. time the ownership of each one 
had become independent and mutation 
was also effected in the names of the 
plaintiffs showing their respective shares 
in the suit land in the Record of Rights. 
The shares were also separately ames 
to land revenue. 


4, In the year 1949, Dattatray Go- 
vind Kulkarni had taken a Tagai loan by 
executing a bond prescribed under the 
Land Improvement Loans Act, 1883 with 
a view to increase his income. The appli- 
cation made by Dattatray for the loan is 
on the record at Ex, 128 and mentions 
lands, survey No. 167, pot Hissa No. 2, 
area 16 acres and 5 gunthas, assessed at 
Rs. 3-13-0, and Survey No. 170, Pot Hissa 
No. 1, area 17 acres and 8 gunthas, asses- 
sed at Rs. 4-1-0, as the lands for improv- 
ing which the loan was taken. The pur- 
Pose is mentioned as. for constructing 
wells. The security consisted of the. said 
lands, which were described as complete- 
ly owned by Dattatray. It was the case 
of the plaintiffs that the suit land, Survey 
No. 487 was not a security for the said 
Joan. As the loan was not repaid by 
Dattatray, the Government put up for 
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sale on April 6, 1957, without any legal 
authority, the suit land’ for recovery of 
the balance of the Tagai loan payable by 
Dattatray. The defendant being the 
highest bidder at the auction sale was put 
in possession of the suit land on May 20, 
1960, despite the protest made in writing 
on behalf of all the plaintiffs at the time 
of the handing over of the possession, 
which is at Ex. 156. It was, therefore, 
submitted in the plaint that having re~ 
gard to the partition acted upon by Datta- 
tray and the plaintiffs, the auction sale 
and all incidental acts were. unjust, illegal, 
void and ultra vires and the possession of 
the defendant-appellant, against whom 
they filed the suit, was illegal. The plain- 
tiffs, therefore, filed the suit, on April 19, 
1961 praying for actual possession of the 
suit land bearing Surveys Nos, 487/1 to 
487/6, which will be referred to for con- 
venience hereafter as “Survey No. 487”, 


5. The defendant resisted the- suit 
by filing his ‘written statement, Ex. 17. 
His first contention was that as the plain- 
tiffs .had previously filed Special Suit 
No. 14 of 1958 against the defendant and 
the State of -Bombay and had withdrawn 


it with liberty to file a fresh suit on the 


same Cause of action on payment of costs, 
which was made a condition precedent, 
and as the plaintiffs had failed to deposit 
the costs of the State, the suit was not 
maintainable. It was also submitted that 
as the State of Maharashtra was not made 
a party to the present suit, it was bad for 
non-joinder, On merits, it was contend- 
ed that the family of the plaintiffs and 
Dattatray continued to be joint and Dat- 
tatray was. and is the manager of the 
family, no partition, as alleged, having 
ever taken place. It was contended that 
Dattatray was indebted to the tune of 
Rs, 25,000/- to various creditors. He had 
taken the Tagai loan of Rs. 12,000/- from . 
the Government in 1949 as the manager 
of the joint family for the construction of 
the well and bandhas in the land. The 
Collector, therefore, started proceedings 
against him in 1954 for the recovery of 
the Tagai loan. Other creditors also filed 
suits for the recovery of their money, 
With a view to defeat the recovery, Dat- 
tatray and the plaintiffs colluded with 
each other fraudulently and brought into 
existence a bogus partition deed which 
was never intended to be acted upon and 
continued to live together and the mess 
was common and they were in joint 
enjoyment of the property. It was also 
submitted that the partition deed itself 
showed that all the inferior lands or the 
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the foundation for the 
cruelty is laid down there. 
is stated, 

“That on account of such adulterous 
life and regular offence committed by the 
respondents your petitioner has become a 
victim of cruelty as the offence is being 
committed with deliberete intention of 
wounding and humiliating your petitioner 
who is also threatened by several un- 
known persons of assault and physical in- 
jury on behalf. of the respondents and 
your petitioner is afraid of his life and 
there is a reasonable apprehension in the 
mind of the petitioner that it will be 
harmful for the petitioner to live with 
the respondent No. 1.” 


21. Even a cursory analysis of the 
allegation contained in para. 9 of the peti- 
tion would show that ths petitioner con- 
sidered that the adulterous life led by the 
respondent wife turned kim into a victim 
of cruelty. The paragraph gives further 
reason why the petitioner considered. that 
as an act of cruelty by saying “as the 
offence is being committed with deHbe- 
rate intention of wounding and humitat- 
ing your petitioner.” To prove the cruelty 
or rather the effect of eforesaid cruelty 
falls within the ambit of Section 10 (1) (b), 
the petitioner further states in that para- 
graph “who is also threatened by several 
unknown persons of assault of physical 
injury on behalf of the respondents.” In 
the whole petition there is no other para- 
graph which deals with the question of 
cruelty. The cruelty that is pleadec in 
para. 9 of the petition has not baen 
proved. It has not been established that 
the respondent wife was living in adul- 
tery. It is alsc not established that she 
was guilty of any act of adultery. So 
there was no question of her being cruel 
to the petitioner by her indulgence in any 
act of adultery far less being cruel on ac- 
count of any deliberate adultery to irflict 
injury and humiliation upon the petitioner- 
appellant. As regards threat by unknown 
persons (apart from the question whe- 
ther and in what circumstance it mans 
cruelty by the wife) there is no soupcon 
of evidence to justify even the inclusion of 
such allegation in the petition. There- 
fore, the ground of cruelty as made out 
in the petition is in a sorry mess. 

22. Mr. Chakravorti, however, 
makes out a case of cruelty not on the 
basis of pleading but with the help >f a 
letter which is on record. He submits 
thet Exhibit 1 (one of the letters belong- 
ing to Exhibit 1 series and _allegədly 
written by the respondent wife to her 
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allegation of 
In para 3 it 
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paramour) supplies the foundation for the 
alleged cruelty. Mr. Chakravorti con- 
tends that Exhibit 1 shows what respon- 
dent No. 1’s ‘premarital relation with res- 
pondent No. 2 was. In the letter respon-. 
dent No. 1 bewails that she had to marry 
a person other than the one whom she 
had loved and assures that she had not 
physically done anything with her hus- 
band which she had done with her lover. 
In short, in Exhibit 1 there is some re- 
collection of a romantic past, and some 
tears for her unromantic present. Of 
course the authorship of this letter as 
well as that of others in Exhibit 1 series 
is denied by the respondent No. 1; but 
for the present we shall proceed on the 
assumption that the letters were written 
by respondent No. 1 herself. Mr. Chakra- 
vorti contends that Exhibit 1 inflicted 
cruelty — a mental one — by the res- 
pondent wife upon the petitioner-appel~ 
lant. He submits that cruelty can be 
mental as well as physical and the case 
with which the petitioner-appellant has 
come to Court is a case of mental cruelty. 
In this connection he cites a few lines 
from the judgment of S. K. Chakra- 
vorti, J., reported in (1970) 74 Cal WN 
924, Dr, Akalanka Bhandari v. Smt. 
Aruna Bhandari. There is no dispute at 
this time of the day that cruelty can be 
mental or physical or both. Mr. Chakra- 
vorti does not speak of any physical 
cruelty at all. All that he submits is that 
Exhibit 1 caused such mental cruelty to 
the petitioner-husband as to entitle him 
to relief under Section 10 (1) (b) of the 


Act. Section 10 (1) (b) is in the: follow- 
ing terms; 


“10 (1) either party to a marriage, 
whether solemnised before or after the 
commencement of this Act, may present 
a petition to the district Court praying 
for a decree for judicial separation on the 
ground that the other party, 

(b) has treated the petitioner with 
such cruelty as to cause a reasonable ap- 
prehension in the mind of the petitioner 
that it will be harmful or injurious for 
the petitioner to live with the other 
party.” à, 


23. This section stipulates not only 
infliction of what the other spouse might 
consider a cruelty but cruelty of such 
particular virulence as to cause reason- 
able apprehension in the mind of'the peti- 
tioner that it will be harmful or injurious 
for the petitioner to live with the other 
party. The letter Exhibit 1 is an unplea- 
sant material for the husband to read no 
doubt. But how did the letter Exhibit 1 
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cause reasonable apprehension in the 
mind of the petitioner that it will be 
harmful or injurious for him to live with 
the other party is not clear at all. This 
letter if it was such a source of cruelty 
as sought to be-made out at this stage by 
the learned advocate for the petitioner- 
appellant, it is strange that this letter 
found neither specific nor a passing Te- 
ference In the petition filed by the peti- 
tioner-appellant seeking relief of various 
nature. It is strange that the effect pro- 
duced by this letter upon the mind. 
mental condition and thinking process of 
ithe petitioner-husband has not even been 
given casual reference in the petition. It 
is equally strange that the mental cruelty 
allegedly inflicted upon the petitioner by 
this letter has not been shown to have 
produced any deleterious effect upon the 
health of the petitioner appellant. There 
is nothing either in the petition or even 
in the evidence of P, W. 8, the husband, 
to show that this letter shattered his 
health, upset his mental equilibrium or 
tranquillity of the mind by producing «¢ 
sense of persistent gnawing in his heart 
or stomach. There is no evidence to-show 
that by brooding over this letter the 
petitioner-husband lost weight or suffered 
cessation of appetite. There is nothing 
on record to show that this letter Exhi- 


bit 1 made him a laughing stock of friends. 


or a convenient butt for ridicule and 
thus caused him to lose. face. There is 
no such averment either in the petition 
’ or in the evidence of the petitioner-appel- 
lant himself. 

24, Now the question is in this 
stage of evidence on record, even assum- 
ing that the contents of Exhibit 1 are 
cruel for the appellant-husband to read, 
can it be said that the case of petitioner 
appellant is fully covered by Section 10 
(1) (b)2 The wordings of Section 10 (1) 
(b) thas already been reproduced above 
an analysis of the same shows that cruelty 
simpliciter is not a ground for passing 
a decree for judicial separation. The 
cruelty of a particular nature, of a parti= 
cular virulence only entails the conse- 
quence of judicial separation. The quali- 
fying word “such” placed before the word 
“cruel” in Section 10(1)(b) makes if 
abundantly clear that cruelty in its un- 
iversality has not been brought within 
the ambit of the section, Only cruelty 
which produces a particular type of con- 
sequence falls within the scope of Sec- 
tion 10 (1) (b). The cruelty has to be such 
“as to cause a reasonable apprehension in 
the mind of the petitioner that it will be 
harmful or injurious for the petitioner to 
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live with the other party.” Assuming 
that the contents of Exhibit 1 fall within 
the scope of cruelty, there is no. further 
support to be had from evidence te show 
that the cruelty inflicted by the contents 
of Exhibit 1 caused a reasonable appre- 


. hension. in the mind of the petitioner that 


“it will be harmful or injurious. fer the 
petitioner to live with the other party.” 
Therefore, it cannot be held that. the peti- 
tioner appellant has made out a case of 
cruelty falling under Section 10 (1) (b for 
achieving judicial separation. Add to this 
the fact that this is a new ground taken 
before this Court, add to that there is no 
case made out on the ground of cruelty 
caused by Exhibit 1 in the petition, and 
add further even in the memorandum of 
appeal the allegation of cruelty is not 
conjugated with the impugned Ietter, the 
Picture becomes clear to show that. this 
ground is taken only as an afterthought 
and was not a real ground keenly felt af 
any time by the petitioner-appeHant, 
Cruelty is a matter to be felt and ex- 
perienced by the victim and not merely. 
to be presumed and notionally suffered. 


25. But to support the contention 
raised by him, Mr. Chakravorti has cited 
some Indian and’ English cases on the 
point which need be noticed now. In the 
case of Smt. Saptami Sarkar v. Jagdish 
Sarkar, reported in (1969) 73 Cal WN 502, 
it was found that the offending husband 
called. the wife a prostitute shouting from 
the road even, he tried fo wipe off the- 
vermilian mark from the parting of her 
hairs, he dashed her head against the wall 
endangering her limb, Hberty and. health 
and it was considered to be a case of 
cruelty, In the case of Mrs. Annie Baren 
v. B. K. Baron (which was a case under 
Divorce Act, 1869) reported in (1970) 74 
Cal WIN 1924, it was found that the hus- 
band looked. upon the wife with utter 
contempt as a woman of low origin and 
illegitimate by birth; he habitually taunf- 
ed her and there were constant rows 
leading to exchange of abuse. The hus- 
band had turned the wife out of the 
house on one occasion and she had been 
forced to live with her brother. for a 
pretty leng time. The act of the husband 
was held to be cruel. In the case of Dr, 
Akalanka Bhandari v. Smt, Aruna Bhan- 
Gari, (1970) 74 Cal WN 924 (Supra): it was 
found that the husband taunted his wife 
in letters after letters on mere suspicion 
that she had not been a virgin ai the 
time of her marriage. The husband had 
even called upon the wife to prove that the 
children born to them in wedlock were 
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born of his loins. The husband suffered 
from a grave suspicious menia and abused 
the wife calling her prostitute, calling 
her a sirl of little learning in spite of the 
fact that she had received education up 
to IV year B. A. class. Treatment of this 
sort were meted out by the husband day 
in and day out and the Court considered 
this to be a case of cruelty. In the case 
ef Cooper v. Cooper, (1954) 3 All ER 415 
the cruelty of the husband consisted in 
indecently assaulting the child of the mar- 
riage, causing of physical iniury like 
breaking thumb of the wife and striking 
and knocking her down. The offending 
husband had alao shown rudeness of con- 
duct to guests in the house. All these 
matters were taken together as forming 
a composite picture of crueity, 

26. There is a streak of common 
feature running across all these cases 
cited before us. In all the cases noticed 
above there was deliberate, intentional, 
open, persistent, insufferable act on the 
part of the offending spcuse. In all these 
cases physical violence was also thrown 
fin as additive and sense of remorse or 
repentance was conspicuous by its . ab- 
sence. Whereas in the case before us 
such is not the position, An unposted 
letter was written by the offending spouse 
to her (let us so describe) premarital boy- 
friend surreptitiously without any delibe- 
rate desire to apenly hurt the feelings of 
the husband or cause humiliation to him. 
But the offendirg spouse was never con- 
fronted with the letter in question. Later 
the offending spouse several times begged 
to be forgiven and also wrote a repen- 
tant letter Exhibit 1(f) to the husband 
herself, There was no sadistic desire to 
cause mental nain to the husband open- 
fy, deñantly and unmindful of his re- 
monstrance or protest. In this case the 
husband came accidentally by .a letter 
which was not meant for his eyes or 
cognisance, The alleged letter did not 
reach its destinetion, Ample amend was 
made by pledging loyalty and showing re- 
merse and repentance. After such amends 
no reasonable apprehension can subsist 
in the mind of the aggrieved spouse that 


it will be harmful or injurious for him to` 


live with his repentant spouse. There- 
fore, the facts and circumstances of this 
case being poles apart from the facts and 
circumstances of the cases cited before 
us, they do not provide an infallible 
touchstone or an adequate yardstick to 
judge this case. Hence they do not serve 
as true guides, 

27. However, Mr. Chakravorti re- 
lying upon the case reported in (1954) 3 
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All ER 415 contends before us that obser- 
vation of Lord Merriman in Cooper v. 
Cooper (Supra) would show that inten- 
tion to injure is not an essential aver- 
ment in cruelty, Lord Merriman ob- 
served, 


“I am also entitled to point out fol- 
lowing what Karminski, J.. has said, that 
jn more than one of the recent cases in 
which Boyd v, Boyd, ((1938) 4 Ali ER 181) 
has beer, followed, expressly or by impli- 
cation the decision in Jamieson v. Jamie- 
son ((1952) 1 All ER 875) is treated as 
laying down that intention to injure is 
an essential averment in cruelty. That 
is not the case,” 

28. ` This brings us right back to 
Section, 10 (1) (b) of the Act. The rele- 
vant provision has alresdy been given 
above, The use of the verb ‘treat’ made 
by the section in our opinion is indica- 
tive of the fact that the act on the part 
of the offending spouse is required to be 
volitional, intentional, deliberate and de- 
signed to be cruel. Of course, cases and 
cases differ and there may arise some 
cases where, by some indirect or covert 
act cruelty may be caused. But a single, 
solitary act of cruelty followed by remorse 
does not fall within the mischief of the 
section unless it satisfies the requirement 
Be that as it may, 
in the case before us, we hold that the 
requirement of Section 10 (1) (b) has not 
been satisfied by the act complained of. 
All acts of cruelty are not covered by Sec- 
tion 10 (1) (b) which only deals with and 
takes notice of some virulent acts of 
cruelty which cause the sort of apprehen- 
sion envisaged by the Act. Hence the 
solitary act complained of followed by 
remorse does not at all constitute such a 
cruelty as has to be made out to attract 
the provision of Section 10 (1) (b) of the 
Act. The averment that a lawyer of 
Howrah Court advised the petitioner-ap- 
pellant to institute proceedings after 3 
years from the date of the marriage is a 
clear indication that the advice was 
sought for with`a view to obtaining di- 
vorce and the advice was given keeping 
in view Section 14(1) of the Act. The 
content of the petition filed in this case 
shows that relief in the form of divorce 
is sought for on the ground of the wife’s 
living in adultery, The husband has fail- 
ed to establish that the wife was living 
in adultery. Therefore adding two and 
two, so to speak, it can be seen that 
grounds for judicial separation under Sec- 
tion 10 and grounds for avoiding the mar- 
riage under Section 12 of the Act were 
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not originally contemplated when the 
Howrah lawyer was consulted. So the 
lawyer advised the petitioner-appellant to 
wait for a period of 3 years from the date 
of the marriage before presenting the 
petition. In this view of the matter also 
it is clear that relief under Section 10 (1) 
(b) has been sought. for as an after- 
thought. It is a sort of a fishing venture 
to secure some relief somehow anyhow. . 

29. The end product of the exer- 
cise undergone in the above paragraphs 
is that the petitioner-appellant has not 
succeeded in making out a convincing case 
of legal cruelty also. In the result, he is 
not entitled to a decree for judicial sepa- 
ration on that ground nor is he entitled 
to any relief whatsoever. i 


30. Since tbe petitioner-appellant 
has failed to make out a case even on the 
assumption that Exhibit 1 series were 
written by the respondent wife, we do 
not feel it necessary to enter into the 
question whether Exhibit 1 relied upon 
by the petitioner was actually written by 
the respondent wife or not. os 

31. No other point has been urged 
before us. In the result this appeal fails 
and is dismissed. In the facts and cir- 
cumstances of the case, however, we make 
no order as to costs, 


32. 


finding lies in this Court by a party who 
is not affected by the decree passed, the 


cross-objection is dismissed but without. 


costs. 
- M. M. DUTT, J. :— I agree. 
i : Appeal dismissed. 
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a Ramchandra Paride, Petitioner v. The 
State of West Bengal, Opposite Parties. 
C. R. No. Nil of 1976, D/- 9-1-1976. 
(A) Ganga Sagar Mela. Ordinance 
(Ordinance No, 21 of 1975), Ss. 3 and 
4 —. Validity — Provisions do not violate 
Art. 25 of the Constitution and do not in- 
terfere with freedom of religion granted 
thereunder — Ordinance intra vires 
Art, 25. (Constitution of India, Art. 25). 
The provisions of Sections 3 and 4 of 
the Ganga Sagar Mela Ordinance, 1975 
promulgated ‘by the Governor of West 
Bengal under powers conferred by €l. (1) 
of Article 213 of the Constitution do not 
unlawfully interfere with the freedom of 
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religion guaranteed by Article 25 of the 
Constitution and as such the Ordinance is 
not ultra vires the said Article. The object 
of the said Ordinance is to take measures 
with a view to safeguarding the health, 
safety and welfare of the said pilgrims. 
The object comes within the scope of re- 
strictions permissible under the said Arti- 
cle, Furthermore the object as stated 
above namely, to take. measures for safe- 
guarding health, safety and welfare of 
the pilgrims does not affect the 
freedom of religion guaranteed under 
Art, 25. On the other hand, the Ordinance 
enables the pilgrims to exercise this free- 
dom in more beneficial manner. This is 
in aid of freedom guaranteed under Art. 
25 and not in derogation of the same. 

(Paras 13, 14 and 15) 

(B) Ganga Sagar Mela Ordinance (Or- 
dinance No. 21 of 1975), S. 4 — Validity— 
Fee imposed under section does not violate 
Art. 25 — The section is intra vires Arti- 
cle 25 of the Constitution, (Constitution of 
India, Art. 25). 

-The imposition of fee under S. 4 of the 
Ganga Sagar Mela Ordinance, 1975 pro- 
mulgated by Governor of West Bengal 
under cl, 1 of Art. 213 of the Constitution 
does not interfere with the freedom of 
religion guaranteed by Art. 25. The main 
object of the Ordinance is to take measu- 
res with a view to safeguard health, 
safety and welfare of the pilgrims, Fee is 
being imposed incidental to the said ob- 
ject-and in connection with the services 
so rendered, The incidental measure, con- 
sequently viz. of imposition of fees, can- 
not be ultra vires Art. 25. The fact that 
certain’ fees have been imposed cannot 
by itself amount to violation of freedom 
of religion guaranteed by Art. 25. (Dis-. 
tinction between tax and fee pointed out). 

. (Paras 16 and 17) 

(C) Constitution of India, Arts, 27 and 
265 — ‘Fee’ and ‘Tax’ — Distinction, 

The two elements are essential in 
order that a payment may be regarded as 
a fea, In the first place,-it must be levied 
in consideration of certain services which 
the individual accepts either willingly or 
unwillingly and in the second place, the 
amount collected must be ear-marked 
to meet the expenses of rendering these 
services and must not go to the general 
revenue of the State to be spent for gene- 
ral public purposes, It cannot be said that 
as distinguished from taxation which is 
a compulsory payment, the payment of 
fee is always voluntary it being a matter 
of choice with individuals either to accept 
the services or not for which fees are to 
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be paid. It is not necessary that the sez- 
vices should be rendered cnly at the r2- 
quest of particular people, (Distinctizn 
between ‘tax’ and ‘fee’ pointed out). AIR 
1954 SC 400, ATR 1954 sc 282, ATR 172 
SC 1586, AIR 1968 SC 1119, AIR 1971 EC 
1182, AIR 1954 SC 388, AIR 1965 SC 11, 
AIR 1961 SC 459 and AIR 1975 SC 836, 
Ref, (Paras 18, 19 and 55) 


Ss, 3 and 4 of the Ganga Sagar Mela 


Ordinance, 1975 though, do not speči- 


cally mention that the imposition is în 
connection with the measures taken under 
Section 4, it is clear from the provisims 
of the said Ordinance that the impositmn 
of fee is incidental to measures to >e 
taken and it is connected therewith ‘the 
levy is correlated to the services rendered 
to the pilgrims by way of measures taken 
under Section 3. This imposition is: mot 
for public purposes or to meet all gerz- 
ral expenses of the State but is for some 
specific services or some special wce-k 
done for the benefit of pilgrims visitng 
the said Mela, There is thus’element of 
quid pro quo. It is not necessary to sh-w 
that fees collected approximate to he 
expenses incurred by the State renderng 
such services, It is further more clear 
from the Ordinance itself that it is ezr- 
marked to meet the expenses of rend=r- 
ing those services, The imposition, there- 
fore, under Section 4 of the Ordinance is 


a fee and not a tax. (Para 25) 
Cases Referred: Chronological Paras 
AIR 1975 SC 846 = 1975 Tax LR 

1455 9, 24 


AIR 1973 SC 724 = 1973 Tax LR 581. 23 
AIR 1972 SC 1586 = (1972) 3 SOR 
815 5, 11 
AIR 1971 SC 1182 = 1971 (Supp) SR 
6, 22 


319 
AIR 1868 SC 1119 = (1968) 3 SIR 
374 6 


AIR 1965 SC 1107 = (1965) 2 SCR 477 
9, 18 
(1964) 1 SCR 561 12 
1962 Supp (2) SZ 
10 


AIR 1963 SC 1638 = 
AIR 1962 SC 853 = 


496 
AIR 1961 SC 459 = (1961) 2 SCR 537 9, 21 
AIR 1954 SC 282 = 1954 SCR 1205 
. 5, 10, 12 
AIR 1954 SC 388 =: 1954 SC 1055 9, 
10, 12, 19 


AIR 1954 SC 400 = 1954 SCR 1046 9, 20 
S. K. Acharya and S, N. Mukherji, 
for Petitioner; F. K, Sengupta, Sr. Govt. 
Pleader and Samarjit Gupta, for Opposite 
Parties. 
ORDER :— In this application under 
Article 226 of the Constitution of India 
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the petitioner is praying for appropriate 
writs directed against The West Bengal 
Ordinance -No. XXI of 1975 promulgated 
by the Governor of West Bengal and 
against the Notifications, Notices, Direc- 
tions, Rules and/or Orders, if any pur- 
suant thereto. The facts of the case as 
would appear from the petition lie in a 
short compass. 

2. In the petition it has been 
alleged that the petitioner is a citizen of 
India and that he is a Hindu by religion 


‘following religious festivals and occasions 


honestly. In Paush Sankranti every year 
the Ganga Sagar Mela is held in the 
sangam of Ganga and Sagar at the Sagar 
Island on the occasion of Ganga Sagar 
Mela every year, hereinafter referred to 
as the said Mela, The petitioner and other 
Hindus observing the said Mela visit the 
said Sagar Island in paush sankranti every 
year and also the Kapil Muni Temple and 
worship and perform Pujas, Darsan ete. 
with great religious ‘belief and regard. It 
is alleged that the petitioner and such 
other visitors leave their places from 
different parts of India and reach the 
said Mela by launches, ‘buses, rickshaws 
and also on foot and they spend a lot of 
money by such visit and stay at Ganga 
Sagar and return from such place after 
their worship, It is alleged that every 
visitor spends a sum of at least Rs, 50/-. 
Nearly about five to six lakhs of people 
in the minimum visit the said Mela and 
make worship, pujas etc, with great re- 
gard and faith each year, None of such 
visitors were ever required to pay any fee 
to any officer of the State Government for 


- visiting the said Mela. Even Sadhus, 


sanyasees, beggars and other persons of 
other organizations and pilgrims all visit 
the Ganga Sagar Mela for such purposes 
without any fee for such visits, The 
paush sankranti and Ganga Sagar Mela 
will be. held on the 13th, 14th and 15th 
January, 1976 and a very large number 
of pilgrims will visit the Mela for such 
punpose from different parts of India in- 
curring huge expenses, - 


3. The grievance of the petitioner 
is directed against the Ganga Sagar Mela 
Ordinance, 1975 made and promulgated 
by the Governor of West Bengal in exer- 
cise of the power conferred by Clause (1) 
of Article 213 of the Constitution of India 
(hereinafter referred to as the said 
Ordinance), Being aggrieved by the said 
Ordinance the petitioner applied to this 
Court under Art. 226 of the Constitution 
of India for issue of a writ and also for 
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ad interim order of injunction. The said 
petition was admitted and a Rule issued 
by Amiya Kumar Mookerji, J, on the 5th 
January, 1976. However, his Lordship did 
et grant any ad interim injunction but 
gave liberty to the petitioner to move for 
interim order with notice to the respon- 
dents Nos, 1 and 2 and also to the Govern- 
ment Advocate without filing any fresh 
application in Court, The application fer 
injunction was ultimately moved . before 
me and on the 7th January, 1976 after 
hearing the learned Advocates, I refused 
the prayer for interim injunction, How- 
ever, by consent of the parties, I gave 
. directions for an early hearing of the 
Rule and fixed the main Rule for hearing 
on the next day, that is, on the 8th 
January, 1976, On the 8th January, 1976 
the main Rule came up before me during 
the course of which some “statement of 
facts” were filed to which I would refer 
to later, 


4, Before referring fo the respec- 
tive arguments of the learned Advocates 
it is necessary to set out the said Ordi- 
mance, f 

“THE GANGASAGAR MELA 
ORDINANCE, 1975. 

Whereas it is expedient in the public 
interest to provide for the taking of 
measures with a view to safeguarding the 
health, safety and welfare of the pilgrims 
attending the Gangasagar Mela and for 
matters connected therewith or incidental 
therete; 


AND WHEREAS the Legislative As- 
sembly of the State of West Bengal is not 
in session and the Governor is satisfied 
that circumstances exist which render it 
necessary fer him to take Immediate 
action; ` 

The Governor is pleased, in exercise 
of the power conferred by Clause (1) o? 
Article 213 of fhe Constitution of India, 
to make and promulgate the following 
Ordinance, namely:— -> 

1. Short Title.— This Ordinance may 
be called the Gangasagar Mela Ordinance, 
1975. 


2. Definitions — In this Ordinance. 
unless the context otherwise requires,— 

(a) “Gangasagar Mela” means the fair 
held at -the Sagar Islands in the district 
of 24-Parganas on the occasion of the pous 
Sankranti every year; 

(b) “notified area” means the area 


l declared as such ig notification | under . 


sub-sec, (1) of Sec, 3 
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3, Power of the State Government on 
the occasion of the Gangasagar Mela— ' 
(1) If the State Government is setis- 
fied that as a result of the influx of too 
many pilgrims at a time at the Sagar Is- 
lands on the occasion of the Gangasagar 
Mela the health, safety and welfare of 
these pilgrims are likely to be endangered 
the State Government may, by notifica- 
tion, in the Official Gazette, declare that 
the whole or any portion of the area 
within the Sagar Islands shall be a noti- 
fied area, 

(2) Upon the publication of a notifi- 
cation under sub-section (1) it shall be 
competent for the State Government to 
take such measures for safeguarding the 
health, safety and welfare of the pilgrims 
as the State Government thinks necessary, 

(3) The details of the measures to be 
taken under sub-sec, (2) and the manner 
in which they shall be executed shall be 
laid down by the State Government by 
rules made in this behalf, 

(4) An order made under sub-sec, (1) 
shall remain in force for such period as 
may be specified in the notification, 

4, Imposition of fee:— (1) The State 
Government may impose such fee not 
exceeding rupees two per head per year, 
as may be determined by the State 
Government by notification, upon every 

pilgrim visiting the Gangasager Mela: 

Provided that no such fee shall be 
imposed upon Government servants on 
duty, children under the age of twelve 
years, Sadhus, Sannyasis, Beggars and . 
such other persons including members of 
organisations as may be specified by the 
State Government by notification issued 
in this behalf, _ 

(2) The fee imposed under sub-sec- 
tion (1) shall be realised in such manner 
as may be prescribed by rules made by 
the State Government, 

5. Repeal of West Bengal Act IV of 
1953.— The Gangasagar Mela Act, 1863 is 
hereby repealed, 

6, Power to make rules.— (1) The 
State Government may, by notification 
in ‘the Official Gazette make rules for 
carrying out the purposes of this 
Ordinance, ` 

(2) In particular, and without preju- 
dice to the generality of the foregoing 
power, such rules may provide for all or 

any of the matters which may be or has 
to be Perce by rules,’ 
ANTHONY L, DIAS, 
Governor of West Bengal. 
The 17th” December, 1973. 
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5. Mr. Acharyya, learned Adro- 
cate appearing in support of the Rz=le, 
made three-fold submissicns before me. 
Firstly, he submitted that the said Ordi- 
mance is hit by Article 25 of the Constiiu~ 
tion of India, He submitted that it canaot 
be disputed that the pilgrimage to ihe 
said Mela, taking a bath in the Gances 
there and going to the Kapil Muni Temple 
for worship and religious pujas etc, is a 
religious practice, By promulgation of the 
said Ordinance there has ‘been interier- 
ence with the exercise of the petitioner’s 
Tight to said practice and the same inter- 
feres with the freedom of religion guaran- 
teed by Article 25 of the Constitution of 
India, Jn any evnt, Mr. Acharyya sb- 
mitted that even if the said Ordinance as 
a whole is not ultra vires Article 25. in 
any event, Section 4 of the said Ordinanze, 
which imposes a levy described as “fee” 
certainly interferes with such right and 
such interference with the exercise of r=li- 
gious practice cannot be justified under 
the provisions of the said Article, In This 
connection he relied on a decision in the 
case of Commr, of Hindu Religious n- 
dowment v, L, T, Swamiar, reported in 
AIR 1964 SC 282 and he relied on some 
passages of the same, Mr, Acharyya in this 
connection also placed reliance on the case 
of Ramanuja Jeeyar Swami v, State of 
Tamil Nadu reported in ATR 1972 SC 1836, 


.‘5 The second submission of Mir. 
Acharyya was that thougn described as 
“fee”, the levy imposed under Section 4 
of the said Ordinance was in substance a 
tax and, accordingly, the same could not 
be imped ‘by the said Ordinance, He 
submitted that it is mot a fee ‘because 
there is no service rendered to the zil 
grims, There is mo quid pro quo. In his 
context he relied on the decisions in ~he 
cases of Nagar Mahapalika, Varanasi v. 
Durga Das Bhattacharya reported in aIR 
1968 SC 1119. The Indian “Mica and Moa- 
nite Industries Ltd, v, State of Bihar re- 
ported in AIR 1971 SC 1182, 

7. The third and last submiszon 
of Mr, Acharyya was thet the Ordinances is 
vague end it cannot be given effect to. 
According to him the expressions ‘pil< 
grims’, ‘Sadhus’ and ‘Sannyashis’ tsed 
there have not been defined and the seme 
are vague expressions, There is no ¢=fi- 
nite meaning of the same and, according- 
ly, the provisions of the said Act carmot 
be carried out. However, Mr, Acharvya 
made it clear, that he is mot challenging 
the validity of the Ordinance on hat 
ground, 
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8. Mr, Sen Gupta, Senior Govern- 
ment Pleader appearing on behalf of the 
respondents, has very strongly refuted 
each and every contention of Mr. Achar- 
yya, On the question as to whether the 
Ordinance is ultra vires Article 25, Mr. 
Sen Gupta did not seriously contend: that 
the activities in question of the visitors to 
Mela did not amount to ‘religious practice’ 
within the meaning of the said Article, 
though he sought to make some submis- 
sions regarding the same, However, he 
submitted that Art, 25 (1) itself provides 
that the right granted there was subject 
to public order, morality and health, Fur- 
ther, under Art, 25 (2) it has. been made 
clear that it would not prevent the State 
from making any law providing for social 
welfare and reform amongst others. He 
drew my attention in this context to the 
language of the Ordinance itself. and sub- 
mitted that it is clear that it relates. to 
public order, morality and health, Ac- 
cordingly, this Ordinance cannot be held 
ultra vires Article 25, So far as provisions 
of Section 4 are concerned he drew my 
attention to the Ordinence again 
and submitted that the meir pro- 
vision of the Ordinance is contained in 
Section 3. which comes within the object 
of public order, morality and health, The 
fee levied under Section 4 cf the Ordi- 
nance is incidental thereto with the ob- 
ject of carrying out the same. This inci- 
dental provision must also te within the 
scope of the object of the Ordinance, 


9. On the second submission of 
Mr. Acharyya, Mr, Sen Gupta has relied 
on various decisions of the Supreme 
Court including the cases of Ratilal Pana- 
chand Gandhi v, State of Bombay report- 
ed in AIR 1954 SC 388 and also the cases 
of Sri Jagannath Ramanuj Das v, State of 
Orissa reported in AIR. 1954 SC 400, Hin- 
gir Rampur Coal Co. Lid, v. State of 
Orissa reported in AIR 1961 SC 459, Cor- 
poration of Calcutta v, Li Cinema, 
reported In AIR 1965 SC 1107 and State 
of Maharashtra v. Salvation Army, repert~ 
ed in AIR 1975 SC 846 and submitted: that 
the levy imposed was a fee and. not. a fax, 
He submitted that the services to be ren~ 
dered are clear from the Ordinance itself. 
This is to safeguard the health, safety and 
welfare of the pilgrims, There was in fact 
quid pro quo, In this context he also reli- 
ed an the ‘statement of facts’ submitted 
by him at the time of hearing wherein it 
was stated as follows: 

(a) The Government provides for jet- 
ties, roads, 1006 of latrines,. pilgrim shades, 
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office and shades for voluntary organisa- 
tions. Government provides for water sup- 
ply, electricity, sanitation facilities etc, at 
` a cost of lakhs of rupees. This year the 
cost is over Rupees Ten Lakhs rising from 
5 Lakhs in 1970. Life savers, doctors and 
nursing staff personnel have been provid- 
ed for, Several different personnel, mobile 
and civil engineering forces, police are to 
be posted to safeguard public order, mo- 
rality and health and to regulate the poli- 
tical and secular activities associated with 
the religious practice of the pilgrims. 

(b) The collections of fees are meant 
for defraying the expenses incurred and 
the services rendered in connection with 
_or for the safeguard of health, safety and 
welfare of the pilgrims attending the 
Gangasagar Mela and to enable the pil- 
grims to profess and practise their beliefs 
without disturbance, The Government has 
to keep an eye in respect of health, safety 
and welfare of the pilgrims. 

(c) The pilgrims do expect the ‘basic 
amenities, such as sanitary arrangements, 
prevention of the break-out of infectious 
diseases to safeguard their health, safety 
and their welfare, Elaborate arrange- 
ments-as far as practicable shall have to 
be made for the pilgrims, 

(d) The amount realised by imposi- 
tion of Rs, 2 per person as fees would go 
absolutely for the safety, security and for 
providing amenities for the pilgrims 
themselves, Over and above lakhs of 
rupees shall have to be paid by the State 
Government out of its own coffer, 

10. Regarding the third submission 
of Mr, Sen Gupta, Mr. Acharyya disputed 
that the expression used in the Ordinance 
was vague, 

I shall first set out Article -25 
of the Constitution upon which the first 
contention of Mr. Acharyya is based: 

“Right to Freedom of Religion. 

25. (1) Subject to public order, mora- 
lity and health and to the other provi- 
sions of this Part, all persons are equally 
entitled to freedom of conscience and the 
right freely to profess, practise and prio- 
pagate religion. 

(2) Nothing in this article shall affect 
the operation of any existing law or pre= 
vent the State from meking any law— 

(a) regulating or restricting any eco- 
nomic, financial, political or other secular 
actìvity which may be associated with re- 
ligious practice; 

(b) providing for social welfare and 
reform or the throwing open of Hindu 
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religious institutions of a public character 
to all classes and sections of Hindus, f 

Explanation I..—The wearing and car- 
rying of kirpans shall be deemed to be 
included in the profession of the Sikh re- 
ligion. 

Explanation II.—.Jn sub-clause (b) 
of clause (2), the reference to Hindus shall 
be construed as including a reference .to 
persons professing the Sikh, Jaina or Bud- 
dhist religion, and the reference to Hindu 
religious instituitons shall ‘be construed 
accordingly.” 


-Article 25 hes been the subject-matter of 


various decisions of the Supreme Court. 
I must first refer to the judgment of Bijan 
Kumar Mukherjea, J. in the case of Com- 
missioner, Hindu Religious Endowments, 
Madras (AIR 1954 SC 282) (supra). It was 
observed by Mukherjea, J, that Article 25 
secures to every person, subject to public 
order, health and morality, a freedom not 
only to entertain such religious beliefs, as 
may be approved of by his judgment and 
conscience, but also to exhibit his belief in 
such outward acts as he thinks proper and 
to propagate or disseminate his ideas for 
the edification of others. In this connec- 
tion it was also observed as follows:— 
“Religior is certainly a matier of 
faith with individuals or communities and 
it is not necessarily theistic. There are 
well known -eligions in India like Bud- 
dhism and Jainism which do not believe 
in God or in any Intelligent First Cause. 
A religion undoubtedly has its basis in a 
system of beliefs or doctrines which are 
regarded by those who profess that religi- 
on as conducive to their spiritual well 


-being but it would not be correct to say 


that religion is nothing else but: a doctrine 
or belief, A religion may mot only lay 
down a code of ethical rules for its fol- 
lowers to accept, it might prescribe 
rituals and cbservances, ceremonies and 
modes of wo-ship which are regarded as 
integral parts of religion, and these forms 
and observarces might extend even to 
matters of food and dress, 

The guarantees under our Constitu< 

tion not only protects the freedom of reli« 
gious opinion but ît protects also acts dona 
in pursuance of a religion and this is 
made clear ky the use of the expression 
‘practice of religion’ in Art. 25.” 
This observation was also repeated by 
Mukherjea, J. in his judgment in the 
name of Ratilal Panachand Gandhi v, 
State of Bombay reported in AIR 1954 SC 
388. 

The main principles underlying the 
provisions of Arts. 25 and 26 were laid 
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down in the majority judgment in the csse 

“of Saifuddin Saheb v, State of Bombay, 
reported in AIR 1962 SC 853 (855) as fol- 
lows. i r 

“The first is that the protection of 
these Articles is not limited to matters of 
doctrine or belief, they extend also to azts 
done in pursuance of religion and there- 
fore contain a guarantee for rituals and 
observances; ceremonies and modes of 
worship which are integrel parts of reli- 
gion. The second is that what constitutes 
an essential part cf a religion or religicus 

. practice has to be decided by the Courts 
with reference to the doctrines of a parti- 
cular religion and include practices which 
are regarded by the community as a part 
of its religion.” ae 

11. These observations were reli- 
ed upon in a subsequent decision of the 
Supreme ‘Court in the case of E, R.J. 
Swami v, State of Tamil Nadu reported in 
AIR 1972 SC 1586. 

12. This point also came up for 
consideration in the case of Govindlalji v. 
State of Rajasthan reported in AIR .1963 
SC 1638. After referring to the decisions 
in the case of Commr, of Hindu Religious 
Endowments (AIR 1954 SC 282) (supra) 
and Ratilal Panachand Gandhi (AIR 1354 


SC 388) (supra) Gajendragadkar, J. 9b- 
served as follows: 
‘Articles 25 nd 26 constitute che 


fundamental rights to freedom of religion 
guaranteed to the citizen of this country. 
Article 25 (1) protects the citizen’s funda- 
mental right to freedom of conscience and 
his right freely to profess, practise and 
propagate religion. The protection given 
to this right is however, not absolute. It 
is subject to public order, morality and 
health as Art, 25 (1) itself denotes. It is 
also subject to the laws, existing or future, 
which are specified in Aricle 25 (2): 

“It would thus be clear that religious 
practice to which Art. 25 (1) refers and 
affairs in matters of religion to .wkich 
Art, 26 (b) refers, include practices which 
are an integral part of the religion itself 
and the protection guaranteed by Article 
25 (1) and Art, 26 (b) extends to such prac- 
tice.” 

“In deciding the question as to whe- 
ther a given religious practice is an inte- 
gral part of.the religion or not, the test 
always would -be whether it is regarded 
as such by the community following the 
religion or not. This question will always 
have to be decided ‘by the Court and in 
doing so, the Ccurt may have to enquire 
whether the practice in question is reigi- 
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ous in character and if it is, whether it 
can be regarded as an integral or essential 
part of the religion, and the finding of the 


` court on such an issue will always depend 


upon the evidence adduced before it as to 
the conscience of the community and the 
tenets of its religion,” 


“In this connection it cannot be ignor- 
ed. that what is protected under Articles 
25 (1) and 26 (b) respectively are the reli- 
gious practices and the right to manage 
affairs in matters of religion, If the prac- 
tice in question is purely secular cr the 
affair which is controlled by the statute is 
essentially and absolutely secular in cha- 
nacter, it cannot be urged that Art. 25 (1) 


. or -Art, 26 (b) thas been contravened, The 


protection is given to the practice of reli- 
gion and to the denomination’s right to 
manage its own affairs in matters of reli- 
gion.” 

The facts stated in the petition show that 
the said Mela is held in Paush Sankranti 
every year in the ‘Sangan of 
Ganga and the Sagar at the 
Sagar Island. Nearly 5 lakhs of people 
belonging to the Hindu religion visit the 
said Sagar Island on such occasions when 
they visit the Kapil Muni Temple situate 
there and worship and perform pujas, 
Darshans etc. as part of their religious be- 
lief and regard, These facts are not disput- 
ed by Mr, Sen Gupta. Following the prin- 
ciples laid down in the abovementioned 
cases, I must hold that this is a religious 
practice within the meaning of and pro- 
tected by Art, 25 of the Constitution, This 
is an integral part of the Hindu religion. 
This will also find support from the Ordi- 
nance itself. The Preamble to the Ordi- 
nance shows that it was promulgated to 
enable the State Government to take mea- 
sures for safeguarding the health, safety 
and welfare of the “pilgrims” attending 
the said Mela, The fee is also levied on 
the said ‘pilgrims’, Therefore these per~ 
sons are treated as ‘pilgrims’ and this is 
treated as a pilgrimage, A pilgrim is a 
person who travels to a shrine or. holy 
place as a devotee, Therefore these acti- 
vities and practices are protected by Arti- 
cle 25, I should also point out that Mr. Sen 
Gupta in his usual fairness practically 
conceded the same. 


13. The main question is whether 
this freedom of religion which is guaran- 
teed by Article 25 has in any way been 
violated by the said Ordinance, The main 
object of the Ordinance is to take miea- 


‘sures for safeguarding the health, safety 


and welfare of the said pilgrims, This in| . 
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my opinion cannot and does not affect the 
freedom of the religion guaranteed under 
Article 25 of the Constitution, On the 
other hand, the Ordinance enables them 
to exercise this freedom in a more bene- 
ficial manner, This is in aid of the free« 
dom guaranteed by Article 25 and mot in 
derogation of the same, 

14. There is another aspect of the 
matter, As would appear from the said 
Articles and as made clear by the afore 
said judgments, this right is mot an abso- 
lute right, This is subject to public order, 
morality and health, This is also subject 
to the right of the State to make laws 
providing for social weliare and reform. 


The object of the said Ordinance is to. 


take measures. with a view to safeguard- 
ing the health, safety and welfare of the 
said pilgrims, This object in my opinicen 
comes within the scope of the restrictions 
permissible under’ the said Article, 

15. Accordingly, in my opinion the 
Ordinance does not unlawfully interfera 
with the freedom of religion guaranteed 
by Article 25 of the Constitution and it is 
not ultra vires the said Article, : 

16. The next question is that even 
if the said Ordinance as a whole is mot 
utra vires Article 25 of the Constitution 
whether the imposition of the fee referred 
to in Section 4 of the said Ordinance in- 
terferes with such freedom and violates 
Art, 25. I beve already pointed out that 
the main object of the Ordinance is to taka 
measures as specified therein. As a part of 
or incidental to the said object and in con- 
nection with services so rendered, the said 
fee is being imposed, I have held that the 
main object of the Ordinance does not 
violate the right guaranteed by Article 25. 
This incidental measure, accordingly, can« 
not be ultra vires Article 25. Merely þe- 
cause certain fees have ‘been imposed can- 
not by itself amount to violation of free~ 
dom of religion guaranteed by the Consti- 
tution of India. : 

17. For the aforesaid reason J re« 
ject the first contention of Mr, Acharya. 
I hold that no part of the said Ordinance 
is ultra vires Article 25 of the Constitu- 
tion of India, Freedom of religion gua- 
ranteed ‘by the said Article has not in any 
way ‘been infringed by the said Ordinance. 

18, Regarding the second submis- 
sion of Mr, Acharyya, whether a particu- 
lar levy is a tax or fee has been the sub- 
ject-matter of controversy for quite a 
long time. There is a clear distinction be~ 
tween a tax and a fee which would appear 
lfrom the Constitution itself, This distine- 
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tion would appear from the Seventh Sche- 


dule of the Constitution which deals with[~. . 


the distribution of legislative powers be- 


_tween Parliament and the State Legisla- 


tures, Each of the Union and the State 
Lists, which are Lists I and II, start ‘by 
enumerating first the Entries conferring 
general legislative power, Thus items 1 to 
81 of List I deal with the exclusive gene- 
ral legislative powers of Parliament while 
82 to 92 emumenate the taxes which Par- 
liament may impose, Item 96 empowers 
Parliament to legislate in respect of ‘fees 
im respect of any of the matters in ‘this 
List, but not including fees taken in any 
Court’, This would clearly demenstraie 
that while ‘fees’ may be levied in respect 
of or as incidental to legislation on ‘the 
topics set out in the other entries im the 
List, the power to levy a tax is not to'be 
taken as conferred by entries conferring 
general legisative powers, Thus though a 
fee may ‘be levied as incidental to a legis- 
lation, be it general as in respect of en- 
tries 1 to 81 or the entries conferring tax- 
ing powers— 82 to 92, or in respect of the 
miscellaneous matters enumerated ‘by such 
an entry like 94, no taxes may be imposed 
by virtue of the general legislative power 
under entries 1 to 81, In this conneetion 
reference may be made to the case of Cor- 
poration of Calcutta v, Liberty Cinema 
(AIR 1965 ST 1107) (supra), There are va- 
rious decisions of the Supreme Court lay- 
ing down th= tests fo ascertain whether a 
particular levy is a tax or a fee. 

19. In the case of Ratilal Pana- 
chand (ATR 1954 SC 388) (supra) it was 
pointed out by B. K. Mukherjee, J. that 
although there is no generic difference 
between a tax and a fee and in fact they 
are only diferent forms in which taxing 
power of a State manifests itself; the Con- 
stitution has made a distinction between 
those for legislative purpose. It was fur 
ther observed that a tax is undoubtedly in 
the nature of a compulsory exaction of|: 
money by a public authority for ‘public 
purposes, the payment of which is enforce- 
ed by law, The other characteristic of tax 
is that the imposition is made for public 
purposes to meet the general expenses of 
the State without reference fo any special 
advantage to ‘be conferred upon the payers 
of the tax, It follows therefore that al- 
though a tax may be levied upon particu- 
Tar classes af persons or particular kinds 
of property, it is imposed not to confer 
any special benefit upon individual per- 


‘sons and the collections are all merged in 


the general revenue of the State to be ap- 
plied for general public punposes, ‘Tax is 


1976 


a common burden and the only return 
which. the tax-payer gets is a participa- 
tion. in. the common benefits of the State. 
Fees, on the other hand, are payments 
primarily in the public interest, but for 
some special service rendered or soma 
special work done for the benefit of those 
from whom the payments are demanded. 
Thus in fees there is always an element of 
‘quid. pro quo’ which is absent in a tax. It 
may not be possible to prove in every case 
that the fees that are callected by the 
Government approximate to the expenses 
that are incurred by it in rendering any 
particular kind of services or in perform- 
ing any particular work for the benefit of 
certain individuals. But in order that the 
collections made by the Government can 
sank as fees there must be correlation be- 
tween. the Ievy imposed end the expenses 
incurred by the State for the purpose -of 
rendering such service, This can be prov- 
ed by showing that on the face of the 
legislative provision itself, the collections 
are not merged in the general revenue but 
are set apart anà appropriated for rencer- 

those services, Thus two elements are 
essential in order that a payment may be 
regarded as a fee, In the first place, it must 
be levied in consideration of certain eer- 
vices which the individuals accepted either 
willingly or unwillingly y and in the second 
place the amount collected must be ear- 
marked to meet the expenses of rendering 
these services and must not go to the ge- 
neral revenue of the State to be spent for 
general public purposes, Too much stress 
ould. not be laid on the presence or ab- 
ence of what has been called the “ecer- 
ive” element. It is not correct to say that 
as distinguished from taxation which is 
compulsory payment, the payment of tees 
is always voluntary, it being. a matter of 
choice with individuals either to accept 
the service or not for which fees are to 








request. of particular people, It is enough 
that. payments are demanded for render.ng 
services, 

26, In the case of Sri Jagannath 
Ramanuj Das v, State of Orissa reporied 
in ATR. 1954 SC. 400 this was again. repeat- 
ed by B. K. Mukherjea, J. 

21, In the case of Hingir Rampur 
Coal Co. Ltd., (AIR 1981 SC 459) (supra) 
it was observed: by Gajendragadkar, J, as 
fellows: 

“It is true that between a tax and @& 
fee there is. no generic difference, Both are 
compulsory exactions of money by public 
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authorities; but whereas a tax is imposed 
for public purposes and is not, and need 
not, be supported by any consideration of 
service rendered in return, a fee is levied 
essentially for services rendered and as 
such: there fs an element of quid pro quo 
between the person who pays the fee and 
the public authority which imposes it. If 
specific services are rendered to a speci- 
fic area or to a specific class of persons or 
trade or business in any local area, and as 
a condition precedent for the said servi- 
ces or in return for them cess is levied 
against the said area or the said class of ` 
persons or trade or business the cess is 
distinguishable from a tax and is describ- 
ed as a fee. Tax recovered by public au- 
thority invariably goes into the consoli- 
dated fund which ultimately is utilised for 
all public purposes, whereas, a cess levied 
by way of fee is not intended to be, and 
does not become a part of the consolidat- 
ed fund. It is earmarked and set apart for 
the purpose of services for which it is 
levied. There is, however, an element of 
compulsion in the imposition of both tax 
and fee. When the legislature decides to 
render a specific service to any area or to 
any class of persons, it is not open to the 
said area or to the said class of persons 
to plead that they do not want the service 
and therefere they should be exenipted 
from the payment of the cess, Though 
there is an element of quid pro quo be- 
tween the tax-payer and the public au- 
thority there is no option to the tax-payer 
in the matter of receiving the service de- 
termined by public authority, In regard 
to fees there is, and must always be, cor- 
relation between: the fee collected and the 
service intended to be rendered, Cases 
may arise where under the guise cf levy- 
ing a fee legislature may attempt to im- 
pose a tax and in the case of such a col- 
ourable exercise of legislative _ power 
courts would have to scrutinise the sche- 
me of the levy very carefully and deter- 
mine whether in fact there is a correla- 
tion between the service and the levy, or 
whether the levy is either not correlated 
with service or is levied to such an exces- 
sive extent as to be pretence of a fee and 
not a fee in reality. In other words, whe- 
ther or not a particular cess levied by a 
statute amounts to a fee or tax would al- 
ways be a question of fact to be determin- 
ed iñ the circumstances of each case,” 


22. In the case, Indian Mica and 
Micanite Industries Lid., reported in AIR 
1971 SC 1182, Hegde, J. referred to the re- 
levant decision on this aspect and observ- 
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ed, inter alia, that it is clear that ‘before 
any levy cam be upheld as a fee, it must 
be shown that the levy has reasonable 
correlationship with the services rendered 
by the Government, In other words the 
levy must be proved to be a quid pro quo 
for the services rendered, However, it was 
poimted out that in these matters it would 
be impossible to have an exact correla- 
tionship. The correlationship expected is 
one of a general character and not as of 
arithmetical exactitude. 


23. In the case of Govt. of Madras 
v, Zenith Lamps & Electrical Ltd., report- 
ed in ATR 1973 SC 724 the distinction be- 
tween a fee and a tax again came up for 
consideration. After referring to the vari- 
ous decisions of the Supreme Court on this 
point Sikri, C. J. (as he then was) observ- 
ed that even if the meaning is the same 
what is ‘fees’ in a particular case depends 
on jhe subject-matter in relation to whick 
the fees are imposed. It was, inter alia, 
pointed out that the fact that one item of 
revenue is being credited to the Consoli- 
dated Fund is not conclusive to. show that 
the item is a tax. 


24. In the case, State of Maharash- 
tra v. The Salvation Army, Western India 
Territory, (AIR 1975 SC 846) (supra), it 
was observed by Mathew, J. as follows: 

“A tax is a compulsory exaction of 
money by a public authority for a public 
purpose enforceable by law and is not 4 
payment for any specific service render- 
ed, ‘The levy of a tax is for the purpose oi 
general revenue which when collected 
forms part of the public revenues of the 


State. There is no element of quid pro quo. 


between the tax payer and the public au- 
thority. A fee is generally defined to be 
-a charge for a special service rendered to 
individuals by the Government or soma 
‘other agency like a local authority or sta- 
tutory corporation. The amount of fe? 
levied is supposed to be based on the ex- 
penses incurred by the Government or the 
agency in rendering the service though 
in many cases the costs are arbitrarily as- 
- sessed, Fees are ordinarily uniform but 
absence of uniformity is not a criterion on 
which alone it can be said that a levy is 
in the nature of tax, In the case of a fee, 
no account is taken of the varying abili- 
ties of different recipients of the service 
to pay, As a fee is regarded as a sort of 
return.or consideraiton for services rer- 
dered, it is necessary that the levy of fees 
should be correlated to the expenses in- 
curred by the agency in rnd the 
services.’ 


Ramchandra v. State (Basak J.) 


A.I R. 


“It is also generally necessary that 
the payments demanded for rendering of 
such services must be set apart or specifi- 
cally appropriated for that punpose and 
that they should not be merged in the 
general revenue of the State to be spent 
for general public purposes. It may not be 
possible to prove in every case that the 
fees that are collected by the Government 
or the agency always approximate to the 
expenses that are incurred by it in ren- 
dering the particular kind of services or in 
performing any particular work for- the 
benefit of certain individuals.” 


“Thus two elements are essential in 
order that a payment may be regarded as 
a fee. In the first place, it must be levied 
in consideration of certain services which 
the individuals accept either- willingly or 
unwillingly and in the second place, the 
amount collected must be earmarked to 
meet the expenses of rendering that ser- 
vice and must not go to the general reve- 
nue of the State to be spent for general 
publie purpose.” 


25. Keeping the aforesaid princi- 
ples in mind, let us examine the said Ordi- 
nance to ascertain whether the levy im- 
posed by Section 4.is a tax or a fee, Mere 
use of the expression ‘fee’ in the Ordi- 


. nance is not conclusive, Now the main ob- 


ject of the said Ordinance is to take 
measures with a view to safeguarding the 
health, safety and welfare of the pilgrims 
attending the said Mela. Taking of such 
measures is provided by Section 3 of the 
said Ordinance. Sub-section (1) of ‘Section 
3 provides for a declaration of the whole 
or any portion of the area within the 
Sagar Islands to be a notified area if the 
State Government is satisfied that as a re~ 
sult of the influx of too many pilgrims at 
a time, at the Sagar Islands on the occa- 
sion of the Gangasagar Mela, the health, 
safety and welfare of these pilgrims are 


‘likely to be endangered. Under su'b-sec~ 


tion (2) of Section 3 the State Government 
is authorised, after publication of a noti- 


‘fication under sub-section (1), to take such 


measures for safeguarding the health, 
safety and welfare of the pilgrims as the 
State Government thinks necessary, Sub- 
section (3) of Section 3 provides that the 
details of the measures to be taken and 
the manner in which they shall be execut- 
ed shall be laid down by the State Gov- 
ernment by rules made in this behalf. 
These are the main provisions, The only 
other relevant section is Section 4 which 
empowers the State Government to im- 
pose fees upon the pilgrims visiting the 


1976 


Gangasagar Mela. Sections 3 and 4 are tae 
main substantive sections. Though it is 
not so specifically mentioned, it is clear 
from the said Ordinance that the impozi- 
tion is in connection with the measures 
taken under Section 4, It is incidental to 














ed therewith, This levy is correlated +0 
the services rendered to the pilgrims =y 
way of measures taken under Section 3. 
This imposition is not for public purposes 
or to meet all general expenses of the 
State. This is for some specific services pr 
some special work done for the benefit of 
the pilgrims visiting the said Mela, There 
ig an element of quid pro quo, As point=d 
out earlier it is mat necessary to show that 
the fees collected approximate to the ez- 
penses incurred by the Stale in renderizg, 
ch services, Fram the Ordinance itself 
it is clear that it is earmarked to meet tze 
expenses of rendering those services. It is 
impossible to have an exact correlation- 
ship, The ‘statement of facts’ submitt=d 
by Mr. Sen Gupta also established the 
same, The measures are taken and: fees 
collected for the benefit of the pilgrims 
concerned, There is a quid pro quo, These 
fees are levied under Sec, 4 for services 
rendered under Sec, 3. The ‘statement’ 
categorically records that the amount 
realised by imposition of fees @ Rs. 2 per 
person would go absolutely for such mea- 
sures being taken. It is stated that ‘sore 
more amount was to be spent by the Gor- 
ernment for the said punpose. In this coa- 
nection it may be pointed out that admi:- 
ted position is that the number of pilgrims 
would be about 5 lakhs, Fees are @ Rs, 2 
per pilgrim and the total amount collecz- 
ed would be about Rs, 10 lakhs, It is stated 
in ‘statement of facts’ that the total cocis 
for the. measures to be taken would be 
more than 10 lakhs. Mr. Acharya did not 
dispute. the facts contained in the sed 
‘statement of facts’, but he merely sub- 
mitted that these arrangements. are meant 
for all persons and not confined only to 
the pilgrims. In my opinion, that does not 
make any difference, Moreover, all per- 
sons who attend the Mela are treated as 
pilgrims. The measures are taken in res- 
pect of all. For the aforesaid reasons I 
hold that the levy imposed under Section 
4 is a fee and not a tax, Accordingly, I re- 
ject this contention of Mr. Acharya. 


26. ‘The last submission of Nr. 
Acharya does not require any serious can- 
sideration, He is not challenging the pro- 
visions of the said Act to be ultra vires =n 
the ground of alleged vagueness of several 
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the. measures to be taken. ard it is connec- 
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expressions used therein. He is merely 
stating that as a result of such vagueness 
the Ordinance cannot be given effect to. 
In my opinion, that is not a matter for 
consideration of this Court, The absurdity 
of a legislation is not a matter of canside- 
ration for the Court, It should be pointed 
out that the provisions of a statute, if 
vague, may under certain circumstances 
be challenged on the ground that it vio- 
lates the fundamental rights guaranteed 
under the Articles 14 and 19 of the Con- 
stitution. However, this is not the conten- 
tion of Mr. Acharyya in the present case. 
Rightly so, because Articles 14 and 19 can- 
not be enforced in view of the Proclama- 
tion of Emergency and the Presidential 
Orders made therein, However, I make it 
clear that I do not hold that any expres- 
sion used in the said Ordinance is vague. 
The expressions used therein viz, ‘pil- 
grims’, ‘sadhus’, ‘Sannyasis’ are well 
known expressions used in common par- 
lance, Further the Court is entitled to look 
into the Dictionaries for the purpose of as- 
certaining the natural and ordinary mean- 
ing of the expressions used in a Statute. 
According to Websters, the expression 
‘pilgrim’ means ‘one who travels to a 
shrine or a holy place as a devotee’. The 


- expression ‘Sadhus’ and ‘Sannyasis’ both 


have the same meaning which is ‘a Hindu 
mendicant ascetic’, According to Cham- 
bers ‘pilgrim’ is one who travels to a dis- 
tance to visit a holy place, and a ‘Sadhu’ 
is ‘a Hindu holy man, a mendicant or as- 
cetie’, Therefore, it is clear that not only 


‘these expressions are well known in the 


Indian language; but they are also ex- 
pressions recognised by the English Dic- 
tionaries published in foreign countries. 
Accordingly Iam unable to accept the 
contention of Mr. Acharyya that these 
expressions are vague, I hold that tae ex- 
pression ‘pilgrims’, ‘Sadhus’ and ‘Sannya- 
sis’ used in the said Ordinance are not 
vague. 

27. For the aforesaid reasons I dis- 
miss this application and discharge the 
Rule, There will be no order as to costs, 


Petition dismissed. 
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S. C, GHOSE, J, 

Manindra Bhusan Sanyal, Petitioner 
v., State of West Bengal, Respondent, ` 

Matter No, 573 of 1970, DJ- 11-9-1975. 

(A) W. B. Premises Tenancy Act (12 of 
1956), Ss. 25-A to 25-G — Validity — Sec- 
tions do. not contravene Art, 14 or Art, 245 
of. the. Constitution. (Constitution of India, 
‘Arts, 14, 245). 

The Rent Controller under the Act is 
@ persona designata, Even then the. Rent 
Controller is a tribunal end always has to 
decide any question required to be decided 
by it in a judicial manner after giving the 
parties full opportunities to substantiate 
their respective cases before him, In fixing 
fair rate to be charged for both lodging 
and ether services provided in a hotel or 
lodging house or the number of lodgers to 
be accommodated in. each room or specifi- 
ed. unit. of accommodation in such a hotel 
er ledging house, the Controller has to 
consider all the relevanz factors having 
a bearing on the issues relating to rate or 
number of persons to be accommodated in 
a room or unit of accommodation in a 
hotel or a lodging house, The Rent Con- 
troller is: bound by the principles of natu- 
ral. justice to allow the respective parties 
full opportunities to adduce evidence in 
support of their respective cases and come 
to a finding on the basis of such evidence 
adduced by the parties, The decision of 
the Centroller on the issues involved be- 
fore him in. regard to fixation of fair rate 
or number of boarders cr lodgers in a 
room in. a hotel or lodging house will not 
depend. upon. the whim or caprice of the 
Centroller and will be subject to the revi- 
sien by the High Court under Art, 227 of 
the Constitution. In enacting Sections 25-A 
to 25-G the legislature while entrusting 
the Controller with. the vower of fixation 
of fair rate or number of lodgers in a 
room or unit of accommodation in a hotel 
or lodging“house had the above facts in 
its view.. It. cannot, therefore, be said that 
in. enacting the impugned sections, the 
legislature abdicated its functions and de- 
legated the essential functions of legisla- 
tien. to the Rent Controller, The impugned 
legislation does not contravene either Art. 
14 er Art, 245 of the Constitution, AIR 
1955 SC 191, Rel, on, Case law discussed. 

(Paras 14, 15) 

Chronological Paras 


(1967) 2 SCR 703 


Cases Referred: 
AIR 1967 SC 1427 = i 


3 


AT/BT/A186/76/JHS. 


M. B. Sanyal v, State (S. C. Ghose J.J 


A.LE. 


AIR 1965 SC 1767 = (1965) 3 SCR 218 
q, 13 
AIR 1964 SC 980 = 1963 Supp (1) SCR 998 


AIR 1962 Cal 597 4 
AIR 1961 SC 4 = (1961) I SCR 341 10 
AIR 1960 Cal 159 = 64 Cal WN 1 (SB) 8 
ATR 1955 SC 191 = 1955 Cri Lg 374 
7, 12, 15 
T. P, Das, for Petitioner; P, K, Sen- 
gupta, for Respondent, 


ORDER :— In the instant rule, ‘the 
petitioner who carries on the business of 
running a hotel or lodging house under 
the name and style of ‘Rest-Cot Boarding 
House’ at Nos, 23 and 23/1, Hayat Khan 
Lane, Caleutta seeks to have the provi- 
sions contained in Sections 25-A to 25-F 
incorporated into the West Bengal Pre- 
mises Tenancy Act, 1956 by the enactment 
of Section 10 of the West Bengal Premises 
Tenancy (Second Amendment) Act 1969 
struck down 


2. The petitioner as stated herein- 
above has ‘been carrying on the said busi- 
ness of running the hotel or lodging house 
known as “Rest-Cof Boarding House’. 
There are many boarders and lodgers in 
the said lodging house of the petitioner 
and the rates payable by them for board 
and lodging vary from Rs, 3 to Rs, 4 per 
day depending upon the quality, situation 
and the space of the rooms allotted to 
such ‘boarders, 


3. - For running the aa boarding 
house and/or hotel, the petitioner has to 
obtain licence from the Commissioner of 
Police, Calcutta in accordance with the 
provisions of the Calcutta Police Act, 1866. 
Such licence is granted for a period of 
one year at a time and has to be renewed 
year after year. Prior to the. introduction 
of Chapter IV-A in the.said Act by means 
of Section 10 of the abovementioned Am- 
endment Act, the lodgers.or boarders of 
hotels and lodging houses who had ‘been 
prior to the said Amendment mere licen- 
sees in respect of the space or seats allot- 
ted to them in the hotel or lodging house 
have acquired rights akin to tenancy of 
premises under the West Bengal’ Premises 
Tenancy Act, 1956 and cannot be evicted 
except on the grounds specified in Section 
25-E. Subsequently, Section 25-G has been 
incorporated in the West Bengal Premises 
Tenancy Act by means of the Amendment 


` Act 18 of 1970 with effect from ‘March 6, 


1970. 


4. In order to appreciate the con- 
tentions of the respective parties, it is ne- 
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cessary to set out Sections 25-A to 25-G of 
the said Act. The said sections read as 
follows: 

"25-A. Fixation of fair rate and num- 


ber of lodgers, The Contreller shall, >n ' 


the application made by any person inz- 
rested,— 

(a) fix a fair rate to be charged tor 
board, lodging or other service provided 
in a hotel or lodging house and in fixing 
such fair rate specify separately the rete 
for lodging, board or other service; 

(b) fix the number of lodgers to be 
accommodated in each room or specified 
unit of accommodation in a hotel or lotz- 
ing house, 

25-B, Revision of fair rate and num- 
. ber of lodgers, The Controller may from 
time to time revise the fair rate or the 
number of lodgers fixed under Sec, 25-4.. 

25-C, Notice of fair rate and numter 
of lodgers to be displayed— The manager 
of a hotel or the owner of a lodging house 
shall, where the fair rate or the number 
of lodgers has been fixed under Sectim 
25-A for a hotel or lodging house, displ=y 
in a conspicuous part of the hotel or lods- 
ing house a notice of the fair rate and tie 
number of lodgers so fixed. 

25-D, Agreement for payment of 
charges in excess of fair rate-— An agres- 
ment for the payment of any charge in 
excess of the fair rate referred to in See- 
tion 25-A shall be null and void in respect 
of such excess and shall be construed as 
if it were an agreement for the paymeat 
only of such fair rate, 

25-H, No eviction if fair rate paid.— 
No manager of a hotel or owner of a lode- 
ing house shall have any right to ev-ct 
or refuse board or other service to a lod- 
ger as long as he pays or tenders pay- 
ment of the fair rate fixed under Section 
25-A and observes and performs the other 
conditions of the agreement in so far as 
they are not inconsistent with the prori~ 
sions of this Chapter: 

Provided that a lodger shall not ke 
entitled to the ‘benefit of this section— 

(a) if a lodger has been guilty of coa- 
duct which is a nuisance or an annoyance 
to the other lodgers of the hotel or lodgizg 
house; -or 

(b) if the Yodger has continuousty 
been absent from such hotel or lodgi-g 
house for a period exceeding two months; 


: (ce) if the Iodger having contracted o 
stay for any specified period stays beyord 
that period unless the Controller on =n 
application made to him in this behalf es- 
tends the period, - 
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25-F, Punishment.— (1) Every mana- 
ger of a hotel or owner of a lodging house 
who accommodates lodgers or permits 
ledgers to be accommodated in a room or 
specified unit of accommodation in a hetel 
or lodging house in excess of the number 
fixed by the Controller under Sec, 25-A, 
except with the consent of all the lodgers 
of such room or specified unit of accom- 
modation shall on conviction in a Crimi- 
nal Court be punished with fine which 
may-extend to one thousand rupees, 


(2) Every manager of a hotel or own- 
er of a lodging house who fails to display 
a notice as required under Section 25-C of 
the fair rate or the number of lodgers fix- 
ed under Section 25-A shall on conviction 
in a Criminal Court be punished with fine 
which may extend to five hundred rupees. 

25-G, “Chapter IV-A not to apply to 
certain hotels or lodging houses, The pro- 
visions of Chapter IV-A shall not apply 
to hotels or lodging houses included in 
the list of hotels or lodging houses ap- 
proved by the Department of Tourism of 

“the Government of India.” 


3. The rooms in the lodging house 
of the petitioner (sic) and must necessarily 
be in all lodging houses and/or ‘hotels dif- 
ferent im sizes, quality and situation. The 
impugned sections in particular Sections 
25-A to 25-F have taken away, according 
to the petitioner, the rights of property 
of the petitioner and further contravened 
the provisions of Article 14 of the Consti- 
tution inasmuch as same rates have to be 
fixed in regard to different space, im dif- 
ferent rooms of different sizes, quality 
and situation in a particular lodging house 
and hotel under the provisions cf the 
said impugned S, 25-A of the said Act. 
Section 25-B of the Act confers upon the 
Rent Controller power to revise fair rates 
or number of lodgers fixed under Section 
25-A from time to time No principle er 
guideline has been laid down either for 
fixation of the rates or number of lodgers 
to be accommodated ina lodging house 
either in ‘the first instance under Section 
25-A or by way of revision under Seefion 
25-B and as such uncanalised and unbri- 
dled legislative power has been conferred 
upon the Rent Controller by the said im- 
pugned provisions according to the peti- 
tioner, Section 25-G exempted hotels or 
Jodging houses included in the list of 
hotels or lodging houses approved by the 
Department of Tourism of the Govern= 
ment of India from being within the mis< 
chief of Sections 25-A to 25-F of the said 

_Act, Further Section 2-F of the Act ex- 
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cludes a room in a hotel or a lodging house 


from being a ‘premises’ and thus, the im- - 


pugned sections could not have been in- 
cluded in the West Bengal Premises Ter- 
ancy Act 1956 which Act was meant to 
apply and applies only to a ‘premises’ as 
defined in Section 2-F of the said Act. 


6. Mr, T. P, Das, the learned cour- 
sel appearing on behalf of the petitioner 
challenged the impugned legislation on 
the abovementioned grounds, Mr, Das in 
elaborating his submissions also contended 
that the impugned legislation might lead 
to the possibility of a conflict between the 
provisions of Calcutta Police Act and the 
impugned legislation inasmuch as if the 
licence under the Calcutta Police Act to 
run the lodging ‘house or hotel be not re- 
newed, the petitioner even then would not 
be able to either evict the lodgers or to 
charge any rate from them. In the case of 
fixing fair rent under the Act, guidelines 
have been provided for, butno such guide- 
line has been laid down for the purpose 
of fixing rates payable by a lodger of a 
hotel or lodging house, Moreover, the 
Rent Controller who is a persona desig- 
nata when he fixes rate under Section 
25-A of the Act is not a court nor does 
he exercise judicial function and thus may 
be liable to discriminate ‘between one 
hotel or lodging house and another hotel 
or lodging house. Indeed, the basis or prin- 
ciple for fixing fair rate or number of 
persons to be accommodated in a hotel or 
lodging house will perforce change with 
the change of the personnel of the Rent 
Controller, Mr. Das in support of his con- 
tentions relied on various authorities ‘to 
which I shall advert later in my judg- 
ment. 


7. Mr. P. K. Sen Gupta ep peas 
on behalf of the respondent, State of West 
Bengal submitted that the Rent Control- 
ler which was a statutory tribunal was 
entrusted under the impugned sections 
with the duty of fixing fair rate. The Tri- 
bunal was a court for all practical puz- 
poses and was always manned by a judi- 
cial officer, In fixing the rate, the officer 
concerned has to give the reasons for his 
decision. He has, in any event, to act judi- 
_ cially and even though his decision might 
not be the subject-matter of appeal under 
Section 29 of the Act, it was certainly 
subjéct to be revised and reviewed by 
the High Court under Article 227 of the 
Constitution, Mr, Sengupta in support of 
his contentions relied on the cases of 
Nandalal Das v. Monmatha Nath Ghosh, 


AIR 1962 Cal 597 at p. 599; Budhan Chou- — 


M. B. Sanyal v. State (S. C. Ghose J.) 


A.I. R. 


dhury v. State of Bihar, AIR 1955 SC 191 
at p, 195; Bhagwan v. Ram Chand, AIR 
1965 SC 1767 and S. G. Jaisinghani v. 
Union of India, AIR 1967 SC 1427 at 
p. 1434. 

8. The first case relied on by Mr. 
Das was the case of S. M. Nawab Ariff v. 
Corporation of Calcutta reported in 64 
Cal WN 1 = (AIR 1960 Cal 159) (SB), a 
decision of a Special Bench of this Court, 
where the Special Bench by a majority 
decision struck down Section 237 of the | 
Calcutta Municipal Act on the ground of 
being discriminatory and violative of 
Article 14 of the Constitution, inasmuch 
as the Act did not make any reasonable 
classification between the cases where the 
consolidated rates could be recovered by . 
the Corporation of Calcutta by the use of 
distress warrant in accordance with the 
provisions of Section 237 and the cases 
where the procedure by way of suit under 
Section 251 was to be followed. No guide- 
line was laid down in the Act for resort- 
ing to the alternative mode for recovery 
of consolidated rates, So also in the in- 
stant case, according to Mr. Das, no guide- 
line has been laid down for fixation of 
rates, Such fixation would be based. on 
caprice of the Rent Controller and was 
bound to ‘be discriminatory and thus 
would contravene Article 14 of. the Con- 
stitution, The impugned provisions are 
also bad according to Mr, Das, on the 
ground of excessive delegation of legisla- 
tive power upon the Rent Controller. The 
impugned provisions in the instant case 
have conferred, according to Mr. Das, un- 
controlled and uncanalised power on the 
Officer concerned. 

9. Mr, Das ther relied on the case 
of Mohammad Alli v, Union of India, re- 
ported in AIR 1964 SC 980, In construing 
in the said case, the provisions of Em- 


' ployees’ Provident Funds Act, 1952 and in 


particular Sections 1 (3) (b) and 17 there~ 
of, the. Supreme Court held that the im- 
pugned provisions had the effect of bring- 
ing within the provisions of the Act all 
kinds of employees of such establishments 
or class of establishments as the Govern- 
ment might by notification in the Official 
Gazette specify after reviewing the cir- 
cumstances on each class of establish- 
ments. The kinds of establishments to 
which the Act applies or may be applied 
have been laid down in Section 1 (3) of 
the Act. As an exception to that general 
rule, an appropriate Government has ‘been 
empowered by Section 17 of the said Act 
to exempt any establishment from the 
operation of all or any of the provisions 
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of or any scheme framed under the Act. 
The conditions for granting exempt-ons 
under Section 17 of the Act have teen 
laid down in the said Section, So the Im- 
pugned provisions were held to be neither 
discriminatory nor suffering from the ~ice 
of excessive delegation. 


10. ‘The next case cited by Mr. 
Das was the case of Vasanlal Maganbhai 
Sanjanwala v, State of Bombay (row 
Maharashtra) reported in AIR 1961 SZ 4 
wherein the Supreme Court observed that 
the power of delegation of legislative 
function to meet the challenge of žhe 
complex socio-economic problems as they 
arose from time to time to delegate lor 
carrying out the policy, leid down by che 
Acts concerned, was not only convenient, 
but necessary in the exigencies. of he 
present circumstances. But, nonetheless, 
it was not permissible to delegate any 
essential legislative function or power. 
The Legislature must enunciate its pokcy 
and principle and lay down the guideline 
for the guidance of the delegate, If fhe 
legislature does so, the delegation will rot 
be tainted with the vice of excessive dei- 
gation. In case of delegation of an essen- 
tial legislative function or power withcat 
laying down any guideline for the exercise 
of such power by the delegate, the de- 
gation would contravene the provisions vf 
Article, 245 of the Constitution. 


11. Mr. Sengupta, relied on the d=- 
cision of a Division Bench of this Court -n 
Nandlal Das v. Manmatha Nath Ghose, 
AIR 1962 Cal 597 wherein it was decided 
that the authority, empowered to hear 
appeals by Section 29 of the West Bengal 
Premises Tenancy Act, 1955, was a court 

.and not a persona designata. But, than 
the decision only goes to the extent of de- 
ciding that the Appellate Authority es 
contemplated by Section 29 of the West 
Bengal Premises Tenancy Act, 1956 was 
a Court, Sub-section (5) to Section 29 ci 
the said Act expressly makes such Appel- 
late Authority a Court, Sub-section (5) œ 
the said section makes the Rent Control- 
Jer also a Court for the exercise of powe= 
under Section 151 or Sectior. 152 or Ordez 
47 of the Code of Civil Procedure. But it 
does not make the Rent Controller a Cours 
for all purposes except for the specific and 
limited purposes mentioned in the said 
sub-section. ` 

` 12. The next case cited by Mr 
Sengupta is the case.of Budhan Chou- 
dhury v. State of Bihar reported in AIF 
1955 SC 191 wherein the Supreme Couri 
laid down the preconditions for non-con- 
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travention of the provisions of Article 14 
of the Constitution. Classification, accord- 


‘ing to the Supreme. Court would be per< 


missible provided that:— 

(1) the classification is founded on an 
intelligible differentia which distinguishes 
persons or things that are grouped toge~ 
ther from others left out of the group; and 


(2) there must be a nexus ‘between 
the basis of classification and the object 
of the statute making such classification. 
In the instant case, the provisions enacted 
in Section 25-G of the Act have made the 
provisions of Chapter IV-A of the Act in- 
applicable to Hotels or lodging houses in- 
cluded in the list of hotels or lodging 
houses approved by the Department of 
Tourism of the Government of India, Such 
hotels or lodging houses, it appears, ara 
meant mainly to cater to the needs or re« 
quirements of tourists and thus form a 
distinct class amongst hotels or lodging 
houses, Exempting the said hotels or 
lodging houses under Section 25-G satisfy 
the two conditions mentioned hereinabove 
as laid down in the said case of Budhan 
Choudhury v. State of Bihar by the Sup- 
reme Court. The Supreme Court further 
in the abovementioned case in construing 
a provision in the ‘Criminal Procedure 
Code for trial of a person charged under 
Section 366 of the Code either by the 


. Court of Session or by a Section 30 Ma- 


gistrate, observed that the decision to try 
the accused by the Court of Session or by 
a Section 30 Magistrate does mot depend 
on’ the whim or the caprice of the police 
or executive Government, The question 
had to be decided judicially by the Magis- 
trate concerned in the exercise of his judi- 
cial discretion, Such judicial discretion 
would be exercised on the facts and cir- 
cumstances of each case and although 
Article 14 extends to all actions of the 
State including that of the judiciary, un~ 
less there was an intentional and purpose- 
ful discrimination, the provision could not 
be said: to be in contravention of Article 
14 of the Constitution. The decision of the 
Supreme Court rested on the principle 
that exercise of discretion of judicial offi- 
cers could not be arbitrary as the same 
was subject to the revision by the sune- 
rior Courts. 

13. In the case of Bhagwan v. Ram 
Chand reported in AIR 1965 SC 1767 reli- 
ed on by Mr. Sengupta, the Supreme 
Court considered the power entrusted to 
the District Magistrate and/or Commis- 
sioner and/or State Government to grant 
sanction to the landlord to institute pro- 
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ceedings for eviction against their tenants 
under Sections 3 (2) (3) and 7-F of the 
U, P, (Temporary) Control of Rent and 
Eviction Act, 1947, The Supreme Court 
was of the view that in exercising such 
power of granting sanction, the Autho- 
rities mentioned in the abovementioned 
section of the said Act, had to consider 
the matter in a quasi-judicial manner and 
were obliged to, state the reasons for do- 
ing so, l i 

14, The case of S. G. Jaisinghani 
v. Union of India reported in AIR 1967 SC 


1427 which deals with the promotion rules- 


for Income-tax Officers directly recruited 
or promoted from an inferior rank, to 
my mind, is not quite relevant for the 
purpose of deciding the instant applica- 
tion, In the instant case, it appears to me 
that the Rent Controller under the Act is 
a persona designata. Even then the Rent 
Controller is a tribunal and. always has 
to decide any question required to be de< 
cided by it in a judicial manner after giv- 
ing the parties full opportunities to sub= 
stantiate their respective cases before 
‘him, In fixing fair rate to be charged for 
both lodging and other services provided 
in a hotel or lodging house or the number 


of lodgers to be accommodated in each’ 


room or specified unit of accommodation 
in such a hotel or lodging house, the Con- 
troller has to, in my opinion, consider all 
the relevant factors having a bearing on 
the issues relating to rate or number of 
persons to be accommodated in a room or 
unit of accommodation in a hotel or a 
lodging house. The Rent Controller is 
bound by the principles of natural justice 
to allow the respective parties full oppor- 
tunities to adduce evidence in support of 
their respective cases and come to a find- 
ing on the basis of such evidence adduced 
by the parties, The decision of the Cor- 
troller on the issues involved before him 
in regard to fixation of fair rate or num- 
ber of boarders or lodgers in a room in a 
hotel or lodging house will not depend 
upon the whim or caprice of the Control- 
ler and will be subject to revision y 
the High Court under Article 227 of the 
Constitution. 


15. In enacting Sections 25-A to 
25-G of the said Act, the legislature while 
entrusting the Controller with the power 
of fixation of fair rate or number cf lod- 
gers in a room or unit of accommodation 
in ahotel or lodging house had the above- 
mentioned facts in its view. By reason of 
the premises, it cannot be said that in en- 
acting the impugned sections, the legis- 
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lature abdicated its functions and delegat-| 
ed the essential functions of legislation. to 

the 

observations of the Supreme Court in the 
case of Budhan Choudhury v. State of 
Bihar, (AIR 1955 SC. 191) relating fo the 

entrustment of the power upon the Ma- 
gistrate to decide whether the accused 

under Section 366 woul be tried in & 
Court of Session or by 2 Section 30 Ma~ 
gistrate apply with equal force to «the 
facts and circumstances of the instant 
case. For the reasons stated hereinbefore, 
in my opinion, the impugned legislation 

in the instant case does not. contravene 
either Article 14 or Article 245 of the Con~/ 
stitution of India. 

16. It is true that a room im 4 
hotel or lodging house is not a premises 
es defined in the West Bengal Premises 
Tenancy Act, 1956. But then that by Hself. 
in my opinion cannot make the impugned 
sections in Chapter IV-A in the Act taint« 
ed with the vice of invalidity, Chapter 
IV-A of the Act is a separate and. distinct 
chapter, and has dealt with lodging houses 
and Boarding houses. It is true that. the 
preamble of the Act states that the Act. is 
to provide for the regulation of tenancies 
in premises, But that by itself does: not 
make Chapter IV-A of the Aci. ultra vires. 
The enactments in. Chapter IV-A are suffi- 
ciently clear and unambiguous, the Pre~ 
amble of the Act cannot control them. 
The said provisions seem fo me to be valid 
and effective. For the reasons stated bere- 
inebove, I am of the view that there is no 
merit in this application, 

IT. In the premises, the applicar 
tion is dismissed, The rule nisi will stang 
discharged. There shall, however, be no 
order as to cosis. ; 

Application dismissed. 
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New Central Jute Mills Co. Lid., Pe- 
titioner v., T, N, Kaul and others, Respons - 
dents. 

Matter No, 343 of 1968, D/- 18-7-1975 

(A) Foreign Exchange Regulation Act 
(1947), S. 19-D — Reasons for authorising 
search -— For formation of belief that 
documents were secreted or likely to be 
secreted, it is not proper to refer te infor-. 
mation given long ago (im this case ftwe 
and half years). (Para 3). 
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(B) Foreign Exchange Regulation Act 
(1947), S. 19-D — Non-observance of pro- 
cedural formality — Provisions of Sec- 
tion 19-D (2) are violated, - (Para 4) 
Cases . Referred: Chronological Paras 
(1971) Appeal No, 280 of 1970, D/- 25-3- 

1971 (Cal) 3, 4 
AIR 1967 SC 1298 = 1967 Cri LJ 1194 

3, 4 

AIR 1963 SC 822 = (1963) 1°Cri LJ 8BC9 4 

ORDER :— The petitioner is a public 
limited company under the Companies 
Act, 1956, The petitioner owns two jute 
mills, ie, Albion Jute Mills and Lothian 
Jute Mills at Budge Budge in West Bengal 
and a factory at. Varanashi in Uttar Pra- 
desh known as Sahu Chemicals and Farti- 
lisers, Messrs. Sahu Jain Ltd., was at all 
material times the managing agents of the 
petitioner, On Monday, the 13th May, 
1968, there was a search at the premises 
No, 11, Clive Row, Calcutta and the search 
continued on the 14th and 15th May, 1968 
and certain documents and’ papers were 
seized, The propriety of the search and 
the validity of the seizure are the subject- 
matters of challenge in this application 
under Article 226 of the Constitution, The 
search was conducted by virtue of an au- 
thorisation issued by the respondent No. 1 
Assistant Directer, Enforcement Direzto- 
rate, Ministry of Finance under Seccion 
19-D of the Foreign Exchange Regulasion 
Act, 1947, As a result of this search eer- 
tain documents were seized. I am told that 
after the seizure, there was an adjud-ca- 
tien proceeding under Section 19-E of the 
Foreign Exchange Regulation Act, 1947, 
and there was an appeal preferred which 
is pending before the Appellate Board. In 
this applicatien two main grounds were 
urged. The first ground was that the issue 
ef authorisation by the respondent Nc, 1 
was illegal and the respondent No. 1 had 
no reason to believe that any documents 
including any books of account or foresgn 
ex e correspondence relevant to he 
proceeding under the Act were secreed 
at the premises when the search was ccn- 
ducted, Secondly, it was-urged that there 
has been non-compliance with the require- 
ments of sub-section (2) of Section 19-D 
of the Foreign Exchange Regulation Act, 

4947. It is, therefore, necessary to refer 
to the provisions of Section 19-D of the 
Act, The said section provides as follows: 


*19-D, Power to search premises.— 
(1) If an officer of Enforcement, not belcw 
the rank of Assistant Director of Enforce- 
tment, has reason to believe that any docu- 
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for or relevant to any proceeding under 
this Act, are secreted in any place he may 
authorise any officer of Enforcement to 
search for and seize or may himself search 
for and seize such documents, 


(2) The provisions of the Code of Cri- 
minal Procedure, 1898, relating to search- 
es shall, so far as may be, apply to search- 
es under this section subject to the modi- 
fication that sub-section (5) of Section 165 
of the said Code shall have effect as if for 
the word ‘Magistrate’, wherever it occurs, 
the words ‘Director of Enforcement or 
other officer exercising his powers’, were 
substituted.” 


2. In the affidavit-in-opposition in 
answer to this rule nisi issued inthis case, 
the respondent No, 1 has given reasons 
for the authorisation, After denying the 
allegations made on behalf of the peti- 
tioner, he has craved leave to refer to the 
letter of the Reserve Bank of India dated 
3rd January, 1966 to the Deputy Director, 
Enforcement Directorate and to the com- 
plaint filed by the City Trade and Indus- 
try Ltd., New York, against the petitioner 
company in the Supreme Court, New 
York. The copies of the aforesaid docu- 
ments have been annexed to the said affi- 
davit-in-opposition, He has further stated 
that limited examination of the seized 
documents had brought to light docu- 
ments which appear to be useful or rele- 
vant and it appeared that the export’ of 
jute carpet backing cloth of the approxi- 
mate value of 30 million U. S. Dollors or 
more were, made by New Cen- 
tral Jute Mills Co. Lid on con- 
signment basis to City Trade & Indus- 
tries Ltd. of U.S.A. who were their agents 
and not on the basis of outright sale from 
one principal to another and the proceeds 
of re-sale price of the goods in U.S.A, and 
Canada were much higher than the value 
of the exports declared by the petitioner 
for the purpose of repatriation in the rele- 
vant invoices and G.R.I. forms, In para- 


-graph 14 of the affidavit-in-opposition he 


has stated that the petitioner was an ex-' 
porter of jute goods. From 1939 till about 
March, 1964 the petitioner had exported 
large consignments of jute and carpet 
backing cloth to one City Trade & Indus- 
try Ltd., New York, of the value of seve- 
ral millions of U, S. Dollars, In relation 
to certain matters regarding the petitioner 
his attention was drawn amongst others 
to certain documents, namely, the letter 
dated 3rd January, 1966 from the Reserve 
Bank of India, Exchange Control Depart- 
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ment Directorate and a complaint of the 
City ‘Trade & Industries Ltd, against the 
company filed in the Supreme Court of the 
country of New York. He has further 
stated that going through the said docu- 
ments and upon making certain discreet 
- enquiries and after careful consideration 
he had reason to believe that it was: ne- 
cessary to make careful enquiries about 


the allegations and further documents and 
papers which would be relevant or useful: 


to the said enquiry or proceedings under 
the Foreign Exchange Regulation Act. 
were secreted in the offices of the peti- 
tioner New Central Jute Mills Co. Lid. 


Sahu Jain Ltd and Sahu Jain 
Services Ltd, and their Directors 
at No.. 11, Clive Row, Calcutta, 


and as such he passed the order for search. 
The letter of complaint of the City Trade 
and Industry Lid, against the petitioner 
was filed before the Supreme Court of 
the City of New’ York in September 1965. 
A copy of certain extract from the. com~- 
plaint of the City Trade & Industries Ltd. 
against the petitioner has been annexed 
to the affidavit-in-opposition. The said 
extract reveals the allegations made by 
the City Trade & Industry Ltd, against 
the petitioner company, It is stated that 
the said City Trade & Industry Ltd, had 
to bear the expenses of one employee cf 
the petitioner company M. Sivaram. It 
further stated that the claim of the New 
Central Jute Mills Co, Ltd. against 
City Trade & Industries Ltd. included the 
sum of Rs, 44,100 representing United 
States Dollars paid by the City Trade & 
Industries Ltd, to an English machinery 
firm for the accoumt of and as the down 
payment by New Central Jute Mills Co. 
Lid, at the request of New Central Jute 
Mills Co. Ltd, for the reason that the 
Reserve Bank’s approval for payment 
thereof by New Central Jute Mills Co. 
Ltd. was not readily forthcoming and in- 
cluded payment of Rs, 52,500 representing 
United States Dollars forwarded to Swit- 
zerland by City Trade & Industries Ltd. 

_ at the request and for the account of New 
Central Jute Mills Co, Ltd., and other 
obligations of New Central Jute Mills Co. 
Ltd. to City Trade & Industries Ltd. 
which the New Central Jute Mills Co. Ltd. 
had acknowledged as owing by New Cen- 
tral Jute Mills Co, Ltd, to City Trade & 
Industries Ltd, Forwarding this complaint 
in the letter dated 3rd January, 1966 the 
Deputy Controller had written to the De- 
puty Director, Enforcement, to consider 
the matter and take necessary action. 
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3. The question is, whether from 
the aforesaid materials it could be said 
that the respondent No. 1 had reasons to 
authorise the search in terms of Section 
19-D of the Act. As I have mentioned be- 
fore, the section requires that he must 
have reason to believe that the documents 
which would be useful to the proceedings 
are secreted. So, it is not only necessary 
that he should have reason that the docu- 
ments would ‘be useful or relevant which 
are to be. found, but information must ‘be 
such that it must lead to the formation of 
secreted, 
For the proposition that requirements of 
Section 19-D had been fulfilled in this 
case, counsel for the respondent No, 1 
drew my attention to the observations of 
the Supreme Court in the case of R, S. 
Seth Gopikisan Agarwal v. R. N. Sen, 
Asstt. Collector of Customs, AIR 1967 S€ 
1298 and the observations appearing at 
paragnaphs 6 and 7 of the judgment as. 
also in paragraph 9. The scope and effect 
of Section 19-D amd the extent to which 
matcrials can be- scrutinised by the Court 
were exhaustively dealt with in the judg- 


“ment delivered by Arun K, Mukhorjee, J. 


in a Bench decision in the case of Hindus- 
than Motors Limited v, T. N. Kaul in 
Appeal No. 280 of 1970, Judsment deliver- 
ed on 25th March, 1971 (Cal.), a judgment 
to which I was also a party. After review~ 
ing all the relevamt cases and the relevant 
provisions including the cases referred to 
and relied upon on behalf of the peti- 
tioner, it was observed that fulfilment of 
the condition precedent to the exercise of 
the power conferred by sub-section (1) of 
Section 19-D was justiciable, If the juris- 
diction of the officer who - exercised the 
power was challenged in a court of law, 
it was incumbent upon the officer concern 
ed to prove by giving satisfactory evi- 
dence of objective facts that the condition 
precedent had been fulfilled, The officer 
concerned had to show that he had reason 
to believe that documents which would, 
in his opinion, be relevant to or useful for 
proceedings either pending or contemplat- 
ed under the Foreign Exchange Regula- 
tion Act were secreted or were likely +0 
be secreted. The officer whose jurisdiction 
was challenged had to prove to the 
satisfaction of the Court the fulfilment of 
the condition precedent by reference to 
facts or materials which were known to 
him prior to the issue of authorisation or 
warrant for search. Materials or facts 
which came into the possession of the 
officer subsequently were not, however, 
altogether irrelevant, Though such facts 
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and materials standing by themselves 
alone could not establish the jurisdiction 
of the officer, they could be used to ccr- 
roborate the officer’s contention that he 
had the requisite reason to believe. In this 
case, apart from the two documents, ene 
of September 1965 and another of June 
1966, in which certain allegations had been 
made by City Trade & Industries Ltd. 
regarding transactions they had with the 
New Central Jute Mills Co, Ltd., there 
is no further document or materials inti- 
cated in the affidavit filed on behalf of 
the respondent, It may also ‘be mentioned 
that the said allegations of the City Trade 
and Industries Ltd., as it appears, were 
not unknown to the respondent, The Re- 


serve Bank authorities were kept 
informed about the said complaint. 
The complaint made by City Trade 


and Industries Lid. was ultimately dis- 
missed by the American Court asking the 
parties to go to arbitratior. according to 
arbitration clause and it appears from tie 
statement made in the affidavit-in-reply 
that the arbitration was held in India and 
ex parte an award was made in favour zf 
the New Central Jute Mills Co. Lid, Far 
information given in 1966 search in 1968 
cannot. be justified, For formation of b- 
lief in 1968 that documents were secreted 
or likely to be secreted it is not proper 
to refer to transactions or informaticn 
which came into possession two and a 
half years ago. The belief required is net 
that documents useful would be found at 
a particular place but that those doct- 
ments are ‘secreted’, These statemens 
were also known to the respondents and 
in respect of which it is not stated thet 
this information was not known to tke 
respondents prior to the filing of the com- 
plaint by the City Traders, These, in my 
opinion, cannot be justification for the for- 
mation of ‘belief that the documents were 
‘secreted’ to authorise a search, Apart 
from the said fact no other materials were 
placed before me. In the aforesaid view 
of the matter I am of the opinion that in 
this case the respendents have failed t= 
establish that they had reasons to believe 
that the documents were secreted or wer2 
likely to be secreted, 


4. The second ground of challenge 
in this case was about non-compliance 
with the provisions of sub-section {2) of 
Section 19-D of the Act, It was stated tha’ 
the reasons were not recorded. In this 
connection counsel for the respondents 
drew my attention to the observations o- 
the Supreme Court in the case of R. S 
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Seth Gopikisan Agarwal v. R. N. Sen, As- 
sistant Collector of Customs and Central 
Excise, Raipur, AIR 1967 SC 1298 and the 
observations of the Court appearing at 
paragraph 9, Reliance was also placed on 
the observations of the Supreme Court in 
the case of Radha Kishan v, State of 
Uttar Pradesh, AIR 1963 SC 822 at p. 824 
in aid of the proposition that even if 
search was invalid, seizure was good, Such 
a proposition by itself in my opinion is 
not correct, What is meant by is that the 
materials gathered by search can certain- 
ly’ be utilised even though search was 
illegal. In this case I am not concerned 
with the validity of the adjudication pro- 
ceedings consequent upon the search and 
seizure, I am concerned with the docu- 
ments that have been seized as a result 
of the search. In the aforesaid case name- 
ly, Hindustan Motors Ltd, v. T, N. Kaul, 
Appeal No. 280 of 1970, D/- 25-3-1971 
(Cal.) it was further held that the proce- 
dural safeguards under Section 165 (1), (3) 
and: {5) were all engrafted on all the ope- 
nations of search conducted by virtue of 
the powers conferred by sub-section (1) 
of Section 19-D of Foreign Exchange Re- 
gulation Act, 1947, In this case no.evidence 
was adduced to show that the said proce- 
dural formality had been observed. 
Therefore, there was violation of the pro- 
visions of sub-section (2) of Section 19-D 
of the Act also. 


5. In the result the petitioner suc- 
ceeds and the rule is made absolute, I 
direct that the said authorisation on the 
13th May, 1968, be quashed, The respon- 
dents are directed to return the documents 
seized as a result of the said illegal 
search. But this will not authorise the 
petitioner to claim the return of the docu- 
ments which have been exhibited or made 
exhibits in any adjudication proceedings. 
Apart from the said documents all other 
documents seized as a result of the said 
search should be returned. 


6. The Rule is made absolute to 
the extent indicated above, Let writs in 
the nature of certiorari and mandamus 
issue accordingly. In the facts and cir- 
cumstances of the case there will be no 
order as to costs, Operation of this order 
is stayed for six weeks. 


Petition allowed. 
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RAMKRISHNA SHARMA, JJ. 

Peter Alan Basil and another, Appel- 
fants v. East India Pharmaceutical Works 
Ltd., Respondent, i 

A, F.. O; D. No, -499- of 1968, D/- 12-6- 
1975.. 

(A) Evidence Act (1872), S. 104 — 
Lease. deed containing a clause that con- 
seat to: alterations shall not be unreason- 

_ably er arbitrarily witbhheld— Alterations 
by lessee without consent — In an action 
by lessor he is te prove that alterations 
were: made. without consent and lessee is 
to prove that consent was unreasonably or 
arbitrarily withheld. (1949) 53 Cal WN 
329, Relied on. (T. P. Act (1882), S. 111). 

(Paras 7, 10) 

(B). T: P, Act. (1882), S. 111 (g) — Sec- 
tion makes no distinction between a con- 
ditio ami a covenant, ` _ (Para .9) 

(©) Evidence Act (1872), S. 114 (g) — 
Defendant deliberately not producing 


material documents in. his possession —. 


Adverse inference can be drawn against 
him though onus of proof was on the op- 
posite party, AIR 1968 SC 1413 and AIR 
1974 SC 1957, Rel, on, (Para 11) 
Cases: Referred: Chronological Paras 
AIR 1974 SC 1957 = (1972) 3SCR955 11 
AIR 1968 SC 1413. = (1968) 3 SCR 862 11 
(1949) 53 Cal WN 329 7 

B. C. Dutt with Sudhir Kumar Bose, 
for Appellants; P, N, Mitter and D. N. 
Lahiri, for Respondent, 

M, M. DUTT, J.:— This appeal is at 
the instance. of the plaintiffs and it arises 
out ef a suit for ejectment, 

2. The case of the plaintiffs is that 
the defendant East India Pharmaceutical 
Works: Limited took a lease of the suit 
premises: by a registered deed. of lease 
dated July 20, 1951 for a term of forty 
years: commencing from July 1, 1951 and 
ending on June 30, 1991 at a progressive 
rent starting from ‘the rate of Rs, 800 per 
month and ending with the rate of Rupees 
1,482 per month according to the English 
€alendar month, from Mr, Basil Aviet 
Basil, the sole trustee to ‘the estate of the 
plaintiffs; The defendant agreed not to 
` make any structural alterations or addi- 
tions in or to the suit premises without 
the previous consent in writing of the 
Tessors, that is, the plaintiffs. In terms of 
the said agreement, the plaintiffs gave 
their written consent for construction of 
some structures on the suit premises by 
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the defendant in accordance with two 
plans submitted by it om November 25, 
1951 and August 13, 1955 to the South 
Suburban Municipality, The defendant 
erected those structures according to thé 
plans, In or about the month of February 
1962. the defendant surreptitiously anā, 
wrongfully erected an asbestos shed of 
brick built walls with pucca cemented 
floor measuring about 80X30 in the 
middle portion of the suit premises and 
made an addition of about 15’x6’ on tha 
eastern side of the approved leanto con- 
structed on the western side of the suit 
premises, without the knowledge and con- 
sent of the plaintiffs and thereby changed 
the nature and character of the tenancy 
and committed breack of an express con- 
dition of the lease. In spite of notices serv- 
ed by the plaintiffs, the defendant failed 
and neglected to remove the said unautho- 
rised constructions. Accordingly, the 
plaintiffs determined the tenancy of the 
defendant on the ground of forfeiture of 
the lease, The defendant not having vacate 


ed ‘the suit premises, the suit was filed. 


3. The defendant entered appear- 
ance and contested the suit. The . defen- 
dant denied that it had constructed any 
structure without the knowledge and con- 
sent of the plaintiffs, The case of the de- 
fendant is that whatever structure it has 
erected on the demised premises, the same 
has been done with the approval of the | 
plaintiffs. It has been denied that there 
has been forfeiture of the lease or that the 
lease has determined by forfeiture. 


4, The ‘learned Subordinate Judge, 
Tth Court, Alipore, came to the findings 
that the plaintiffs failed to prove- that the 
two constructions referred to- in the plaint 
were made by the defendant in the de- 
mised premises in or about February 1962 
without the approval of the plaintiffs and 
that, accordingly, there was no breach of 
covenant by the defendant and the lease 
was not legally terminated and forfeited. 
Upon the said findings, the learned Sub- 
ordinate Judge dismissed the suit, Hence, 
this appeal, 


5. The principal question, which is 
involved in this appeal is whether or nof 
the defendant erected two structures in 


February 1962 without the written con- 


sent of the plaintiffs, Clause (3) of the 
lessee’s covenants in the lease inter alia 
provides as follows: `. 3 

*(3). And will make no structural al- 
terations or additions in or to the said | 
demised premises without the previous 
consent in writing of the lessor but such 
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consent shall not be unreasonably or arbi- 
trarily withheld PROVIDED HOWEVER 
AND IT IS HEREBY AGREED AND DE- 
CLARED that the lessee shall be entixled 
to use the demised premises for its office 
accommodation and factory and laboa- 
tory in connection with its ‘business and 
residence, The lessee will be allowed to 
build and erect any house and struct2re 
on the demised land with the written =p- 
proval of the Lessor,” 


$. Clause (ii) of the lease inter elia 
provides that in case of any breach of eny 
of the covenants or conditions by the les< 
see and on its part to be observed and p=r- 
formed then and in any of the said cazes 
it shall ‘be lawful for the lessor to ze- 
enter, possess and enjoy the demised pre~ 
mises immediately, 

i. The first part of clause (3) cœ 
tains a covenant by the defendant not to 
make any structural alterations or addi- 
tions to the demised premises without the 
previous consent in writing of the lessar. 
The words “such consent shall not be un- 
reasonably or arbitrarily withheld” do 
not amount to a covenant by the lessor not 
to withhold such consent unreasonably or 
arbitrarily, If, however, the lessor with- 
holds such consent unreasonably the les- 
see will be at liberty to make structural 
alterations or additions to the demised 
premises without committing a breach f 
the covenant. In an action by the lesscr, 
the lessee is to prove that the consent wag 
unreasonably and arbitrarily withheld by 
the lessor (See Raja Kamala Ranjan Rey 
v. Baijnath Bajoria, (1949) 53 Cal WN 326). 


8. In the latter part of clause (5, 
it has been agreed by the parties that the 
lessee will be allowed to build and erect 
any hous? and structure on the demised 
land with the written approval of the les~ 
sor. The plaintiffs have not based thet 
case on the breach of the Latter part ci 
clause (3) but they have founded ther 
case on the breach of the first part ci 
clause (3), namely, that the defendant hes 
made structural alterations or additions ic 
the demised premises without the consert 
in writing of the lessor. The allegations of 
the plaintiffs are that the defendant ha: 
erected asbestos shed on the demised lanc. 
It is mot the case of the plaintiffs that the 
defendant has made any structural alte- 
rations or additions to the demised pre- 
mises, But nonetheless the plaintiffs plac- 
ed reliance on the reach of the first par: 
of clause (3), Mr, Mitter, learned Advo- 
cate appearing on behalf of the defendan- 
has urged that the latter part of clause (3), 
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“the lessee will be allowed to build and 
erect any house and structure on the de- 
mised land with the written approval of 
the lessor” is not a covenant of the lessee. 
He submits that even if the defendant 
has committed a breach of the latter part 
of clause (3) it will not be a breach of an 
express condition within the meaning of 
clause (g) of Section 111 of the Transfer 
of Property Act, i 


9. In order to decide the point’ 
raised by Mr. Mitter, it is necessary to 
consider what is meant by the word ‘co- 
venant. A covenant has been defined in 
Woodfall’s Landlord and Tenant, 26th 
Edition, Article 1238, Page 507 as follows: 


“A covenant is a contract made by 

deed, The covenants of a lease are there- 
fore contractual stipulations by one or 
more parties to the deed promising that 
something has or has not been done, or 
that something shall or shall not ‘be dome, 
or that some right or power exists,” 
The English law makes a distinction ‘be~ 
tween a covenant and a condition but the 
Indian Law does not recognise any such 
distinction. It seems to us that. ‘by the lat- 
ter part of clause (3) the lessor agreed 
that the lessee will have the right to 
build and erect any house and structure 
on the demised land. This was really a co- 
venant of the lessor but that was subject 
to a qualification, namely, that the lessee 
will have to take the written approval of 
the lessor, We do not, however, think it 
necessary to finally decide the point, for 
we may dispose of the case on merits on 
the basis of the evidence adduced by the 
parties, 


10. There can be no doubt that 
the onus is upon the plaintiffs to ‘prove 
that the defendant constructed the said 
two asbestos sheds on the demised land 
without the consent in writing of the 
plaintiffs. It is not disputed that in 1951 
and 1955 the plaintiffs permitted the de- 
fendant to make certain. constructions on 
the demised land in accordance with the 
plans submitted by the defendant to the 
South Suburban Municipality, H vis the 
case of the defendant that they have not 
made any further construction on the de 
mised land.. In other words, their cage is 
that the constructions which have ‘been 
alleged to have been made by the defen- 
dant in February 1962 were made in 195! 
and 1955 under the said plans as sanction- 
ed by the Municipality and approved by, 
the plaintiffs. None of the parties has 
produced the plans, If the plans had been 
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produced that would have resolved . the 
dispute between the parties, namely, 
whether or not the impugned construc- 
tions were made in 1951 and 1955 under 
the said sanctioned plans, 


11. It is contended by Mr. Bankim 
Chandra Dutt, learned Advocate appear- 
ing on behalf of the plaintiffs that the de- 


fendant not having produced the plans’ 


an adverse inference should be drawn 


against them under Section 114 (g) of the. 


Evidence Act, even though the onus is on 
the plaintiffs to prove that the construc- 
tions. are unauthorised. In support of his 
_ contention Mr, Dutt has placed reliance 

on two decisions of the Supreme Court. 
The first one is the case of Gopal Krishna- 
ji v. Mahomed Haji Latif, (1968) 3 SCR 
862 = (AIR 1968 SC 1413). It bhas been 
held by the Supreme Court in that case 
that even if the burden of proof does not 
lie on a party the court may draw an ad- 
verse inference if he withholds important 
documeénts in his possession which can 
throw light om the facts in issue, In the 
-other decision of the Supreme Court in 
Virendra Kumar. v. Jagjiwan, AIR 1974 
SC 1957, an adverse inference was drawa 
against the respondent in an election pe- 
tition for his_failure to produce a material 
witness and the notes made by him at a 
meeting. The principles of law which have 
been laid down in the aforesaid decisions 
of the Supreme Court are well known. 
The said principles will apply where a 
party deliberately withholds from court 
a material document which is in his pos- 
session, 2 


12. The question, therefore, is 
whether the defendant has deliberately 
withheld the plans submitted by it to the 
Municipality in 1951 and 1955. It is the 
positive evidence of D.W. 3 Kshitish 
Chandra Sen, an office assistant in the 
Head Office of the defendant-company 
that they cannot trace out the plans of 
1951 and 1955 and that the copies of the 
plans retained by the Municipality could 
not be traced out on enquiry, During the 
hearing of the appeal, we issued a notice 
upon the South Suburban Municipality 
calling upon it to produce the plans sub- 
mitted by the defendant im 1951 and 1955, 
but the Municipality intimated us that 
‘the said plans were destroyed, At one 
point of time it was thought by the defen- 
dant that the plans were lying with their 
lawyer Mr. D, B. Sanyal, and the-defen- 
dant requested the plaintiffs to approach 
Mr. Sanyal for the plans, Mr. Sanyal, 
- however, informed the plaintiffs by his 


‘ structures. Thereafter, 
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letter dated April 14, 1962, Ext. 5 (j), that 
in spite of strenuous searches he .could 
not trace out the sanctioned and approved 
plans and that, he apprehended that the 
same were lost or misled. In these circum- 
stances, it cannot be said that the defen- 
dant has deliberately withheld the sanc- 
tioned plans so that an adverse inference 
can be drawn against it, 


13. Save and except the uncorro- 
borated oral testimony of PW.1 E. 
Priantj, the Manager of the plaintiffs that 
the defendant made the disputed struc- 
tures in February 1962 without the con- 
sent of the plaintiffs, there is no other evi- 
dence to prove the same. Before the in- 
stitution of the suit some correspondence 
passed between the parties through their 
respective lawyers. In the correspondence 
of the plaintiffs’ lawyer which are Exts. 5, 
5 (b) and 5 (a), although it was complain- 
ed that the defendant had made the un- 
authorised constructions, the nature of the 
constructions was not pcinted out in any 
of the correspondence, In his letter dated 
May 14, 1962, Ext, 5 (h), the lawyer of the 
defendant called upon the plaintiffs to 
point out the unauthorised structures, if 
any, and stated that his clients were pre- 
pared to demolish the same, Although the 
said letter, Ext, 5 (h) was replied to by 
the plaintiffs’ lawyer by his letter dated 
May 23, 1962, Ext. 5 (c), no attempt was 
made to specify the alleged unauthorised 
there was some 
further correspondence between the law- 
yers of the parties and it was only by his 


letter dated September 24, 1962, Ext. 5 (e), 


that the plaintiffs’ lawyer gave the parti- 
culars of the unauthorised constructions, 
namely, an asbestes shed of brick built 
walls with pucca cemented floor measur- 


ing about 60’ 30’ and an addition of about . 


15°X6’ on the western side of the approv- 
ed leanto. The area of the unauthorised 
construction as alleged in the said letter 
and: also in the Schedule ‘A’ to the plaint 
does not tally with the report of the Ad- 
vocate Commissioner which is Ext, ‘A’. 
One significant fact may be noticed im this 
connection that, while it is the ‘positive 
ease of the plaintiffs that the defendant 
made the said unauthorised construction 
in February 1962 and that is also the evi- 
dence of P.W., 1, the Manager of the plain- 
tiffs, in Ext. 5 (b) which is a letter dated. 
April 10, 1962 of the plaintiffs’ lawyer, . it 
was: alleged that the defendant was erect- 
ing some more structures for which no 
plan was ever submitted by the defendant 


to the plaintiffs nor approved by them. 
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Therefore, according to the plaintiffs cwn. 
allegation as made in the letter Ext. 5 [b), 
the. structures were being erected in Acril 
1962. This does not support the plaints’ 
case that the defendant constructed zhe 
disputed structures in Feoruary 1962, 


14, The defendant has filed the 
balance sheets for the years ending De- 
cember 31, 1956 and December 31, 1262. 
The balance sheet of 1956 shows an ex- 
penditure of Rs, 30,000 on account of adi- 
tion to the lease-hold land and fac-ory 
buildings during the year, but the balance 
sheet for the year 1962 shows that no ex- 
penditure was made by the defendant for 
any addition during the year on the lease- 
hold land. Our attention has been drawn 
by Mr. Dutt to an item in the ‘balance 
sheet for the year 1962 showing an ex- 
penditure of 33,724 on account of repairs 
to buildings. It is submitted by him hat 
the said expenditure must have beer in- 
ourred by the defendant for the construc- 
tion of the disputed structures, We are 
unable to, accept this contention, for we 
do not find any reason to disbelieve the 
entries in the balance sheets of the defen- 
dant which have been duly audited, The 
balance sheet of the defendant for the 
year 1962 supports its case that no zon- 
struction was made by it in 1962. 


15. After considering the facts and 
circumstances of the case and the evden- 
ce on record, we agree with the finding 
of the learned Subordinate Judge that 
the plaintiffs have failed to prove that 
the defendant made unauthorised ton- 
structions in February 1962 without the 
knowledge and consent of the plaintiffs 
and that, accordingly, the lease of the 
defendant determined by forfeiture In 
these circumstances, the judgment and 
decree of the learned Subordinate cudge 
are hereby affirmed and the appeal i= dis- 
missed, but in view of the facts and cir- 
cumstances of the case, we make no order 
as to costs. The appellants will be entitled 
to withdraw the rents deposited by the 
respondent in the trial court withouz fur- 
nishing any security. This disposes their 
application filed in Court on. 3-3-1975. 


SHARMA, J. :— I agree, 
Order accordingly. 
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R, BHATTACHARYA, J. 
Mahananda Das Karmakar, Appellant 
v. Biswanath Dey and others, Respon- 
dents. 
A. F A. D. No, 382 of 1972, D/- 8-1- 
1975. 


(A) W. B. Premises Tenancy Act (12 
of 1956), S. 13 (1) (As amended by W. B. 
Act 34 of 1969) — Effect of Cis, (f) and (fi) 
— Notice to quit and threat of suit served 
on tenant—Decree for eviction— Appeal— 
Fresh notice after Amendment of Act — 
If mecessary, 


The amendment to S. 13 only requir- 
ed the courts to consider the question 
whether for alterations and building pur- 
poses the tenant should vacate the pre- 
mises and whether for the purpose of de- 
termination of the reasonable requirement 
the plaintiffs did satisfy the Court that 
they had no other suitable accommodation. 
Where the notice to quit and threat 
of suit was already served upon the ten- 
ant and during the pendency of litigation 
there was an amendment to S. 13 intro-` 
ducing Clause (ff) to it, it could mot be 
said that the appeal was not maintainable 
for want of fresh notice stating the neces- 
sity to vacate the premises, (Para 2) 


(B) W. B, Premises Tenancy Act (12 
of 1956), S.13 (6) — Notice under — 
Grounds of requirement for personal use 
stated — But the fact that plaintiff land- 


‘lord received notice from his landlord to 


quit room where plaintiff was living, not 
stated — Notice to defendant held not in- 
valid, for the particulars related only to 
the nature of evidence, (Para 2) 


(C) W. B. Premises Tenancy Act (12 
of 1956), S. 18-A (1) — Period of comple- 
tion of alterations etc. not specified in- 
judgment — Absence of such direction 
will not vitiate judgment when second 
appeal was pending in High Court — High 
Court has power to pass such direction. 

(Para, 4) 

. (D) Civil P, C. (1908), O. 41, R. 27 — 

Second appeal — Additional evidence — 

Notice of fact subsequent to decision of 
trial court. . 


When there is contradiction and the 
allegations are not admitted there can ba 
no question of taking notice of any fact 
subsequent to the decision of the trial 
court or to the institution of the suit. 

(Para 5) 
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(E) W. B, Premises Tenancy Act (12 
of 1956), S. 13 (1) (£) and (ff)}— Considera- 
tion of tenant’s reasonable requirement 
hot necessary — Provisions not violative 
of Arts. 14 and 19 of the Constitution. 
(Constitution, of India, Arts, 14 and 19). 

In the suit under S, 13 (1) (f) and (ff) 
the court need not consider also the rea- 
sonable requirement of the defendant be- 
fore passing any decree for eviction on 
the ground of reasonable requirement of 
the plaintiff, There is mo statement or any 
faint indication even in any part of the 
provision that the requirement of the de- 
fendant should also be put to balance to 
weigh the importance of the plaintiffs’ re- 
quirement, The complete onus is upon 
the plaintiff to prove to the satisfaction of 
the court that he requires reasonably the 
suit premises as indicated in S. 13 (1) @ 
and (ff), (Para 6) 

The contention that if the require~- 
ment indicated in S, 13 (1) (£) and (ff) does 
not relate to tenant also, then the clauses 
(£) and (ff) violate Articles 14 and 19 of 
the Constitution of India is unacceptable, 
because Arts, 14 and 19 of the Constitu- 


tion are not relevant to the question of- 


reasonable requirement to be proved -by 
the landlord, The contention that the 
landlord cannot for huge earning in his 
business evict a tenant having a meagre. 
income is also not acceptable, because the 
requirement, the Courts are concerned 
with, must be of the landlord. and not of 
tenant, The landlord has a right. to use 


the building under the tenant’s occupation | 


not only for preservation of his ‘business 
but, also for using the same to improve 
the business for making more profits. 


Hence the tenant can have no objection - 
provided of course the requirement of- 


the landlord is ‘bona fide. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1964 Cal 1 =. 67 Cal WN 977 (SB) 2 

S. B. Bhunia and Prabir K. Samania, 
for Appellant; S. C, Mitter and B. B. 
Koley, for Respondents, 


JUDGMENT :— This appeal is by the 
defendant against whom a decree was 
passed for eviction from the suit premises 
in an action brought by the plaintiffs, his 
landlords, In the first appeal taken by the 
defendant, he was not successful and ‘the 
first appellate court affirmed the decision 
of the trial court, In short, the plaintifis’ 
ease before the learned Münsif was that 
they were running a shop known as “Giha- 
tal Cloth Stores” in the premises let out 
by the trust estate of Srinibash Sureka. 
Their landlord served a notice upon them 
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for eviction, The plaintiffs who are ‘the 
owners of the suit premises wanted to. 
maise two-storisd buildirg in place of the 
existing two rooms which they own 950 
that they could start the cloth (business 
there and in that case the business in the 
premises of the trust estate would be shift- 
ed. The plaintifis got a plen sanctioned by 
the municipality and they have also ob- 
tained permits for cement for such con 
struction, The definite case of the plain- 
tiffs is that they want to make altera- 
tions and also build the second storey on 
the existing premises for their own occu~ 


pation and for carrying on business there 


for their own interest, The further ground 
of eviction was that the defendant was a 
defaulter, The contesting defendant is the 
defendant No, 1 and there was another 
defendant described as pro forma, The 
contesting defendant is, however, admit~ 
ted to be the tenant under the plaintiffs, 
The defence case was that the defendant 
was not a defaulter as alleged and that 
there was no requirement by the plaintiffs 
either for the suit premises or ,for any 
construction thereon, There was of course 
a challenge as to the validity of the notice 
to quit. The learned Munsif after hearing 
the parties on trial held that the case as to 
default in payment of rent was not prov 
ed but he was satisfied. that the plaintiffs 
reasonably required the suit premises for 
building and construction of the first sto~ 
rey and also for their ovm occupation in 
connection with their cloth business, An 
appeal was taken against that decision ‘be- 
fore the District Judge and the court 
which heard the appeal found no merit in 
the appeal and concurred with the learn- 
ed Munsif as to his findings regarding the. 
requirement by the plaintifis. It was also 
held that the notice was legal and sufiee . 
ent. Against that decision an appeal was 
taken to this Court, The learned Advocate 
appearing on behalf of the defendant-ap- 
pellant submitted that due to the West 
Bengal Act 34 of 1969 there had ‘been am- 
endments in respect of Sec, 13 (1) (£) and 
instead of that clause (f), clauses (f) and 
(ff) were brought into existence. Accord 


. ing to the amendment it was necessary for 


the court to determine whether the addi- 
tions, alterations or building could be 
carried without the premises being vacant 
and further that whether the landlords 
had in their possession any reasonable 
suitable accommodation, The prayer was 
that the case might ibe sent back on re- 
mand for taking additional evidence on 
those points for coming to a correct and 
relevant decision, Accepting that prayer 
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this Court set aside the judgment of the 
first appellate court and sent back the. 
case to the first appellate court for ceter- 
mination as to the plaintiffs’ requirirg the 
suit premises reasonably for theit own 
occupation ancé also for building, adétions 
or alterations of the suit premises br tak- 
ing additional evidence as to whethe> such 
building or alterations could be ce=rried 
out without the premises ‘being vacated 
and whether the plaintiffs had any rea- 
- gonable suitable accommodation else- 
where, After the said remand, the first ap- 
pellate court took additional evidezce of 
the parties and after hearing the —arties 
and on consideration of the evidence and 
circumstances it was held that the plain- 
tiffs did require reasonably the rocm in 
suit for alteration and for construc-ion of 
upper storey and also for the reasonable 
requirement of the plaintiffs, It wes held 
that there was no other reasonabl= suit- 
able accommodation at the disposal of the 
plaintiffs and that the constrictions 
sought to be made by the plaintiffs could 
not be carried out without the premises 
being vacated. Against that decisicn the 
instant appeal has been preferred Sy the 
defendant No, 1. 


2. Mr. Bhunia. the learned Advo- 
cate for the appellant, has taken several 
points in support of the appeal amd Mr. 
Mitter ‘cn behalf of the responderts has 
opposed to justify the decisions of the 
courts below. The first point taker by Mr. 
Bhunia is that the appeal is not maintain- 
able ‘because after the amendmen- by the 
Act 34 of 1969 a fresh notice ozght to 
have been given stating that no construc- 
tion could be carried out without the pre~ 
mises being vacated and that the land- 
lords, that is to say, the plaintiffs had no 
reasonable suitable accommodaticn but to 
fall upon the suit premises for the busi- 
ness in question, I am afraid this conten- 
tion is unacceptable. The notice to quit 
and the notice for the threat of suit is al« 
ready there in the original notic2 served 
upon the defendant. The amendment only 
required the courts to consider ~ne ques- 
tion whether for alterations and building 
purposes the tenant should vacat= the pre~ 
mises and whether for the purpase of de- 

‘termination of the reasonable requirement 
oz the plaintiffs, dia satisfy the zourt that 
. they had no other suitable accommoda- 


tion, There can be no question of issuing © 


fresh notice. Tt has been submitted by Mr. 
Bhunia in this connection that the plain- 
tiffs ought to have stated in the notice ta 
quit that they had received a notice to 
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quit from their landlords and that in the 
absence of such indication in the notice 
served upon the defendant the suit should 
have been. dismissed, This submission is 
again unacceptable, It has been held by 
the majority decision in the case of Suraya 
Properties Private Ltd. v, Bimalendu 
Nath Sarkar decided by the Special Bench 
67 Cal WN 977 = (ATR 1964 Cal 1) that 
there is no necessity to indicate the 
grounds of eviction in a notice contem- 
plated. under Section 13 (6) of the West 
Bengal Premises Tenancy Act. Of ‘course 
in this case the grounds were stated ‘but 
the plaintiffs did not indicate the nature 
of evidence as to be produced at the time 
of trial, that is to say, that they had al- 
ready received a notice from their land- 
lords to quit the room in which they had 
been carrying on business. The first point, 
therefore, in my view has got no “ subst- 
ance. 


3 The second point urged by Mr. 
Bhunia is that after the amendment in 
1969 already referred, to the plaintiffs 
ought to have amended their plaint stat- 
ing that they required the suit premises 
for their own use and occupation as they 
had no other reasonable suitable accom- 
modation and that the additions and con- 
struction on the suit premises could not 
be done without the suit room being 
vacated, It should be noted in this con- 
nection that on the prayer of the learned 
Advocate appearing on behalf of the de- 
fendant-appellant in the previous seconc 
appeal the matter was sent back on re- . 
mand to the first appellate court for tak- 
ing additional evidence from the partie: 
on the point whether the construction 
could be made without the premises being 
vacated and whether plaintiffs had an) 
other reasonable suitable accommodatio! 
as indicated in the amended clauses (f 
and (ff) of sub-section (1) of Section 13 o! 
the West Bengal Premises Tenancy AC 
of 1956, The parties well knew what ev’ 
dence was to be adduced by the parties 
and what decision should be arrived at by 
the first trial court, The points for deci- 
sions were well known to the parties, Be- 
sides the knowledge of the parties, in m 
view, in a case like this there could be no 
question of amendment of the plaint œ 
inserting the allegations about the absenct 
of suitable accommodation of the plaintiff- 
or that the constructions could not b+ 
made without the premises being vacated 
Moreover, at no point of time earlier, any 
such plea was taken either in the previo 
second appeal or before the first appellate 
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oun after remand. This second pomi: 
therefore, is overruled. 


4. It ha ext been submitted by 
Mr. Bhunia that the judgment is vitiated 
as there is no time stipulated in the plaint 
of the construction as required under Sec- 
tion 18-A of the West Bengal Premises 
Tenancy Act. According to sub-section (1) 
of Section 18-A of the Act when the court 
passes a decree for recovery of premises 
on the ground mentioned in clause {f) of 
sub-section (1) of Section 13, it shall spe- 
cify the period within which Building or 
rebuilding or the additions or alterations 
to such premises shall be completed and 
may on the application of the landlord 
extend such period from time to time for 
good and sufficient reason. Of course in 
the present judgment we find no such 
direction, But the absence of such direc- 
tion does not vitiate the judgment when 
the second appeal is pending because this 
Court sitting in second appeal can pass 
necessary direction under Section 18-A of 
the Act, Of course Mr, Bhunia has con- 
ceded that this Court has power to pass 
such- directions, 


5. Mr. Bhunia has next contended 
that after the institution of the suit and 
the passing of the decree, the plaintiffs 
have got possession of two other rooms 
near about the place of ‘business and, 


therefore, the plaintiffs at present did not - 


require the suit premises either for the 
building purposes or for their own use 
and-occupation, Mr. Bhunia has prayed 
for a direction for taking additional evi- 
dence on these points by the Court below 
and for reconsideration of the matter. On 
the side of the appellant an affidavit -has 
been sworn supporting an application for 
taking additional evidence wherein it has 
been stated that two rooms were taken 
possession of by ` the’ plaintiffs in the 
meantime, In the counter-affidavit filed on 
the side of the plaintiff respondents it has 
been stated that one of the said two rooms 
was taken possession of by one of the 
plaintiffs for his own business which is 
being carried on separately and the other 
room has also been taken possession of by 
another of the plaintiffs for his own sepa- 
nate business. The evidence is that the 
plaintiffs are jointly carrying on a cloth 
business in the name of “Ghatal Cloth 
Stores” and we also find that some of the 
other plaintiffs carry on their own sepa- 
rate business. The main question ‘before 
‘wus is whether the plaintiffs taken jointly 
require the suit premises for the business 
carried on by them as stated in the plaint. 
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It may well be that some of the plaintiffs 
carry on their new or separate ‘business 


. but that business cannot have any conne- 


xion with the business in which we are 
concerned in the suit. The question, theren 
fore, is whether as stated in the plaint 
any eccommodation was obtained by the 
plaintiffs for their joint business, namely, 
the cloth business menticned in the plaint. 
Clearly the allegations made by the de- 
fendant-appellant have been denied ‘by 
the plaintiffs that they got amy accommo- 
dation for their cloth business, When there 
is contradiction and the allegations are 
not admitted there can te no -question of 
taking notice of any fact subsequent to, 
the decision of the trial court or te the 
institution of the suit, Moreover, when 
additional evidence was taken under the 
direction given in the previous second ap- 
peal the defendant did not care to adduce 
any such evidence, Whatever the fact may 
be, at this stage that question cannot be 
considered in view of the fact and cireum- 
stances already mentioned. The prayer for 
additional evidence is, therefore, turned 
down. 

6 Mr, Bhunia lastly submitted 
that the courts below did not consider all 
the pieces of evidence recorded and in this 
connexion it has teen argued that the 
courts below erred in law in not consider- 
ing the reasonable requirement of the de- 
fendant. Mr. Bhunia’s contention is that 
while considering the reasonable require- 
ment of the plaintiff, the court will also — 
look to the reasonable requirement of the 
defendant, This contention I must frankly 
say is utterly unacceptable, Clause {f) of 
Section 13 (1) of the West Bengal Pre- 
mises Tenancy Act says that a decree for 
eviction can be obtained if it is. proved 
that the premises in question are reason- 
ably required iby the landlord for pur- 
poses of ‘building and rebuilding or such 
construction as referred to there and im 
clause (ff) also it has been stated that such 
decree can be passed where the premises 
ere reasonably required by the landlord 
for his own occupation, There is no state- 
ment or any faint indication even in any 
part of the provision that the requirement 
of the defendant should also be put to 







. balance to weigh the importance of thé 


plaintiffs’ requirement, The law says that 
if the plaintiff wants a decree for eviction 
of his tenant, he must prove to the satis- 
faction of the court that he reasonably 
requires the suit premises for the purpo- 
ses mentioned in clauses (f) and (ff). Mere 
wish or desire or- intention. to get the suit 
premises in possession is not enough. 
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There must be some need or necessity =n 
the part of the plaintiffs for obtaining such 
possession and that necessity again must 
be reasonable and reasonableness agin 
implies bona fides. Unless the necessity of 
the plaintiffs is reasonable and bona fice, 
he cannot get any decree for evictien. 
Therefore, the complete onus is upon oe 
plaintiff to prove to the satisfaction of ihe 
court that he requires reasonably ane 
suit premises as indicated in Section 13 11) 
(£) and (ff), I, therefore, cannot agree wth 
Mr. Bhunia when he says that the co-rt 
must consider also the reasonable require- 
ment of the defendant before passing =y 
decree for eviction on the ground of rma- 
sonable requirement of the plaintiff. 


7. An attempt, has been made to 
argue that if the requirement indicated in 
Section 18 (1) (£ and (ff) does not rel=te 

tenant also, then the clauses (f) and ff) 
iolate Articles 14 and 19 of the Constiu- 
tion of India. This argument is unaccept- 
able because Article 14 speaks of equa_ity 
of persons before the law and their equal 
protection under the law and Article 19 
declares right to freedom of speech, as- 
sembly, movements etc, es stated in the 
Article. These two Articles are not rele- 
ant to the question of rezsonable requ-e- 
ent to be proved by the landlord. In -his 
connexion Mr, Bhunia’s contention is that 
the landlord cannot for huge earning in 
is ‘business evict a tenant having a m=2a- 










requirement is ‘unreasonable, 
agree to this proposition. The requirem=nt, 
we are concerned with, must be reason- 
able and bona fide and the same mus- be 
of the landlord and not of tenant, Zhe 
landlord has a right to use the building 
“under the tenan-’s occupation not only for 
preservation of his business but, also- for 
using the same to improve the ‘business 
for making more profits. Thus the texant 
can have no objection provided of co-rse 
the requirement of the landlord is ‘ona 
fide, This point again is not acceptabte. 


8. No other point has been resed 
on the side of the appellant. 

9. As I find that there is no merit 
in. this appeal I must now under Seccion 
18-A of the West Bengal Premises Ten- 
ancy Act give a direction as to the peiod 
of time within which the construcion 
should be completed, Considering the na- 
ture of the construction appearing ir the 
evidence I think I should allow two yars’ 
time to the plaintiffs to complete the zon- 
struction on getting possession of the suit 
premises, This direction is necessary spe- 
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cially because there may be cases when 
after obtaining decree the plaintiff may 
sleep. over the matter and delay construc- 
tion. 


10. In the result, the appeal fails 
and the same is hereby dismissed with 
costs payable to the contesting repon- 
dents. I assess hearing fees at five gold 
mohurs, 


1i. It is submitted by the learned 
Advocate appearing on behalf of the ap- 
pellant that some time may be allowed 
for the appellant to vacate the suit pre- 
mises and remove his business, I find that 
about ten years have already passed from 
the institution of the suit in the trial 
court and the plaintiffs have obtained a 
decree on ground of reasonable require- 
ment of the suit premises. However, con- 
sidering the circumstances on the under- 
taking being filed by the appellant in writ- 
ing through his learned lawyer in this 
Court within a fortnight hence, he will be 
allowed time to vacate till the expiry of 
four months from this day on condition 
that he will pay off all arrears of damages 
due, if any, within a fortnight and also go 
on depositing damages at the rental rate 
month by month within 15th of the month 
for which this becomes due, In case of 
violation of any of the conditions, the 
plaintiffs will be at liberty to-execute the 
decree before the time already mentioned. 
appeal dismissed. 


Union of India 
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SALIL K. ROY CHOWDHURY, J. 
Mohammad Israil and another, Peti- 
tioners v. Union of India and others, Res- 
pondents. 


Matter No. 105 of 1974, D/- 30-9-1974. 


{A) Defence of India Act {1962), S. 3 
(1) and (2) and Defence of India Rules, 
R, 133-V — Rule 133-V is not ultra vires 
the rule-making powers of the Central 
Government under S. 3 a and (2) of the 
Act. 


Rule 133-V of Defence of India Rules 
providing for the preservation of enemy 
property is within the rule-making power 
of the Government under S. 3 (1) of the 
Defence of India Act, 1962. Sub-section (2) 
of S. 3 does not place any restrictions on 
such rule-making power of the Govern- 
ment. Sub-section (2) is only illustrative 
and not restrictive as is clearly evident 


AT/BT/A .25/76/TVN 


t 
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from the words “without prejudice to the 
generality of the powers conferred by 
sub-sec, (1)”, Notification by the Govern- 
ment of India vesting all immovable pro- 
perty in India belonging to all Pakistan 
-nationals in the custodian of Enemy Pro- 
perty for India was held valid and con- 
stitutional, ATR 1945 PC 156; AIR 1966 
Bom 70; ATR 1951 SC 201 and AIR 1973 
SC 1461, Foll, (Paras 8 and 11) 


(B) Defence of India Act (1962), S. 3 
(1) and Defence of India Rules (1962), 
B. 133-V — Action taken in exercise of 
the statutory powers not ‘invalid on 
ground that due process of law did not 
precede it. (Enemy Property Act (1968), 
Ss. 7 and 8), 

Authorisation issued by the Custodi- 
an of Enemy Property for India to the 
Deputy Custodiah of Enemy Property, 
Calcutta to take measures for preserva- 
tion and management of certain proper- 
ties belonging to Pakistan nationals al- 
ready vested in the former authority and 
the demand by the latter authority re- 
quiring lessees of such property to ac- 
count. for and pay to him all the rents 
received.and to be received in future from 
such. property were held to be valid as 
being acts in exercise of the statutory 
powers under the Defence of India Rules 
and the Enemy Property Act, They were 
not mere executive orders. Contention 
that such action without resort to process 
of law was invalid was not accepted, AIR 
1961 SC 1570, Dist; AIR 1973 Cal 506, 
Followed, (Paras 13 and 15) 

(C) Evidence Act (1872), S, 116 — Es- 
toppel — Lessee estopped from disputing 
the title of the lessor, (T. P. Act (1882), 
S. 111 (a)). - (Para 12) 


(D) Constitution of India, Art, 226 —. 


Applicakility — Legal right in dispute and 
determinable only after reference to com- 
plex questions of law and fact mot re- 
dressed. in writ jurisdiction — Maintain- 
ability of writ petition. (Para 16) 
Cases Referred: Chronological Paras 


AIR 1973 SC 1461 = 1973 Supp SCR 1 10 
AIR 1973 Cal 506 = 78 Cal WN 183. ‘13 
AIR 1966 Bom 70 = 67 Bom LR 234 5, 8 
AIR 1961 SC 1570 = (1962) 2 SCR 69 ` : 
6,1 
AIR 1952 SC 252 = 1952 SCR 889 10 
AIR 1951 SC 201 = 52.Cri LJ 757° 5, 8, 
AIR 1945 PC 156 = 72 Ind App 241 5 
5 


(1944) 48 Cal WN 163 
Hassan Imam,. for Petitioners; N. 
Roy Choudhury, for Respondents, _ 
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. gust, 1944 to Mohendra Nath Law, 


A. L R. 


ORDER :— This is a writ petition 
challenging a notice dated the 24th of 
October, 1973 and two letters dated the 
29th of October, 1973 issued by the res- 
pondent. No, 3, Deputy Custodian of Enex 
my. Property. 

2. The facts shortly area: That a 
premises No, 19, Phears Lane (formerly 
known as Chunamgully) hereinafter refer- 
red to as the said ‘premises’ belonged to 
the estate of one Bency Madhab Law. On 
the 8th of February, 1927, the Executrix 
of the said estate leased out the said pre~ 
mises (a vacant plot of land) to one Haji 
Allah Jawaya for period of 20 years com- 
mencing from the Ist of March, 1927 with 
permission to build thereon structures 
and/or houses for residential purposes. 
Thereafter by virtue cf a purported de~ 
cree dated the 6th of April, 1936 in Suif 
No, 1319 of 1973 of this Court, the said 
premises was allotted on the 29th of Au~ 
the 
youngest son of the said Benoy -Madhab 
Law, On the 28th of December, 1945, tha 
said Mohendra Nath Law sold the said 
premises to one Mussamet Boktam Begum 
and Md. Shafiq by a deed of conveyance 
subject to the said lease in favour of Haji 
Allah Jawaya. The said lessee and his 
successors-in-interest constructed ‘build 
ings and structures on the said premises 
and alleged to have enjoyed the said pre- 
mises even after the expiry of the said 
lease as lessees thereof under the said 
Mussamet Boktam Begum and Md. Shafiq. 
It is alleged that the Calctitta Thika Ten- 


-ancy Act Ordinance was promulgated in 


1948 amd the same was replaced by tha 
Caleutta Tenancy Act, 1949 and after the 
said expiry of the said lease, the succes« 
sors-in-interest of the said lessees ‘being 
Mohammad Anwar and Mohammad Zafar, 
grandsons of Haji Allah Jawaya continu- 
ed to occupy the said premises as thika 
tenants, Thereafter by a deed of lease 
dated the 20th of February 1956 executed 
between Mossamet Boktam Begum and 
Md. Shafiq on the one part and Md, An- . 
war and Md. Zafar as parties on the other 
part the said owner of the premises de~- 
mised the said premises to Md, Anwar and 
Md. Zafar for period of 15 years. It is 
alleged (that) by the said purported. deed 
of lease, the said Mussamet Boktam 
Begum and Md. Shafiq sought to defeat 
and annul the effect of the Calcutta Thike 
Tenancy Act and as such the said deed of 
lease is void, It further appears from the 
said alleged lease dated the 20th of Febru- 
ary, 1955 that Md. Anwar and Md, Zafar 
were the absolute owners of structures 
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standing on the plot of land at the sed 
premises and thereby practically admitted 
that they were thika tenants under ine 
said Mussamet Boktam Begum and Wii 
Shafiq. By a registered deed of lease dated 
the 22nd of August, 1955 between the szid 
Md, Anwar and Md. Zafar on the one part 
and Haji Mohammed Hossain on the othr. 
part, the said Haji Mohammed Hossain 
since deceased became the owner of fhe 
partly tile-roofed and partly corrugaed 
tin-roofed one stcried hut consisting of 29 
rooms erected on the said premises Mee 
ther with leasehold interest in thẹ seid 
premises, The said Md. Anwar and Md. 
Zafar at all material times and at the tine 
of the sale of the said structures and 
transfer of the leasehold mterest on ihe 
said premises were citizens of India, It is 
also alleged that the said Haji Mohammad 
Hossain also constructed five more rooms 
on the said plot of land at the said preci- 
ses and continued in possession therzof 
till the date of his death on the 23rd of 
June, 1968, The petitioners Mohammad 
Israil and ‘Ashique Hossain being the sens 
and Anwari Begum, Nejma Begum, H=r~ 
gis Begum and Shamim Begum are -he 
sons and daughters of the said Haji Mo- 
hammad Hossain and are the legal hers 
and theiresses, Thereafter by an amicasle 
Deed of Partition dated the 12th of S=p- 
tember, 1969, the said premises toget-er 
with structures thereon was allotted to 
the petitioners Mohammad JIsrail ond 
Ashique Hossain and since the said dete 
the petitioners are enjoying the propre- 
tary right and exercising all acts of pos- 
session in respect of the said premises and 
all structures thereon. It is alleged that 
between, June 1973 and August, 1973, he 
petitioners with a view to erect a ‘building 
on the said premises entered into several 
agreements with several tenants of ~he 
huts which contained inter alia a term 
that the tenants would vacate their -2s- 
pective rooms under their tenancies in she 
said premises on the expiry of the month 
of September, 1973 failing which eack of 
‘them would be liable to pay damages at 
the rate of Rs. 10 per diem.till they wcald 
vacate the rooms and also if the petiton- 
ers would fail to construct the propcsed 
new building within the specified Eme 
mentioned in the said agreement after Jb- 
-taining vacant possession, then the peti- 
tioners would be liable to pay each of the 
tenants damages at the rate of Rs, 10 per 
diem until building is completed and os 
session is restored to them and the Eme 
was made essence of the said contracts 
between.the petitioners end their tenants, 
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Ht is alleged by the petitioners that with 
a view to frustrate the said agreement 
some interested persons and some of the 
tenants in collusion with each other began 
to create trouble for the petitioners, 


. Thereafter the petitioner No, 1 received 


the letter dated the 15th of September, 
1973 from the respondent No, 3 alleging 
that various complaints were received 
from various sources that there is enemy 
interest In the said premises which ‘has 
been purchased by the petitioners’ father 
Haji Mohammad Hossain, By the said let- 
ter the said respondent No. 3 also called 
upon the petitioners to produce before 
him satisfactory documentary evidence in 
that regard by the 25th of September, 
1973, It is alleged that from the above 
notices the petitioners realised that some 
of the tenants who have entered into the 
agreement for vacating the said premises 
in their respective possession were not in- ` 
clined to honour their agreement and, 
caused the said motices to be issued by 
lodging complaints with him, It is alleged 
that the respondents Nos. 2 and 3, the 
Custodian of Enemy Property and Deputy 
Custodian of Enemy Property most arki- 
trarily and without giving a hearing to 
the petitioners and without any prior inti- 
mation to the petitioners issued notices on 
the monthly tenants of the petitioners 
calling upon them to pay their respective | 
rents to the respondent No. 3. By a letter 
dated the 29th of October, 1973 which con~ 
tained the order of the respondent No 3 
called upon the petitioners to pay him by 
17th November, 1973—the rents ‘payable 
to the owners of the said premises under 
the lease as from 10th of September, 1965 
to 23rd of February, 1970 and rents col- 
lected by the petitioners from the tenants 
of the said premises from lst of March, 
1970 to 30th of September, 1973 and along 
with the said letter a copy of authoriza- 
tion dated the 24th of October, 1973 was 
forwarded wherein it is stated that Mussa- 
met Bokhtan Begum and Md. Shafiq are 
Pakistanis and owners of the said plot of 
land in the said premises and huts there- 
on. It appears that the respondents Nos, 2 
and 3 are claiming as custodian of enemy 
property on the basis of the alleged. Deed 
of Lease dated the 20th of February, 1955 
executed between the said Mussamef? 
Bokhtan Begum and Md. Shafiq as lessors 
and the said Md. Anwar and Md, Zafar 
dated the 20th of February 1955. It is fur- 
ther alleged that one of the provisions in 
the said purported Deed of Lease dated 
the 20th of February, 1955 is that on the 


expiry of the period of 15 years the land 
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together with the structures standing 
thereon without any compensation would 
become the property of the said Mússa- 
met Bokhtan Begum and Md, Shafiq. It is 
alleged that such a provision was clearly 
void as it was designed to take away the 
protection of the tenants under the Cal- 
. cutta Thika Tenancy Act, 1949 and was 
against the publie policy being contrary 
to statutes, In this writ petition the peti- 
tioners have challenged the Notification 
No. 12/2/65 dated the 10th of September, 
1965 of the Ministry of Commerce, Gov- 


ernment of India, Authorisation No, 5. 
(216) PAK dated 24th October, 1973 made ` 


by the respondent No, 2 and the order 
contained in the Letters Nos. 115/2315-6 
dated the 29th of October, 1973 of the res- 
pondent. No. 3 on the grounds mentioned 
in paragraph 36 of the petition. After 
serving a letter demanding justice dated 
‘the 29th of January, 1974 through the pe- 
jtitioners’ Advocate and the refusal by the 
respondent No, 3 by his letter dated the 
9th of March, 1974, the present writ peti- 
tion was filed on the 22nd of March, 1974 
and an interim injunction - was obtained 
by the petitioners, It will be convenient te 
set out the said Notification, Authoriza- 


tion and'.letter which are impugned in this: 


petition which are as follows:— 

"Copy of Government of India, Minis- 
try of Commerce Notification No, 12/2/65 
E. Pty., dated the 10th September, 1965. 

In exercise of the powers conferred by 
‘sub-rule (1} of Rule 133-V of the Defence 
of India Rules 1962, the Central Govern- 
ment hereby orders that all immovable 
property. in India, belonging to or held by 
or managed on behalf of all Pakistan na- 
tionals, shall vest in the Custodian of 
Enemy Property for India with immedi- 
ate effect. 

2. Nothing in this notification shall 
apply to any such property, belonging to 
or held by or managed on behalf of such 
of the Pakistan nationals as are employed 
in the different Missions of the Govern- 
ment of Pakistan in India, 


GOVERNMENT OF INDIA 
OFFICE OF THE CUSTODIAN OF ENE- 
MY PROPERTY FOR INDIA KAISER-I- 
HIND BUILDING, CURRIMBHOY ROAD, 

Ballard Estate, Post Box No, 689, 
Bombay-400001 B.R. 
No, 5 (216) PAK/ 

Shri H. C. Biswas, - 
Dy, Custodian of Enemy Property 

© C/o National Bank of Pakistan, 
14, Netaji Subhas Road, 
Post Box No, 2678, Calcutta-1. 
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Authorisation under Section 8 of the 
Enemy Property Act, 1968. 

WHEREAS, under Government ` of 
India, Ministry of Commerce Notification 
No. 12/2/65-E Pty. dated the 10th Sept., 
1965 (copy reproduced overleaf); all im- 
moveable property in India, belonging to 
or held by or managed on behalf of all 
Pakistan nationals are treated as ‘enemy’ 
property and vest in the Custodian of 
Enemy Property for India and continue 
to so vest in the said Custodian under Sec~ 
tion 5 of the Enemy Property Act, 1968; 

AND WHEREAS tke person(s) detail< 
ed in Column 2 of the Schedule annexed 
hereto is/are all/a Pakistan national(s) 
owning the immoveable properties men= 
tioned in Column 3 thereof, 

NOW, therefore, I, Shri M. K. Ranga« 
chari, Custodian of Enemy Property for 
India under Section 8 of the Enemy Pro- 
perty Act, 1968 authorise you to take such 
measures as you consider necessary expe« 
dient for the preservation and manage= 
ment of the said ‘enemy* property and 

(i) to take action for recovering renf 
including arrears of rent where due from 
the tenants of the property due to the 
enemy; 

(ii) to institute, defend or continue 
any suit or other legal proceeding, refer 
any dispute to arbitration and compro« 
mise any debts, claim or liabilities in res- 
pect of the said enemy interest in the 
above property, ` 
Seal of the Custodian . 
of Enemy Property for oo 

Sd 


(M. K. Rangachari) 
Custodian of Enemy Property 
for India Certiñed to be trua 
copy 

Sd/. H C, Biswas 
Dy. CUSTODIAN OF. ENEMY, 
PROPERTY, CALCUTTA, 


Bombay 
Dated: 24th October, 1973, 
l SCHEDULE 
i 
8. Name (s) of the Pakiszani Details of tha 
No. Name (s) of the Proporty Property 
+ 2. 8. 


Plot at No. 19: 
Phears Lanes 
Calcutta, with 
huts and struc. 
tures thereon, 


1. Mstt. Buk' tan Begum and 
Mä. Shafique (wife and 
son respedtively of Md. 
Siddique deed ) 
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© 10,” All ‘the respondents -contested the 
. claim. “Their defence was one of deniad.. It 
was ‘said that when the. truck was passing by 
the side of the deceased he became nervous 


and fell down: cn the road and received in- _ 


juries due to the fall on the ground. No 
portion of the truck hit the deceased, = was 
claimed. It was, however, not denied that 
the truck was driven by Hira Singh anc that 
- Jaimal Singh was the owner. , 

1i The insurance company raised a 
number of defences. They pleaded that they 
were not liable to indemnify the claim in as 
much as the driver . had no valid driving 
licence, that the policy was void, that the 
vehicle had been transferred before the ac- 
cident by the insured and that the vehicle 
was being driven in contrevention of the con- 
ditions of the policy. 

12. The tribunal raised a number of 
issues. It is not necessary to refer to them. 
The insurance company did not lead any evi- 
dence. Their pleas were negatived. 

13. ` On behalf of the driver and the 
owner only one witness was produced. 
behalf of the claimants a number of witnesses 

` were examined. The tribunal found that the 
driver was negligent. He did not obser-e the 
rules of the road. The accident resulting 
into the death of Thakur Dass was caused by 
an impact of the. truck with the cycle. - 
~ 44, 
the insurance company, has assailed these 
findings before me. He has taken me through 
the evidence adduced in the case. On a 
perusal of the witnesses’ statements L have 
come to the conclusion that the tribune] was 
. right in holding that the accident was caused 
. by the dangerous driving of the driver Hira 
Singh, The Tribunal I think has righty be- 
lieved the evidence produced on behalf >£ the 
claimants. Eye-witnesses appeared before the 
tribunal. They deposed that the truck went 
to the wrong side of the road and hit the 
cyclist and threw him away. They 
testified that the truck was coming at a fast 
speed. and knocked down the cyclist after 
going to the wrong side. The cyclist Fell at 
a distance of 5-6 feet tewards Shahdra and 
truck stopped after covering 20-25 feet. This 
was in the main the evidence of Babu Lal 


(P. W. 4). His. evidence was accepted by the . 


' tribunal. Though other witnesses werz also 
produced who said to the same effec: they 
were not believed by the tribunal. This how- 
ever does not make any difference as there is 
‘positive circumstantial evidence to indicate 
that the accident happened as a result of the 
negligence of the driver. ; oo 

15. On behalf of the claimans Dr. 
Vishnu Kumar head of the departmsnt of 

' forensic medicine in Maulana Azad Medical 
-College, New Delhi appeared as a witness. He 
‘conducted the post-mortem on the dead body 
of:-Thakur Dass. In his opinion death in this 


case was due to haemorrhage and shock re-. 


. ‘sulting from laceration in lungs and kdneys. 
1978 Nelhi/a V G—22 


--Jaimal Singh v. Jawala -Devi (A. B. Rohatgi J.) 


Mr. M. L. Bhargava, counsel for ` 
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In his view injuries were possible in a road 
side vehicular: accident. He also stated that 
there were no tyre marks and nothing appears 
to have passed over the body of the deceased, 


16. The post-mortem report shows 
that the deceased received 14 abrasions on 
various parts of his body. Ribs of both sides 
were fractured in the back part at several 
places. Most of them were going inside the 
chest cavity. Both the lungs were lacerated 
at several places due to piercing of ribs. 


17. Soon after the accident the police 
arrived on the scene. A site plan was pre- 
pared. Photographs were taken. Both these 
show that the truck was standing on the 
wrong side. The cyclist was going on his right 
side. The truck came to the wrong side and 
struck the cyclist. i i 

18. On the evidence produced in the 
case two theories were propounded before 
the tribunal regarding the cause of the. ac- 
cident. One theory was that the deceased 


_ had taken a turn on the main G. T. Road 
.after coming out of the lane and he was on 


his right side when he was struck by the 
trick. The other theory was that the deceas- 
ed was somewhere in the middle of the road 
and before he could take a turn Se was dashed 
by the truck. The tribunal accepted the se- 
cond theory. According to the photograph 
the cycle was lying in the middle of the road 
which shows that the cyclist had not taken the 
turn towards Delhi and could not reach his 
left side of the road before the impact. The 
cyclist fell somewhere in the centre of the 
road. On this basis it was concluded by the 
tribunal that the cyclist had not taken a full 
turn before the impact took place. It was 
certainly of the view that impact did take 
place whether in the centre of the road or 
slightly away from the centre. 

. 19, There is, I think, overwhelming 
evidence to show that the impact did take 
place. It is true that Thakur Dass was not 
run over by the truck but the impact was so 
great that he died soon after. This could 
not have happened from a mere fall on the 
ground as was pleaded by the respondents and 
was attempted to be proved by their solitary 
witness Kuldip Singh. The evidence of Kuldip 
Singh was discarded by the tribunal. He was 
branded as a false witness. 

20. There are two circumstances of 
outstanding .importance in this case.- One is 
the admission made by the driver in the cri- 
minal court where he was prosecuted under 
Section 304-A, Indian Penal Code. From 2 
perusal of the judgment of the criminal court 
(Ex. P/B) it appears that the driver admitted 
that the impact did take place. He made a 
‘statement in that court that in trying to save 
the cyclist the rear part of the vehicle touch- 
ed him as a result of which he fell down and 
died. This shows that the impact did take 
place. The criminal court, however, let off 
the driver with a fine of Rs. 500/- only. It 
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appears to me- that it-was a merciful verdict 
based as it is ‘on -confession.. 

- 24 The second circumstance is that 
neither the driver . Hira: Singh nor Jaimal 
ane appeared in the witness box in support 

of their defence. They produced only one 
witness — Kuldip Singh. He .was held to be 
a liar. This appears to me. the fatal flaw in 
the réspondents’ case. If a witness does’ not 
appear in ‘the witness box in support of 


his stand the Court will be entitled to draw 


an adverse inference. 
- 92; It was said that the driver could 
not be produced. as his. whereabouts were 
not known to the owner. What about. the 
owner himself?. He also did not choose to 
enter the- witness. box to deny the claim: 
That-he was sitting next to the .driver at 
the time of a accident appears to. have 
been, admitted. It appears from the written 
statement that after the accident Jaimal Singh 
took Thakur Dass to hospital for medical aid. 
On way to hospital Thakur Dass died. Jaimal 
Singh was the best witness to’ tell as how 
the accident happened.. But, strangely enough 
be did not enter the witness box. 
, 23. In all the. circumstances of the 
case it appears. to me that it was the driver 
who was at fault. It. was his duty when 
approaching the road junction not to. enter 
it until he had become -aware that the can 
do. so without endangering thé safety'.of the 
‘persons there. It--was- an intersection. -He 
should have slowed down. (See. R. 6 of the 
Xth Schedule of the. Motor: Vehicles Act). AS 
an‘ ordinary prudent driver he should have 
seen the cyclist coming: from Seelampur:' side 
and should not have éntered the road junction: 
He ought: to’ have avoided the accident . The 
mere fact that the driver could not avoid the 
accident clearly shows that, he was not.keep- 
ing a proper look out‘and was in ‘undue haste. 
As between the truck driver and the cyclist a 
greater degree of care lay on the truck’ driver 
because he was incharge of a, cheavy vehicle, 
Cate was required of him to ‘see’ that’ any- 
body entering the road jonction’ is not ‘hütt. 
I_have, therefore, no hesitation in affirming 
the finding of the tribunal that the driver was 
guilty of rash and negligent ‘driving and that 
it was as a result of the impact that the 
oc received fatal injuries.. ` 
That the truck was standing on 

ae side “is in itself proof positive of 
fact that thé driver did not observe a 
elementary rules of the road. The driver, it 

, Tan into the cyclist and inflicted. fatal 
injuries on him. It is a case. where 








- 25. This brings me to the second ques- 
tion, namely, the quantum of damages. The 
tribunal held that the monthly income of the 
deceased was Rs. 175]- per month Rs. 150)- 
as salary. and Rs. 25/--from work done .at 
home. The tribunal thought oe he must. be 
_ Spending Rs. 60/- on himself, Rs. 45/- on his 


‘2,000/- was awarded 


A. LR. 
ka sen 35/- > on the child and Rs. 35/- on 


26. 
pal said 

“Shrimati Jawla Devi is 21 years of age. 
She is a young widow. She belongs to Kahar 
Community and fhere is nothing on the re- 
cord to show: that the widow remarriage was 
not prevalent in their family. “There are fair 
chances of remarriage and keeping in view 
this fact, I think it. would be reasonable if I 
give her. compensation. only for five years at 
the rate of Rs. 45]-. ‘In ‘this way the amount 
would come to Rs. 2, 700]-. As the amount 
is being paid. in lump. sum YT would reduce 
it by 10 per cent, and the net amount payable 
would be Rs. 2,630)-.”” 

27. “As regards the minor son the ti- 
bunal computed: the dependency for 18 years 
i.e. till the attainment of ‘majerity by: Prem 
Singh. At the rate of Rs. 35/- per month 
the amount ‘was arrived at’ Rs. 7,560/-. As 
it was being paid in lump sum. ‘the tribunal 
reduced it by 10 per cent. The net amount 
awarded” was Rs. 6,804/-. 

- 28 The mother Phúlan Devi was 
awarded compensation for four years at’ the 
tate of Rs, 35/-. The amount of Rs. 1,680/- 
was reduced by 10 per cent, The net amount 
ee to i is Rs. 1,518/-. . 

_- ‘The tribunal. also awarded com- 
ech ee the’ loss. of estate i.e. for the 
joss of expectation -of life presumably under 
the Fatal. Accidents. Act.. arene hs oe ate 
under this head. . 
amount was divided as follows :. 

- (a) Rs. 800/- to: the. widow; .: - 
£b) oe ae oe and. : 
“O: Rs 3. 400/-.4 to the mother, ~. he T 
30. . “The final’ computation made by 
the tribunal: is as follows: 

 @). o er Jawla’ Devi it awarded 

) &) ae aco Singh’ minor son it awarded 


604, 
© To Phúlan Devi it awarded Rs. 1 eaS 
-3. “Mr. Arun Kumar on behalf af 
the claimants, has argued that the award made 
by the tribunal is inordinately low. -He ‘has 
submitted that the tribunal ‘was in‘ emor in 
granting compensation to ‘the widow only for 


As A the widow, . ‘the tribu- 
id this: 


a period of five years. The ee 
are fair. chances of cea he Says, ` 


3R ed in 1965. 
The tribunal: made the award in 1967. Artes 


the . the award of the tribunal another 8 years 


have passed. I enquired from ‘the’ counsel 
if the widow had remarried. He said that 
she has mot remarried til today. She has 
now filed an affidavit saying that she thas not 
remarried and fhat she is maintaining her 
only child. Forthermore-it is stated in the 
affidavit dhat the mother Phelan. Devi is still 
alive and is getting on in years.“ On the basis: 
ere = eer e 
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that the amounts awarded to the three repre- 
sentatives are ‘a pittance,- It.was alse said 
that this court wil now “be. entitled tc take 
into account the inflationary trend of. prices 
and the steadily declining value-of the rupee. 
. 33 First of all-I take up. the ques- 
tion of widows remarriage. -On the ground 
that there were prospects of remarriage the 
tribunal calculated. her dependency fcr five 
years. It. awarded her in all a sum of Eupees 





attractive she appears ‘Goodburn 
have. not concealed their distaste at being re- 
quired to perform this exercise. Delicate pro- 
blems were posed for the Judge who Fad to 
determine . the issue of widow’s remarriage 
potential, He had to decide whether the 
widow was- ` aftractive ct unattractive In 
Buckley 'v. John Allen and Ford (Oxford), 
a) 2: QB 637 at pp. 644-645 Phillimcte, J. 
eds E F 


. “Am I to ask her to put on a baching- 
dress; because the witness-box is calculated’ to 
disguise the figure?’ ............ Am I to label 
the lady to her face as attractive or uncttrac- 
tive? If I have the temerity to apply the 
label, am I‘ fikehy to be right? Supposing I 
say she- is unattractive; it: may well be that 
she has a friend who disagrees and has Fook- 
ed below the. surface dnd found a charming 
Character.” = = a ccf? owe oe 
'. 35 The Winn Committee on. Personal 
Injury Litigation recommended that Jidges 
should be relieved from the task. But they 
could not agree on what to put in place of 
this requirement: if the possibility. of remar- 
riage is simply ignored. the widow be 
- compensated for a ‘loss’. which she does not 
suffer; as a result she may be enabled te live 
at a much higher standard of. living than she 
is used to. do. - 4 
. 36 - Now Section 4 
Reform (Miscellaneous 
provides that: EPE: 

“In assessing damages payable to widow 
----------- there shall nat he taken into account 


Provisions) Act 1971 


Jaimal Singh v. Jawala Deri (A.B. Rohatgi IJ- > [Prs. 32-42] . 


ppears to ; c 
. Thomas Cotton Ltd. (1968) I QB 845. Fudges, - 


(1) of the Law: 
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the. remarriage of the widow or prospects of 
her remarriage.” =. a 

- 37, -The passionate. controversy ón this 
subject which was raging in England till re- 
cently has: now. been brought to a close by 
one stroke of the legislature, at least on this — 
point. In many American States the remar- 
riage of the widow is wholly ignored. 

38. Broadly speaking there are two 
views on the subject. One is that the prospect 
of remarriage must be taken- into account. 
This means that the Judge has to make a 
prediction at the date of-trial in order to 
calculate the appropriate sum. Damages in a 
tort action. are awarded in a lump sum. The 
award is, made once for all, and there is no 
possibility of increasing it or decreasing it 
later because of changes in the situation. The 
Judge has to peep into the future. He has 
to put the question to himself — Will the 
widow remarry? f 

39. Obviously this is a difficult ques- 
tion to: answer and nobody can blame the 
Judges if they often go wrong in their predic- 
tions — though nobody knows how accurate 
their predictions are because no. research has 
ever been done into this problem. But what 
is somewhat unsatisfactory is that, given the 
extreme difficulty of the questions, there is 
hardly ever any opportunity for making a 
correction subsequently, supposing the widow 
does. not remarry. - This is precisely what has 
happened >in this case. Stee 

 &..-- On the other hand it is said that 
if a widow’s payments will cease on remar- 
riage, She- will be encouraged to “live in sin”. 
One suggestion to get out of the difficulty 
which has been made is that the court should 
make. periodical payment. If she does- not 

r she can get compensation -from time 
to time. If she remarries compensation ought 
to cease, The defendant can be compelled 
to pay.a lump sum into the court which 
would then administer the periodical pay- 
ments. On balance there seems to be a strong 
case .for periodical payment system if suit- 
able , machinery for.-assessment and poon 
is -devised.. (See Ogus — . The w of 
Damages :1973 Edition -page 13). 

: 44. | So long as-there is no legislative 
reform the possibility of the remarriage of the 
widow claimant must continue to hold the 
centre of the stage in India. - The judges will 
continue -to be engaged. in the guessing game 
of. sizing up the claimant’s chances of ‘finding 
a new husband and bringing the dependency 
to an end> iy, NS eS SS 

‘| 42. - Happily in the present case my 
task is much easier. Now fen years have 
passed since the death of the husband. Such 
chances of remarriage as there were have now 
receded far into the background: They are . 
very -very ‘remote now. ‘Her son- has grown. 
up. He is now ten years of age. She is 
devoted to him. A step father will have no 
legal ‘obligation to look after him if she re- 
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43. It seems that there is longevity in 
the family of the, deceased. -.Her mother is 
now 80 years of age. If this is any indication 
it can be surmised that the deceased would 
have lived at least three scores and ten. But 
this is a mere probability. There is no cer- 
tainty. Oné’s life remains as uncertain as 
ever. Our times are in His hands, as Robert 
Browning said. 


44, Inflation and increased wages are 
irreversible phenomenon i in the modern world, 
In assessing damages: in fatal accident cases 
compensation should be calculated so as to 
allow for the increasing cost in a depreciating 
currency of. equivalent material benefits which 
the deceased would have provided for his de- 
pendants out of his rising wages. A judge 
cannot shut his eyes to the inflationary trend 
and the fact that. the rupee has gone down 
considerably in value. An award of Rupees 
12,000/- or so for the loss of the bread winner 
of the family in these days does not mean 
much. Is that the value of human life? As 
I was hearing these appeals I was wondering 
whether in some cases it was not more pro- 
fitable for a tort-feasor or a wrongdoer to 
kill the victim of the accident rather than to 
maim him for life. . 


45. 


115 the House of Lords dealt with the ques- 
tion of inflation as an element. affecting the 
amount of damages in a fatal accident claim. 
It has rightly been regarded as a decision of 
great importance on this topic. 


46. Lord Reid said, at p. 129 :— 


“It will be observed that I have more : 


than once taken note -of present day condi- 
tions — in particular rising prices, rising re- 
muneration and high rates ‘of interest. I am 
well aware that. there is a school of thought 
which holds that the law should refuse to 
have any regard to inflation but that calcula- 
tions should be based on stable prices, steady 
or slowly increasing - rates of remuneration 


and low rates of interest. That must, I thimk;- 


be based either on an expectation of an early 
return to a period of stability or on a nostal- 
gic reluctance to recognise change. It appears 
-to me that some people fear that inflation will 
get worse, some think that it will go on much 
as at present, some hope that it will be 
slowed down, but comparatively few believe 
that a return to the old financial stability is 
likely in the foreseeable future.’ To take any 


account of future -inflation will no doubt - 


cause complications and make.estimates even 


more uncertain.. No doubt we should not. 


assume. the worst but it would, I think, be 


quite unrealistic to refuse to take. it into ac- 


count at all.” 

47. The tribunal, I think, was right in 
assessing the monthly income of the deceased 
‘at Rs. 175/- per month. After excluding 
Rs. 60/- which the deceased spent on himself 


we are left with a sum of Rs. 115/- which: 


he was spending on the three dependants. 


Jaimal Singh v. Jawala Devi (A: B: Rohatgi J.) 


In Taylor v. O’Connor, (1971) AC” 


ALR. 


- 48. The question then arises .as .to the 


multiplier to be used in respect of that figure. 


It is to be remembered that ‘the sum which 
is awarded will be a- once-for-all or: final 
amount which the widow must -deploy so that’ 
to the ‘extent reasonably possible she gets the 
equivalent of what she has lost. Taking’ a 
reasonable : and realistic and common-sense 
view of all aspects of the matter the judge 
must try to fix a figure which is neither unfair 
to the recipient nor to the one who has to 
pay. I think the right multiplier will be 16. 
At this figure the amount comes to Rupees 
22,086/-. ‘Add to this the sum of Rs. 2,000/- 
awarded by the tribunal on account of loss of 
estate. The total comes to Rs. 24,086, say 
Rs. 24,100/-. This amount I would : appor- 
tion as: follows :— 

1.. Rs.* 10,100/- to the sido Jawla Devi. 

2. Rs. 10,000/- to the son Prem Singh. 

3. Rs. 4,000/- to the mother Phullan Devi. 

49. This figure . seems to be about 
right in all the circumstances. There ‘are 
many imponderable factors and uncertainties. 
It is to be kept in mind that the deceased did - 
not have a permanent employment. He did 
not enjoy any security of tenure. He might 
have remained unemployed for some time in: 
life, one does not know. He might not .have 
proved a successful tailor. All these are con-. 
jecttral factors. But in dn assessment of 
damages one cannot ‘lose sight of. them. The 
judge’s anxiety in ‘these cases has always -been 
to see that the dependants are not under-com- 
pensated nor over-compensated. The .. sum 
awarded by me is neither over generous nor 
mean. It is a modest sum. 

50. The principal argument of “the 
counsel for the insurance company and truck 
owner is that since lump sum is being award- 
ed it should be reduced at least by 30. per - 


cent. if not more. In support of his .submis- 


sion he has referred me to Major Jagjit Singh _- 
v. Kartar Singh, 1973 ACJ 147 (Punj). and: 

Mohinder. Kaur v.. Manphool Singh, 1973 
ACJ 515 (Dethi).. : 
Tam afraid I cannot accede to. 


51. 
this request. -I will certainly not reduce i 
amount. I will leave it at Rs. 24, ,100]-. 


reasons are these. Firstly, compensation a 
been computed at the rate of Rs. 115/- per 
month as found by the tribunal. Secondly in 


. this calculation the increase of income in| _ 
future years has not been taken into. account.|: 


Nor has the amount been enhanced’ on ac-| 
count of rising prices. Calculation has been 


made on the basis of the amount that was|' tae 


being contributed by the deceased towards: the 
maintenance of the dependants. at the. date of 
his death. 

52. Another reason for not making 
any reduction is that the. claimants have been 


deprived of the enhanced. compensation, now]..- - 


for nearly ten years, No interest for this 


period has been allowed. 
53. , The needs: of the son’ “will 
increase‘ as he enters the portals- of - life. 


a isi 
:Pro-f. 
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vision for his marriage, training for busin=ss 
tc, will also have to be. made. -No special 
allowance has been made on this account in 
the award. . It will be unfair to limit “he 
award to 18 years on the ground that he 
liability ceases on child becoming sui jucis. 
The right consideration ought to be —. what 

is the financial benefit of which the family 
can be reasonably said to have been deprived 
by the span of life of the deceased having 
been cut short on account of the fatal ac- 
cident? (See Kuldip Lal Bhandari v. Ured 
Singh, 1966 ACJ 110 (Punj) and Sood and 
Company v. Surjit Kaur, 1973 ACJ 414 
(Punj). The deceased was the hub around 
which the whole family revolved. He was 
their mainstay. 

54, On similar considerations judg?s 
in case after case have refused to reduce the 
amount. (See Damyanti Devi v. Sita Devi, 
1972 ACJ 334 (Punj); Sood-and Company 
v. Surjit Kaur, 1973 ACJ 414 (Punj); Jaswent 
Kaur v. Ratti Ram, 1971 ACJ 31 (Punj) and 
Kailaswati v. Haryana State, 1974 ACJ £14 

= ee 1975 Him Pra 35). 

It was argued that the award of 
Rs.’ Fi 100/- will be too high. Reliance was 
placed on Sharda Devi v. Mahalaxmi Stcne 
Mills, ©1973 ACJ 371 (Delhi) and Hara-hi 


Adirajaiah v. Savandamma, 1973 ACJ 203 == ` the 


(AIR 1973 Mys 213). I should perhaps sy 
this. In each case the proper computation is 
a question of fact. “No one knows what is 
the right sum of damage in any particu-ar 
case, and no two cases are alike” (Waldon vV. 
War. Office, (1956) 1 WLR 51 per Singleton, 
L. J.). There is‘ no omnipotent criterion, 
capable of solving all problems arising in the 
law of damages. I would hesitate to pasti- 
culatize the rules governing quantification. As 
recently as 1963 Upjohn, L. J. was moved 
to remark that’ “the assessment of damages 
has never: been an exact science: it is essen- 
tially practical.” (Charter House Credit -v. 
Tolly, (1963) 2 QB 683 (711). The right figcte 
to be awarded has to’ be found empiricaly. 
One’s practical judgment, robust commcn. 
sense and instinct enable one to reach a sound 
conclusion. “At the end of thé day arithn-e- 
tic may have to be mitigated by common 
sense.” Cm v. Jones, (1961) 1 WLR 


56. The distinguishing features of the 
present case are that the widow has not re- 
matried. ` The aged mother has survived 
yond the expectation of the tribunal and con- 
tinues to live in the twilight of her existence. 
After the judgment in this case in 1967 prices 


have risen to such an extent that I cannot 


blame the tribunal for not taking them into 
accöunt. The tribünal could not have gazed 
into’ the future and predict that some date 
the value ‘of the rupee will go down to 37 
paise as ‘is shown in the official index. In 
making the assessment this court can look at 
events since the accident to see whether con- 
tingencies have: become ies, 7 
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57. In Philips v. Ward, (1956) 1 WLR . 
471 (474) Denning, L. J. said : 


“The general principle of English law is 
that damages must be assessed as at the date 
when the damage occurs.” : 


58. This is, with respect, misleading. 
The true principle is that damages are as- 
sessed on the basis of the plaintiff’s loss at the 
date of judgment—trial as well as appellate 
(See Bwllfa and Merthyr Dare Steam Collie- 
ties Ltd. v. Pontypridd Waterworks Co., (1903) 
AC 426 (431). per Lord Macnaghten). In this 
case the tribunal thought the widow will re- 

. She has not. The tribunal thought 
that the aged mother will not live long. But 
here age is yet living to greater age. I can- 
not disregard these vital facts. 

59. For these reasons I would allow 
F. A. O. 171 of 1967 with costs by substitut- 
ing for the tribunal’s figure of Rs. 12,952/- 
the sum of Rs. 24,100/-. The appellants in 
this appeal have already been paid Rupees 
Now ‘they will be entitled, to re- 
cover a sum of Rs. 11,148/- more from the 
respondents, Jawla Devi will get Rs. 6,670/-, 
Prem Singh will get Rs. 2,396/- and Phulan 
Devi will get Rs. 2,082/- in addition to what 
they have already received. The liability of 

insurance company will, however, be 
limited to Rs. 20,000/-. 

60. F. A. O. No. 130 of 1967 is dis- 
missed with costs. Counsel’s fee Rs. 400/- in 
both the appeals. ` 


Ordered accordingly. hes 
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H. L. ANAND, J. 
Bishan Singh, Petitioner v. Smt. Kala 
Wati and another, Respondents. 
C. M. (M) 118 of 1970, D- 18-9-1975. ` 


{A) Slum Areas (Improvement and 
Clearance) Act (1956), Section 19 — Ap- 
plication for permission to evict tenant — 


Onus sa establish status and means of 
an 


It is the landlord who approaches the 
Authority. for permission to evict the 
tenant and the authority has to consider 
whether having regard to the status and 
means of the tenant, he would be able to 
afford alternative accommodation if evict- 
ed. In that sense, therefore, it is initially 
for the landlord to prove the factum of 
the status'and means of the tenant ‘so as 
to justify the permission. Having regard, 


_ however, to the nature of the fact which 


ordinarily would be within the peculiar 
knowledge of the tenant ‘alone, the burden 
cast on the landlord would be a very light 


-one and the moment the landlord produces 
ee 
KS/LS/E67/75/MBR f ' 


134 Delhi [Prs. 1-2] 


Such évidence as he was able: to marshal 
on the question of: the status: and means 
of the tenant, the burden, would shift on 
the tenant who alone is in. a, position to 
disclose his true means, resources and 
status and justify the protection of the 
Statute that he seems in defence to an ap- 
plication for permission. ` (Para 5) 
; (B) Constitution of India, Article 227 
—- Findings of fact — Conclusion based on 
an inference that could possibly be drawn 
from existing material and other circum- 
stances. No interference even if said 
materiai may justify different conclusion. 

3 i (Para 10) 


GC. Lal, for Petitioner: Bharat Inder 
Singh, for Respondent No. 1. . 

ORDER :— By this petition under 
Article 227 of the Constitution of India, 
the tenant challenges an order of the ap- 
pellate. authority under the Slum Areas 
(improvement and Clearance) Act, 1956, 
hereinafter called “the Act”, by which it 
has reversed the order of the Competent 
Authority under the Act refusing permis- 
sion to the landlady to ‘initiate eviction 
preceedings against the tenant. 


2. The , proceedings have had a 
somewhat chequered. history. The dis- 
pute relates to a one room tenement be- 
ing-No. 4298. situated in Basti Nand Ram. 
Gali Barna Khurd Sadar Bazar, Delhi. On 


June 14, 1966, the landlady applied to the. 


Competent Authority under the Act for 
permission: to evict. the, tenant, inter alia, 
on the ground. that, the tenant had been 
in possession of alternative accommoda- 
tion, being premises No. 4284, Gali Barna, 
Sadar Bazar, Delhi, in the same locality. 
The application was resisted by the tenant 
on the ground that the tenant: was ‘a’ man 
of meagre means and had not taken any 
alternative .accommodation.- It. was: can- 
tended that the premises: in ‘dispute -had 
been taken and was being used as a resid- 
ence while the other premises was ‘a shop 
where the tenant was carrying on tailor- 
ing business. The claim of the tenant 
with regard to his means was: contested 
‘by the landlady who filed an. affidavit to 
the effect that the tenant was carrying on 
business of textile commission agent and 
was working as such in Delhi, Bombay 
and Ahmedabad and was earning .abcut 
Rs. 1,000/-- per month. In.a_ rejoinder, 
the tenant filed affidavits of Ganga Das, 

Prem. Chand. Dwarka Parsad ‘and Bharat 
Singh along with the certificates of two 
gazetted officers supporting the claim of 
the tenant that he was hardly able-to earn 
Rs. 100/- or Rs. 125/- per month. on ac- 
count of tailoring business, The allegation 
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that the tenant -was carrying on business 
of commission agent was denied.. By an 
order made on April 29, 1968, the compe- 
tent authoritv refused permission hold~ — 
ing that, on the material placed before the 

authority, the tenant was not earning 
more than Rs. 125/- per month on account 
of tailoring business. It was further held 
that the. _tenant was residing in the pre- 
mises in dispute with his family and was 
carrying on -business in the other pre- 
mises. On the landlady’s appeal, :the ap- 
pellate authority set aside the order of 
the ‘competent authority and remanded 
the case for fresh decision. While the 
appellate authority did not advert to the 
question of the means of the tenant, it 
felt that the real issue was if the tenant 


‘had acquired the other premises before or 


after the demised premises. On remand 
the competent authority again refused 
permission holding that, on the evidence 
on record, he was satisfied that the pre- 
mises in dispute had been taken almost 
six years after the other premises. It was 
further held that while the premises in 
dispute had been taken for residence, the 
other premises was a shop and could not, 
therefore, be said to be an. alternative 
‘On the: question of. status of 
the tenant, the competent authority reite- 
rated its earlier finding that the tenant 
was a tailor earning about: Rs. 125/- per 
month -and had to support a family of six 
persons and, therefore, would create slums 
if evicted. The contention of the land- 


. lady that the tenant was earning Rs. 1,000 
‘per month as.a textile commission agent 


was negatived.: On appeal, the appellate 
authority has by the‘ impugned order re- 
versed. the order of the competent autho- 
rity and granted the necessary permission 
to the landlady. On the question ofthe 
availability’ of the alternative '.accommo- 
dation, the appellate authority has’ held, 
negativing .the finding of the competent | 
authority, ‘that both the. premises had been 
taken by the tenant at more .or less the 
same time. It was further held that the 
availability of the accommodation would, 
therefore, not be a:ground to permit the 
eviction of the tenant’ ‘without ‘reference 
to. the status of the. tenant, iat was: fur- 
ther found on the basis of, the. evidence 


that the tenant was using both the pre- 


mises. for residential purposes and that 
“he may or may not bé-using either or 
both of them for business ‘purpose.’”-: On 
the question of status, the appellate au~ 
thority negatived’ the contention of the 
tenant that he was a, ‘poor tailor earning 
Rs. 125/- per month on the: ground that 
the tenant had admittedly fought Munici- 
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pal Corporation election in the year- 1367 
and could not have done so on the basis 
of the alleged inzome:and that “it is also 
unbelievable that a tailor in Delhi would 
be earning only Rs. 125/- per month when 
an ordinary labourer earns anything >e- 
tween Rs: 6/- to Rs. 4/- per day as deily. 
wages.” It was further pointed out that 


the contention. ôf the tenant was, the-e- - 


fore, not acceptable. “particularly when he 
end his wife have three tenancies in their 
favour”, the third being a shop said to 
have been allotted to her in Rama- Kri- 
shna Puram. The appellate authority 
further observed that “it cannot be den-ed 
that the, responsibility to. ‘establish that 
the respondent was a person deserving of 
the protection. provided by:the Stum Act 
solely. rested'on him” and that “his mere 
assertion without specifically : disclosing 
and substantiating as to why, how and 
from where he earns only Rs. 125/- as an 
established tailor creates a presumption 
against the respondent who has, to my 
mind, failed to come-out with clean hards 
to establish his status. as to be deserving 
of the protection under the. Act.” The 
appellate authority, therefore, held that 
“the respondent's income from the tailer- 
ing profession and other agency jobs .tkat 
he dabbles in does not amount to less 
than Rs. 1,000/- per month which amount 
I consider sufficient to. provide the res- 
pondent with a status anë the means to 
enable him .to find for alternative accom- 
modation in case of his. eviction being 
ordered from: the demised -premises.” It 
was further held that. even otherwise 
“with his having residential accommods- 
tion in premises No. 4284 and professional 
accommodation in the shop. allotted to Lis 
wife in Rama Krishna Puram, this would 
not be a case.where ‘the respondent must 
necessarily. create.an alternative slum in 
case of his eviction from the demised prz- 
mises being ordered”. During the per- 
dency of the petition in this Court and in 


the absence of any. ‘stay. of operation 2f 


the impugned. order, the landlady filed 
an application for the eviction of tke 
tenant and succeeded in obtaining en 
order for the eviction of the tenant. from 
the Additional Rent Controller: who, ky 
his order. of September 18, 1974 held that 
the tenant was Hable to be evicted on the 
ground of personal bona fide need of the 
landlady. The Additional Rent Controller, 
however returned the finding that- the 
tenant could not be said to have acquired 
any other residential premises nor had it 
been established that neither the tenant 
nor any member of his family has been 
staying in-the premises in dispute for a 
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period of six months prior to the filing of- 
the petition as alleged by the landlady. 
The-plea of eviction based on Sections.14 
(1) (h) and: 14°) (d) of the Delhi. Rent 
Control Act was, -therefore, dispelled. 
The order ;of the Addl Rent Controller 
has. since been confirmed by the Rent 
Control Tribunal and-a. Second Appeal is 
said to be- pending in this Court. 


3: The first ground on which the 
impugned order is assailed on ‘behalf of the 
petitioner is that it suffers from the fatal 
infirmity of being based on 2 wholly er- 
roneous approach to the question of onus 
to establish the status and means of the 
tenant. It is contended that it was the 
landlady’s application for permission to 
evict the tenant and it was, therefore, for 
the landlady to establish that the tenant 
was possessed” of sufficient means ‘and 
status so as to disentitle him to the pro- 
tection of the Statute and that the onus 
shifts to the tenant to establish by pro- 
ducing all such evidence as the landlady 
would’ ordinarily be in a position to do. 
It was further contended’ that’ in the pre- 
sent case no attempt was made by: the 
landlady to produte any evidence with 
regard to the status and the means of the 
tenant apart from the vague and indefinite 
allegations in her own, affidavit: It was, 
therefore, contended that the observation 
of-the appellate authority’ that the res- 
Pponsibility to establish that the tenant 
was a person deserving’ of the protection 
a! rested on. nime could: not be justi- 

74, ‘On the Sei hand; it was con- 
tended: on behalf of the landlady that the 
means and status of the tenant was a fact 
which was ‘peculiarly within: the personal 
knowledge of the tenant and it is essential 


‘for the tenant to establish such a fact to 


justify the protection of the Statute -and 
that whatever material was available to 
the landlady had been placed by her in 
the course of her affidavit: ~ 

-5. It is true that it is the landlord 
who approaches the Authority under the 
Act for permission to evict the tenant and 
one of the matters that the authority has 
to consider while granting or refusing per- 
mission is whether having regard to the 


status and means of the tenant, he would 


be able to afford alternative accommoda- 
tion if evicted and would not create fur- 
ther slum. In: that sense, therefore, it is 
initially for the landlord to prove the 
factum. of the status and means of the 
tenant sé as to justify the permission 
Having regard, however, to the nature of 
the fact which ordinarily would be within 
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the peculiar knowledge of the tenant 


alone, the burden cast on the landlord. 


would be a very light one and the moment 
the landlord produces such evidence as 
he was able to marshal on the question of 
the status and means of the tenant, the 


burden would shift on the tenant who 


alone is in a position to disclose his true 
means, resources and status and justify 
the protection of the statute that he seems 
in defence to an application for permis- 
sion. In the present case, the landlady 
filed an affidavit alleging that the tenant 
Was carrying on agency business and was 
éarning Rs. 1 ,000/- per month. 
further stated -in the affidavit that the 
-ténant was well-to-do man and had ac- 
- quired alternative accommodation for his 
residence and that his eviction would not 
involve the creation of any further slum. 
In view of this material, the onus shifted 
to the tenant to disclose the source: of in- 
‘come and to establish that, having regard 
to his means and status, he was entitled 
to the protection of the Statute. This con- 
tention must, therefore, fail. 


6. Lastly, it is contended that the 
conclusion of the appellate authority -with 
regard to the status and means of the 
-fenant has been arrived at without any 
material on the records, is based on con- 
jectures and surmises and in determining 
the question, the appellate authority -has 
ignored the evidence on the question pro- 
duced on behalf of the tenant. i 
. `T.. Learned counsel for the land- 

- lady, on the other hand, contends that 
there was adequate material to justify the 
findings arrived at by the appellate au- 
thority thet the findings arrived at by the 
appellate authority that the appellate au- 

_ thority was entitled to rely on circum- 
stantial evidence and to draw appropriate 


inference from admitted facts and that this - 


Court would not interfere with the find- 
ings in the present proceedings even if it 
was based on an improper assessment of 
the material or even if the appellate au- 
thority may have drawn wrong inference 
from the circumstances or may have even 
ignored some material on the record. 


i 8.. -In order to deal with this con- 
tention, it is necessary to bear in mind 


the limited nature of the jurisdiction of. 


this Court under Article 227 of the Con- 
stitution of India. It has been held by 
the Supreme Court that the power of 
superintendence of High Courts under the 
aforesaid Article being extraordinary miust 
' -be exercised most sparingly. and only in 
appropriate cases and could not be invok- 


ed to correct an error of fact which only - 
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It was. 
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a superior Court could do in exercise of 
its statutory power asa Court of appeal. 
It was further held that- the High Court 
could not in the guise of exercising its 
jurisdiction under Article 227 convert it- 
self into a Court of appeal when the le- 
gislature has not conferred- a right of ap- 
peal and made the decision of the subor- 
dinate Court or tribunal final on facts. It 
was further pointed out that while exer- 
cising such jurisdiction, the High Court 
cannot interfere with findings: of fact re- 
corded by the subordinate Court or tri- 
bunal and its function was limited to see 
that the subordinate Court or tribunal 
functions within the limits of its authority 
and that it could not correct mere errors 
of fact by examining the evidence and re- 
appreciating it. It was further held that 
the High Court could not Have interfered 
in the findings of fact recorded in’ that 
case by the District Court on the ground 
that the District Court misread a part of . 
the evidence and ignored another part of 
it. 


9. The material on the record and 
the findings recorded by the appellate au- 
thority may now be examined in the con- 
text of the aforesaid principles. The au- 
thority, and the appellate authority which 
had dealt with the matter on two specific 
occasions were hitherto concerned with 
two questions, namely, whether the tenant 
had acquired ‘alternative residential ac- 
commodation and as to the means of the 
tenant.. The first question does not sur- 
vive at this stage because it was conced~ 
ed before me that during the pendency of 
the present proceedirgs, the Additional 
Rent Controller and the Rent Control Tri- 
bunal have returned concurrent findings 
of fact that the tenart had not acquired 
any other residential accommodation and 
it could not be said that the tenant or the 
members of his family have not been liv- 
ing in the demised premises so as to ren- 
der the tenant liable to ejectment’ either 


. under Section 14 (1) (d) or Section 14 (1) 


(h) of the Delhi Rent’ Control Act, 1958. 
These findings have become final because 
being against the landlady, the. landlady 
had at-no stage challenged these findings 
and the Second Appeal pending ‘in this 
Court was filed by the tenant in relation 
to the findings that the landlady bona’ fide 
required the premises for her personal 
use, It is, therefore, unnecessary to ‘pur 
sue this point any further. 

10. That, therefore, leaves for con- 
sideration thè material on the question. ‘as 
to the means of the terant in the context 
of his ability to acquire alternative resi- 


dential accommodation, if evicted, without 
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creating. a-further slum. On this queston, 
the appellate authority -had before it, in 
the first instance, the affidavit of the land- 
lady that the tenant was not carrying on 
tailoring business but had been working 
as a textile commission agent in var2ous 
places and earning. more than Rs. 1,070/- 
per month .and that he was a well-tc-do 
man. The further material available to 
‘the appellate. authority was the admission 
made at that stage, as indeed:.before me, 
that the tenant has fought Municipal elec- 
tion from the area in 1967, though =m- 
successfully. As against this, the aumo- 
rity had the affidavit of the tenant himself 
that he was only earning Rs. 125/- per 
month -as a tailor. with which he was sap- 
porting six members of his family inc_.d- 
ing fairly grown-up children and simlar 
affidavits from four other persons referred 
to above besides two certificates from zer- 
tain Government servants supporting the 
claim of the tenant that. he was hanily 
earning more than Rs, 125/- per menth 
from the tailoring business. It was not 
- disputed before me, and is even oter- 
wise well séttled, that the’ authority. as 
indeed, the appellate authority were en- 
titled to draw reasonable inference from 


the facts established on the record, the- 


material available and other circmm- 
stances and it was not disputed that if the 
conclusion was based on an inference that 
could possibly be drawn from the éxis-ing 
material and the other circumstances. it 
would not be open for this Court to ircer- 
fere under Article 227 of the Constitczion 


of India even if this Court feel that the. 


Said. material may equally justify a zon- 
trary inference or a different conclusion. 
The appellate authority has expressed the 
view that the statement of the tenant -hat 
. he was, merely earning Rs. 125/- per 
month from tailoring business was zard 
to believe having regard to the current 
norms of income of- unskilled workmen, 
particularly in the context of the. admit- 


ted fact that the tenant who had fought a ` 
municipal election in 1967, even though . 


unsuccessfully, must be a person witk in- 
fluence and has, therefore, not made true 
disclosures with regard to his means. To 
my mind. such an inference is not only a 
possible inference from the material and 
the circumstances but is fairly reasomable 
one which the appellate authority was 
entitled to make. It is true that in re-sct- 
ing the contention of the tenant, the ap- 
pellate authority has not specifically dis- 
cussed the four affidavits and the hwo 


, certificates filed by the tenant but these - 


affidavits and certificates hardly impzove 
_ the case of the. tenant because they dc not 
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go beyond what the tenant himself says, . 
namely, that he was not earning more 
than Rs. 125/- per month. If the. state- 
ment of the tenant could not be belie: ed 
because it is inherently unbelievable, I do 
not see how the statement could become 
believable merely because it is multiplied 
six times over. A tribunal is entitled to 
reject a statement or a contention as be- 
ing inherently untenable or unbelievable 
having regard to the common course of 
events and the surrounding circumstances 
and that is exactly what the appellate au- 
thority has döne in the present case. | 
11. In the result it must, therefore, 
be held that the impugned order does not 
suffer from any infirmity which may 
justify interference under Article 227 of 
the Constitution of India. The petition 
must, therefore, fail and is hereby dismis- 
sed but, in the circumstances, leaving the 
parties to bear their respective costs. 
Petition valerie, 
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Addisons. Paints and Chemicals Ltd., 
Plaintiff v.. M/s. Sant Ram Parma Nand 
and others, Defendants. 


Ex. Appin. No. 161 of 1975, in Ex, 


` No. 85 of 1973, D/- 12-9-1975. 


(A) Civil P. C. (1908), Section 47.— 
Compromise decree — Questions relating 
to obtaining compromise by fraud and 
misrepresentation — Are outside purview 
of Section 47 proceedings. 


`The consent/compromise decree being 


‘only the’ contract between the parties 


with the seal of the Court super added ‘to 
it, a suit may lie to set aside that decree 
on any of the grounds of which the con- 
tract is voidable such as fraud or mis- 


. representation, but such a question can- 


not be raised in the Executing Court. The 
question relating to misrepresentation ‘or 
fraud do not relate to the execution of a . 
decree but relate to impeaching the de- ` 
cree itself; as being voidable or void hav- - 
ing been obtained on a compromise which 
itself. was obtained by fraud or mis- 
representation. Section 47 is not intend- 
ed to be used for the purpose of investi- 
gating matters relating to the. validity of 
the decree itself when on the face of it - 


. there is nothing illegal about the decree. 


The’ Court executing . the decree is not 
competent to embark on an enquiry into 
facts, which if established, will tend to 
— Orr 
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show that the Court-passing: the decree 
had no jurisdiction to do so. ‘The execut- 
ing Court can only -go into the question 
whether or not the decree’ is a ‘nullity, 
where on the face of the decree-it isap- 
parent that the Court passing’ the decree 
had no jurisdiction or there are patent 
reasons for. doubting the inherent juris- 


diction of the: Court. (Para 61 
Cases Referred: : Chronological’ Paras 
AIR 1970 sc ENA 0971) 1 SCR 66- 

3 : 5 6 


AIR 1962 SC 199 > (1962) 2 SCR 747 oe 
4,5 


ATR 1958 Andh Pra = ` 957) 2. Andh’ 


WR 137 (FB) : 
ATR 1931 All 490 = TER 54 -AH 25 (FB): 
OR. L. Aggarwal, for’ Plaintiff; G g 
Vohra, for” Defendants, © 7 


ORDER :— On August ‘32, 1972, a de- 
cree was passed in Suit No.. 406 of 1971 
in favour of the‘plaintiff and against the 
defendants for the recovery of Rs. 4,12,561 
as a principal and another ‘sum of 
Rs. 1,52,156/~ as interest thereon at 10% 
per annum upto the date of the last in- 
stalment under the decree. The suit was 
compromised. by the parties ` in terms of 
the compromise deed dated. ‘August 19, 
1972 which was ‘recorded’ by this ‘Court 
and a final mortgage decree’ against the 


judgment-debtors was: passed, ‘in terms. of . 


the compromise under which the defen- 
dants were allowed to: pay ‘the decretal 
amount in instalments: - ‘One of the-:terms 
of the -decree was that-in case the defen- 
dants committed default.in- payment- of 
any of the instalments, the entire balance 
decretal amount due on the. date of de- 
fault under the decree-shall become pay- 
able forthwith and the plaintiff will be at 
liberty to apply to-this Court for the sale 
of the mortgaged . property.. The, judg- 
ment-debtors paid a., total ‘amount. of 
Rs. 31,000/- and. thereafter committed de- 
fault in the payment of the instalments 
due under the deeree.. -.-- 

2 The decree-holder aa.” filed 
Execution Case No. 85 of .1973-.and .pray- 
ed for the sale of the mortgaged property 
and to apply the sale proceeds towards 
_ the ‘satisfaction of the _decretal amount 
then outstanding. Prayer was also made, 
that in case of shortfall, the decree may 
be executed against all the judgment deb- 
tors personally, jointly and severally. The 
Execution Application was fled- on 11th of 
September, 1975 and has been pending in 
- this Court. Notice of the application was 

_ issued on. November 28, 1973 to the judg- 
““ment-debtors for appearance before the 
Court on January 31, 194, Thereattet, 


le 
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there were hearings on January 31, 1974, 
February 26, 1974, April 29, . 1974 and 
May 31, 1974 but-nothing substantial wag 
done as ‘the parties reported that they 
were negotiating for a compromise. Ulti- 
mately, the‘objections were filed by judg- 
ment debtors Nos. 1, 2 and 3 on. August 
16, 1974. Reply to the objections has also 
been filed. The ‘following issues were 
framed on February 27, 1975; 


. “1. Whether the ‘objections of me 
judgment-debtor | under Section 47 of the 
C. P. C. are maintainable? ` ©. P. J. D, 

2, Whether the interest allowed is 


Hable to. be reduced: in view of the provi- 
Fi . sions, of, Punjab. Relief of indebtedness 


Act and Usuricus Loans Act? `. 
3.- Whether the objections forming 


subject-matter of issue No.. 2 is open to 


the judgsrient-debtor 2 O. P. D: H. 
4. Whether’ the compromise on the 

basis of which the decree in suit was pand 

ed is not binding on the Judgment-debtor 7 2 
5. Relief. » : i 


‘The ease was being made ready ‘Se trial, 


but before the objections: could he set 
down for the recording of the evidence: 
the present application has been filed by 
the decree-holder. It. is contended, ‘that - 
issues framed by the Court do not call 


for any. oral evidence. ang. can be disposed 


of on-hearing arguments on the basis -of 
the record, of the Court. It is, further 
‘urged, that. the conduct of the. judgment- 
debtors.is mala fide. and. they have been: 
adopting. dilatory . tactics with .a: view to 
delay/defeat. the execution of the decree. 

Reply. to this application . has been filed. 

It is urged that issue. No, 4 is an. issue of 
fact and, it is essential for the judgment- 
debtors to Jead- evidence, ,on this. issue, 


- 3. |. Issue Noi 4 has been’ framed on 
the i ieadinge ‘of - the- parties contained in 
paras. 2 and 3 of -the objection petition 
and its: ‘reply. In para. 2 of the objéetion 
petition it is stated that defendant No. 1 
hag appointed Shri Swatantar’. Kumar, 
Advocate as his counsel; that he did not 
appear when the compromise was put up 
for consideration; that. none of the de- 
fendants appeared in Court when the 
compromise was put up before the Court 
nor were they represented by a duly au- 
thorised advocate; that they had not au- 
thorised any counsel-to appear and/or ac- 
cept the terms of the compromise and 
that the Court did not record anybody's 
statement or even this much, that the 
compromise was acceptable ‘to the parties 
or their counsel. In para 3- of-the objec- 
tion petition. it is stated that the plaintiff 
got the defendants w sign ‘the compromise 
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deed; dated August 19; 1972.by maxing 
mis-representations and- playing - fraud 
upon thèm. Mr. R. L. Aggarwal, learned 


counsel :for the decree-holder had- st=ted- 


at the Bar that he has not-to lead any evi- 
dence in support of the issues. Mr. Võra; 
the learned counsel: for ‘the judgment-eb- 
tors contended thatthe objection to the 
validity of the decree is thus two-2ld, 
based on the pleas contained in parea. 2 
and 3 of the objection petition. So fer as 


the first part is concerned, it is purey a ' 


matter of record of the suit and Mr. Vohra 
does not want to lead any evidence. The 
second aspect of issue No. 4 is based on 
the objection that the plaintiff got the de- 
fendants to sign the compromise dated 
19-8-1972 by making slit a Orena one 
and by playing fraud upon them. 

4. Mr. R. L. Aggarwal, had~ zon- 
tended that. the objections under Sec- 
tion 47 of the Code of Civil Procedure can 
only relate to the execution, discharge 
or satisfaction of the decree;° in cher 
words the question as to the correctness 
or validity of the decree cannot be Fone 
into in execution. proceedings. - According 
to him, the question as to the. validity of 
the decree is not one in. -execution or 
about the discharge or. satisfaction of 
the decree and can be gone into’ onl> -by 
way of a separate -suit and not in ex- 
ecution - proceedings. - However, an ex- 
ception has been made, urged the counsel 
that the validity of-a décree-can be 
challenged in execution’ -proceecings 
when the ground is that:the Court vwoich 
passed the decree was lacking in inherent 
jurisdiction. The objections which im- 
peach the’ decree itself, are not one re- 
lating to the inherent lack of jurisdiztion 
of the Court. In ‘support of his corien- 
tions, the learned <¢ounsel relied on Hira 
Lal Patni v. Sri Kali Nath, AIR 196 sc 
199 wherein it was held:— .- - 

The validity of a-decree 
can be challenged in execution proceed- 
ings only on the ground-that the Gourt 
which passed the. decree was lackins in 

‘inherent jurisdiction in the sense thet it 
could: not have seizin of the case becaise 
the subject-matter was wholly foreiga to 
its jurisdiction or that the defendant -was 
dead at the time the suit had ‘been imsti- 
tuted or decree passed, or some such cther 
ground which could. have the effec of 
rendering -the Court entirely lackins in 
jurisdiction in respect of the subsect- 

matter of the. gu or over the partis to 
iteh 

Reliance | ig a placed on A, Venkzi 
JShayya-v. A. Virayya, AIR 1958 Andi ‘Pra 
1 (FB) wherein it was observed: ` 
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z: . “Under Section. 47 all questions aris- 

ing between: the parties..to the ‘suit in 
which: the decree was -passed or their re- 
presentatives and relating to the execu- 
tion, discharge or satisfaction. of the de- 
eree, shall be determined by the Court 
executing the decree and not by a sepa- 
rate suit. To invoke this.. section, -the 
question raised shall relate to the execu- 
tion, discharge or ‘Satisfaction of the de- 
cree. 

The question sked by the plaintiffs 
in the present case does not relate to the 
execution of the decree for they attacked 
the decree itself on the ground that it was 
void. The correct principle in my view 
has been stated-by Sulaiman, C. J. in 
Mahabir Singh v. Dip Narain Tewari, ILR 
(ATR 1931 All 490) (FB) 
where the learned Judge observed: 

“I am therefore clearly of opinion 
that where the question is either that a 
decree was passed against a dead person 
or was not passed against him at all and 
therefore it is a nullity, pure and simple, 
the dispute does not relate to the execu- 
tion of the decree but aims at its utter 
destruction. - 

` ‘The dispute as`to the execution of a 
decree contemplates the existence of a 
valid decree: Where a decree is without 
jurisdiction or is otherwise utterly -null 


_and void, and can, therefore, be ignoréd 


by a person, his protest is not merely as 
to its-execution ‘but he impeaches the de- 
cree itself. Such a dispute, in my opinion 
is at “within the~ purview of Section 47 
at all.” 


The counsel sinteniace that the objectors 
are not quéstioning the inherent jurisdic- 
tion of the Court in passing the decree in 
the suit; ‘the challenge of the objectors ‘is 
that the decree was obtained: on the basis 
of the-compromise dated August 19, 1972, 
which compromise was obtained by mis- 
representation or fraud: Those questions 
do not, according to counsel, relate to the 
execution of the decree but relate to im- 
peaching the decree itself. 


5. My" enquiry in the present ap- 
plication is only limited to the question 
whether the’ judgment-debtors can chal- 
lenge in the execution proceedings, the 
validity of the decree passed on the basis . 
of the compromise dated August 19, 1972, 
on the ground that the compromise was 
obtained by making misrepreséntation and 
by playing fraud upon them, ` The gene- 
ral rule is that‘an Executing Court can- 
not. go behind the decree, it must take the . 
decree as it is and must proceed fo ex- 
ecute it. it. must take the decree accord- 


r 
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ing to its tenor and cannot entertain 
any objection that the decree is incorrect 
in law or in facts. The function of. the 
executing Court is to enforce and execute 
the decree and not to question its correct- 
ness. There is, however, a well establish- 
ed exception that if there was lack of in- 
herent jurisdiction in the Court which had 
passed the decree, then the decree is a 
nullity and. the executing Court has to 
refuse its execution. The Supreme Court 


in Hira Lal v. Sri Kali Nath’s (AIR 1962 ` 


SC 199) (supra) case had clearly laid down 
that the validity of a decree can be chal- 
lenged in execution proceedings only on 
the ground that the Court which passed 
the decree was lacking in inherent juris- 
diction.: The sense of lacking inherent 
jurisdiction was illustrated as when the 
Court could not have seizin of the case 
because the. subject-matter was wholly 
foreign to its jurisdiction or that the de- 
fendant was dead at the time the suit had 
been instituted or decree passed. Again, 
in Vasudev Dhanjibhai Modi v, Rajabhai 
Abdul Rehman, AIR 1970 SC 1475 the Su- 
preme -Court pointed out that a decree 
may be a nullity, for instance, where it is 
passed without -bringing the legal repre- 
sentatives on the record of the person 
who was at the date of the decree or 
against a ruling prince without a certifi- 
cate. An executing Court may go behind 
a decree when a personal decree has been 
passed against the legal representative of 
a deceased debtor in respect of the debt 
due from the deceased. The Court in 
such a case would be lacking in inherent 
jurisdiction to pass a decree beyond the 
estate of the deceased debtor in the hands 
of the legal representative. The derree 
may be a nullity on the ground of lack 
of pecuniary jurisdiction of the Court 
over the subject-matter of the ‘suit. The 
validity of the decree may be questicned 


on the ground that the decretal Court had ` 


no jurisdiction personal to it. An eject- 
ment decree cannot be passed against a 
tenant unless the Court is satisfied that 
one or more of the grounds mentioned in 
the relevant Rent Control Act exists. De- 
cree passed by a Court in ejectment suit 
in terms of the compromise, without 
satisfying itself if the grounds for evic- 
tion existed, would be a nullity and cannot 


~. be executed. An ejectment decree passed 


on the basis of an award which is made a 
rule of the Court, would again be a nullity 
and the executing Court would have 
been entitled to ignore the decree and re- 
fuse to execute it, In case, where exclu- 
sive jurisdiction is vested in the Court of 
Rent Controller to pass a decree or order 


for ejectment, the decree. passed by .a 
Civil Court would be a nullity and : the 
executing Court would be entitled to go 
into its validity. But all these instances 
relate. to the inherent jurisdiction of the 
Court. There is a clear distinction be- 
tween the existence of the jurisdiction 
and the manner of exercise of that juris- 
diction. The ground of objection which 
has the effect of rendering the Court 
entirely lacking in jurisdiction in respect 
of the subject-matter of the suit or over 
the parties to it, can only be considered 
in the execution proceedings. 


6. - The question whether the com- 
promise deed was obtained from -the de=- 
fendants/judgment-debtors by mis-repre~- 
sentation or fraud is not one which 
relates to the inherent jurisdiction of the 
Court. The executing Court has no juris- 
diction to go into the question whether 
the compromise agreement on which the 
decree was based was valid or binding on 
the judgment-debtors, for that would be 
defeating the decree on the allegation 
that it was obtained by fraud. If the 
consent to the compromise deed was ob- 
tained by fraud or misrepresentation, the ` 
agreement is still a contract but voidable 
at the option of the parties whose consent 
was so obtained. The contract continues 
to be valid till the defrauded party elects 
to avoid it. There was no rescission of 
the compromise till the date of passing of 
the decree and the Court could validly 
act on that compromise and pass a de=- 
cree, Under Order 23, Rule 3 of the.Code 
of Civil Procedure, -the Court had juris- 
diction to pass a decree where it was 
proved to the satisfaction of the Court 
that the suit- has been adjusted by any ` 
lawful compromise. Compromise is. an 
adjustment of:the controversies in-the suit 
by mutual concession. The Court could 
not be said to be lacking in inherent 
jurisdiction, if it acted upon a compro- 
mise which had not been rescinded, even 
if it is assumed that it: was- obtained by 


misrepresentation or fraud. The decree is . - 


not a nullity but might at best be invalid, 
A valid decree cannot be challenged in the 
execution proceedings. > The consent/com- 
promise decree being only the contract 
between the parties with the seal of- the 
Court super added to it, a suit may lie to 
set aside. that decree on any of the grounds}: 
of which the contract is voidable such as 
fraud or misrepresentation, but such a 
question cannot be raised in the Execut- 
ing Court. The questions relating to mis- 
representation or fraud do not relate to 
the execution of a decree but relate to 
impeaching the decree itself; as being 


ALR- - 


1976 : 


voidable or void having been obtained on 
a-compromise which itself was obtained 
by fraud or misrepresentation, It.amount- 
ed to a.plea that the.decree was voidable 
or even void or that it was wrongly pass- 
ed by the Court.. Again if the. question 
of want or absence of jurisdiction. can- 
not be determined without an amount. 
of research, the executing Court is not. 
competent to permit that enquiry to be 
made which would require the Court to 
take evidence. Section 47 of the Code of 
Civil Procedure is mot intended to be used 
for the purpose of investigating matters 


relating to the validity of the decree it- | 


self when on the face of it there is noth- 
ing illegal about the decree. The Court 


executing the decree is not competent to . 


embark on an enquiry into. facts, which if 
established, will tend to show that the 
Court passing the decree hac no jurisdic- 
tion to do so. The executing Court can 
only go into the question whether or not 
the decree is a nullity, where on the face 
of the decree it is apparent that the Court 
passing the decree had no jurisdiction or 
there are patent reasons for doubting the 
inherent jurisdiction of the Court. “When 
a decree is made by a Court which has no 
jurisdiction to make, objection as to its 
validity may be raised in an execution. 
proceeding if the objection appears on the 
face ‘of the record. Where the objection 
as to.the jurisdiction of the Court to pass 
the decree does not appear on the face 
of the record and. requires examination of 
the questions raised and decided at the 
trial or which would have been but have 


not been raised, the executing Court will. 


have no jurisdiction ‘to entertain an’ ob- 
jection as to the validity of the decree 
even'on the ground: of absence of juris— 
diction”. (See V. D. Modi v, Abdul Rah- 
man, (AIR 1970 SC 1475); (supra). The 
questions relating to the obtaining of the 
compromise by fraud and mis-representa- 
tion,. therefore, do not relate to the ex- 
ecution of the decree and ere thus. out- 
side -the scope of the objections under 
Section. 47 of the Code of Civil Procedure. 


7. _ In view cof, my finding, I allow 
this. . application and direct that the 
objection petition be set down for hearing 
of final arguments, as the other questions 
raised: therein relate to legal issues based 
on the record of the suit, There is na 
order es to costs. 

a : Order E E 
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Mohinder Pal Singh, Appellant v. 
Smt. Kulwant Kaur, Respondent. ee 


F. A. O. No. 38 of 1972, D/- 19-8- | : 


1975.* 

(A) Hindu Marriage Act (1955), Sec- 
tions 10, 23 — -Petition for separation by 
husband — Wife alleged to have deserted 
him since 1954 — Petition filed in 1967 
without explaining delay — Spouses liv- 
ing apart throughout for 21 years — Let- 
ters exchanged bearing eloquent testi- . 
mony not of holy wedlock but holy dead- 
lock husband having repudiated substan- 
tially blameless spouse — Held though 
marriage had irretrievably. broken’ down, 
in law Court is helpless to grant any re- 


medy, (Paras 31,.36, 41, 44) 
Cases Referred: Chronological’ Paras 
AIR 1964 SC 40 = (1964) 4 SCR 331 28 
AIR 1957 SC 176 = 1956 SCR 838 30 

Gulshan Rai, for Appellant; S. C, 


Dhanda, for Respondent. 

JUDGMENT :— This.is a husband’s 
appeal against the order of the Subordi- 
nate Judge, first class, cutee January 10, 
1972. 


2 The husband Mohinder Pal `< 


Singh is serving in the Army. He is a | ` 


lieutenant ‘colonel. The wife Kulwant | 
Kaur is a lecturer is Government Girls’ 
College, Chandigarh. She is well edu- ` 
cated. She is an M, A. in more subjects 
than. one. She has foreign qualifications. 
She studied at the London University for 
three years. ‘Today the husband ‘is 46. 
The wife is 45 years of age. ‘There is no 
child of the marriage. - f 


3. The husband and - wife were 
married.on December 25, 1953. The hus- 
band at that time was a captain. He was 
stationed at the Red Fort, Delhi. The 
wife’s father had a guest. house at Karol 
Bagh, New Delhi. The husband used to 
come and stay with: the wife at Karol 
Bagh during his off-time. Till September 
1954 it.may be said that they lived. to- 
gether. 


4, In September, 1954, the hus- 
band left for Indo-China. The wife did 
not want him.to leave India. But. the 
husband was keen. He thought that it 
was an opportunity. of a lifetime. Ulti- 
mately he left. 


*(From order of S, R. Goel, Sub. J.,. ist 
Class, Delhi, D/- 10-1- 1972). 
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5. In ‘October, 1955, he came back 
to India. On ‘his return he was posted at 
Kota. It was a non-family station. 

6. In 1956 the wife left for Eng- 
land for further studies. She came back 
to India in 1959. In 1960 she took up a 
job and started an independent economic 
career. For all these years, that is, from 
September, 1954 till this day the husband 
and the wife have not lived together. 
After 1954 they drifted apart. The gulf 
became wider and wider. 


7. On. October, 6, 1967, the hus- 
band filed a petition under Section 10 of 
the Hindu Marriage Act, 1955, for judi- 
cial separation. He took two grounds. 
First. he said that the wife is in desertion 
since September, 1954. Secondly he al- 
leged that the wife had made his marital 
life “a hell” by her conduct and he was 
labouring under a great mental strain 
‘and frustration, : 

8. The wife defended: the petition. 
She denied these charges. - 

9. The trial Court Amid: two 
issues.. One was:on “desertion. The other 
was on` cruelty, 
` 16, The Kisbánd in ganar ‘of his 
petition examined his two cousins, his 
own father and himself. - The wife in her 
defence examined only herself. 

AL On the-issue of desertion:.the 
trial<Judge came to the conclusion that it 
was the ‘husband who was in. desertion 
and not the wife.. 
there was. no evidence-whatever. :He dis- 
missed the petition with costs. . Now there 
is an appeal to this Court by the husband. 

12. -The main ‘issue in this ‘appeal 
is: Is the wife in desertion? It is not 
disputed that the parties have been living 
apart since : September 1954 when the 
husband left for Indo-China, and after 
that they never came together. The fac- 
tum of separation is admitted. The ques- 
tion is: Who is responsible for bringing 
the cohabitation permanently to an end? 
In other words,. — has the animus de- 
serendi ? 


13. Apart noni “the Bias: ‘of 
witnesses on either side there are about 22 
letters on record exchanged: between the 

parties and their relations. They are a 
mine of information. They are’ the best 
evidence in the case. T have therefore 
decided not to attach any great import- 
ance to oral evidence. The letters ought 
to be the primary source of our informa- 
tion. Oral evidence is at best secondary 
narratives. The earliest letter is of 1953, 
The last letter is of 1960. 
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liked the wife. 


On cruelty.-he found ' 


A. LR. 

‘14. The husband’s marriage was an 
arranged marriage. It was arranged by 
his father. Six years before the mar- 
Triage it was settled: between. :the- two 
families that the appellant would marry 
the respondent. eae te08 the marriage 
was performed, ~ 

15. The most TERA thing 
about this case is that the husband. never 
>. He had no love for her. 
They lived together for a brief space of 
time and -then drifted apart. The hus- 
band never made a secret -of his dislike 
for the marriage. Even before marriage 
he wrote two letters to his uncle in 1953. 
There he said that he was not interested 
in this alliance. He sought the help of 
his ‘uncle to break off the engagement, 
But this was not to be. 

16. In his” letter dated August 23, 
1953, (R. 1) he described the wife’s fea~ 
tures to his uncle. He said this: 

. “Now I tell you what I felt about her. 
She is about 5.2” dark thick set with 
thick features. She is older than me, at- 
least she looks past 23 years.” 

17. In the other letter dated Octo- 
ber 1, 1953, he wrote to his uncle: 

“As for giving a.chance to marriage 
you: know that once married I cannot pos- 
sibly break it off or get married again, as 
for seeing her I saw her for long enough 
to know that our temperaments are com- 
pletely opposite to each other.” 

18. .On- December 25, 1953, the 
marriage was performed The: husband 
hardly. stayed for a day or two-with the 
wife at their matrimonial home.at Talania 
in Patiala. He came back to Army: For.a 
few months the wife stayed with in-laws. 
In September 1954 she left. for her parents 
at Ludhiana, 

- 19. The chusband left ‘for Indo- 


China and remained there for a year. Be- 


fore leaving. for Indo-China he returned 
the car and the lands to the wife which 
were given to her in dowry by her father. 
. - .20.. From Indo-China the husband 
pe letters: Before going to Indo-China 
he wrote letters to her. The gist of these 
letters is-that the husband ‘told the’ wifé 
plainly’ and in no uncertain terms-that it 
was impossible for him to live with her 
and that it was better for both of them 
if they could mutually decide to separate. 
<o 2L On May 3,1954, the wife wrote 


. a long letter of 19 pages to the husband in 


which she måde a passionate appeal that 
he should try to adjust and accommodate 
her so that they can live together. She 
pleaded for amendment and. reconcilia- 
tion, She wanted to save the marriage, 
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22. Apparently this letter. had no 
effect on the husband. . The. husband’s 
reply was of .cryptic brevity. He called 
the wife’s letter: “a psychiatrist's report”, 


23. In 1955 the wife made a com- 
plaint to the military authorities ‘that she 
was not getting maintenance from the 
husband who was at that time away to 
Indo-China. She again made a complaint 
to the- Indian High Commission in U. K. 
in February 1957 when she was in Eng- 
land. These complaints, it seems, greatly 
offended the husband. On Mardi 12, 1957, 
he wrote to his uncle :: 

“I am not going to have aaa to 
do with Kulwant, if possible zet a separa- 
tion However now I wani to 
finish it? (the marriage) (R. 4).- . > 

24, Then there are letters of 1960. 
These letters tell no different tale. They 
are in the same strain. In his letter dated 
January 30, 1960 (R. 12) the Eusband said: 

So ccetedseseeee frustrated and at fault as 
I am, I am convinced that we are not des- 
tined to live together.” 

25. Things ` were aloxid to drift 
aimlessly for another seven years. Final- 
ly the petition was brought in 1967. 

26. The letters leave one in no 
doubt that the marriage has broken down. 
The husband was not willing to accept 
the wife. There is such engaging frank- 
ness in avowing it, -` 
OT. On July 29, 1975, I asked the 
parties to appear in Court, I tried ta 
know their pcints of view with a view te 
reconcile them, if I could. The husband’s 
attitude remained the same.. He said that 
it was now too late in life for him tc 
adopt a different attitude. The wife, om 
the other hand, said that she was not will- 
ing to break the bond of marriage. Even 
now she hopes that some day better coun- 
sel will prevail. and the husband will re- 
turn.to the conjugal fold, It-appeared tc 
me that she had Job like patience, _ 

28. The letters clearly show that 
it is the husband who has wilfully broker 
off conjugal relations. There is foresakin: 
and abandonment. ` There is disruption of 
the marriage. by conduct inconsistent 
with its obligations The husband has 
totally repudiated the obligations of.mar- 
riage. (See Lachman v. Meena, AIR 1964 
SC 40). All through he has been interest- 
ed in the dissolution of the marriage 

“either through mutual correspondence 
arbitration by a third -party mutually: at= 
ceptable to us”, as he put it in his letter 
dated January 30, 1960. But he was no: 
willing to go to Court till 1987. 
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. 29. ~The first two letters written 

by the husband to his uncle give us the 
background of this unhappy marriage. He 
wrote to his uncle that the wife was not 
beautiful and therefore was not to his 
liking. He had no passion for her. He 
wanted his uncle to persuade his father 
to break off the engagement. After mar- 
riage he (the husband) did not change his. 
attitude. It remained as before, rigid and’ 
inflexible, He could not reconcile him- 
self to this marriage. He did not resign 
to his fate. 
. 80. Desertion. means that one 
spouse’ has abandoned matrimonial coha- 
bitation without consent and without 
cause. There are two elements of deser- 
tion: factum and animus. There is the 
physical ‘separation and’ the animus de- 
serendi i e. the intention to bring cohabi- 
tation permanently to an end (See Bipin 
Chandra Shah v, Prabhavati, AIR 1957 
SC. 176). : 
' “3. It was said that the husband 
did not desert the wife. I cannot accept 
this submission. The husband has repu- 
diated a substantially’ blameless spouse. 
The letters are an eloquent testimony of 
the animus. The acts draw their signi- 
ficance from the purpose with which they 
are done -as revealed by conduct or by 
expression of intention. 

32. Even the “most férvent and 
sincere hope of one spouse that there will 
be a reconciliation cannot créate a possi- 
bility of ‘reconciliation when the other 
Spouse is unreconcilable. 

33. For these 21. years the hus- 
band and the wife have not lived together 
even for.a day. The letters clearly de- 
lineate the attitude of the husband to~ 
wards this. marriage and his emotional 
intensity. . It appears that the husband 
had reached a point of no return. He 
lives in a world of his own believing. To 
him. this marriage is not a partnership, It 
is a human bondage.. : 

34. T would, therefore, in .agree- 
ment with the trial Judge, hold that the 
wife is not in desertion, It is the other 
way round. Nor ig there any evidence of 
cruelty. Separation unfortunately there 
is, But it is not of the wife’s making. 

35. There is another reason why 
the husband’s petition must fail, Sec- 
tion 23 of the ‘Hindu Marriage Act pro- 
vides: 

23. (1) In any proceeding ander ` this 
Act, whether defended or not; if the Court 
is satisfied: that-— 

(a) any of the grounds for - granting 
relief exists and the petitioner- is not in 
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any way taking advantage of his or her 
own wrong or disability for the purpose of 
such relief, and 


-e.> nee s.. oes ene 


(d) there has not been any unneces- 
gary or improper delay in instituting the 
proceedings, and’ 


36. Tn my opinion this penton was 
instituted after great delay. The hus- 
band’s case in the petition is that the wife 
is in desertion since September, 1954. The 


‘|petition was filed in 1967, after a lapse of 


more than 13 years. There is no-explana- 
tion whatever of this delay. 


37.. The counsel for the husband 


"said that the crucial period in this case 


is from Septemeber 1954 to 1959. During 


` this period it was argued the wife ought 


. Talania. 


‘and was not willing to accept her. 


. further studies by. the wife. 


to have lived at the husband’s house at 
It was said that the husband’s 
grand mother died in 1959. His two 
sisters were married in 1961 and 1966. 
The wife did not join the husband’s 
family on ‘any of these occasions. Next 
it was said that the husband was always 
willing to take the wife but she left for. 
England without his consent. 


‘38. - These arguments do. not ap- 


` peal to me. The wife was not expected to- 


live at her husband’s father’s house when 
the husband himself was not living there 
When 
the wife left for England this was not 
with an intention to put an end to cohabi- 
tation. The husband never objected to 
In fact he 


` encouraged her’ to continue her studies. 


(See R. 14 dated 15-1-1954, R. 11 dated 
7-6-1954 and R. 19 dated 2-11-1954). After 
the husband had abandoned her she had 
no other course except to build her own 
future by pursuing further studies and 
take up a job. There is no evidence that 
the husband paid maintenance at any 
time to the wife. . 

39. In none of the letters not even 
in those which the husband wrote in 1960 
did he ever take any exception to higher 
studies being prosecuted by the wife. 

40. There is a touch of sadness in 


this case. It appears to me that the hus-. 


band and the wife are not “made for- each 
other”, There is no give and take. 
that is the. stuff of which marriage is 
made-of, There is no play in the joints. 


- Peaceful co-existence of husband and wife 


is now outside the realm of possibility. 
41. 


this case it has proved to be an unresolved 
conflict. In-.1934 -Sir Alan Herbert, the 
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- say him or her. 


And - 


Marriage is an alliance. - In- 


A.I R. 


promoter of the Matrimonial. Causes Act, 
1937, wrote. a book. .He called it Holy 
Deadlock. I think this marriage can well 
be described as a holy deadlock. . It’ has 
long ceased to be a holy wedlock. Such 
a case as this cries aloud for reform. 


42. — Our matrimonial law is based 
on the doctrine of matrimonial offence,. 
Divorce is for a real matrimonial wrong. 
Culpability is a ground ‘of divorce. It 
cannot; just be granted: for the trivial ups 
and downs of married life. It cannot be 
granted even where the Court is satisfied 
that the marriage has completely broken 
down or broken up, whichever. way one 
may put it. 


43. The Hindu Merviage Act has 


_introduced the principle: that a broken 


marriage can be treated like any: other 
civil wrong; prove-the wrong done to you 
and the law will grant its remedy. Here 


- the finding is that the husband is in de- 


sertion. He cannot therefore..take ad- 
vantage of his own wrong. Law cannot 
come .to his help. 


44. This is- a broken. marriage, 
There is no reasonable prospect ‘of a re 
conciliation. But in law no remedy can 
be given to the husband. We have to ap- 
portion the “fault” or the. “guilt”, 

45, In England the twentieth cen- 
tury has seen fundamental changes in this 
law. The principle of matrimonial offence 
came under pressure and is now destroy- 
ed. The new Divorce Reforms Act, 1969 
has eliminated the doctrine of ‘the matri- 
monial offence, There is now only one 
ground of divorce — “irretrievable break 
down” of marriage. ue 4 


46. As Sir Jocelyn Simon- Presi- 
dent of the Probate Division has said: 
. . "If even one of the parties adamant- 
ly refuse to consider living with the other 
again, the Court is in no position to gain- 
The Court cannot-say. ‘I 
have seen your wife in the witness-box. 
She wants your marriage to continue. She 
seems a most charming and blameless 
person. I cannot believe that the mar- 
riage has really brokén down.’ The hus- 
band has only to reply. ‘I’m very sorry 
it’s not what you’ think about her that 
matters, it’s what I think. I am not pre- 
pared to live with her any more.’ He 


. may. add for good measure, ‘What is more, 


there is another person with whom: I pre- 
fer to live.’ .The.Court may think that 
the husband is behaving wrongly. and un-. 
reasonably; but how is it to hold that the 
marriage. has nevertheless not ~ irretriev- 
ably. broken down?” -(Riddle -Lectures 
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1970 — Reprinted in Raydon on Dire 
(lith ed.) p. 3223). - 

47. These observations aptly Adie 
to the present case. But the law in India 
ig different from the matrimonial law in 
England. Judges must’ administer the 
law as it is and: not as it should be. 

48. For these reasons I would dis- 
miss the appeal. I would leave the par- 
ties to bear their own costs throughout. 

Appeal dismissed. 





‘ATR 1976 DELHI 145 
AVADH BEHARI, J. 

Ganga Persnad and another, A>pel- 
lants v. Smt, Tribeni Devi and others, 
Respondents. 

S. A. O. 91 of 1973, D/- 14-8-19%.* 

(A) T. P. Act (1882), Section 10 — 
Notice to quit — Lessee dying leaving be- 
hind widow and three sons — Whether 
separate notice to each necessary. 

Where the lessee died leaving behind 
a widow and three sons and there was 
nothing to show that they were liviug in 
commensality a notice served on the 
widow alone is not sufficient despite the 
fact that the names of the sons were also 
mentioned in it (1899) 4 Cal WN 572, 
Distinguished; 1974 Raj LR 23, Relied on. 

(Paras 15, 19) 

The heirs o7 the lessee are co-tenants 
and not joint tenants. This is the posi- 
tion in view of Section 19 (b) of the Eindu 
Succession Act, 1956. The principle of 
joint tenancy is restricted in Hindu Law 
to the relations between the coparceners. 
It has no application outside the coparce- 
nary. It does not apply to the reletions 
between the coparceners and their land- 
lord. Courts strongly lean against joint 
tenancy. The principle of joint terancy 
appears to be unknown to Hindu Law ex- 
cept in the case of coparcenary between 
the members of an undivided family.’ 

(Paras 18, 20) 
Cases Referred: Chronological Paras 
1974 Raj LR 23 = 1974 Ren CR 47 15 
AIR 1970 All 389 = 1969 ALLJ 19, 17 
1970 Ren CR 99 = a060 All LJ 1116 18 
AIR 1963 SC 468 = (1962) Supp 3 SCR 
461 16 
(1899) 4 Cal WN 572 
(1896) ILR 23 Cal 670 = 
(PC) 


19, 21 
23 Ind Arp 37 
20 


*(Against order of G. C. Jain, Rent Zon- 
trol Tribunal, Delhi, D/- 31-1-1973. 
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D. L, Malhotra, for Appellants; Arun 
Kumar, for Respondents. 

JUDGMENT :— This is an appeal 
against the order of the Rent Control 
Tribunal dated January 31, 1973. 

2. The facts are these: Ganga Pra- 
sad and Hardwari Lal are the landlords 
and owners of a house No, 2790 situated 
in Gali Rajputana, Sabzi Mandi, Delhi. 
In one room there was a tenant. He was 
Sukh Ram. He is now dead. 

3. In 1970 the landlords brought a 
petition for eviction against Sukh Ram’s 
widow, his major son and two minor 
sons. Ejectment was claimed on a num- 
ber of grounds. It is not necessary to re~ 
fer to those grounds, 

4. The Additional Rent Controller 
ordered eviction of the tenant on the 
ground that the premises were required 
bona fide by the landlords for themselves 
and for the members of their families. 
This order was made on July 21, 1972. 
The Additional Controller gave them six 
months time to vacate the premises. 

5. . The widow and the sons appeal- 
ed to the Rent Control Tribunal. The 
Tribunal allowed the appeal. It set aside 
the eviction order. Now there is an ap- 
peal to this Court. 

A The Tribunal affirmed. the find- 
ing of the Additional Controller that the 
premises were required bona fide by the 
landlords. But it differed from him on 
the question of the validity of notice to 
quit. The Additional Controller had held 
that there was a valid notice of termina- 
tion of tenancy. The Tribunal on the 
other hand came to a contrary conclusion. 
It held that the notice was not sufficient. 

7. Before the eviction petition was 
brought the landlords served a notice 
dated September 6, 1969. on Tribeni Devi 
widow of Sukh Ram. She received the 
notice. This notice mentions the names 
of Kalu Ram, the major son, Vishnu and 
Ramesh the minor sons. It requires them 
to vacate the premises. The service of 
notice on Tribeni Devi was held to be 
proved by the ‘Tribunal. 

8. The Tribunal held that the 
widow and the three sons were co-tenants. 
Therefore each of them was entitled to a. 
notice. Since the notice was admittedly 
served on one of them, namely, Tribeni 
Devi, the notice was held to be insuffi- - 
cient. 

9: The counsel for the landlords 
has contended that the view of the Tri- 
bunal that the widow and three sons are 
co-tenants is erroneous in law. He says 
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that they are joint tenants, It is further 
submitted that notice on Tribeni Devi is 
sufficient as the notice is addressed to his 
sons as well. In a word it is contended 
that a notice to one of the heirs is a valid 
notice to all, 

10. Admittedly Sukh Ram was the 
tenant: of the landlords; He has died 
Admittedly he has left a widow and three 
sons. It is said that he has left daugh- 
ters also. But I will not go into that ques~ 
tion. 


li. Admittedly no notice was 
served on the major son Kalu. As re- 


gards the minors it is urged that notice to 
the widow’ will be taken to be on behalf 
of the minor sons as well. But the widow 
did not represent the interest of Kalu 
Ram. She represented her own interest, 
It is a-question of fact in each case whe- 
ther one of the co-tenants is authorised 
by the other co-tenants to represent them: 
. 12. On the death of Sukh Ram his 
heirs inherited the tenancy .as. co-tenants 
and not as joint tenants, They have unity 
of possession but not unity of title.. The 
interest of. the lessee vested in them. 
: 13. A person who obtains a. ‘share 
. of a leasehold either by assignment or , by. 
inheritance becomes a co-tenant in the 


whole tenure; and so far as thé relations © : 


between him and. the landlord are’ con~ 
cerned he cannot be held to “hold. any 
estate in severalty. Each such person be- 
comes a tenant-in-common óf, the wholé 
estate by reason of the rule. of the in- 
divisibility of the estate without the land- 
lord’s consent, and has privity of estate 
_ with the ‘landlord in respect ‘of. the whole 
estate. 
lord for the whole rent. 
` 14, Thé estate of the lessee. is an 
estate of ‘inheritance, and the interest Of 
the lessee after his death vests in his heirs, 
executors or. devisees. This is not so ex- 
pressly stated in the Transfer of Property 
Act for that Act does not deal with the 
-subject of succession.. The Hindu Succes 
. sion Act deals with it (see Section 19 (b)). 
This is the legal- position- -où the death of 
the lessee. (See Mulla — Transfer of 
Property Act 6th edition,.page 645), 
~ 35. The heirs of Sukh Ram are do~ 
tenants, They ' were “not joint tenants, 


by Section 19 (b) of the Hindu Succession 
- |Aet, 1956. A Division Bench of this Court 
has taken this view: See Smt. Vidya~ 
wanti v. Tokan Das, (1974 Rai LR 23). I 
fien bound. by:-the Division . Bench. : ‘It 





- follows therefore that the interest of Kalu 
at least had not been determined. The 
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. Shafiqa v. Maqsood Ahmad Khan, . 


Each tenant is liable | to the ms : 


This is the ‘answer given to this question . 


A.I. R. 


Tribunal,.I think, .was right in holding 
that since the landlords had not served 
notice of termination of tenancy on all 
the- heirs the ejectment lela was not 
maintainable,- 

. 16.. The counsel for the landlords 
has referred me to a number of rulings, 
First he. cited Kanji Manji v. The. Trus- 
tees of the Port of Bombay, AIR 1963 SC 
468. That was admittedly a case of joint 
tenancy. Two persons were fhe tenants 
of Port Trust under a deed of assignment, 
Notice was served on one of them. The 
other had died. The Supreme Court held 
that notice to one of the joint tenants is @ 
good -notice, It was not necessary to 
serve notice on the heirs of the deceased, 


17. The counsel then referred to 
Smt. Vishnawati v. Bhagwat Vithu Chow- 
dhry, ATR 1970 All 389. That was a deci- 
sion on different facts. There the widow 
was found to have been recognised as a 
tenant. Notice was served on her, A 
Tearned single Judge held that this was 
sufficient notice, But in the present case. 
it has not been shown that the landlords . 
had recognised the widow as their. tenant, 


‘They themselves mentioned in the notice 


that the sons of Sukh Ram, are > also their 
tenants,” 

18. The. counsel then ` cited Smi 
1970 
Ren CR 99 (Al), The Tribunal has main- 
ly relied on this ruling in coming to the 
conclusion that the heirs of Sukh Ram be~ 
came. tenants~in-common and each of them 
was. the owner of a specific. interest in 
Property. Notice to one of them did not 
have the effect of determining the inte- 
rest of the other heirs also.. This ruling 
was sought to be distinguished: by the ap- 
pellant’s counsel on the ground that it re- 
lates to Muslims. and is based on their 
personal law. I do not agree with this 
distinction, The case has not been decid. 
ed on that.ground, The learned, Judge 
proceeded -on the general principle of law. 
He held that in the case of tenants-in~ 
common each one of them was. entitled to 
‘a’ notice. * On the death of the tenant his 
heirs took ‘Interest as tenants- “in-common 
and not as joint tenants, i 


19, Lastly .the counsel. submitted 
that the' heirs of Sukh Ram formed a 
joint Hindu family. -They were living in 
commensality. Notice to one is -a notice 
to all the coparceners, He cited Rajoni 
Bibi v. Hafisonnissa Bibi, (1899) 4 Cal WN 
572 in support of the submissions In that 
ease it was ‘held that there. were joint 
tenants. They were living in commensa- 
lity. Notice was addressed to all of them, 
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But it was handed over to one of them 
who acknowledged. it. 
f Calcutta High Court held that the =er- 
vice of notice was good service. In my 
opinion this ruling has no application. 
That the heirs were living in commersa~ 
lity has neither been pleaded nor proved 
in this case. The case was not fought on 
this ground. 7 

20. The principle of joint tenancy 
is restricted in Hindu Law to the rela- 
tions between the coparceners. It has no 
application outside the coparcenary. It 
does not apply to the relations betw2en 
the coparceners and their landlord, Comrts 
in the country strongly. lean against wint 
tenancy. The principle of joint’ tencacy 
appears to be unknown to Hindu Law ex- 
cept in the case of coparcenary betv-een 
the members of an undivided family. See 
Sogeshwar Narzin Deo v. Ram Chamdra 
Dutt, avon) ILR 23 Cal 670 at page 879) 
(PC). 


21. It must be noted that Re'oni 
Bibi’s case (1899) 4 Cal WN 572 (supra) 
was decided in 1899. This was before the 
Hindu Succession Act, 1956.° Now the 
Act of 1956 has to be followed, 

22. In the result, I would dismiss 
the appeal. I, however, leave the pacties 
te bear their own costs. 

; Appeal dismissed. 
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AVADH BEHARI, J. 

Jagdish Rai and others, Petitioners v, 
Smt. Sant Kaur, Respondent, 

Civil Revision No. 386 of 1975, D/- 
14-8-1975. 


(A) Civil F. C. (1988), O. 7, R. 11, 
O. 14, R. 2 — Question of court-fee ought 
to be decided as preliminary point. (Court 
fees Act (1870), Ss. 9, 10, 12). : 

The questicn of court-fee is a pereli- 
minary point which ought to be decded 
by the Court before proceeding to dezide 
the merits of the case, A judgment dismis- 
sing a suit on the merit as well as holding 
that the court-fee paid is not sufficiezt is 
not proper. (Para 8) 
Cases Referred: Chronological - Paras 


AIR 1962 All 549 7 
AIR 1960 All 372 7 
AIR 1960 Pat 527 = 1960 BLJR 505 6 
AIR 1941 All 55 = 1940 AI LJ 891 7 
8 
3 
6 


A! 


AIR 1938 Lah 311 = 40 Pun LR 88 3, 
AIR 1935 Lah 75 = 152 Ind Cas 799 
AIR 1933 Lah 208 = 


KS/BT/E90/75/RSK. 


34 Pun LR 84 


Jagdish Rai v. Sant Kaur (Avadh Behari J.) 


-A Division Bench: 
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AIR 1925 Lah 131 (1) = 82 Ind Cas 588 6 
AIR 1925 Lah 326 (2) = 7 Lah LJ 18 6 
ILR (1885) 7 All 528 = 1885 All WN 140 


; 6 

G. N. Aggarwal, for Petitioners; G. L. 
Rawal, for Respondent. — 

ORDER :— This is a revision petition 
against the order of the subordinate Judge 
dated April 16, 1975. 

2. The plaintiff brought a suit for 
possession and recovery of damages. The 
defendant raised the plea that the suit is 
not properly valued for purposes of 
court-fee and jurisdiction. An issue was 
framed. The learned subordinate Judge 
refused to try this issue as a preliminary 
issue. The defendant has come in revi- 
sion. 

3. -. When an objection as to court- 
fee is raised the Court should decide that 
objection first before proceeding to dis- 
pose of the suit on any other ground. If 
the matter requires investigation it should 
record the evidence of the parties bear- 
ing on the point and if it finds that the 
court-fee paid .is insufficient should stay 


further proceedings in the suit and call 


upon the plaintiff to make good the defi- 
ciency within -a specified time (See Walaiti 
Ram v. Gopiram, AIR -1935 Lah 75). It is 
improper for the Court to hold up the 
decision on the question of court-fees until 
the end of the suit and to incorporate it 
in the decree. (See Sis Ram v. Sohan Lal, 
AIR 1938 Lah 311). : 

4. . The Court’s power to see that 
the proper court-fee is paid includes the 
Power to see that the plaint or memoran- 
dum of appeal is properly valued where 
the court-fee depends on the value of the 
subject-matter of the suit or appeal. O. 7, 
R. 11, clause (b) of the Code of Civil Pro- 
cedure expressly confers on the Court the 
power to require the plaintiff to. correct 
the valuation of the suit where the Court 
finds that he has undervalued it. The 
provisions of Sections 9, 10 and 12 of the 
Court-fees Act also contemplate a deci- 
sion by the Court as to whether. the valua- 
tion of the suit has been properly made 
by the plaintiff, But-the proper stage for 
the Court to raise and deal with a ques- 
tion of court-fee or valuation is before 
the merits of the case are dealt with. It 
is not proper for the Court to deal with 
the question along with the merits of the 
case and pass a consolidated, single judg- 
ment at. the end of the case disposing of 
both the questions as to court-fee as well 
as the merits of the case. i 

5. The Court is not bound to ac- 
cept the plaintiffs estimate of the value 
of the subject-matter of a suit, Under 
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Order 7, Rule 11, clause (b) of the Code of 
Civil Procedure the Court is empowered 
to reject the plaint if it is undervalued 
and the plaintiff on being required to 
correct the valuation within a given time 


fails to do so. This provision will apply - 


both to the valuation for purposes of 
court-fee as well as valuation for purposes 
of jurisdiction. The power to require the 
valuation to be corrected implies also the 
power to require additional ` court-fee 
where ad valorem fee is payable. If the 
additional court-fee is not paid within the 
time given by the Court, the plaint may 
be rejected. But if on the valuation be- 
ing corrected it is found that the suit does 
not fall within the jurisdiction of the 
Court in which it has been filed, the plaint 
should be returned for presentation to 
the proper Court under O, 7, R. 10, Code 
of Civil Procedure. The Court has no 
power in such a case to demand additional 
court-fee and reject the plaint under O. 7, 
R. il for non-payment of the requisite 
court-fee. i 

6. Once the case has been disposed 
of, the Court becomes functus officio and 
has no longer any jurisdiction to require 
the payment of any court-fee. To record 
findings on all issues and after dismissing 
suit on merits, to require payment of ad- 
ditional court-fee is illegal and contrary 
to correct legal procedure. (See Mahadei 
v. Ram Kishan Das, ILR (1885) 7 All 528; 
Abdullah v. Secretary of State, AIR 1925 
Lah 131 (1); Ismail Shah v. Saleh Muham- 
mad Shah, AIR 1925 Lah 326 (2); Durga 
- Devi v. Parbati, ATR 1933 Lah 208 and Sri 
Sri Mahabirji v. Saraswati Devi, ATR 1960 
Pat 527). 

7. In Uttar Pradesh Section 6 of 
the Court-fees Act has been amended. 
Sub-sec. (4) of Sec. 6 specifically directs 
the Court to decide the question of court- 
fee before any other issue.. It cannot be 
postponed till the decision of the entire 
suit. (See Baijnath v. Tejpal, AIR 1941 
All 55; Narain Parsad v. Banarsi Das, AIR 
1960 Al 372 and Dewari Lal v. Sunder 
Lal, AIR 1962 All 549). Even without the 
State amendment the law remains the 
same. 

8. To sum up the question of 
court-fee is a preliminary point which 
ought to be decided by the Court before 
proceeding to decide the merits of the 
case. A judgment dismissing a suit on the 
merits as well as holding that the court- 
fee paid is not sufficient. is not proper. 
(See the case of Sis Ram, AIR 1938 Lah 
311) (supra). 

9. The counsel for the defendant 
submitted to the trial Court that the issue 


Emmanual S. Peters v. Alice Peters 


ALR 


regarding the valuation of the suit be 
decided as a preliminary issue. The coun~ 
sel for the plaintiff opposed this prayer. 
He said that the defendant was interest- 
ed in delaying the suit and therefore all 
the issues be tried together. This argu= 
ment found favour with the court, 

10. It is unfortunate that the 
above decisions were not brought to the 
notice of the trial judge. If that had 
been done I am sure the judge would 
have decided this point as a preliminary 
issue and this avoidable delay could 
have been saved. The course adopted by 
the Court belaw has led to unnecessary 
delay in the disposal of the suit, though in 
this Court I have disposed of the revision 
in the course of less than one month. I 
ae thought it necessary to restate the 
aw. : 

11. The counsel for the plaintiff 
submits that this preliminary issue should 
be tried expeditiously. The request is 
reasonable, The trial Judge will fix a date 
for the evidence of the parties on this 
issue. He will try to decide this issue 
within a periol of three months, There 
will be no order as to costs. 

Order Scepro mes: : 
fra nm ereenennn a E 4 
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H. L. ANAND, J. ; 

Emmanual Simon Peters, Appellant 
v. Mrs. Alice Feters and another, Respon- 
dents. 

C. M. 179 of 1975 in F. A. O. 117 of 
1971, D/- 12-8-1975, 

(A) Civil P. C. (1908), O. 41, Rr. 17, 
19: — Court cannot dismiss appeal on 
merit in absence of the appellant — Such 
dismissal would tantamount to dismissal 
in default of appearance — Such a judg- 
ment can be set aside under Rule 19 on 
sufficient cause being shown. AIR 1937 All 
284 and AIR 1966 All 1 (FB), Dissented 
from, 

The appellate Court has no jurisdic- 


tion to dismiss the appeal on merit in the .. 
‘absence of the appellant. Such a course 


is bound to cause hardship to the appel- 
lant because he would have no remedy to 
have the order set aside by the Court 
that made it in view of the provision of 
Rule 19 of the said Order. The position 
where either the appellant or his counsel 
appeared but either refused to make a 
submission or was unable to do so, would 
however, be different. AIR 1973 Pat 166, 


AT/BT/A126/76/RSK 
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Relied on; AIR 1957 All 284.and AIR 19€6 
All 1 (FB), Dissented from. (Para #) 

As there is no jurisdiction to dismiss 
the appeal on merits in the absence of tre 
appellant, the judgment dismissing tke 
appeal on merits would tantamount in 
law to a judgment dismissing the appeal 
in default of appearance, and that beirg 
so, there would be ample power in tte 
Court under the provisions of Rule. 19 70 
set aside such a judgment on sufficient 
cause being shown. (Para 7) 
Cases Referred: Chronological Paras 


AIR 1973 Pat 166 = 1972 Pat LJR 605 


3.6 

AIR 1966 All 1 = 1965 All WR (HC) 231 

(FB) 6 

AIR 1963 SC 146 = (1963) 2 SCR 733 6 

AIR 1944 Mad 298 = 57 Mad LW 192 4 

AIR 1937 All 284 = 1937 All WR 122 k 
4, 

K. L. Budhiraja, for Appellant; HE. R. 
Bhutani, for Respondents. 

JUDGMENT :— By this applicatien 
under Section 1531 of the Code of Civil 
Procedure, the petitioner, an appellant in 
F. A. O. 117/71, prays that the order made 
by this Court on November 12, 1975, dis- 
missing the appeal on merits by a detailed 
judgment, though in the absence of tie 


appellant and his counsel, be set aside on , 


the ground that, for reasons which are set 
up in the application, the appeal could not 
have been heard on the merits on tae 
date on -which it was heard and decided 
and because this Court had no power or 
jurisdiction to dismiss the appeal on mer:ts 
in the absence of the aprellant and Lis 


counsel and thai such dismissal must, 


therefore, be treated as if it was a dis- 
missal in default under Rule 17 of 
Order XLI of the Code of Civil Proce- 
dure, 


2. The appeal was listed for dis- 
posal on November 12, 1974 but it appeers 
that prior to it, when it came up for heer- 
ing on November 7, 1974, learned counsel 
for the appellant had pointed out that tne 
appellant had filed an application in the 
Registry of this Court under Order XLI, 
Rule 27 read with Section 151 of the Code 
of Civil Procedure and prayed that tne 
hearing of the appeal be postponed till 
after the said application had been listed 
and decided. It, however, appears tkat 
although the appeal was listed, as referr2d 
to above, the application of the appellant 
was returned to the appellant because of 
some objection and was re-filed by tne 
appellant only after the appeal had bean 
heard and decided on November 12, 1974. 
The appellant apparently remained uncer 
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the impression that the appeal would nei- 
ther be listed nor heard until the applica- 
tion of the appellant had been lisied and 
disposed: of obviously because the decision 
of the application in favour of the appel- 
lant would have, to an extent, made a 
difference in the evidence that could be 
considered at the hearing of the appeal. 


3. Shri Budhiraja learned counsel 
for the appellant, contended that (a) by 
virtue of the provisions of O. XLI, R. 17 of 
the Code of Civil Procedure, this Court 
had no jurisdiction to dismiss the appeal 
on merits in the absence of the appellant 
and his counsel, and (b) the dismissal of 
the appeal be treated as dismissal in de- 
fault and as there has been sufficient 
cause for non-appearance of the appellant 
and his counsel on the date of hearing, 
the ex parte order should be set aside in 
exercise of power under R. 19, O. XLI of 
the Code of Civil Procedure and the other 
enabling provisions of the Code and the 
appeal listed for hearing. In surport of 
his contentions, learned counsel relies on 
a Division Bench Judgment of the Patna 
High Court in the case of Deco Dutta 
ae v. Ram Naresh Singh, AIR 1973 Pat 

6. 


4. The application is opposed on 
behalf of the respondents on the ground 
that an application, in so far as it pur- 
ports to seek a virtual review of the 
judgment is not maintainable and since 
the appeal was not dismissed in default 
of appearance, there was no question of 
ex parte order being set aside, I: is fur- 
ther contended that this Court had ample 
Power to dismiss the appeal on merits 
even in the absence of the appellant. 
Learned counsel relies on a decision of 
the Allahabad High Court in the case of 
Mohammadi Hussain v. Mt. Chandra, AIR 
1937 All 284 in support of his last conten- 
tion and on a judgment of the Madras 
High Court in the case of Shiva Subra- 
mania Chettiar v. Addaikkalam Chettiar, 
AIR 1944 Mad 293. 


5. After hearing learned counsel 
for the parties, it appears to me that the 
judgment must be set aside and the ap- 
peal be restored for disposal in accord- 
ance with law.. 


6. Order XLI, Rule 17 of the Code 
of Civil Procedure provides that when on 
the date fixed or on any other date to 
which the hearing may be adjourmed, the 


appellant does not appear when the ap- 


peal is called for hearing, the “Ccurt may 
make an order that the appeal be dismis- 
sed”, In the Code of 1882, the word used 
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in the corresponding provision was “shall”: 
. This led to some controversy if having 
regard to the discretionary nature of the 
provision in the new Code, the appellate 
Court has any jurisdiction to decide the 
appeal on merits where the appellant does 
not appear or.is either bound ‘to- 

the appeal for default- of appearance or 
adjourn it to any other date, as envisaged 


by Rule 17. A review ~f the decisions of- 


the various High’ Courts on the question 
discloses that except the Allahabad High 
Court, AIR 1937 All 284 which has taken 
the view that the appellate Court would 


be empowered to decide the appeal ‘on. 


merits’ in the absence of the appellant 
and was not bound to dismiss it in de- 
fault of appearance or to adjourn it, there 
is near unanimity among the other High 
Courts that the appellate: Court has no 
such jurisdiction dnd’ was bound to either 
dismiss the appeal in default or adjourn 
the same. Most recent of the decisions is 
that of the Patna High Court in Deo Dutta 
Singh, AIR 1973 Pat 166 (supra) on which 
reliance is placed on behalf of the appel- 
lant and all the other decisions have been 
referred to in that judgment. Untwalia, 
C. J., as his Lordship then was, pointed 
out in that case that having regard to the 
provisions of Order XLI, Rule 17 and the 
rules that follow that the appellate Court 
would have no jurisdiction to dismiss an 
appeal on merits in the absence of the ap- 
pellant and has succinctiy brought out 
the difficulties that would arise if-a con- 
-trary view was taken’. It was ‘further 


pointed out that the.decision of the Allaha- 


bad. High Court in the case of Mohammadi 


Hussain, AIR 1937 All 284 (supra) did: not 


represent the true legal position and that 
the later decision of that High Court in 
Babu Ram v. Bhagwan Din, AIR 1966 All 
4 (FB) was. based’on a misreading of cer- 
tain. observations of the Supreme Court 
made in the case of Sukhpal Singh v. Kal-~ 
yan Singh, AIR 1963 SC 146. In view 
lof the preponderance of judicial opinion 
on the question, with which I am in res- 
pectful agreement, I am of the view that 


the appellate Court would have no juris-: 
diction to dismiss the appeal on merit. in 


the absence of the appellant. Such a 
course was bound to cause hardship to the 
appellant because he would have no re~ 
medy to have the order set aside by the 
Court that made.it in view of the provi- 
sion of Rule 19 of the said Order. 
position where either the appellant or his 
counsel appeared but either refused “to 
make a submission or was unable to do so, 
would however, be different, as was 
pointed out both in the decision of the 
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Patna High Court and the fudament of 
the Supreme Court referred to above. 

T. So far as the question as to the 
maintainability. of the application either 
for review or under Order XLI, Rule 19 
is concerned, it appears to me that once it 
is held, as I have held above, that there 
was no jurisdiction to dismiss’ the appeal 
on merits in the absence of the appellant, 
the judgment dismissing the appeal on 
merits would tantamount in law to a judg- 
ment dismissing the appeal in default of 
appearance, and that being so, there 
would be ample power in the Court under 
the. provisions of Order XLI, Rule 19 to 
set aside such a judgment on sufficient 
cause being shown, 

8 It was not disputed that the 
circumstances set out above would con= ` 
stitute sufficient ground for the non-ap~ 
pearance of the appellant when the ape 
peal was called for hearing. 

9. In the way I have looked at the 
matter it is unnecessary to consider if the 
plea of the applicant amounts to a review 
and if it is maintainable, 

10. In the result, the application 
succeeds,’ The judgment of this Court 
made on November 12, 1974 in F. A. O. 
117/71 is set aside and the appeal of tha 
appellant is restored to be dealt with ac- 
cording to law. 


11. In view, however, of the fact 
that by aforesaid judement, I had dealt 
with all aspects of the matter and expres- 
sed. definite opinion on the questions that 
arose in the appeal, it would not be pro- 
per that the appeal is listed before ma, 
Let the appeal-be listed: for disposal be~ 
fore any other learned: Judge of this Court 
in accordance with the rules, 

12. There would.be no.order as 
to costs in the present application. 

Order accordingly, 
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D. K. KAPUR, J. 

M/s.. G. S. Atwal and Co. (GUAJ, Peti- 
tioners v. Union of ana and another, 
Respondents, 

Suit No. 136 (A) of 1974, Dj- 16-5< 
1975. 

(A) Arbitration Act (1940), S. 30 — 
Jurisdiction of arbitrator — Reference to 
claims and counter-claims in preamble of 
the award — Award without stating 
which of the claims and counter-claims - 
have been allowed granting a lump sum 


KS/BT/E100/75/RSK 


1976. 


— Held having made reference to claims 
and counter-claims in the award, total 
lack of detail and reasoning vitiates tke 
award. i 

An arbitrator was appointed by tke 
General Manager, Northern Railway, to 
decide claims of the contractor on deter- 
mination of the contract. A counter-claim 
was filed by the Northern Railway before 
the arbitrator, The preamble of the 
award referred not to the terms or score 
of the matters referred to by the General 
Manager but to the disputes, claims ard 
ecounter-claims made by the parties be- 
fore him, The Arbitrator without stai- 
ing what claims and counter-claims were 
considered by him gave a lump sum 
award without stating any reasons ard 
details The award significantly mentioned 
that from the lump sum awarded Rail- 
way may recover income-tax at 2% as 
required by the Finance Act, 1972. This 
was not a matter referred to him by the 


General Manager but was taken as an ad-. 


ditional plea in the counter-claim. 

Held if the arbitrator had said noth- 
ing about what was referred to him ard 
merely said that a sum was awarded +o 
one of the parties the objector could hard- 
Ty have pressed any objections to the 
award. But having said in so many words 
that he has decided the disputes and diff2- 
rences which were set out in the state. 
ment of facts and counter-statement if 
followed that. the arbitrator must have 
also decided the counter-claim. Hence :t 
can be.inferred (in view of total lack of 
detail and reasoning carried to the stage 
of unintelligibility so as to debar the Court 
from determining what exactly was d=» 
cided by him) that the award might haye 
been for a larger amount if the counter- 
claim had been left out of consideration, 
The award could not be upheld as it had 
apparently decided matters outside the 
scope of the reference. (Paras 5, 6) 

(B) Income-tax Act (1961), S, 194-C 
=. Deduction of 2% of the amount pay- 
able. for work — When can be made., 

The most noteworthy feature of Sec- 
tion 194-C is that the deduction is to `e 
made for ‘carrying out any work in pur~ 
suance of a contract’, Jt does not refer to 
the case of a suit for the recovery of 
earnest money or claims for damages for 
breach of contract. Where the admitted 
case between the two pariies is that the 
contract was never commenced sectim 
cannot be called into operation. i 

`- (Para 7} 

Devinder K. Kapur, with D. P, 
Sharma, for Rep Henenss EH. S, Mae, tor 
Respondents, . 
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ORDER :— This petition under Sec- 
tion 14 of the Arbitration Act, 1940, has 
‘been registered as a suit. On the appli- 
cation, the arbitrator filed his award and 
the proceedings; the arbitrator being Shri 


Suresh Chander, Deputy Chief Engineer 


(Planning), Northern Railway. The peti- 
tioner filed objections thereto which have 
been numbered as I, A. No. 2067 of 1974, 
They are under Sections 30 and 33 of the 
Arbitration Act, 1940. The respondent, 
Union of India, filed a reply and there- 
after a replication was filed. On the plead- 
ings of the parties, the following issues 
were framed :— 

“1, Whether the award is Hable to be 
set aside for the reasons stated in the ap- 
plication 2? 

2. Relief,” 

The parties were directed to file affidavits 
as it was thought that the case could be 
decided without any oral evidence. The 
affidavits -and counter-affidavits are on re- 
cord and the arbitration proceedings are 
also before me. 


2.- The case of the objector is in a 
very narrow compass, The petitioner had 
submitted a tender ‘for doing certain - 
works for the Northern Railway which 
was accepted, but no work was ever done 
in furtherance of the tender,- It seems that 
the Chief Engineer (Construction) of the 
Northern Railway purported to terminate 
the contract under clause No. 2 of the 
tender form by a notice dated 30th June, 
1972, In that notice, a copy of which is 
Annexure 'C’ to the objections, it was 
stated that there was a tender dated 7th 
May, 1971 submitted by -the objector 
which had been accepted and constituted 
a binding contract: However, it was 
claimed. that the. tender’ documents had 
not been. executed: nor the work com- 
menced and, therefore, under clause No. 2 
of the tender form (first sheet) the tender 
was being determined. It was further 
stated that Rs. 20,000/- payable as earnest 
money had been withheld out of the lump 
sum deposit with the Railways. Thus, the 
contract was admittedly. determined by 
the action of the Chief Engineer before 
the work was commenced and without a 
formal contract being signed. 


3. Subsequently, the’ applicant. 
sought a reference to arbitration which 
‘was made to’ Shri Suresh Chander, Deputy 
Chief Engineer, According to the objec- 
tor, the only reference made to arbitra- 
tion was in respect of the claims put 
forward by the objector. This is confirm- 
ed from the affidavit fled in support of 
the petition and from the letter issued by 
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-the General Manager regarding the ap- 
pointment of the arbitrator, that letter 
being of date 6th September, 1973, An- 


nexure ‘B’ to the objections. It is stated’ 


there :— 


“The details of claims referred to 

‘arbitration are given in Annexure ‘A 
which works out to Rs. 2.21 lacs.” 
The arbitrator’s award is challenged on 
the ground that the arbitrator has gone 
beyond the scope of the reference and 
misconducted the proceedings. It is 
claimed that before the arbitrator, four 
claims of the objector were put forward 
and a counter-claim was made by -the 
Northern Railway which has also been 
adjudicated upon, although not referred 
to arbitration. It is claimed that the 
award is vitiated because it goes beyond 
the scope of the reference and this fact 
can be ascertained from a consideration 
of the award. : 


4. The award shows that a sum of 
Rs. 15,000/- has been awarded to the ob- 
jector in full and final settlement of the 
disputes referred. The award gives no 
reasons at all, and it is difficult to make 
- out which of the claims of the objector 
have been allowed and which have been 
disallowed. Also, it is not possible to de- 
termine whether any part of the counier- 
claim has been allowed. The arbitration 
proceedings have also come before the 
Court, which show that a number of 
documents were filed and there was also a 
statement of claim and a counter-claim 
of facts. In this counter-claim of facts, 
two points have been taken on behalf of 
the Northern Railway. Firstly, a sum of 
Rs. 1,57.772/- has been claimed as addi- 
tional expenditure by the respondent for 
getting the work done by some one else. 
Tt was also claimed that on account of the 
failure of the claimant to start the execu- 
tion of work up to 30th June, 1972, in 
spite of repeated assurances, the contract 
was determined, and fresh agencies for 
executing the work were appointed after 
determining the contract of the claimant. 
Secondly, it was stated in the counter- 
claim as an additional plea that in case 
any amount was granted to the claimant, 
income-tax at the rate of two per cant 
on the amount awarded should be deduct- 
ed under Section 94-C of the Indian 
Finance Act, 1972. Significantly, it is 
mentioned in the award as follows:— 


. “From the amount awarded at (i). 


above, the Railway may recover income- 
tax at 2% of the amount awarded as re- 
quired oder the Indian Finance Act, 
1972.” 
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Thus; it seems that the award has men- 
tioned the subject-matter of the counter- 
claim and has disallowed this amount by 
permitting a deduction of this amount by 
the Railway authorities, on a considera- 
tion of the counter-claim. 

5. The contention of. the learned 
counsel for the objector concerning the 
invalidity of the award is as follows: It 
is submitted that the refund of a earnest 
money amounting to Rs. 20,000/- was one 
of the claims made by the objector which 
had to be allowed in full, as the contract 
was determined by the Chief Engineer 
without waiting for the expiry of the 
period of ten days fixed by a notice issued 
by him on 22nd June, 1972. It is asserted 
that the notice calling upon the objector 
to start work and to sign the formal con- 
tract was issued on 22nd: June, 1972, and 
the determination of the contract took 
place on 30th June, 1972. Thus, it is 
claimed that the forfeiture of the earnest 
money was patently invalid and this 
amount had to be allowed to the claimant, 
It is also submitted that some of the other 
claims of the claimant had to be allowed. 
I am not going to examine the validity or 
otherwise of the claims of the objector, 
because that is outside the scope of this 
Court’s jurisdiction. The question to be 
considered is whether the arbitrator has 
misconducted the proceedings or gone be- 
yond the scope of the reference. This 
question has to be decided on a considera- 
tion of the questions which were consi- 
dered by the arbitrator. The award is a 
non-speaking award and normally, it 
would be difficult to ascertain as to what 
are the questions which the arbitrator has 
considered. If the arbitrator had said 
nothing about what was referred to him 
and merely said that a sum was awarded 
as stated to one of tha parties, the objec- 
tor could hardly press the present objec- 
tions, However, the arbitrator has in the 
award made the following observations as 
a preamble. He has stated:— | 

“And whereas the said disputes and 
differences were referred to me, Suresh 
Chandra, at present employed as Dy. Chief 
Engineer (Planning). Northern Railway, 
Headquarter’s Office, Baroda House, New 
Delhi. 

AND WHEREAS the said disputes 
and differences are contained in the state- 
ment of facts and the counter statement 
of facts received from both the parties, 
as well as the additional papers produced 
and/or cited before me during the hear- 
ing on 14-1-1974. 

.. After having heard on the above date 
and duly considered all arguments and 
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by the petitioner. What if the Govern- 
ment does so because it says that it has a 
claim for damages against the seller 
af the goods which is neither admitted 
nor has yet ‘been adjudicated upon? Is it 
only a breach af contrac: and as such to be 
the subject-matter of either arbitration 
of suit? Or is it illegal executive action 
by Government which can be quashed by 
a writ in the -nature of mandamus? This 
is the core of controversy in the present 
case, 


2. The tender of the P ET for 
the supply of 10,003 Nos. of tents 180 Ibs. 
MK-3 Vat. OG amounting to Rs. 4,30,000 
te be supplied by November 30. 1968 was 
accepted by the Union of India (Respon- 
dents) on February 24, 1968. -The period 
of delivery was extended by the respon= 
dents on certain conditions. On August 
18, 1969 the respondents cancelled the 
contract of the petitioner alleging that the 
petitioner had.failed to deliver the goods 
before November 30, 1968 which date was 
subsequently extended to February 15, 
1969 and May 31. 1969. The petitioner 
was told that the extra expenditure in- 
curred in the risk purchase necessitated 
by the petitioner’s failure to perform the 
contract would be intimated to the peti- 
tiener without prejudice to the rights of 
the respondents as per the terms and. 
conditions of tae contract. On April 18, 
1975 the respondents informed the peti- 
timer that they were entitled to claim 
from him a sum cf Rs. 32,250/- towards 
general damages. On the petitioner's 
failure to pay the same further action as 
mer terms and conditions of the contract 
wauld be taken against him. What action 
the respondents would take as per terms 
and conditions of the contract has not yet 
been stated. Whether the respondents 
would make. a claim against the petitioner 
in arbitration or by way of a civil suit is 


not yet known. It is only when some de-- 


finite action is taken against the peti- 
tioner by the respondents to prove their 
claim for damages and to recover the 
same after- adjudication that the peti- 
tioner can be said to have some cause of 
action against the respondents, Till then 
a writ petition like the present one filed 
by the petitioner would be premature, 


3. Shri ©. N. Murty, counsel for 
the petitioner, however, prays that the 
letter ef April 18, 1975 may be read in the 
context of a previous office erder No. 46 
dated February 12, 1975 issued by the 
respondents consequent cn the decision of 
the Supreme Court in Union of India v, 
Raman Iron Foundry and Union of India 
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y, Air Foam Industries Pvt. Ltd,- AIR 
1974 SC 1265. Clause 18 of-the General 
Conditions of Contract which are attached 
to all contracts of the respondents stated 
that whenever any claim for the payment 
of a sum of money arises out of or under 
the contract against the contractor, the 
purchaser shall be entitied to recover such 
sum firstly by appropriating. the security 
furnished. by the contract. In the event 
of the security being insufficient, “the en- 
tire sum recoverable shall be recovered 
by appropriating any sum then due or 
which at any time thereafter may become 
due to. the contractor under the con- 
tract or any other. contract with the pur- 
chaser or the Government ......... (and) if 
such sum even be not sufficient to cover 
the full amount recoverable, the contrac- 
tor shall on demand pay to the purchaser 
ihe balance. remaining due”. It was 
argued for the Government before the Su- 
preme Court in Raman Iron Foundry and 
Air Foam Industries case that clause 18 
wouid apply even when a mere claim for 
payment of sum of money arises out of 
the contract against the contractor and 
that it was not necessary that'a sum of 
money must be actually due and payable 
from the contractor to the purchaser, Re- 
jecting the contention, it was held by the 
Supreme Court that the Government 


‘could exercise the right conferred by 


élause 18 only when ‘the claim is for a sum 
which is presently due and payable by 
the contractor. The sum becomes due 
and payable only when it is either admit- 
ted by the contractor or has been adjudi- 
cated upon (in an arbitration or in a suit). 
Till then the Government cannot recover 
the said claim from money admittedly 
due from the Government to the contrac- 
tor and cannot appropriate the said money 
towards the claim. The office order No. 46 
of February 12, 1975 issued on the advice 
of the Ministry of Law, therefore, directs 
the officers oft the Directorate General of 
Supplies and Disposals that the demand 
for damages from the contractor should be 
made in the form which is Annexure I to 
the said circular. The demand of April 
18, 1975 is in that form. Counsel for the 
petitioner argues that the Government 
have, therefore, obviously decided to 
withhold the payment of Rs. 32,250/- pay- 
able to the petitioner by the Government 
to enable the Government to take neces- 
sary action to have: the claim of the Gov- 
ernment finally determined by an arbitra- 
tor or a Court of law in terms of the con- 
tract. Counsel for the petitioner points 
out that the Supreme Court has held that 
the Government does not have a lien on 
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the amount due from the “tovernment to 
the petitioner and it cannot,- therefore, 
withhold the payment of the said amount 
to the petitioner. 

4. He, therefore, prays that the 
demand of April 18, 1975 and the office 
order No. 46 dated February 12, 1975 be 
both quashed on the ground that the said 
demand and the withholding of the money 
due from the Government to the peti- 
tioner are illegal and that the amount of 
money due to the petitioner from the 
Government is the property -f the peti- 
tioner in the possession of the Govern-~ 
ment. The refusal of the Government to 
pay the amount to the petitioner is an in- 
fringement of the petitioner’s fundamental 
right to property guaranteed by Arts. 19 
(1) (Ð and 31 (1) of the Cor:stitution, 


5. The preliminary question which 
arises is whether the writ petition is at all 
maintainable. The relief asked for by the 
petitioner is the issue of a writ in the 
nature of mandamus. It is true that the 
High Courts and the Supreme Court act- 
ing under the Constitution are not bound 
by certain technicalities relating to the 
issue of the writ which were attached to 
it in England. Nevertheless, the broad 
principles governing the issue of the writ 
fn England would also govern the grant 


of relief by the High Courts under Arti-- 


cle 226 and by the Supreme Court under 
Article 32. 

6. There are two basic require- 
ments for the issue of a writ in the nature 
of mandamus. Firstly, the writ is issued 
for the performance of a public duty by a 
statutory or public authority. Secondly, 
the writ is issued as an extraordinary 
remedy in the absence of an equally 
convenient, beneficial or effective ordi- 
nary remedy. (11 Halsbury’s Laws of 


England 84 — 3rd Edition). A public duty 
is to be performed in relation to the- 


public generally. Such a duty is imposed 
normally by a statute or a statutory rule. 
It is to be contrasted with a private duty 
which arises primarily under a ccntract. 
The earmark of a contract js that duties 
arise thereunder only because of the 
agreement of the parties to be bound by 
the terms of the contract. Such terms 
are enforceable only by the parties to the 
contract but not by a third person much 
less by the public. 

7. The Government, under the 
Constitution, has a dual capacity. On the 
one hand, it is the State and a public au~- 
thority having powers over the public 
and also owing duties to the public. These 
_ duties may be imposed on the Govern- 


W, L. Dalmia v. Union of India (Deshpande J.J 


- ment or a statutory authority. 


A.I. R. 


ment either by the Constitution or by a 
statute. On the other hand, the Govern- 
ment is also a legal entity like a natural or 
an artificial person. Article 298 of the 
Constitution empowers it to carry on 
trade or business, acquira, hold and dis- 
pose of properties and enter into con- 
tracts for any purpose, - The object of 
conferring such powers on the Govern- 
ment was to obviate any objection that 
the Constitution has nct intended the 
Government to possess end exercise the 
normal powers and duties of any legal 
person. 


8. The executive power of the - 
Government is of two kinds. On the one 
hand, is the executive power given by 
Article 73 of the Constitution extending- 
to the matters with respect to which the 
Parliament has power tc make laws. In 
exercise of the executive power given by 
Article 73, the Government can do various 
things under the Constitution without be- 
ing specifically empowered. by any statute, 
(Rem Jawaya Kapur v. State of Punjab, 
AIR 1955 SC 549). On the other hand: is 
the executive power given by Article 298 
to carry on trade or hold property and 
enter into contracts. The exercise of this 
executive power is corifined only to giving 
the capacity to the Gavernment to do 
these things. But the actual carrying of 
trading by the Government or the acquisi~ 
tion of property by it or the entering into 
contracts would be governed by the laws 
relating to such trade, property and con- 
tract. In carrying on these activities, the 
Government would be on the same level 
as any other person. When Government 
enters into contract with a private per- 
sor, only the formalities attending such 
contract are prescribed by Article 299, 
Otherwise, the contract is governed. by 
the Indian Contract Act and the Governa 
ment as well as the other contracting 
party is bound by..the terms and condi- 
tions of the contract. The duty of the 
Government to perform the contract is 
noz a public duty imposed on it either by 
the Constitution or by any statute. i 


9. In exercising a statutory power 
or executive power under Articles 73 and 
77 of the Constitution, the Government 
weuld act as the State, i.e., the Govern- 
2 But in 
acting under a contract the Government 
could be acting like a legal person or 
entity. A party aggrieved by the exer- 
cise of a constitutional ar statutory power 


-by the Government can bring a writ peti- 


tion against the Government but a party 
agzrieved by the conduct-of- Government. - 
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under a contract cannot do so. A person 
having a contractual right against the 
Government may either enforce sach 
right by a suit Zor specific performance 
or may sue the Governments for damazes 
for breach of contract. 


10. Between which of these cete- 
gories does the action complained of by 
the petitioner fall? The claim made by 
the Government against a petitioner for 
damages for breech of contract is made 
expressly under the contract between zhe 
parties. The Government, therefore, stetes 
in the impugned letter that it would take 
steps to recover the said claim from -he 
petitioner in terms of the contract. Such 
steps would inclcde resort to arbitraton 
or to a suit for -he determination of she 
amount of damages payable by the peti- 
tioner to the Govarnment, The Govern= 
ment is, therefore, acting aceording to he 
decision of the Supreme Court in Unon 
of India v. Raman Iron Foundry, ATR 
1974 SC 1265 referred to above, holding 
that the money claimed by the Govern~ 
ment as damages for breach of contract 
would not become due or payable to ~he 
Government until it is either admitted by 
the petitioner or until it is determired 
after arbitration or a suit by a Court of 
law. If the petitioner has any grievance 
that the damages claimed by the Govern« 
ment are not du2 or are excessive tken 
that grievance has to be urged by him 
either before the arbitrator or.in a suit 


11. “The Government, however, 
says that pending the determination of its 
claim for damages, some amount ed- 
mittedly due for paymert to the peti- 
tioner either ın this or some other ccn- 
tract between the parties would be with- 
held by the Government. It is made clear 
that the damages claimed from the peti- 
tioner were neitner being appropriated 
nor recovered fram other amounts d- 
mittedly payable by the Government to 
the petitioner. 

12, A distinction is thus made by 
the Government Letween merely refusing 
to pay to the petitioner money which is 
admittedly payab-:e to the petitioner 3y 
the Government and recovery from the 
said money or aCjusting against the szid 
money or appropriating the said mon=y 
towards the disputed claim of the Govern- 
ment for damages against the petitioner. 
The basis of the istinction is that whcle 
the Government Goes not have a positive- 
right to recover the- amount of damages 
claimed by it against the contractor from 
other money due zo the contractor in the- 
possession of ae Government. at: tie 
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same time the Government cannot be 
compelled by ‘an injunction or a writ to 
pay to the contractor all money due to 
him and in the possession of the Govern-. 
ment, According to the Supreme Court :— 


“The appellant (Union of India) can 

still refuse to pay such amounts if it thinks 
it has a valid defence and if the appellant 
does so, the only remedy open to the res- 
pondent (contractor) would be to take 
measures in an appropriate forum for re- 
covery of such amounts where it would 
be decided whether the appellant is liable 
to pay such amounts to the respondent or 
not.” 
The significant words are “if it thinks it 
has a valid defence.” These words do not 
mean that it is for this Court to decide 
whether the Government has a valid de- 
fence against the payment of the money 
in its possession due and payable to the 
contractor. Ex hypothesi, Government does 
not deny that the money is due and pay- 
able to the contractor. If the contractor 
were, however, to resort to arbitration or 
to a suit to recover the said amount from . 
the Government, the Government can legi- 
timately think that it would have a valid 
defence against the contractor. This de- 
fence would be made by the Government 
by proving that the Government has to re- 
cover from the contractor a certain amount 
of money by way of damages. Once the 
Government proves its claim to damages, 
then it would become entitled to retain an 
equivalent amount belonging to the peti- 
tioner but in the possession of the Govern- 
ment. No decree in favour of the Govern- 
ment has to be drawn up. For, the money 
is already in the possession of the Govern- 
ment. For the same reason the defence 
pleading the claim of the Government to 
recover damages from the contractor does 
not have to take the form of a set off or a 
counter-claim. 


13. It is only when the Govern- 
ment is required to resort to arbitration 
or to a suit that the limitation runs against 
the Government. When the Government 
is not required to resort to arbitration or 
to.a suit or to plead a set off or a counter- 
claim, no limitation runs against the Gov- 
ernment. Such a defence to a claim by ` 
the contractor in the form of arbitration 


‘or suit can, therefore, be raised by the 


Government without any bar of limita- 
tion (Hira Singh v, Union of India, R. F. A. 
130-D of 1965 decided on 18-4-1975 (Delhi) 
by this Division Bench). The question 
between the Government and the contrac- 
tor is as to who should be driven to re- 
sort to arbitration or to a suit when the > 
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Government makes a claim for damages 
against the contractor and withholds pay~ 
mert of some other money admittedly 
due to the contractor and in the possession 
_of the Government, The saying ‘“posses- 
sien is nine points in law” is apposite 
here, Ii helps the Government to sit 
pretty without worrying about limitation. 
As the contractor is not in possession of 
the money due to him and as tha Govern- 
ment is informing the contractor that it is 
withholding the money, it is.for the con- 
tractor. to resort to arbitration or to file a 
suit for the recovery of the ‘price of goods 
‘supplied by him to the Government and 
only thereafter the Government would be 
required to prove its claim for damages 
by way of defence seeking only the ap- 
propriation of the contractor’s money in 
its possession but not any decree against 
the contractor, The petitioner is fully 
aware of ithe situation. The petitioner 
has filed the writ petition instead of re- 
_ sorting to abritration or to a suit only be- 
_cause in a writ petition the claim, of the 
Government for damages for breach of 
‘contract would be out of place since it 
cannot be decided in a writ petition. But 
this Court cannot help the petitioner te 
bypass‘ the ordinary remedies of arbitra- 
tion and suit which are appropriate be- 
fore eritertaining the writ petition which, 


as will be shown later, cannot be main~ 


14. - Is this. distinction a valid one ? 
The following may be said in favour ;of 
the distinction. On the one- hand, the 
mere non-payment of the price of goods 
or the withholding of the payment of the 
“price of goods due from the Government 
to the contractor is only a breach of con- 
tract. For, under the contract for sale of 
goods, the Government was bound: to pay 
to the contractor the price of the goods 
supplied by the contractor. The non-per- 
formance of the contractual obligation 
‘amounts to breach of the contract, The 
proposed action by the Government as per 
the impugned letter thus amounts only to 
‘a breach of contract on the part of the 
Government. The question which would 
arise for consideration is whether a writ 
petition can lie against the Government 
for the issue of a writ in the nature of 
mandamus ordering the Government not 


to continue the breach of contract or not 


to withhold the payment of the price of 
goods or to pay the price of goods to the 
petitioner. : 


15. On the other hand,- the re- 
covery of the claim for damages made by 
the Government from the sum of money 
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due to the contractor but in the posses- 
sion óf the Government or adjusting the 
said claim: of the Government against the 
said sum of money may be capable of be- 
ing viewed from two different points of 
view :— : j 

(A) On one view, the action of the 
Government is purported to be done 
under the contract or under the colour of 
the contract inasmuch as the Government 
was wrongly construing the meaning of 
the clause in the contract which enables: 
the Government to recover the amount 
due from the contractor from the amount 
due to the contractor, The . Government 
apparently thought: that the amount .- 
claimed ‘by the Government from the con- 
tractor was amount due from the contrac- 
tor. This misapprehension on the part of 
the Government has now been removed 
by the decision ot the Supreme Court in 
Raman Iron Foundry and Air Foam Indus- 
tries case AIR 1974 SC 1265, referred to 
above. It may perhaps be arguable from 
the side of the Government that the action 
of the Government in recovering the 
amount or in -adjusting or appropriating 
the same should also be viewed as a 
breach of contract and a writ . petition 
Should .not lie for setting aside such 
action. 

- (B) Another equally or perhaps more 
probable view is that the action of the 
Government is de hors the. contract, 
Since it is not covered by any condition 
of the contract and the contract does not 
give the Government any such power of 
recovering the amount for appropriation, 
the action of the Government should be 
regarded, as an illegal. exercise of the ex- 
ecutive power of the Government against 
which a writ petition is maintainable. 
Such action is not a breach of contract 
inasmuch as ıt dees not break any parti- 
cular term or condition of the contract. 
This view found favour with a Full Bench 
of this’ Court in Messrs, Mohan Meakin 
Breweries Ltd. v. Union of India, (Civil 
Writ 1336 of 1973 decided on May 9, 1975) 
(reported in AIR 1975 Delhi 248) (FB). 

` 16. . There is a further distinction 


‘between mere withholding of money and 


recovery of the claim of the Government 
from such money by adjustment or ap- 
propriation, Money admittedly due to the 
contractor but in the possession of the 
Government is from one point of view 
chose in action, Since it is not a chose in 
possession it is only a claim arising from 
a contractor in favour of the seller of the 
foods against the Government. ` From an= 
other point of view, however, such money 
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ditor in the possession of the debtor. 
Since it is admittedly due to the creditor 
and is an ascertained sum, it is the pro- 
perty of the creditor in the hands of the 
debtor, as was observed by Hidaya- 
tullab, C. J., in H. H. Madhav. Rao Scindia 
v. Union of India, (1971) 1 SCC 85 at 
page 137, paragraph 63 = (AIR 1971 SC 
530). It is to be noted, however, that 
this was only an observation by the learn- 
ed Chief Justice regarding the jural rela- 
tionship between the creditor and the deb- 
tor as to the ownership of the former’s 
money in the hands of the latter. It was 
only because several statutes including 
the Constitution, as construed by the 
majority of the Supreme Court in H. H, 
Madhav Rao Scindia’s cese, made the 
privy purses payable by the Government 
to the princes that the non-payment of 
the amounts could become the subject- 


matter of writ petition under Article 32 ` 


of the Constitution, The money then be- 
came payable under law and not under a 
contract. Had it been only a claim under 
a contract, writ petition could not perhaps 
be maintainable, — 


17. Similarly, pension due under 
Rule 5 of the Statutory’ Pension Rules 
could become the subject-matter of a writ 
petition because of the refusal of the 
Government to pay the pension under a 
wrong construction of another statutory 
rule, namely, 46 which was held to be in- 
applicable in Deoki Nandan Prasad v. State 
of Bihar, AIR'1971 SC 1409, ‘That money 
due under law is property had also been 
held by the Supreme Court in the earlier 
ease of Madho Rao Phalke v. State of 
Madhya Bharat, (1961) 1 SCR 957 = (AIR 
1961 SC 298). 


18. Similarly,. the arrears of pay 
and allowance admittedly payable to a 
Government servant was considered to be 
the property of the Government servant 
in Khem Chand v. Union of India, (1963) 
1 Supp SCR 229 at pp, 237-238 =. (AIR 
1963 SC 687 at p. 690). The fact of non= 
payment of the pay and allowances under. 
the Statutory Rule 12 (4) was, however, 
held to be a reasonable restriction placed 


on the fundamental right guaranteed by . 


Article 19 (1) (f) of the Constitution. The 
action of the Government being under 
Statutory Rule and not being merely a 


breach of contract could be challenged by 


way of writ petition, 

19. The concept -of “property” for 
the purposes of the fundamental rights 
guaranteed by Article 19 (1) (f) and Arti- 
cle 31 (1) of the Constitution has, how+ 
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ever, been widened by the various Su- 
preme Court decisions so as to enable de= 
serving petitioners to claim retief for the 
infringement of their right to property. 
Price to be received for the property of 
the petitioner acquired by the Govern- 
ment was held to be the property of the 
petitioner in Jayvant Singh} v. State of 
Gujarat, (1962) Supp 2 SCR 411. = (ATR 
1962 SC 821), Similarly, wages due to 
workmen but not claimed by them were 
regarded as the property of the workmen. 
which ‘could not be appropriated by the 
State without compensation in Bombay 
Dyeing and Manufacturing Company v. 
State of Bombay, 1958 SCR 1122 = (AIR 
1958 SC 328). 

20. In the present case, therefore, 
it may be assumed for the sake of argu- 
ment that money due to the contractor in 
the hands of the Government is the pro- 
perty of the contractor in the sense in 
which the word “property” is used in Arti- 
cle 19 (1) (£) and Art, 31 (1) of the Consti- 
tution, ‘The question is whether the non- 
payment of the money or withholding the 
payment of the money by the Govern- 
ment contravenes any of these fundamen~ 
tal rights." The nature of the property is 
that under the terms. of the contraet the 
seller supplied the goods to the Govern- 
ment and the Government became bound 
to pay the price of the goods to the seller. 
The price is, thus, in the hands of the 
Government not because of any original 
wrongful act but because of the terms of 
the contract itself, The nature of the 
property is such that its ownership may 
be deemed to have passed to the seller but 
its Possession is still with the Govern- 
ment. It is, therefore, a chose in action 
and not a chose in possession. Let us con- 


sider the fundamental rights of the peti« 
tioner with regard to such property. 


21. Under Article ł9 (1) (f} the 
seller has the right to hold and dispose of 
such property. - He is holding the owner- 


ship of the property which is in the pos- 


session of the Government. He can dis- 
pose of the property’ by transferring the 
chose ïn action according to law. These 


‘are the rights given to the petitioner by 


Article 19(1})(f, These rights are still 
available to him even though the Govern- 
ment has declared its intention to with- 
hold the payment of the money to the 
petitioner pending the determination of 
the claim of the Government for damages 
against the petitioner. The right of the 


petitioner to the ownership of the money 


due to him under the terms of the con- 
tract is neither denied nor taken away nor 
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restricted nor destroyed by the action of 
the Government. This view of the con- 
tractual right was taken by the Supreme 
Court in Ananda Behera v, State of Orissa, 
AIR 1956 SC 17, followed later by the 
Supreme Court in Smt. Shantabai v. State 
of Bombay, (1959) SCR 265 at p. 274 = 
(AIR 1958 SC 532 at p. 536). Under Arti- 
cle 31 (1), the petitioner is entitled to see 
that he is not deprived of his property 
save by the authority of law. It cannot 
be contended that there is a deprivation 
of the property of the petitioner by any 
action on the part of the Government. 
The Government does not deny that the 
money in its hands belongs to the peti- 
tioner. It does not, therefore, deprive 
the petitioner of the property in the 
money. 


22. It is arguable that if the Gov- 
ernment attempts to recover the property 


of the petitioner without justification in 


satisfaction of wrong claim made by the 
Government against the petitioner, then 
the petitioner may be able to maintain a 
writ petition to get the action of the Gov- 
ernment quashed. This seems to be the 
basis on which the writ petition was en- 
tertained under Article 32 of the Consti- 
tution by the Supreme Court in Binani 
Brothers v. Union of India, AIR 1974 SC 
1510, though the question regarding the 
maintainability of the writ petition was 
neither raised nor decided in that case. 


23. In Marwar Tent Factory v. 
Union of India, AIR 1975 Delhi 27, a Divi- 
sion Bench of this Court quashed the 
action of the Government purporting to 
recover by adjustment or appropriation 
its claim for damages which was neither 
admitted by the contractor nor adjudi- 
cated by any Court from the money of 
the contractor in the possession of the 
Government which was admittedly pay- 
able by the Government to the contractor. 
The Court accepted the contention of the 
petitioner that such action amounted to 
the deprivation of the property of the 
contractor otherwise than in accordance 
with law. This decision was expressly 
confined by the Division Bench to. the 
adjustment or the appropriation of the 
contractors money by the Government 
with a view to recover its disputed claim 
for damages against the contractor. In 
paragraph 41 of the judgment, the Court 
considered the following arguments of the 
Government :— 

. “That at the worst. there was a case 
where the purchases simply withheld the 
money due to the contractor and, there- 
fore, there was no case for the issuance of 


N. L. Dalmia v. Union of India (Deshpande J.J 


A.L RB. 


a writ. If the dues are simply withheld 
for any reason, right or wrong, the learn- 
ed counsel may be right and normally the 
writ Court may not grant a writ direct< 
ing payment. But this is not a case of 
mere withholding.” 

It would, therefore, appear that the Court 
would not have entertained the writ peti- 
tion if the impugned action of the Gov- 
ernment had consisted merely in the with- 
holding of the money admittedly payable 
to the contractor as distinguished from 
the recovery of the disputed claim of the 
Government from such money of the con- 
tractor. Even more apposite is the deci- 
sion of another Division Bench of this 
Court in M/s, Air Foam Industries (P.) Ltd, 
v. Union of India, 1974 DLT 120 = (AIR 
1973 Delhi 253). The very basis of the 
writ petition there was the order of tem- 
porary injunction which had been passed 
by Avadh Behari, J, in favour of the peti- 
tioner restraining the Government from 
effecting recovery of the disputed claim 
for damages from the contractor’s money 
in its possession. The. petitioner con~ 
tended that a writ in the nature of 
mandamus should be issued to the 
Government directing it to act in ac- 
cordance with the temporary injunction 
issued against.it by Avadh Behari, J, 
The only way in which the negative tem- 
porary injunction could be enforced by 
way of a writ petition was to compel the 
Government to pay the money due to the 
contractor. To say that the Government 
should not withhold the. money would 
mean that the Government should pay 
the money to the contractor. The Divi- 
Sion Bench, however, dismissed the writ 
petition in limine on the ground that the 
non-compliance of th2 contract by the 
Government did not amount to any fai- 
lure to perform a public or a statutory 
duty and thet this Court cannot issue writ 
of mandamus merely to compel the pay- 
ment of morey due to the petitioner from 
the Government. i 


24. Tt is settled law that a contrac= 
tual right cannot be enforced by a writ 
petition. The proper remedy is a suit for 
specific performance or for damages for 
breach of contract or simply a suit for re- 
covery of money due to the petitioner. 


25. This brings us to the second 
requirement for the issue of a writ in the 
nature of mandamus. Such a writ cannot 
be issued if an equally convenient, effec- 
tive and beneficial remedy is available to 
the petitioner. In most claims for re- 
covery of money, the primary remedy for 
the recovery of money is a suit. For, the 
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Cases Referred : Chronological Paras 
AIR. 1972 SC 515 = (1972) 2 SCR 742 5 
AIR 1969 SC 1201 = (1969) 3 SCR 603 4 
1969 (3) SCC 685 = 1969 UJ (SC) 92 3 


G. A. Kamat, for Petitioner; J. Dias, for 
Respondent. 

ORDER :— In this election petition the 
petitioner challenges the election of the res- 
pondent Shri Ramakant Dattaram Khalap, ad- 
vocate, who was elected a member of the 
Legislative: Assembly of the Union Territory 
of Goa, Daman and Diu for the Mandrom 
Assembly Constituency in the bye-election held 
for that post on 24-2-1974. Nine issues vere 
framed. Issues 1 to 4 are preliminary isses. 
I shall presently consider the second iszue, 
namely, whether material facts as required 
under Section 83 cf the Representation of the 
People Act, 1951 (hereinafter called ‘the Act’) 
are set out in the petition, Paragraph 4 which 
purports to set out material facts reads as 
follows :— : 

“Within the prescribed time, the respond- 
ent lodged with the Returning Officer wha: is 
purported to be an account of his election 
expenses, The petitioner says that although 
the total amount of election expenses shcwn 
by the respondent in the said account is 
Rs. 2,646.69 only, the fact is that all =x- 
penditure in connection with the election in- 
- curred or authorised by the respondent or by 
his election agent between the date of publi- 
cation of the notification calling the impuzn- 
ed election and the date of declaration of 
the result thereof, both days inclusive, very 
much exceeds Rs. 3,000/-, which is the amount 
prescribed by Ruke 90, Conduct of Elect-on 
Rules, 1961.” . 
Tt is stated in paragraph 5 which purpcrts 
to give the necessary particulars that, “to 
show the amount of election expenses witkin 


the prescribed limit of Rs. 3,000/- the r2s-- 


pondent suppressed or omitted in the account 
lodged with the Returning Officer as aforesaid, 
the following items, namely :—” . 
Thereafter items (a) to (m) are given. 

2. The contention ‘of the respondent is 
that the petitioner has in paragraph 4 mechaqi- 
cally repeated the words of the section wih- 
out giving the facts which are material to 
constitute the cause of acticn. Before pro- 
ceeding to examine this contention I shall €s- 
amine the law on the subject. 

3. Section 123 (6) lays down that. “the 
incurring or authorizing of expenditure in ccn- 
fravention of Section 77” is a corrupt prac- 
tice. In the present case the petitioner chal- 
lenges the ‘election on the ground that tue 


seeressoccemees 


respondent committed the corrupt practice of. 


incurring or authorising of expenditure in con- 
travention of Section 77. Section 77 can- 
sists of three parts and S. 77, sub-section (_), 
requires the candidate to keep a separate amd 
correct account of all election expenditure 
incurred or authorised by him within -certain 
dates. Section 77, sub-section (2), provides 
that the account shall contain such particulars 
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as may be prescribed. . Section 77, sub-sec- 
tion (3), requires that the total of the said 
expenditure shall not exceed the prescribed 
amount. As decided in ‘Dalchand Jain v. 
Narayan Shankar Trivedi, 1969 (3) SCC 685, 
Section 123 (6) is related to Section 77 (3). 
If the candidate incurs or authorises expen- 
diture in excess of the prescribed amount in 
contravention to Section. 77 (3) he commits a . 
corrupt practice under Section 123 (6). The 
contravention of Section 77, sub-sections (1) 
and (2) or the failure to maintain correct ac- 
counts with the prescribed particulars does not 
fall within Section 123 (6). 

4. The Supreme Court held in 
‘Samant Balkrishna v. George Fernandes’, 
AIR 1969 SC 1201 that Section 83 is manda- 
tory and requires an election petition to con- 
tain first, a concise statement of the material 
facts and then requires the fullest possible 
particulars; that the word “material” shows 
that the facts necessary to formulate a com- 
plete cause of action must be stated; that 
the omission of a single material fact leads 
to an incomplete cause of action and the state- 
ment of claim becomes bad; that in stating 
material facts it will not do merely to quote 
the words of the section because then the 
efficacy of the words “material facts” will 
be lost; that the facts which constitute the 
corrupt practice must be stated and the facts 
must be correlated to one of the heads of 
corrupt practice; and that an election petition 
without the material facts relating to a cor- 
rupt practice is no election petition at all. 

5. In ‘Hardwari Lal v. Kanwal Singh’, 
AIR 1972 SC 515, the allegations made in 
paragraph 16 of the petition were:— . 

“That the respondent committed the cor- 
rupt practice of obtaining and procuring or 
attempting to obtain and procure the assis- 
tance for the furtherance of the prospects of 
his election from the following persons who 
are in the service of the Government and be- 
longing to the prohibited classes within the 
meaning of Section 123 (7) of the Act— 

1. Shri Chand Ram Rathi, Lecturer in 
Political Science, Government College, 
Gurgaon. 

‘2. Shri Gulab Singh, B. A. B. Ed., Govt. 
High School Jharsa (Gurgaon). 

-3. Pt. Bhim Singh, Asst. Sub-Inspector, 

` TESEN Lines, Lytton Road, New 
elhi. - - . 


4. Ch. Chhatar Singh M. A. B. T., Teacher, 
V. & P. O. Bharai via Bahadurgarh, Dis- 
trict Rohtak. 

5. Ch. Mukhtiar 

‘Police, Delhi. 

6. Ch. Raghbir Singh, M. A, B. P, 
Bhadurgarh. 

The respondent has written letters under his 
own signatures to the above Government ser- 
vants soliciting their help and assistance in 
furtherance of the prospects of his election.” 
The Supreme Court observed :— 

“Tt is not stated as to what kind or form 
of assistance was obtained or procured or 


Singh, Inspector of 
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attempted to. obtain or procure. It is not 
stated from whom the particular type of assis- 
tance was obtained or procured or attempted 
to obtain or procure. It is not stated in what 
manner the assistance was for the furtherance 
of the prospects of the election. The grava- 
men of the charge of corrupt practice within 
the meaning of Section 123 (7) of the Act is 
obtaining or procuring or abetting or attempt- 
ing to obtain or procure any assistance other 
than the giving of vote. In the absence of any 
suggestion as to what that assistance was the 
election petition is lacking in the most vital 
and essential material fact to furnish a cause 
of action.” 


6. In the light of the law as stated 
above, I find that in the relevant portion of 
the petition which purports to disclose the 
cause of action. the petitioner had merely 
quoted the words of the section. He has 
stated that “all expenditure in connection with 
the election ‘incurred or authorised by the 
respondent or by his election agent’ between 
the date of publication of the notification 
calling the impugned election and the date 
of declaration of the result thereof, both days 
inclusive, very much exceeds Rs, 3,000/-.” The 
petitioner has nowhere stated that the res- 
pondent has paid for or authorised the pay- 
ment of the items (a) to (m) given in para- 
graph 5. The expenditure incurred by the 
respondent in excess of the authorised amount 
is the most vital and essential material fact 
which goes to constitute a cause of action of 
an election petition under Section. 123 (6) read 
with Section 77 (3) of “the Act.” The Supreme 
Court has held in George Fernandes’ case that 
the omission of a single material fact leads 
to an incomplete cause of action and that the 
‘statement of claim becomes bad. In the pre- 
sent case the omission is not only of a mate- 
riat fact, but of the most important material 
fact. 
tion, where the petitioner purports to. give 
the material facts he has not specified whe- 
ther the expenditure in connection with the 
election alleged to have been incurred in 
excess of the permitted expenditure was incur- 
red by the respondent or by his agent or by 
both. If incurred, he. had also to mention 
how much of such expenditure was incurred 
by the respondent and how much by his agent. 
The main fact that the petitioner tries to 


make out in the petition is that the res~. 


pondent has not shown,.in what, accord~ 
ing to him, Is purported to be the account 
of the election expenses, the actual ex- 
penses incurred by him,.:The petitioner 
does not state that the failure to disclose 
all the expenses incurred by the respon- 
dent is in the account of his election ex- 
penses, The omission according to him is 
in what according to him is “purported to 
be the account”. Besides, it is well settled 
law that failure to produce accounts of the 
election expenses or mistakes and omis- 

sions in the accounts does not attract the 
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provisions of Section 123 (6), as such fail- 
ure may relate tò Clauses (1) and (2) of 
Section 77, and not to Clause (3), which, 
as I have said, is the only Clause to which 
Section 123 (6) is relatable, i 


7. According to the petitioner the 
cause of action arose because the respon- 
dent ‘suppressed or omitted’ in the ac- 
count lodged, items (a) to (m). Here again 
the petitioner does not state which items 
were suppressed and which were omitted 
and whether they are items which involv- 
ed expenditure which was both, suppress- 
ed and omitted, The omission of an item 
in ‘what is purported io be an account’ 
will not amount to a corrupt practice un- 
der Section 123 (6). . i 


8. In clauses (a) to (m) of para- 
graph 5 the petitioner gives certain items 
but he does not state that the banners, 
posters, petrol and so on mentioned in 
those items were paid for by the respon- 
dent or that the respondent authorised to 


pay them or that they. were paid by the 


election agent of the respondent. Such aj 
statement was essential, use even 
though expenses may have been incurred 
with the banners, posters, petrol and so 
on, as the possibility exists that such ex- 
penses may have been incurred by the 
friends or supporters of the respondent or 
by the party to which the respondent be- 
longed, the expenses must specifically tbe 


_stated to have been incurred by the res- 
pondent or by his election agent or other- 


wise authorised by tke respondent, The 
argument of Shri Gopal Apa Kamat, 
learned advocate for the petitioner, in this 
connection is that there is no such re- 
quirement of mentioning specifically that 
the expenses of the ‘banners, posters, 
petrol and so on were incurred or autho- 
rised by the respondent or by his agent. 
It appears that his contention is that since 
the banners and posters were calling 
upon the voters to vote for the respon- 
dent and the petrol was used for the taxi 
GDT-473 and: the expenses in other items 
(a). to -(m) were for the benefit of the res- 
pondent, a presumption arises that the 
respondent has incurred. the expenses. 
Shri Gopal Apa Kamat goes on to argue 
that if a candidate could avoid the penalty 
of Section 123 (6) of 'the Act’ by merely. 
stating that some other people might have 
incurred the expenses in acts which were 
done in furtherance of his prospects of 
election, it wonld not at all be possible to 
sustain an election petition under Section 
123 (6). When it was pointed out to Shri 
Gopal Apa. Kamat that there might be 
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genuine cases in which friends, admirers 
and supporters of a candidate might come 
forth and spend large sums of money in 
the election campaign and that if the pre- 
sumption which Shri Kamat wants us to 
draw would, if drawn, lead to glaring in- 
justice, Shri Kamat answered that such 
eases do not exist now a days, Apart frem 
the fact thet the answer is sweeping, 
there is the fact that the scheme of ‘the 
Act’ visualizes the existence of such cas3s. 
It appears to me that the main stay of the 
democratic system is the existence of sub- 
stantial support to a candidate coming 
from the public at large. The amount tkat 
a candidate is auchorised to spend in an 
election campaign is so small that candi- 
dates who do not enjoy public support of 
persons, who are prepared not only to 
work for them but also to spend volun- 
tarily out of their pockets in the election 
campaign, would not be able to succe2d 
in an election, ‘The Act’ envisages tiė 
existence of free work done by volunteers 
and similarly of ree- election expenses 
made by the supporters of the candidate. 


9. I shall row go in detail through 
each of the items ʻa) to (m) given in para- 
graph 5 of the petition, Regarding items 
(a) and (b) Shri Kamat has stated that he 
does not know what was the exact cost Jf 


the banners. and posters. He gave the a2~ 


proximate cost, The taxi GDT-473 is stat- 
ed in item (c) to have been admitted-y 
used by the respondent, but the alleged 
admission does not appear from the re- 
cord. The motor vehicle ‘Tempo’ No, GDT 
3115 mentioned in item (d) is not stated 
to have been used for doing election pre- 
paganda for the respondent. Similarity 
the voters cards and appeals in item (2) 
are not stated to be cards and appeas 
asking for votes to ‘be cast in favour f 
the respondent. The use of three motcr 
vehicles for election purposes mentioned 
in item (f) is said to have been admitted 
by the respondent in cash memos. pre- 
duced by the respondent along with tre 
returned accounts, but there is no indice- 


tion that the cash memos show that the. 


said vehicles were used for a period longer 
than the period mentioned in the casa 
memo if at all such period.is mentione? 
in the cash memos, At any rate, item (:} 
indicating the probable cost of Rs, 153 
would not per se take the case of the pe- 
titioner any further, The expenditure in- 
curred with items (g) io (m) is not given 
and it cannot be said from these items 
that the provisions of Section 77 (3) have 
been infringed on account of the expendi- 
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ture incurred with them. Items (h) to (m) 
are. not stated to have been used for the 
election propaganda for and on behalf of 
the respondent. 


10. The omission to produce cash 
memos spoken of in paragraph 6 of the 
petition is not germane to the issues in- 
volved, The allegation made in paragraph 
6 that certain receipts do not mention the 
actual charges paid at the market rate is 
not relevant because the petitioner does 
not state who paid the charges at the mar- 
ket rate, The possibility therefore exists 
that either the dealer went around with 
the loud speaker in a tax engaged at a 
rate lower than the market rate or that 
someone else paid that difference, if any, 
between the market rate and the rate 
actually paid. 


11. The allegations made in para- 
graph 7 are not relevant to this petition. 


12. At paragraph 8 the petitioner 
states that the respondent has thus ‘com- 
mitted or has consented the commission’ 
of the corrupt practice under Section 123 
(6) of ‘the Act’. The consenting by a:can- 
didate of the commission of a corrupt 
practice by another person does not 
amount to the commission of a corrupt 
practice under Section 123 (6), by the res- 
pondent. Therefore, in the absence of a 
specific allegation that the respondent has 
committed and has not merely consented 
the commission of a corrupt practice un- 
der Section 123 (6), no cause of action is 
disclosed. i 


13. My finding therefore fs that 
the petitioner failed to give in his elec- 
tion petition, a concise statement of the 
material particulars on which the peti- 
tioner relies, within the meaning of Sec- 
tion 83 (1) of ‘the Act’. 


14, The corrupt practice being the 
only ground of challenge of the election, 
and the petitioner having failed to give 
material particulars as pointed out above, 
the petition fails and is dismissed with 
costs. A sum of Rs, 1,000 shall be paid by 
“he petitioner as costs of this petition to 
the respondent .out of the amount of 
Rs. 2,000 which was deposited in this 
Court as security for costs. 


Petition dismissed. 
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Ganu Naik Gaonkar and others, Ap- 
pellants v. Mazania of the Temple of Shri 
Maya Quelbai and Its Affiliated Temples, 
and others, Respondents. 


Second Civil Appeals Nos. 11, 12, 18 
and 14 of 1970, D/- 17-3-1975. 

(A) Civil P. C. (1908), S. 9 — Regu- 
lamento das Mazanias Devalaias do Estado 
da India (Legislative Diploma No. 645, 
D/- 30-3-33), Arts. 2, 27 — Mahajan — 
Suit for declaration of right and status as 
Mahajan — Maintainability. 

The Mahajans of a Temple do not 
claim a mere mark of honour but enjoy a 
` right to an office, The right and status as 
a Mahajan is a civil right which can b2 
decided by a civil court under S$. 9. A 
suit for declaration of the right and status 
of a Mahajan is, therefore maintainable. 
AIR 1961 SC 1720, Foll, (Para &) 

There is no procedure in Regula- 
mento (Legislative Diploma No. 645, D/- 
30-3-33) for holding a judicial inquiry 
into any dispute about the right of a per- 
son to be declared as Mahajan, Art. 27 
lays down only that no person shall he 
deemed as Mahajan without his . enrol- 
ment in the respective register, 

If the right is justiciable, only a judi- 
cial or quasi-judicial machinery with 
powers to hold inquiry can perform the 
function and vest or divest any person of 
the right claimed by him. Therefore, 
there is no express or implied bar to the 
jurisdiction of a civil court to try a suit 
for declaration to a particular office as 
provided under S. 9, (Para 10) 
Cases Referred: Chronological Paras 
AIR 1961 SC 1720 = (19€2) 2 SCR 509 8 

K. Sardessai and B. 5. Ramanim (In 
S. As. Nos. 11, 13 and 14 of 1970); K. Sar- 
dessai (In S. A. No. 12 of 1970), for Res- 
pondents; P. Mulgaonkar with S. K. Sonak 
and V. N. Lawande, fod Appellants in all 
the Appeals. 

JUDGMENT .— This judgment dis- 
poses of Civil Appeals Nos. 11, 12, 13 and 
14 of 1970 as common questions are in- 
volved in all the 4 appeals. The trial Court 
too has disposed of all tae 4 suits by a 
common judgment. ` 

2. In Village Mayem there exists 
an ancient temple of Shri Maya Quelbai 
and some few affiliated temples of dif- 
ferent deities, It appears from the plead- 
ings of the parties that the temples are 
very ancient and probably date back to 
ia le eae a a ADC re a EE 
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the period of Hindu Kings of the Terri- 
tory. When the deity Shri Maya Quelbai 
was brought and installed in the village, 
probably in the 15th century, some fami- 
lies acted as Vangods (torch bearers) who 
took active part in the installation of the 
deity and construction of temples, These 
families of ‘vangods’ managed the work~ 
ing of the temple as well as the temple 
property i.e. land' etec. attached to the 
temple. These families and their succes- 
sors came to be called Mahajans who by 
usage acquired special rights in the mana- 
gement as well as the worship of the prin- 
cipal and other deities in the temples. 

3. During the Portuguese occupa- 
tion of this territory, Legislative Diploma 
No. 645 dated 30-3-33 called ‘Regulamento 
das Mazanias das Develaias do Estado da 
India’ was passed for proper management 
of the various Hindu temples in the terri- 
tory, An administrative machinery was 
set up which was entrusted with the func- 
tion of preparing bye-laws wherein the 
definition of the temple, the ‘vangod’ 
which constituted the mazanias, the reli- 
gious functions, income and expenditure 
etc. were to be entered relating to the 
management of the various temples (Arti- 
cle 17 of the Regulamento). 

4 A “mazania” is defined as an 
association of the members of a Hindu 
temple constituted in accordance with the 
rites of their religion. (Art. 2). Para (1) of 
this article defines ‘tmehajans” and recog- 
nizes their rights. Arts, 18 to 26 provide 
for the various bodies entrusted with the 
work of making bye-laws and hearing ap- 
peals etc. preferred by those persons who 
are not included in the list of mahajans 
prepared by the committee, Art, 27 lays 
down that no person shall be deemed as 
mahajan or member without his enrol- 
ment in the respective register. 

5.  Plaintiffs/appellants filed a suit 
for declaration that their ancestors were 
one of the twelve ‘vangods’ of deity Shri 
Maya Quelbai and had actually taken part 
in the installation of the deity, construc- 
tion of the various temples and their 
management through the years, They 
were thus ‘mahajans’ of the main and affi- 
liated temples and had a right to be in- 
cluded in the mazanias, Defendant No. 2 
through its office-bearers acting in bad 
faith excluded the plaintiffs from the 
mazanias and cast a cloud on their ances- 
tral right as mahajans. Plaintiffs therefore 
sought the intervention of the Civil Court 
to obtain a declaration of title and a direc- 
tion that their names be included in the 
register of mahajans. 
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6. Various points were raised by 
the defendants on facts as well ason law. 
The learned trial Court addressed itself 
to four issues as preliminary issues, Tey 
are:— (1) Whether plaintiffs had a Civil 
right which could be enforced under Sec- 
tion 9 of the Civil Procedure Code; (2) 


Whether the jurisdiction of the Civil 


Court was barrec because the Regulam:n- 
to (Legisative Diploma No. 645 of 1£33) 
had the exclusive jurisdiction to deal wth 
the matter; (3) Whether the order of =he 
administrative committee was final amd 
the issue was barred as res judicata end 
(4) Whether. the suit was barred by lini- 
tation. ‘The learned trial Judge answezed 
all the 4 issues against the plaintiis/ 
appellants, ae f 
r A In appeal:the learned District 
Judge confirmed the dismissal of the suit 
by upholding the finding of the learmed 
trial Judge on the issue about the excu- 
sive jurisdiction of the administrattve 
committee under the Legislative Diploma 
No, 645, On the other two preliminary 
issues (Nos, 1 and 4 above) the learr=d 
District Judge disagreed with the find-ng 
of the trial Judge and held that plaint ifs 
had a civil right enforceable under S=c- 
tion 9, C.P:C. and the suit was within time, 
8. I fully agree with the finding of 
the learned District Judge that plaint Fs 
could file a suit for declaration of th=ir 
rights under Section 9, C.P.C. ‘becarse 
their right and status as mahajans was a 
civil right which could be decided by a 
Civil Court, Section 9, C.P.C. contains an 
explanation which is as follows:— - 
“A suit in which the right to property 
or to an office is contested is a-suit of a 
civil nature, notwithstanding that ‘sech 
right may depend entirely on the decision 
of questions as to religious rites or cere- 
monies.” 
I need not dilate on the point, It is obvi- 
ous that the mahajans of a temple do rot 
claim a mere mark of honour but enjoy a 
right to an office, This civil right is recc3- 
nized by- the Legislative Diploma No. G15 
also. The postulate No. 2 in the case of 
Sinha Ramanuja Jeer‘v. Ranga Ramanvja 
Jeer, (AIR 1961 SC 1720) as set out in 
Mulla’s. Code of Civil Procedure, 1&h 
Edn, at page 33 is satisfied in the present 
case and I confirm the finding of tke 
learned District Judge as regards the 
maintainability of the ‘suit under Section 
9, C.P.C. 


9. l will examine now the quss- 
tion of the exclusion or ouster of Ci=il 
Court’s jurisdicticn in granting the relf 
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claimed by the plaintiffs in view of the 
Regulamento referred to above. 


10. Perusal of the various Articles 
of the Regulamento shows that the pur- 
pose of the Legislative Diploma is to pro- 
vide an administrative machinery for pro- ` 
per management of the Hindu temples in 
the territory. The Regulamento does not 
create any right of mahajanship nor does 
it confer it on any person, The institution 
of mahajan had been in existence decades 


_ before the Regulamento came into force. 


A person did not become a mahajan as a 
result of any conferral of this office under 
the Regulamento, Mahajans already exist- 
ed with their special rights, privileges and 
obligations and they looked after the 
management, worship and income of the 
various temples. To say- therefore that the 
Regulamento provides a complete and self 
contained machinery to decide the right to 
the office would be clothing it with some 
sort of judicial functions which under the 
provisions it does not possess, There is no 
procedure. prescribed under the Regula- 
mento for holding a judicial inquiry into 
any dispute about the right of a person 
to be declared a mahajan. If the right is 
justiciable, only a judicial or quasi-judi- 
cial machinery with powers to hold an 
inquiry can perform the function and vest 
or divest any person of the right claimed 
by him. In the absence of any provision in 
the Regulamento for such a machinery 
with the requisite power, there will be no 
express or implied bar to the jurisdiction 
of a Civil Court to try a suit for declara- 
tion to a particular office as provided un- 
der Section 9, C.P.C. 


11. The observation of the learned 
District Judge that no consequential re- 
lief has been included in the plaint is not 
correct because para 4 of the prayer con- 
tains the consequential relief. If plaintiffs 
succeed in proving their title, naturally 
their names will have to be included under 
the directions of the Court in the respec- 
tive register as stipulated i in Art, 27 of 
the Regulamento. a 


12.. The finding of the learned Dis- 
trict Judge on the point of limitation was 
not challenged during arguments, . 


13. In the result the appeal ïs al- 
lowed. The judgment and decree of the 
Courts below are set aside and the case 
is remanded to the trial Court for deciding 
the remaining issues according to law 
after recording such evidence as is pro- 
duced by the parties. There will be no 
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ordtr as to costs. Parties arè directed. to 
appear before the trial Court on 7-4-1975. 
s AEREN allowed. 


AIR 1976 GOA, DAMAN & DIU ` 22, 
TITO MENEZES, J-C: 
` Guilherme D'Souza and atiother, Peti- 


` tioners v, Jose Rodrigues and others, Rese 


_ pondents, 


‘Civil Misc. Appin, No, 33 əf 1974, D/- 
24-2-1975. : 


(A) Civil P. C. (1908), S. 451, o: 45, 
R. 13 — Writ petition dismissed — Leave 
to appeal to Supreme Court granted —— 
Jurisdiction. of Judicial Commissiener’s 
Court to grant interim relief till appeal 
is filed in Supreme Court, 


Where after a writ petition against 
the respondents seeking to quash a lic- 
ence authorising construction by “the res- 
pondent, issued by a’ municipal _ council, 
had been dismissed, the petitioner's, appli- 
cation seeking leave to app2al to the Sup- 
reme Court against the decision was 
granted, the High Court had inherent 
powers under S. 151, “apart from the pro~- 
visions of O, 45, R. 13, to issue ‘an injuxic- 
tion to the réspondents from _ continuing 
in any manner the construction till euch 
time as the appeal was filed in tte. ‘Sup- 
reme Court, to enable the petitioner to 
obtain an order of injunction from „the 
Supreme Court against the resporidénts, 
-ATR. 1961 All'619 ° (FB), Distinguished; AIR 
-1964 Ori 72, Rel. on, w (Para 8) 
Cases Referred: Chronological „Paras 
AIR 1964 Ori 72 = 29 Cut LT 554 ` 4 
AIR 1962 SC 527 = 1962 Supp (1), SCR 


45¢ 
AIR 1961 ‘All 619 : = 1961 AIF LJ 571, ee) 


AIR. 1954 Ori 114 = 20 Cut LT 494 i 
AIR 1942- Cal 488 = 45 Cal WN i023" 4 

M. P. Shinkre, for Petitioners; B. Reis 
(for No. 1); S. K, Kakodkar . tar Nos., 2 
and 8), for Respondents, ~ 


- ORDER :—The applicants in “this case 
filed a writ petition against the respon- 
dents, Thé’ petition was dismissed. by , this 
Court. The applicants filed an application 

under Arts, 132 and 133 of the Constitu- 
tion for obtaining a certificate to appeal 
to the Supreme Court against the, decision 
of this Court, That application was grant- 
ed, By the present application’ the ‘appli- 
cants pray that this Court issue an in- 
junction to the respondents from, continu- 
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ing in any manner the construction which 
was authorized by the license which was 
sought to be quashed by the writ petition, 
for a period of one month, which accord- 
ing to them is the time necessary to file 
an appeal before the Supreme Court and 
obtain an order of Se a against the 


tespondents, , - A 


2 - The application ` was objected 

to by Shri Reis on the ground that this 
Court has no jurisdiction fo pass’ such. 
an order, Shri Reis relies on ‘Kalyan Singh ` 
v. State of U. P’; AIR 1961 Ali 619. In 
that case the applicants made an applica- 
tion purporting to. be under Order 45, Rule 
13 and Section 151 of the Civil Procedure 
Code 1908, praying for interim directions 
to the respondents not to interfere with 
the rights of the applicant during the 
pendency of an appeal in the Supreme. 
Court; In the said decision the majority of 
the Judges constituting the Bench held 
that there is nothing in Order 45, Rule 13 
or in other provisions of the Civil Proce- 
dure Code which can lend support to the 
view ‘that -4 direction can be given under 
Cl, (d) of that Rule, which may have the 
effect of superseding a decree even though 
temporarily; that the scheme of ‘the Code 
is chat even though’ a ertificate has been 
granted the decree or the final order re- 
mains alive and.-with full force; that any 


order that can‘ be passed.under any of the 


clauses of sub-rule (2) of Order 45, “Rule 
13, must be confined within (sic) the res- 
frictions and not in any manner changing 
even temporarily ‘the decree or the final 
order ‘passed; that’ orders can be passed 
respecting: the subject-matter of the ap- 
peal and the operation of the decree may 
be stayed, but that the nature of the order 
must be only to give interim: protection: 
that the order. cannot be an order com< 
pletely different from and diametrically 
opposed to the decree or final order and 
one which may have the effect of bringing 
about. completely a different result from 
the one provided, for by the decree and. 
that no direction can be given which may 
rake the defeated party the winning one 
and. the. winning one: the losing. party. i 


oo ‘Kalyan Singh's casë, can be dis- 
E from the present case, The 
principle that a party. should ‘not. ordi- 
narily be deniéd the fruits. of a decree in 
its favour’ has to be borne in mind. The 
majority of the Judges gave the decision 
that no direction could be given which 
would have the effect of superseding the 
decree even though temporarily. Besides, 
the majority decision accepted the legal 
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position that orders could be passed res- 
pecting the subject-matter of the appeal 
and the operation of the decree coule be 
stayed, The main principle underlying 
that decision was that no-order coule be 
passed which was completely different 
from and diametrically opposed to the de- 
cree and which might have the effect of 
bringing about a completely different re- 
sult from the one provided for by the 
decree, It is pertinent to mote that even 
with the decisions given by M, C. Dessai, 
C. J. and Jagdish Sahai, J., Bishambhar 
Dayal J. the third Judge forming the 
_ Bench, disagreed. Bishambhar Dayal, J., 

held that the High Court had jurisdiction 
in a proper case to grant an interim relief 
relating to’ the parties seeking to appeal 
to the Supreme Court under Order 45, 
Rule 13. Another important distinction be- 
tween Kalyan Singh’s case and the pre- 
sent case is that in Kalyan Singh’s «ase 
the order prayed for was for injunction 
during the pendency of the i a 
Court appeal. 


4. As against this decision Shri 
Shinkre has relied on ‘S. P, Jain v. M/s. 
Kalinga Tubes Ltd:’, AIR’ 1964 Ori 72. 
That was a decision given by a Division 
Bench, The application far stay order was 
in that case resisted on the ground hat 
there was no application for leave to file 
an appeal to the Supreme Court pencing 
before the Orissa High Court and relience 
was placed on a Bench decision given in 
‘Purna Chand v. Chamra Bariha’, AIR 
1954 Ori 114, The learned Judges hxw- 
ever, relying on the decision in 'Ramer-dra 
Narayan v; Bibhabati Debi’, AIR 1942 Cal 
488, rejected the objecticn and held -hat 
even after the dismissal of an appeal the 
High Court has inherent powers urder 
Section 151; C.P.C, to make an -' interim 
order, in aid of the orcer which may 
eventually be passed by the Court dea-ing 
with the application for leave to appeal 
apart from the provisions of O, 45, Eule 
13, C.P.C. In the opinion of the learned 
Judges who delivered that judgment the 
decision given in the case of ‘Manohar Lal 
v, Seth Hiralal’, AIR 19€2 SC 527, con- 
cludes the matter. They drew support 
from the following passage of the decision 
in Manohar Lals case:— 


“Section 151 itself says that nothing 
in the Code shall be deemed to limit or 
otherwise affect the inherent power of the 
Court to make orders necessary for the 
ends of justice, In the face of such a clear 
statement, it is not possible to hold -hat 
the provisions of the Code control the in= 
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herent power by limiting it or otherwise 
affecting it. The inherent power hes not 
been conferred upon the Court; it is a 
power inherent in the Court by virtue of 
its duty to do justice between the parties, 
before it, Further, when the Code Itself 
recognizes the existence of the inherent 
power of the Court, there is no question 
of implying any powers outside the limits 
of the Code.” 

and held that the High Court had juris- 
diction to pass necessary interim orders 
even though. no application for leave to 
appeal to the Supreme Court was pending. 


5. I need not emphasize that the 
position of the applicants in the case be- 
fore me is stronger. than that of the appli- 
cant in AIR 1964 Orissa 72, 


6. In the circumstances I hold that 
this Court has powers to pass the order 
prayed: for. 

7. The respondent No, 1 Shri Jose 
Rodrigues is restrained for the period of 
one month from the date hereof or until 
an interim order, if any, is passed by the 
Supreme Court in the appeal to be filed 
by the applicants, whichever is earlier, 
from in any manner proceeding with the 
construction of the ‘building which was 
authorized by the licence granted in Au- 
gust, 1972, sought to be quashed by the 
writ petition No, 1/73: 

Application allowed. 





AIR 1976 GOA, DAMAN & DIU 23 
K, N. SHUKLA, Addl. J. C. 

The Mazania of the Temple of Shri 
Mahalsa of Mardol, Petitioner v, P, S. 
Nadkarni and others, Respondents. ' 
. Civil Misc. Appln, No. 98 of 1975, D/- 
19-11-1975. £ 


(A) Contempt of Courts Act (1971), 
S. 2 (c) — Temple Managing Committee 
by resolution removing A from post of 
‘Gurav’ of temple —. Writ petition by A 
to quash resolution — Pending petition A 
forcing Secretary of Committee to exe- 
cute certain documents to support -his 
claim in writ petition — Act of obtaining 
documents held did. not amount to con- 
tempt of court, (Paras 2, 3, 4, 6) 


S. K. Kakodkar, for Petitioner, 


ORDER .— This is an application for 
action under the Contempt of Courts Act 
against the respondents, 
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2. Petitioner is the Mazania (Ma- 
naging Committee) of the temple of Shri 
Mahalsa of Mardol acting through its pro- 
curador (attorney), Among the five res- 
pondents are the Mamlatdar. of Ponda 
Taluka, P. S. Nadkarni and the Police 
Sub-Inspector in charge of Mardol Out 
Post, I. A. Khatib, The allegation is that 
all the five respondents coerced one Pra- 
bhakar Shridhar Bhat, a Bhat of the tem- 
ple and Shri Fatba Camotim Cundoicar, 
the Secretary of the applicant Mazania to 
execute two documents dated 1-11-75 
(true copies Exh, A and Exh, B filed by 
the applicant) purporting to show pay- 
ment of Rs, 500 to Opponent No. 3 Nakul 
Gurav towards his share in the offerings 
of the temple pertaining to June 1975. 


3. Opponent No, 3 Nakul Gurav 
has filed a writ petition in this Court (Spe- 
cial Civil Application No. 132/75) for 
quashing a resolution of the applicant 
Managing Committee removing him from 
the post of ‘Gurav’ of the temple of Shri 
Mahalsa of Mardol, The applicant in its 
return to the rule nisi issued in the said 
writ petition disputed the right of Oppo- 
ment No. 3 Nakul Gurav to the said office 
or to any remuneration, f 

4, The allegation in the present 
application for contempt is that opponents 
Nos, 1 and 2 at the instance of Opponents 
Nos. 3 and 4 compelled Fatba Camotim 
Cundoicar to accompany Opponents Nos, 1 
and 2 to the Police Out Post Mardol and 
there all the opponents forced him and 
Bhat to execute the two documents in 
question ‘with a view to supporting the 
fictitious claim set up by Nakul Gurav”. 
The applicant has expressed apprehension 
that these documents will be used by 
Nakul Gurav in support of his claim in the 
writ petition pending in this Court. The 
allegations have been supported by the 
affidavits of Prabhakar Shridhar Bhat and 
Fatba Camotim Cundoicar, 

5. The Contempt of Courts Act 
1971 defines ‘criminal contempt’ under 
Section 2 (c) as follows:— 


“(c) criminal contempt means the 
publication (whether by words, spoken or 
written, or by signs, or by visible repre- 
sentations, or otherwise) of any matter or 
the doing of any other act whatsoever 
which— 

(i) scandalises or tends to scandalise, 
or lowers or tends to lower the authority 
of, any court; or 

(ii) prejudices, or interferes or tends 
to interfere with, the due course of any 
judicial proceeding; or 
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(iti) interferes or tends to interfere 
with, or obstructs or tends to obstruct, 
the administracion of justice in any other 
manner,” 


Contempt is punishable under Section 
12 of the Act. 

6. Learned counsel for the appli- 
cant contends that by coercing the Secre- 
tary of the Mazania and the Bhat of the 
temple to execute the two documents 
mentioned in the application, the respon- 
dents have tended to interfere with the 
due course of che judicial proceedings viz. 
the writ petition pending in this Court. 
This argument on the facts of the case is 
not tenable. The documents in question 
are dated 1-11-75 which means obviously 
that they have no refer2nce to the rights 
of the parties as existing on the date of 
the writ petition or the date of the reso- 
lution of the Managing Committee which 
has been impugned in the said writ peti- 
tion, At worst execution of these docu- 
ments under threat of an injury, duress 
or coercion may give rise to civil or cri- 
minal consequences for extortion. By no 
means the act of obteining these docu- 
ments can intarfere with the due course 
of the judicial proceedings pending in this 
Court. _ - 

7. The dispute between the appli- 
cant and opponent Nakul Gurav has been 
snowballing fcr quite sometime and both 
parties have filed writ petitions seeking 
one relief or the other against the oppo- 
site party. The present application shows 
that authorities instead of solving -the 
matter in accordance with law and the 
rules are taking recourse to arms-twisting 
and extra-legsl] methods. Obviously such 
a course cannot help in resolving the dis- 
pute on a lasting basis, Hcwever, facts dis- 
closed in this applicaticn do not consti- 
tute criminal contempt as defined in the 
Contempt of Courts Act 1971. The appli- 
cation is dismissed summarily. - 

Application dismissed. 


AIR 1976 GOA, DAMAN & DIU 24 
K. N. SHUKLA, Addi. J. C, 
Ganesh Snankar Naik, Applicant v, 


Joao Jose Catzo Peregrino da Costa, Res- 
pondent. 
Civil Revn. Appln, No 98 af 1974. 


D/- 18-10-1975. 


(A) Civil P, C. (1908), O. 41, R. 5 and 
S. 115 — Stay by Appellate Court — Ap- 
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1976 - Ganesh v. J. J. C. Peregrino (Shukla Addl, J. C.) 


pellate Court refused to grant stay of exe- 
cution of a decree — Refusal to exercise 
discretion does not amount .to decide a 
‘Case’ — S, 115 is not attracted, i 


The order under O, 41, R. 5 for stay- 
ing of execution of decree has nothing to 
do with an adjudication of the rights or 
obligations of the parties to the suit or 
appeal. It is just a- discretionary power 
given to the appellate Court which may 
for sufficient cause, order stay of execu- 
tion. Refusal to exercise such discretion 
does not amount to decide a “Case” and 
therefore, Section 115 is not attracted in 
such a case, (Para 8) 

Even though the order, ` refusing to 
grant stay, is not comprehensive (i. e. 
order passed without giving detailed rea- 
sons) still by doing so there is no contra- 
vention of the provisions of the C.P.C. 
when the Court has jurisdiction to refuse 
stay of execution. i (Para 9) 
Cases Referred: Chronological Paras 
AIR 1974 Delhi 35 = 1973 Rajdhani LR 

295 -o 3 7 
AIR 1974 Goa 49 7 
AIR 1970 SC 406 = (1970) 1 SCR 435 6 
AIR 1964 SC 497 = 1964 SCD 435 5, 6 

M. P. Shinkre, for Applicant; Benarda 
Reis, for Respondent. 

ORDER :— This is a revision applica- 
tion under Section 115 of the Code of Civil 
Procedure directed against the order pass- 
ed by the-learned District Judge, Goa 
dismissing applicant's application for stay 
of the execution of the decree, 


2.. Before dealing with the legal 
question involved in this application a few 
relevant facts may be mentioned, Appli- 
cant in this revision application was sued 
by the respondent in civil suit No, 3/68 
for removing his cart-shop which was 
kept on his land. It appears from the 
pleadings that plaintifffrespondent had 
permitted the defendant/applicant to keep 
his cart-shop on his land and pay a lic- 
ence fee of Rs. 5 per month, Plaintiff/res- 
pondent later revoked this licence and 
brought a suit for removal of the cart- 
shop from his property. The defendant/ 
applicant resisted the suit but the claim 
was decreed. Applicant/defendant filed an 
appeal before the District Judge and by 
a separate application under Order 41, 
Rule 5, C.P.C, prayed for stay of the exe- 
cution of the decree. This application was 
opposed by the plaintiff/respondent before 
the District Judge and he filed a counter- 
affidavit denying the facts stated by the 
‘applicant. The learned District Judge pass- 
ed the following orcer:— .- 
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“I do not find that this is a fit case for 
staying the execution of the impugned 
order.” ° 

3.. The applicant in this revision . 
application has stated that the application 
for stay before the District Judge was not 
opposed by the opposite party. Res- 
pondent has filed an affidavit to deny this 
averment and therefore this ground can- 
not be considered for supporting the revi- 
sion application, 

4. Two points arise for considera- 
tion, First is whether the order refusing 
to stay execution of a decree is ‘a case de- 
cided’. The second is whether the Court 
failed to exercise jurisdiction or acted ille- 
gally or with material irregularity. 

5. No direct authority could be 
secured on the question whether granting 
or refusing to grant a stay is a ‘case decid- 
ed’, There are two important cases decid- 
ed by the Supreme Court while explain- 
ing the scope of the expression ‘case’ un- 
der Section 115, C.P.C. In S. S. Khanna v. 
F, J. Dillon, AIR 1964 SC 497. it was ob- 
served that the expression ‘case’ is a word 
of comprehensive import and includes 
civil proceedings other than a suit. It wag 
held that where during the proceedings 
some order is passed which adjudicates for 
the purposes of the suit séme right or ob- 
ligation of the parties in controversy, it 
can be construed as a ‘case decided’ to 
attract Sec. 115, C, P. C. In Khanna’s case 
the trial Court had decided a preliminary 
issue about the maintainability of the suit 
against the plaintiff and it was held. by 
their Lordships of the Supreme Court that 
the order adjudicated upon the right and 
obligation of the parties and therefore- was 
a case decided. 

6. In Baldevdas v. Filmistan Dis- 
tributors, AIR 1970 SC 406 this expression 
was again considered while dealing with 
the trial Court's order overruling an ob- 
jection to a certain question put to a wit- 
ness, While explaining Khanna’s case, AIR 
1964 SC 497 (supra), their Lordships ob- 
served that every interlocutory order 
which did not adjudicate upon or deter- 
mine any question relating to the rights 
of the parties did not amount to a case 
decided. In para. 10 their Lordships ob- 
served as follows:— 


. "A case may be said to be decided, if 
the Court adjudicates for the purposes of 
the suit some right or obligation of the 
parties in controversy; every order in the 
suit cannot be regarded as a case decided 
within the meaning of Section 115 of the 
Code of Civil Procedure.” i 
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P. 5. Calangutkar, AIR 1974 Goa 40, while 
dealing with an appellate order staying 
the execution of the order of the trial 
Court held that the order did not relate to 
‘a case decided’ within the meaning of 
Section 115 of the. Code of Civil Proce- 
dure, In Sada Ram v, D.  D, Authority, 
AIR 1974 Delhi 35 while dealing with the 
expression ‘a case decided’ it was Opoe 
ed as follows,— 


“The word ‘case’ does not refer neces~ 
sarily to the case as a whole but can in- 
_ clude. even a part of the case, Therefore, 
a decision on a part of the case is also re- 
visable even though it does not dispose of 
the whole of the case. It is necessary, 
however, that such a decision must affect 
the rights and liabilities of the parties re- 
lating to the merits of the case. It should 
not ibe merely an interlocutory order like 
the orders for stay, injunction etc. or 


merey a procedural order like the orders 
regarding the summoning of witnesses, 
discovery, production and inspection of 
documents, ete.” (emphasis mine), 


The question before the Delhi High Court 
was not one under Order 41, Rule 5 but 
under Order 8, Rule 10, C.P. C, in respect 
of an order passed: by ‘the trial Court in 
first refusing to grant ‘adjournment for 
filing the written statement and at a later 
stage permitting the filing of sig written 
statement, 


8. Now Tooking to the ‘ scope -of 
Rule 5 of Order 41, C.P.C. it is ` obvious 
that the order for staying of execution has 
nothing to do with an adjudication of the 
rights or obligations of the parties to the 
suit or appeal, It is just a discretionary 
power given to the appellate court which 
may for sufficient cause order stay of exe- 
cution, Thus keeping in view the observa~ 
tions of the Supreme-Court in the cases 
cited above, I am of opinion-that a‘ refusal 
to exercise discretion does not.amount to 
deciding a ‘case’ and therefore Section 115 
of the C.P.C. is not attracted. No revision, 
is competent under Section 115 of. the 
C.P.C, against an order passed under R, 5, 
O, 41, C, P, Code granting or eee to 
grant a stay. 


9. But assuming that the order 
may be treated as a ‘case decided’ within 
the meaning of Section 115, C.P.C. I do 
not see that the District Judge failed to 
exercise jurisdiction vested in him or act~ 
ed illegally or with material irregularity. 
Though the order is not comprehensive as 
detailed reasons have not been . given by 


ea 
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him, yet it is clear that he hed the juris- 
diction to refuse stay of-execution and by} 
doing so he did not act in contravention 
of the provisions of the Code of Civil Pro- 
cedure. It can be seen from the record of 
the case that the premises were not ‘leas- 
ed’ to the applicant/defendant, He was 
merely permitted to place temporarily a 

cart-shop on the property.and as per the 
counter-affidavit filed by the respondent 
before the District Judge, the applicant 
had other places at Margao where he had 
kept similar shops, There could not be 
any irreparable loss by removal of the 
cart-shop after revocation of the licence, 
Further the cart-shop was not a perma- 
nent structure and if the. applicant/defen- 
dant could succeed in appeal, the cart- 
shop could be restored to its place. 

“10. For reasons aforesaid I do not 
see. any substance in this revision appli~ 
cation and it is dismissed with costs, 

Revision dismissed, 





AIR 1976 GOA, DAMAN & DIU 28- 
.TITO MENEZES, J. C. 

Anant Fondu Porobo Dessal and 
others, Petitioners v, Smt, Lalita Poi, Res- 
pondent, 

-Civil Misc, Appin. No, 25 of 1975, D/- 
30-9~1975.* 

(A) Constitution: of India, Art. 133 (1) 

Dismis- 


. — Substantial question.of law — 


sal of suit for default — Question whether 
plaintiff. should have fresh Wakalatnama 
to enable him to make application for set- 
ting aside dismissal order — Question is 
substantial question of law of public im- 
portance, (Paras 2, 4, 6) 


(B) Constitution of India, Art. 133 (1) 
— Substantial question of law — Dismis~ 
sal of suit for default — Where presence 
of plaintiff is ‘essential, question whether 
sufficient. cause for absence shown by ad- 
vocate entitles plaintiff to get the order of 
dismissal set aside, does not involve 


substantial question of Jaw. (Paras 2, 5) 
Cases Referred:. Chronological Paras 
AIR 1958 Andh Pra 652 = ILR oa 


Andh Pra 361 
AIR 1957 Raj 11 =: 1956 Raj LW 331 5 
AIR 1957 Raj 391 =: 1958 Raj LW 95 4 
(1955) 2, Mad LJ 124 =' 68 Mad LW 393 3 


*(For leave to Appeal to Supreme Court 
against judgment of this Court report- 
ed in AIR 1975 Goa 30.) 


KS/AT/E160/73/MBR ` 
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AIR 1939 Mad 974 = (1939) 2 Mad LJ en 
AIR 1941 Rang 314 = 1941 Rang LR 254 i 


: M. P. Shinkre, for Petitioners; Ber- 
nardo Reis, for Respondent. 


ORDER :— The applicants apply for 
a certificate under Article 133 (1) of the 
Constitution of India to enable them to 
file an appeal in the Supreme Court 
against the Order of this Court dated 20th 
January, 1975:* : i 

2. The two points which according 
to the applicants involve substantial ques- 
tions of law of public importance are, that 
an advocate who had a wakalatnama of 
the plaintiff in a suit and who makes an 
application for setting aside.an order of 
dismissal of the suit need not have a fresh 
wakalatnama from the plaintiff; that suffi- 
cient cause for the absence which ocza- 
sioned the dismissal of the suit need not 
be shown ‘by the advocate and by the 
plaintiff; and that sufficient cause shown 
by the advocate entitles the plaintiff to an 
order setting aside the order of dismissal. 


3. In the impugned order it was 
held inter alia, that the advocate for rhe 
plaintiff was not emitled to make an ap- 
plication for setting aside the order of dis- 
missal ‘because the did not have a fresh 
wakalatnama from-the plaintiff after the 
suit had been dismissed zor default. My 
view was supported by the judgment in 
the Hyderabad Import Export Co., Secun- 
derabad v. The United Trading Co., Bha- 
gathikot, Jodhpur, AIR 1958 Andh Pra 
652, wherein it was held that strictly 
speaking a fresh wakalatnema of ithe 
plaintiff was necessary after the dismissal 
of the suit, to enble the edvocate to make 
an application for setting aside the order 
of dismissal, Our decision was in a way 
supported by Pavoorayil Mamu v. Kunhi- 
mon, 1955-2 Mad LJ 124, wherein it was 
held by Mack J. that Order 3, Rule 4, 
Civil Procedure Codə is primarily intend- 
ed to protect clients from anybody other 


than advocates authorised by them ap-- 


pearing, acting ånd making representa- 
tions on their behalf and it is not intended 
to penalise clients°whoe had in fact in- 
structed an ‘advocate at one stage of the 
litigation, and immediately ratified his au- 
thority after he reported no instructions 
when his failure to file a fresh wakalat 
was brought to notice, In that case he 
actions of the advocate who had acted 
without a wakalatnama were ratified. 'The 


*(Reported in AIR 1975 Goa 30.) 
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ratio of the case indicates that if the ad- 
vocate had acted without a fresh wakalat- 
nama, at least a ratification was necessary 
to validate his acts done after the initial 
wakalatnama had ceaséd to be valid, 

4, As against this view theré was 
the view taken by the Rajasthan High 
Court in Pannalal v, Firm Ballaram Basia, 
AIR 1957 Raj 391, wherein it was held: 
that the application for restoration of a 
suit dismissed for default is a part of the 
proceedings in the suit, and on the same 
reasoning the advocate of the defendant 
does not require a fresh power to contest 
the application, The learned Judge further 
held that the authority of the advocate of 
the defendant does not terminate on the 
dismissal of the suit ex parte and there- 
fore the service of the notice of the appli- 
cation for restoration of the suit on him 
is a valid notice, and that the mere fact 
that he made a note on the notice that his 
power to represent the defendant had 
come to an end by the order of dismissal 
of suit even if it should be deemed to be a 
prayer for withdrawal from suit, does not 
terminate his authority. The decision in 
AIR 1957 Raj 391 follows the decision in 
U, Oak v, Ma Khin, AIR 1941 Rang 314. 
The views of the.superior courts therefore 
differ on this point and I find that the 
question is a substantial question of law, 


5. On the point that the absence of 
both the parties has to be justified, Shri 
Shinkre argues that the Madras High 
Court had taken a view different from 
mine in Paturi Venkateswara Rao v, Par- 
vataneni Subrahmanyam, AIR 1939 Mad 
974. There the facts were that the plaintiff 
was to produce his witnesses, The plain- 
tiffs advocate was away from town. An- 
other gentleman applied for an adjourn- 
ment and that being refused he took no 
further part in the proceedings, He was 
apparently not instructed to conduct the 
suit. The plaintiff was then asked to go 
into the witnéss box and give evidence. 
But he evidently felt he could not go on 
with the suit in the absence of any pleader 
dily instructed to conduct the case on his 
behalf. The High Court was satisfied that 
the case"fell under Order 9, Rüle 9 of 
C.P.C. It was held that the mere physical 
presence of the party would not be 
enough: to take the case out of the purview 
of. Order 9, Rule 9. Similarly,.it was held, 
that the mere fact that a pleader who had 
no instructions to conduct the suit asks 
for an adjournment, is not appearance in 
the suit,- whether he formally reported no 
instructions or not, if all that he did that 
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day was to apply for an adjournment and 
nothing more, The ratio behind the deci- 
sion in AIR 1939 Mad 974 can easily be 
understood. The plaintiff or the pleader 
who appears and refuses to act is as good 
as a plaintiff or pleader who does not ap- 
pear at all. In both the cases there is a 
default in prosecuting the case and dis- 
missal for default under Order 9, Rule 8 
would be justified. This however does not 
mean that when the presence of the plain- 
tiff is essential, he can get the order of 
dismissal for default set aside on his advo- 
cate showing a good cause for non-appear- 
ance. In Sohanlal v, Devachand, ATR 1957 
Raj 11, the Court observed that primarily, 
it is the absence of the party himself 
which must be accounted for in restora- 
tion matters, and, that it was clear that 
the wording of the rules should have been 
like this because there would be cases 
where a party conducts his own case un- 
aided by counsel, In the present case the 
plaintiff had necessarily to appear on the 
day of hearing as it can be said that the 
Court impliedly required the plaintiff to 
come on that day in person with or with- 
out a pleader, The second point raised by 
Shri Shinkre does not therefore involve 
a substantial question of law. 


6. The question as to whether the . 


dismissal of a suit puts an end to the au- 
thority of the advocate appointed to re- 
present and act for the plaintiff in that 
suit, is likely to occur frequently. Such 
question is of public importance. 

7. I therefore hold that this case 
involves a substantial question of law of 
public importance. I, therefore, order that 
a certificate under Article 133 (1) of the 
Constitution of India be issued to the ap- 
plicants, 

Application allowed. 
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K, N. SHUKLA, Addl. J. C. 

A sociedade Agricola dos Gauncares 
de Cuncolim e Veroda, Cuncolim and 
others, Petitioners v. R. L. Segal and 
others, Respondents, 

Special Civil Appln. No. 21 of 
D/- 22-9-1975. : 

(A) Goa, Daman & Diu Administra- 
tion of Evacuee Property Act (6 of 1964), 
Pre. — Validity — (Constitution of India, 
Tth Schedule, List I, Entry 41 — List I, 
Entry 17 — Amending Act 14 of 1970). 
AIR 1954 Punj 261, Diss. from. 


JS/LS/D935/75/KNA 


1968, 


A Sociedade Agricola etc. v. R. L, Segal 


A.LR. 


The words ‘declared by law to be eva~ 
cuee property’ in Entry 41 of List IJI of 
the 7th Schedule of the Constitution does 
not postulate an antecedent law by a com- 
petent Legislature which. should declare 
a property to be evacuee property. AIR 
1951 Bom 440, Rel, on; AIR 1954 Punj 261, 
Diss. from, (Paras 7, 8, 9) 


Although the power to declare what 
property is to be evacuee property is not 
conferred in terms upon the Legislature 
by Entry 41, List III of Schedule 7 of the 
Constitution, that power is incidental to 
the exercise by the Legislature of the 
power conferred on the Legislature. 

. {Para 8) 

The Act does not deal with the ques- 
tion of granting or divesting any person of 
the citizenship of India and does not in- 
fringe the provisions in Entry 17 of List 
I of the Schedule 7 to the Constitution of 
India. The Act of 1964 in pith and sub- 
stance’ falls within legislative Entry 41 of 
List ITI and if there is an incidental en- 
croachment on the Entry 17 of List I, this 
encroachment will not affect its validity. 

(Para 12) 

Further whatever invalidity was in 
the Act was removed by the amending 
Act retrospectively, (Para 13) 

Even if the Act of 1954 is assumed to 
be void and non est by reason of the fact 
that it deals with citizenship and infringes 
Entry 17 of List I of the Schedule to the 
Constitution of India, the Amending Act 
14 of 1970 is not void as reviving an Act 
which is non est, A statute which is void 
under Article 13 (2) of the Constitution 
can be revived by an amendment of the 
Constitution removing the shadow cast 
upon the enactment anc it is not neces- 
sary to pass a fresh enactment after the 
constitutional bar is removed. By parity 
of reasoning if some provision of a statute 
is void due to legislative incompetence of 
the legislature, it can be validated with 
retrospective effect by an amending Act 
by which the shadow of invalidity is re- 
moved, . (Para 18) 


Further the Act of 1964 cannot ‘be 
said to be void on the ground that it pur- 
ports to deal with the property of persons 
who are living outside the territory if the 
property is within territory. There is a 
territorial nexus as it relates only to. per- 
sons who have property within the. terri- 
tory of Goa, Daman and Diu and not 
others who may be residing outside India. 

(Para 19) 

(B) Goa, Daman and Diu Administra- 

tion of Evacuee Property Act (6 of 1964), 
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. S. 5 — Rules framed under — R. 4 — 
Notice to ‘X and successors and heirs’ — 
Defective — Effect of such notice, 

A notice under Rule 4 framed under 

S. 5 to 'X and his heirs and successors’ 
cannot be called a notice to specific per- 
sons who have to be declared to be eva- 
cuees, But the defect is one of procedure 
and not of jurisdiction, -. (Para 20) 

“(C) Constitution of India, Art. 226 — 
Natural justice — Party member of a so- 
ciety — Notice to-society is constructive 
notice to party — Failure. to give indivi- 
dual notice to party is-not violation of the 
rules of natural justice, (Para 22) 
` (D) Constitution of India, Arts. 226, 
227 — Powers under — Nature of, 

` The powers which can be exercised 
ander Arts, 226 and 227 of the Constitu- 

.tion are supervisory and not’ appellate. - © 


‘ But it is-well settled that certiorari. - 


can issue if there is a mistake apparent on 


the face of the record and if àa finding is” 


recorded without any legal evidence it 
can be.treated es an error of law and 
quashed, AIR 1964 SC 477 and AIR 1970 
SC 540, Rel, on. (Para 24) 
` In a writ petition challenging the 
validity of an order passed by the .Custo- 
dian of Evacuee Property it was held that 
the validity of the order passed by the 
Custodian will have to be examined only 
on the grounds given by the Custodian 
and the evidence considered by him. 


(Para 25) 


Where; in an appeal against the order 
of the Custodian of Evacuee Property, the 
appellate Tribunal completely ignored the 
evidence which formed the basis of the 
order, and took into consideration entire- 
ly new evidence it. was held-that appel- 
late order could not be sustained even if 
the order of the Custodian was wrong. 
(1970) 2 All ER 713, Rel. on. 

. -(Paras 25, 26) 

(E) Constitution of India, Art, 226 — 
Natural justice — Domestic Tribunals — 
Procedure to be followed. 

Domestic Tribunals are not ordinarily 
bound to follow the Eroraure prescribed 
for Courts. 3 (Para 29) 

But a‘ fair opportunity must “be - given 
to the parties against whom action is 
sought to be taken, AIR 1963 SC 375, Rel. 
on. (Para 29) 


(F) Goa, Daman and Diu Administra- 
tion of Evacuee Property Act (6 of 1964), 
“Pre., Ss. T and 37 — Purpose of the En- 
actment — Exercise of powers by Custo- 
dian of Evacuee Property. : 


A Sociedade Agricola ete, v. R. L. Segal 


‘Cases Referred: 
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The powers of the Custodian under 
the Act are vast and jurisdiction of the 
Civil Court is barred on matters which the 
Custodian is empowered to decide, 

(Para 33) 

The scheme of the Act shows that by 
declaring a property as evacuee property, 
the Custodian is vested with the power to 
take possession of the property even when 
it is in possession.of persons who are not 
evacuees or do not claim Shrough them. 

(Para 33) 

The purpose of the Act is the ‘admin- 
istration’ of the Evacuee property and not 
its ‘confiscation’, While deciding the rights 
of the ‘interested persons’ claiming to be > 
in possession or occupation of the evacuee 
property ‘in question, this cardinal object’ 
of the Act cannot be ignored, (Para 34) 
Chronologi¢al Paras 

= 1975 UJ (SC) 220 23 
= 1971 (2) SCC.983 9 
15, 17, 18 

ATR 1976 SC 540 = - (1970) 2 SCR 732 23 

(1970) 2 All ER 713 = (1970) 3 WLR 434 


AIR 1975 SC 1297 
AIR 1972 SC 425 


j 25 
AIR 1967 SC 1480 = (1967) 2 SCR 650 
. , 15, 16 

AIR 1964 SC 477 = (1964) 5 SCR 64 24 
AIR 1963 SC 375 = (1963) 2 SCR 943 29 
AIR 1960 Punj 225 = 62 Pun LR 107 34 
AIR 1959 SC 648 =: .1959 Supp (2) SCR 
15, 16, 17 

AR 1958 SC 160 = 1958 SCR 816 21 
AIR 1958 SC 468 = 1958 SCR 1422 35 
AIR 1954 SC 728 = 1955 SCR 707 15, 


16, 17 
AIR 1954 Punj 261, = 56 Pun LR 443 10. 
AIR 1953 SC 298 = 1953 SCR 691 34 
AIR 1953 Sau 73 = 4 Sau LR 268 9 


AIR ‘1952 Punj 389 = 54 Pun LR 318 
: 9, 
AIR 1951 Bom 440 = 53 Bom LR 621 
; - 8, 9, 11 
S. B. Jaisinghani with S. K. Sonak ` 
(for Sociedade Agricola dos Gauncares de 
Cuncolim e, Vereda, Cuncolim); S, K. -Ka- | 
kodkar (for Rama Baburao Naique); P. F. 
Lawrence (for Asis Rebelo and Sontie 
Dessai); for Petitioners; R. J. Joshi with 
L. C. Gama, for Respondents, 
JUDGMENT :— This judgment will 
dispose of three Writ: Petitions namely 
Special Civil . Applications . Nos, 21/1968, 
22/1968 and 11/1970, The questions of law 
and faet invotved-in all the three petitions 
are the same except for some minor dif- 


_ ferences to which I will advert in due 


course, ` 


2. The petitioners in these three 
Writ Petitions under Articles 226 and. 227 
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of the Constitution of India pray for ap- 
propriate writs or directions for:— .. 


I. Declaration that the Goa, Daman. 


and Diu Administration of Evacuee Pro- 
perty Act, 1964 is unconstitutional - and 
void, 


tthe provisions of the said Act are not-ap- 
plicable to the property adjudicated. by 


respondent No, 8 the -Custodian of Eva-. 


cuee Property vide Order. (Exh. C):  .. 

` JIL Declaration that the property in 
question is the property of the 'Gaucares’ 
of. Cuncolim and Veroda and the petition- 
ers are successors in interest. of the ‘Gau- 
cares’, 

IV. For duda and setting aside the 
notices (Exh, B colly) under. Section 5 of 
the Act of 1964 issued: by the Custodian 
of Evacuee Property -and the order dated 
21-11-1966 (Exh. C) passed by him under 
the said Act, 

V. For quashing and setting aside the 
Order (Ext. D) dated 19-2-1968 by the ap- 
pellate authority under the Actie. the 
Administrative Tribunal of Goa, Daman 
and Diu (respondents Nos. 1 to 7 ‘being 
the members of the said Tribunal), - 

VI. For quashing and setting aside 
the order of the Custodian dated 14-3-1968 
(Exh, E) passed in Execution of his order, 
dated 21-11-66. .. 

VII. For quashing and ‘setting aside 
the Order (Exh. F) dated 12-3-68 passed 
by the Administrator of Goa, Daman. and 
Diu (respondent No. 9) through the Under, 
Secretary (Home), ` Government of ‘Goa, 
Daman and Diu (respondent No. 11)... 

VHI, For restraining respondents Nos, 
8 to 11 from taking any steps connected 
with the execution and implementation 
of the impugned orders and interfering 
with the petitioner’s management and ad~ 
ministration of the property in question. 

3. The petitioner in Writ Petition 
No.:21/68-is a: Society established: in ‘1946. 
and registered under ‘the prevailing Por- 
tuguese Law, in April 1948, The members 
of' the Society claim -tò be the ‘Gaucares’ 
of villages Cuncolim and Veroda, The pe- 
titioners' in Writ Petition No. 22/68 ` ant 
No. 11/70 have filed the petitions in their! 
mavidhak capacity as 'Gaucares > 
-, -4.. Some introductory: . and undis= 
puted acts may be -stated .in' brief. . ‘The. 
Custodian of Evacuée © Praperty issued 
three notices.under Section 5 of the G. D. 
D. Administration of .Evacuee Property 


Act, 1964 (hereafter called ‘the Actin - 


. accordance with Rule 4 of the Rules fram- 
ed under the Act. The first notice dated 
8-3-1966 was issued to (1) Shri P, F, Law- 


- A Sociedade Agricola etc:.v. R, L. Segal. . 


I. Alternatively, a declaration that. 


A. L R.. 


rence, advocate and (2) Shri’ Fernandes, 

President of the Sociedade Agricola dos 
Gaucares, de Cuncolim e Veroda, Salcete 
Taluka, Goa (the petitioner in petition 
No. 21/68). In this notice the Custodian. 
stated that he had credible. information 
that Joaquim Mascarenhes Fiuza of Lis- 
bon, owner and proprietor of the County. 
of Cuncolim and Veroda is arn evacuee. 
under clause (b) of Section 2 of the - Act. 
A second notice was issued on 16-9-1966. 
addressed to Shri Joaquim Mascarenhas 
Fiuza and all successors in interest of late 
Shri Joao D’Silva. The third notice dated 
25-10-1966 was issued to (1) Joaquim Mas- 
earenhas Fiuza and all heirs, successors 
in interest; (2) to all heirs and successors - 
in interest of the late Shri Joao D’Silva. 


5. Neither the said Fiuza or. _his 
heirs and successors in interest nor ‘the ; 


_heirs and successors of the late Shri Joao 


D’Silva appeared before the Custodian to 
show caiise why an order should not be 
passed dé¢laring them as evacuees and the 
property described in the said notice as, 
evacuee property.. However, Shri P, F. 
Lawrence, advocate and Shri J, M. Fer- 
nandes, acting for the petitioner Society | 
filed their, written statements and submit- 
ted: that the property in question did not 
belong tó the said ‘Fiuza or Joao D’Silva 
but belonged to the ‘Gauncares’ of Cun~ 
colim and-Veroda and therefore the pro~ 
perty could not bè declared an evacuees 
property. ‘The Custodian after holding an 
inquiry as required under Section 5 of the 
Act declare the ‘Counts of Cuncolim and 
Veroda and all their heirs’and successors’ 
as evacuees and their property ‘namely 
the villages of Cuncolim and Veroda as 
evacuee property, An appeal against that: 
order was dismissed: by the Administra- 
tive Tribunal of Goa; Daman and Diu. The’ 
orders of the Custodian-and the Appellate 
Tribunal have been attacked: mainly on 
the following grounds:— 

- I, The-G.D.D, Administration ‘of Eva- 
cuee’.Property ‘Act 1964-is void as’ it’ is 
beyond the legislative i alana of the 
State legislature; 

'-“ IL -The impugned notices were invalid 
as they :were not issued to any specified 
person or persons but`to heirs and suc- 
eéssors of Fiuza & D'Silva’. Further, there 
was no‘information r material before the. 
Custodian for assuming jurisdiction under. 
Section 5 of the Act; Sa Sy 


‘ II. There was sight aniline with 
rules of natural justice because notices 
were’ not issued to all the- ‘Gauncares’, 
particularly petitioners in Writ Petitions 
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Nos. 22/68 and 11/70 who were in pos=es- 
sion; - 
IV. The finding recorded by the Cus- 
todian and confirmed by the Adminis-re~ 
tive Tribunal was not ‘besed on any zvi- 
dence; 


6. I wilt deal with these pnts 
serially, With regard to the contendon 
about legislative’ incompetence of the 
State legislature, the learned counsel for 
the petitioners referred to Entry 41, List 
HI, Seventh Schedule of the Constitucion 
of India. List IH is the concurrent List 
under Article 246 of the Constitution re- 
lating to distribution of legislative powers. 
Entry 41 is as follows:— 


"41, Custody, management and dis- 
posal of property (including agricultcral 
land) declared by law to be evacuee pro- 
perty.” 

7. It is contended for the peti- 
tioners that the words ‘declared by lax to 
be evacuee property’ urder this extry 
postulate an antecedent law by a compe~ 
tent legislature which should declare a 
property to be evacuee property and only 
after enactment of such a law, the Sate 
legislature has competence to enact a aw 
for ‘custody, management and disposal of 
such property’, The learned counsel elebo- 
rated the argument by submitting -hat 
since List III does not specifically refez to 
‘declaration of law to be evacuee proper- 
ty’, such a law could be enacted only by 
the Parliament under the resid.ary 
powers contained in Entry 97, List I of 
the Seventh Schedule, 


8. Entry 41 of List III which zor- 
responds to Entry 31 (b) of the Govern- 
ment of India Act, 1935 and is couches in 
identical words was considered in A‘adul 
Majid’s case by Chagla C. J.. (AIR 1851 
Bom 440). It wes. observed as follows — 


"It is well settled that in constraing 
the various entries in the schedules a 
large and liberal interpretation must ‘be 
placed upon them, Further, in order Ihat 
the power conferred upon the Legislamure 
should be effective, the Courts must as- 
sume that all ancillary and subsidary 
power necessary for the purpose of legis- 
lating upon the main topic referred t= in 
the entries was also conZerred upon the 
Legislature by the Constitution.” 


It was in terms held that when power was 


conferred upon the Legislature to lezis- 


lete upon custody, management and -lis- 
posal of property declared by law to be 
evacuee property, it must be read in that 
entry the ancillary and incidental pcwer 
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necessary for the purpose of legislating 
upon this particular subject. It is mani- 
fest that it would be impossible for. the 
legislature to legislate with regard to the 
custody, management and disposal of eva- 
cùee property unless it has power to de- 
cide and determine what property is to 
be evacuee property and therefore al- 
though the power to declare what pro- 
perty is to be evacuee property is not in 
terms conferred upon the legislature by 
Entry 41, that power is incidental to the 
exercise by the legislature of the power 
conferred to legislate upon the topic 
referred to in this Entry, With regard to 
the contention of the learned counsel for 
the petitioners that an antecedent legisla- 
tion declaring a property to be evacuee 
property, following observations in Abdul 
Majid’s case are relevant:-— 

“Therefore if by the Ordinance the 
legislature has not only legislated with 
regard to the custody, management and 
disposal of evacuee property, but it has 
also by that very piece of legislation dec- 
lared what property is evacuee property, 
it was acting within its legislative compe- 
tence,” 

9. This authority has stood the 
test of time and has been followed by a 
Division- Bench of the Punjab High Court 
in Firm Sahib Dayal’s case, (AIR 1952 





‘Punj 389) and Semsudin Shaver Khoja v. 


Asst. Custodian, E. P, (AIR 1953 Sau 73). 
Some observations in Jagannath v, Au- 
thorised Officer Land Reforms, 1971 (2) 
SCC 893 paras 29 and 30 =. (AIR 1972 SC 
425) support the view of Chagia C, J. in 
Abdul Majid’s case (ATR 1951 Bom 440) in 
relation to the proper principle while 
dealing with the question of legislative 
competence, 


10. The learned sonnel cited an- 


‘other Punjab case S. Raghbir Singh v. 


Union of India (AIR 1954 Punj 261) and 
relying on head note (b) sought support 
for his proposition that a law concerning 
property of an evacuee cannot be made 
under Entry 41. The head note is mislead- 
ing. ‘The Punjab High Court in the above 
cited cases was dealing with another legis- 
lation i.e, Evacuee Interest (Separation) 
Act and not with the Administration of 
Evacuee Property Act, The discussion fo 
which head note (b) refers finds place in 
para 8 of the judgment. It will be useful 
to reproduce the relevant portion.— 

(8) Secondly, it is argued that the 
help of Entry 41 can be invoked if, and 
only, if, the property in question is declar- 
ed by law to be evacuee property, The 
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property to which a reference has been 
made in Section 9, it is contended, is not 
property which has been declared to be 
evacuee property, but property of an eva- 
ouee. There appears to be some force in 
the contention that a law concerning the 
property of an evacuee cannot be made 
under Entry 41, for this entry empowers 
a law to be made.in respect of property 
which has been ‘declared by law to be 
evacuee property’.” 
It will be clear from above, that these ob- 
servations were obiter and made in a ge- 
neral way without fully dealing with the 
. effect of the powers under Entry 41. The 
earlier ruling of the same High Court was 
not considered at all. Seervai in his Con- 
stitutional Law of India, page 968 para- 
graph 22.139 has discussed the issue and 
observed that this view of the Punjab 
High Court is not correct and I agree with 
his view. f 
11.. For the petitioners, Advocate 
Shri Kakodkar tried to distinguish Abdul 
Majid’s case (AIR 1951 Bom 440) with the 
petitions in hand on the ground that in 
that case the law was passed by the Par- 
liament which under the Constitution 
(Entry 97, List I) had the residuary power 
to pass such a law. As, the argument 
proceeded, the impugned Act has been 
passed by a State legislature, the autho- 
rity of the Bombay, Punjab and Saurash- 
tra High Courts can be distinguished. The 
distinction so suggested by the learned 
counsel is not real. The view advanced in 
Abdul Majid and Firm Sahib Dayal (AIR 
` 1952 Punj 389) had nothing to do with 
the power of the Parliament under Entry 
97, List I, though as an alternative argu- 
ment it was stated that the enactment 
could be supported under that Entry | as 
well, The ratio decidendi was that the 
power of custody, management, ete. in- 
cluded the power to declare a property to 
be evacuee property because such a power 
of declaration was incidental and ancil- 
lary to the power of custody, management 
and disposal, I am in respectful agree- 
ment with the observations in cases of 
Abdul Majid and Firm Sahib Dayal, I 
reject the argument that under Entry 41 
of List III, the State legislature was in- 
competent to enact the G.D.D. Adminis- 
_-tration of Evacuee Property Act, 1964. 
12, Another challenge to the legis- 
lative competence of the State legislature 
to enact the impugned Act was based on 
Entry 17 of List I, (the Union List), The 
Entry is as follows:— 
LTS eee, naturalisation and 
aliens,” : 


A Sociedade Agricola ete. v. R. L.. Segal 


‘an Indian Citizen and,” 


A. LR. 


The argument proceeded thus. Under the 
impugned Act of 1964, an evacuee has 
been defined in Section 2 (b) as follows:— 


“Evacuee méans a person who is not 
ete. 


Shri Kakodkar argues that under the im- 
pugned Act the State legislature has legis- 
lated on the question of citizenship by 
introducing the words ‘who is not an Indi- 
an citizen’ in the definition of an evacuee 
and therefore has trenched upon the do- 
main of the Parliament. This argument 
has to be rejected for more than one rea- 
son, The first reason is that by introduc- 
ing these words in the definition of an 
evacuee, the State legislature thas not 
made any enectment on citizenship, natu- 
ralisation and aliens, The Parliament has 
already enacted the Citizenship Act 1955 
which deals with the acquisition and de- 
termination of Indian citizenship, The im- 
pugned Act of 1964 does not propose to 
legislate on the acquisition and determi- 
nation of Indian citizenship but merely 
seeks to define an evacuee under Section 
2 thereof, The inquiry whether a person 
is an Indian citizen or not may be inci- 
dental to determine the principal question 
‘but the Act has nothing to do with the 
question of granting or divesting any per- 
son of the citizenship of India, The Act of 
1964 “in pith and substance” falls within 
legislative Entry 41 of List IIJ and if there 
is an incidental encroachment on the 
Entry 17 of List I, this encroachment will 
not affect its validity. Seervai in his book 
on Constituticn at page 906 paragraphs 
22.15, 22.16 and 22.17 has discussed the 
‘pith and substance’ principle in detail and 
the substance of the case law stated by 
him is that if the main purpose of the en- 
actment is covered by an entry and gives 


power to the legislature, an incidental en- 


croachment on the power in another entry 
of another List will not render the enact- 
ment void or ultra vires, I fully agree 
with this observation, 


13. Secondly, in the present case 
the Government of Goa, Daman and Diu 
passed an amending Act (Act No. 14 of 
1970) by which the earlier Act of 1964 was 
amended. Section 2_(b) was modified and 
the words “who is not an Indian Citizen” 
and occurring in the definition of evacuee 
were omitted. This amendment was made 
retrospective in operation and it was 
deemed to have come into. force on - 24th 
December, 1964. Therefore whatever in- 
validity the above words caused to the 
Act, the same was removed by the amend- 
ing Act retrospectively, 
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lands for personal cu'tivation. The trial 
Judge held that the Civil Court had iuris- 
diction to entertain the suit. but on tre 
grounds of bona fide personal cultivation 
he dismissed the suit. In appeal. the Dis- 
trict Judge held that the respondent-plair- 
tiff required the lands for personal cult- 
vation and that the Civil Court had iuris- 
diction to entertain the suit and he. there- 
fore. granted decree as praved for bv the 
plaintiff. The defendant. therefore. went 
in appeal before the Bombav High Court. 
The view of the District Court was that 
an appeal from a decision under Sec. 23. 
sub-section (2) of the Bombav Tenancy 
and Agricultural Lands Act. 1939 against 
the order of Mamlatdar can be enter- 
tained onlv bv the Collector and not by 
the Deputy Collector who had no iuris- 
diction to entertain and hear the appeal 
against the decisicn of Mamlatdar to re- 
verse his decision. The sole question 
which was argued before the ‘Division 
Bench of the Bombay High Court wes 
whether the District Deputy Collectcr 
was competent to hear an appeal against 
an order passed by the Mamlatdar under 
Section 24. sub-section (2) of the Bombay 
Tenancy Act. 1939. and since the expres- 
sion “collector” was not defined in the 
gaid Act. nor was it defined in the Bombay 
Land Reveniie Code and therefore the 
question was whether the Deputy Collec- 
tor is within the meaning given to the 
word- “Collector” under the Bombay 
General Clauses Act. 1904 should be cor- 
sidered. After considering that definition 
under the Bombay General Clauses Aci. 
1904, the Division Bench considered the 
relevant provisions of the Bombay Lani 
Revenue Code. namely. Sections 8 to 18. 
and referred particularly tc paragraphs 1 
and 2 of Section 10. According to the 
Division Bench for purposes of determin 
ing whether Deputy Collector had a 
power to hear the appeal against the 


‘order of Mamlatdar under Section 24 cf 


‘the’ Bombay Tenancy Act. 1939: the two 
“paragraphs. namely. paragraphs 1 and 2 
of Section 10 were material. Mr. Justice 
Shah. as he then was. speakins for the 
Court after setting out the relevant por- 
tion of Section 10 held as under: 

“m The effect of Section 10 is that. 
once an Assistant or a Deputy Collector 
is by an order of: the Collector put in 
charge of revenue administration of on2 
or more talukas in h’s district. bv tha 
operation of the second paragraph of Sec- 
tion 10. he is subject to territorial limita- 
tion statutorily invested with all the 
powers which are conferred upon the Col- 
lector by the Code or bv anv other lav 
for the time being in force and is entitled 
to exercise the powers of a Collector 
under the Code or bv anv other law. foz 
the time being in force. The Bombay 
. Tenancy Act. 1938 is undoubtedly ‘ane 
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other law’ in force within the meaning of 
Section 10. It is undisputed in this case 
that the Deputv Collector. who decided 
the appeal filed by the defendant. was 
placed in charge of the Karad taluka and 
having been so placed in charge. he had. 
under the second paragraph of Section 10 
jurisdiction to exercise the powers of the 
Collector to hear appeals under Section 24 
of the Bombay Tenancy Act so far as re- 
gards the taluka in his charge. 


It appears that the provisions of Sec- 
tion 10 of the Bombay Land Revenue 
Code were not brought to the notice of 
the learned District Judge. and he held 
that the Collector of the district alone can 
exercise appellate powers under Sec. 24 
of the Bombay Tenancy Act. 1939. and 
not a Deputy Collector or an Assistant 
Collector. Mr. Jahagirdar. who appears 
on behalf of the plaintiff. has contended 
that even though the expression “bv this 
Act or any other law at the time being 
in force” in the second paragraph of Sec- 
tion 10 of the Bombav Land Revenue 
Code is verv wide. the duties and the 
powers which an Assistant Collector or a 
Deputv Collector can exercise or perform 
relying upon the statutory delegation 
must in view of the first paragraph of Sec- 
tion 10 relate to the revenue administra- 
tion of the taluka. He contended that 
when the Collector can bv order put his 
Assistant or Deputy in charge of the re- 
venue administration of a taluka or 
talukas. the exercise of the powers and 
the performance of the duties bv the As- 





-sistant Collector or the Deputy Collector 


must be in relation to the revenue ad- 


-ministration of the taluka or talukas in 


his charge and not in performance of any 
other duties or exercise of other powers. 
to Mr. Jahagirdar. if the 
Powers which are reauired to be exer- 
cised or the duties which are reauired. to 
be discharged by the Collector do not 
relate to the revenue administration. the 
jurisdiction cannot be exercised by the 
Assistant or the Deputy Collector relving 
upon the provisions of Section 10. vara. 2. 
In support of that contention Mr. Jahagir- 
dar has pointed out to us certain provi- 


. sions of the Bombay Tenancy and Agri- 


cultural Lands Act. 1948. and the amend- 
ment made by the Legislature in that Act 
bv Bombay Act XII of 1951. Mr. Jahagir- 
dar has also relied upon a decision af a 
Division Bench of this Court in Sonu v. 
Ariun. (1915) 17 Bom LR 579 = (AIR 
1915 Bom 17) decided under the Mamlat- 
dar’s Courts Act of 1906.” 

6. Rejecting this contention. the 
pine Bench proceeded. to hold as 
under :— - 


“In our view. there is nothine in Sec- 


-tion 10 of -the Bombav Land Revenue 


Code which suggests that there is a limi- 
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tation as to the nature of the law for the 
time being in force or as to the character 
of the jurisdiction to be exercised bv the 
Assistant Collector or the Deputy Collec- 
tor when he has been put in charge of a 
taluka. The words of the second’ para- 
graph of Section 10 are explicit. Thev au- 
thorise the Assistant or the Deputy Col- 
lector. once he has been put in charge of a 
taluka. to exercise the powers of a Col- 
lector under the Bombav Land Revenue 
Code or under anv other law for the time 
being in force. It is true that the exercise 
of powers by an Assistant Collector or a 
Deputy Collector can only become effec- 
tive if he is put in charge of the revenue 
administration of a taluka bv order of the 
Collector. The mere appointment bv the 
State Government under Section 9 of an 
Assistant Collector or a Deputy Collector 
does not confer upon an Assistant or a 
Deputv. Collector the powers of a Collec- 
tor. It is only when an Assistant or a 
Deputy Collector is putin charge of the 
revenue administration of a taluka that 
he is authorised to exercise the powers 
of the Collector and to perform the duties 
of the Collector in, regard to the taluka 
in his charge....... Se 


The Division Bench thereafter referred 
to the decision in Sonu v. Ariun. (AIR 
1915 Bom 17) (supra) on which reliance 
- was placed on behalf of the appellant- 
defendant. The Division Bench also re- 
ferred to an earlier decision of the Divi- 
sion Bench of the Bombav High Court in 
Keshav v. Jairam, (1911) 13 Bom LR 1031. 
The Division . Bench found that. the deci- 
sions in Sonu v. Arjun and Keshav v: 
Jairam (supra) were two conflicting deci- 
sions on the same point. but since it would 
be open to the Division Bench to follow 
either of the two decisions decided under 
the Mamlatdar’s Courts Act, 1906, and 
Bombay Land Revenue Code, the Division 
Bench would be willing to accent the de- 
cision expressed in Keshav v. Jairam. The 
Division Bench of the Bombav High Court 
‘in Keshav v. Jairam held that there was no 
warrant in view of the provisions of se~ 
. cond paragraph of Section 10 for holding 
that the powers under the other Act re- 
` ferred to therein are relating only to the 
revenue matters. Mr. Shah for the peti-~ 
tioner herein drew mv attention that the 
question has been kept open bv the Divi- 
sion Bench when it observed that for the 
decision in appeal before it. it was un- 
necessary for them to decide the point. 
In mv opinion. however. the -Division 
Bench has clearly expressed its view that 
there was no limitation on the nature of 
power in respect of auestions arising under 
other law for the time being in force. or 
as to the character of jurisdiction to exer- 
cise such powers bv the Assistant or De- 
puty Collector when he has been put in 


Raju V. B. v. State 


ALR. 


charge of the Taluka by the Collector. In 
that view of the mater. therefore. I am 
of the oninion that the Deputy Collector 
has the jurisdiction to determine. whe- 
ther the permission as claimed for bv 
respondent herein under Section 23-A of 
the Rent Act of 1947 should be granted 
or not. because the Deputy Collector was 


‘exercising the very powers of the Collec- 


tor under the said Section. In that view 
of the matter. therefore. since this is the 
only contention of Mr. Shah it ‘should be 
rejected and the petition should be dis- 


missed with costs. 
Petition dismissed. 
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- -Raju V. B., Petitioner v. Chief Elec-~ 
toral Officer, State of Gujarat and another, 
Respondents. 

Spécial Civil Appln. No. 817 of 1972, 
D/- 19-12-1974. 

(A) Constitution of India, Art.. 84 — 
— Representation of the People Act 
(1951), Sections 33, 34, 35 (1), 36 (2) (c), 
39.(2) — Validity of the sections — They 
are not ultra vires. 

` The right to stand at elections to the 
House of People or to the Council of 
States is not a Constitutional right. There 
is no right guaranteed to a person under 
Article 84 of the Constitution to stand and 
contest election. Article 84 prescribes 
qualification for membership of Parlia- 
ment. The structure of the section is in a 
negative form. It provides that a person 
shall not be qualified to be chosen to fill 
a seat in Parliament unless he has certain 
qualifications. Article 84 does not sive 
en unfettered right to a person who is a 
citizen of India to contest election with- 
out complying with the obligations en- ' 
tailed by the Statute made in that behalf 
by Parliament. Provisions contained in 
Section 33 (1), 34 or 158 or the other con- 
sequential provisions made relating to 
scrutiny and acceptance or rejection of 
nomination papers under Sections 35, 
36 (1), 36 (2) (b), 36 (2) (c) and 39 (2) of the 
Act are not ultra ‘vires the Constitution, 
ATR 1973 SC 2602 and ATR 1952 SC 64 
and AIR 1970 SC 2097, Foll. (Paras 5,7) 

(B) Constitution of India, Art. 15 (4) 
~~ Classification on basis of caste — Lower 
deposit for Scheduled Caste candidates at 
elections — Not discriminatory. 

The concession to the members of 
scheduled caste and tribes in respect of 
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deposits for purpose of sanding as = 
candidate in the elections cannot be sai= 
to be discriminatory at all. as this com 
cession has been granted in order t 
enable the members of the Schedule= 
Caste and Tribes who are economically 
backward and financially incapable tœ 
contest elections. {Para € 

(C) Constitution of India, Art. 14 — 
Classification — Candidates for electioa 
for Councils of State and House of People 
— Different deposits — Not penio 
tory, 

It cannot be said that persons com- 
testing election to the Councils of Stat= 
or to the House of People are of the sam= 
class or are equally situated. Therefore 
there is no question of any discriminatio— 
amongst such persons, (Para ©: 

(D) Constitution of India, Art, 14 — 
Discrimination — Forfeiture of deposit œŒ 
candidates getting less than fixed percent- 
age votes — Not discriminatory, 

The provision for the forfeiture cœ 
the deposit of a person getting less than 
certain percentage of votes is a perfectly 
reasonable and justified provision, in order 
to. ensure that only those persons who 
have put in some service in the cause < 
people and who can consequently obtain 
a certain percentage of votes may con- 
test the elections. To permit persons who 
do not enjoy confidence of a prescribe= 
number of voters cannot be said to be = 


provision which is either discriminatory of 


abridging right of persons to contest elec 
tions. (Para 1C 

(E) Representation of the People Ac- 
(1951), Sections 33 (1), 34, 35, 36, 39 anī 
158 — Validity — Not ultra vires the 
Constitution — (Constitution of. Indiz, 
Articles 327 and 329). 


Articles 324 to 328 empower Parlia- 
ment and State Legislature to provide for 
superintendence,, directions and control of 
elections. Article 327 particularly em- 
powers Parliament to make provisions 
with respect to elections of legislature 
All the matters provided in Sections 33 (1°. 
34 and 158 are for the conduct of elec- 
tions and they are the bare formalitie= 
which should be adhered to so that the 
elections can be held in an orderly man- 
ner and may not result into chaos. (ATE 
1970 SC 2097, Foll) (Para ili 

Sections 33, 34 and 158 are mattere 
pertaining to the conduct of elections, and 
are beyond: the pale of challenge and the 
consequential provisions made in Sec- 
tions 35, 36 and 39 are also matters per- 
taining to the conduct of the elections and 
therefore, they are beyond the: pale ož 
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challenge under Article 329 of the Con- 
stitution. (Para 32) 


Cases Referred : Chronological Paras’ 


AIR 1973 SC 2602 = (1974) 1 SCR 548 5 
AIR 1970 SC 2097 = (1971) 2 SCR 197 8 
AIR 1952 SC 64 = 1952 SCR 218 6 
(1876) 2 AC 102 = 46 LJ PC 1 6 


R. A. Mehta, for Petitioner; K. G. 
Vakharia, for Respondents, 

B. K. MEHTA, J.:— The petitioner 
herein anguished by the rigour of the 
party discipline in a Democratic State and 
inspired with a spirit of crusade to estab- 
lish and maintain constitutional right and 
guarantee of having free and independent 
election challenges the constitutional vali- 
dity of certain provisions of the Repre- 
sentation of the People Act, 1951, viz. 
Section 34 (a) and Section 56 as well Sec- 
tions 33, 34, 35, 36 (1), 36 (2) (b), 36 (2) (c) 
and Section 39 (2) of the said Act as ultra 
vires Article 84 of the Constitution of 
India and, therefore, void and ineffective. 
The challenge has been raised in the fol- 
lowing circumstances: 

2. The petitioner desired to con- 
test the election to the Loksabha in the 
elections held in 1971 and for the elec- 
tion to the Council of States held in 
March, 1972, The petioner was required 
to deposit and in fact deposited Rs. 500/- 
with the Returning Officer to contest the 
election to the Loksabha from Ahmeda- . 
bad constituency in March 1971. As he did 
not obtain -a prescribed percentage of 
votes, his deposit came to be forfeited 
under Section .158 of the aforesaid Act. 
Similarly, he deposited a sum of Rs. 250/- 
by way of deposit for election to the 
Council of States held in March, 1972. It 
is the grievance of the petitioner that 
even though he entreated and begged, no 
one was willing to nominate him on ac- 
count of party discipline. The petitioner 
apprehended that even if he would go 
ebegging he would not be nominated by 
eny person for the election to Rajyasabha. 
The statutory requirement of filing nomi- 
nation would thus deprive him his con- 
stitutional right to contest election. The. 
petitioner, as he intended to contest the 
election to the Council of States by the 
members of Gujarat Legislative Assembly 
without filing nomination and only by 
making a declaration of his intention to 
stand, apprehended that he would not be 
allowed to contest the election. He, 
therefore, approached this Court by this 
petition, challenging the constitutional 
validity of the aforesaid provisions so as 
to obtain an urgent relief of permitting ` 
him to contest the election without nomi- 
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nation paper. However, it appears, as 
averred by the petitioner in para. 2 ‘of his 
petition, that he had deposited on 29th 
March, 1972 the requisite amount of de- 
posit of Rs. 250/- under the relevant pro- 
visions of the aforesaid Act. The peti- 
tioner, however, apprehended at the time 
of filing this petition that the said deposit 
amount would not be returned and would 
be forfeited under Section 158 of the said 
Act. 

3. After notices to the respon- 
dents the petition was admitted. None of 
the respondents has filed any reply to tae 
petition. 

4. At the time of hearing of this 
petition, Mr. R, A. Mehta, the learned ad- 
vocate, appearing on behalf of the peżi- 
tioner, raised the following points for our 
consideration :— 

1. The petitioner having constitu- 
tional right to contest election under 
Article 84 of the Constitution of India, 
which does not prescribe any obligation 
to file nomination paper or to make any 
deposit, the provisions contained in Sec- 
tion 33 (1) regarding filing of valid nomi- 
nation paper for a person intending to 
contest as a candidate in the election to 
the House of.People or to the Council of 
States and making a deposit under Sec- 
tion 34, and the forefeiture of the deposit 
under Section 158 are ultra vires Art. 84 
‘of the Constitution of India, inasmuch as 
they are beyond the legislative comre- 
` tence of the Parliament. 

2. The provisions of deposits- of 
Rs. 500/- for persons intending to be can- 
didates at the elections to the House of 
People, and Rs. 250/- for the elections to 
the Council of States, and of Rs, 125/- by 
the members of Scheduled Caste and Tri- 
bes, violate Article 14 of the Constitution 
of India since the classification is not 
rational and has no reasonable nexus to 
the object of the Act which is to provide 


for the arrangement and machinery for- 


the conduct of the election: purposes. 
` 3. The provision contained 
tion 158 of the Act in so far as it permits 
refund of deposit to some and deprives 
others of the same right is clearly dis- 
criminatory and, therefore, violative of 
Article 14 of the Constitution of India. 
4. Sections 33 (1), 34 and 158 are þe- 
yond the legislative competence of the 
Parliament inasmuch as Articles 324 to 
328 of the Constitution would not seve 
them because the said Articles permit the 


Parliament to legislate for those matters: 
only relating to elections. and the Parlia-: 


ment cannot legislate in the matter end 
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insert provisions .which would go con- 
trary to Article 84 of the Constitution of 
India. j i 

5. The consequential provisions in 
Sections 33, 34, 35, 36 (1), 36 (2) (b), 36 (2) 
(c) and 39 (2) of the Act are also ultra 
vires and beyond the legislative compe- 
tence of the Parliament as they -are vio- 
lative of Article 84 of the Constitution 
and could not be saved under Articles 324. 
to 328 of the Constitution of India. 

5. None of the contentions urged 
by Mr. Mehta has any merit in it. The 
entire reasoning urged on behalf of the 
petitioner is not well founded as the peti- 
tioner erroneously proceeds on the as- 
sumption that right to stand at elections 
to the House of People or to the Council 
of States is a constitutional right. In Hari 
Prasad Mulshankar v. V. B. Raju, AIR 
1973 SC 2602, where the Court was con- 
cerned with the auestion of jurisdiction 
of the Election Tribunal to go into the 
matter of validity of electoral rolls Mr. 
Justice Mathew, speaking for the Court, 
observed in paragraph 23 of the judgment 
of the Court as. under :-— . 

“Article 327 gives full. power to 
Parliament subject to the provisions of the 
Constitution to make laws with respect to 
all matters relating to or in connection 
with elections including the preparation 
of electoral rolls, It was, therefore, open 
to Parliament to prescribe the mode of 
the preparation of the electoral roll and 
say that it is not liable to be challenged 
except in the manner provided. Parlia- ` 
ment was, therefore, competent subject 
to the provisions of the Constitution to- 
exclude the jurisdiction of the Civil Court 
or the tribunal trying an election petition 
to go into the question whether the name 
of any person has been entered therein 
illegally. The right to stand for election 
is a statutory. right and the statute can 
therefore regulate the manner in which 
the right has to be enforced or the re- 
medy for enforcing it. We think that the 
1950 Act provides a complete code so far 
as the preparation and maintenance of 
electoral rolls are concerned. The Act 
enacts a complete machinery to enquire 
into claims and objections as regards re- 
Bistration as voter and for appeals from 
the decision of the registering officer (see 
Sections 21 to 24 of the 1950 Act both in- 
clusive). Elaborate rules have also been 
made for inquiry into claims to be régis- 
tered as voters and for considering and 
disposing of objections thereto (see Rr. 12 
to 24 of the Registration of Electoral 
Rules). The. definition of the word “elec- 
tor” in Section. 2 (1) (e) of the 1951 Act. 
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is actually entered in the electoral roll 
for the time being and who is not suxject 
to any of the disqualifications in Section 16 
would be an elector. Any person w—o is 
a Citizen of Incia and who has atte’ned 
‘the age as prescribed by law, subject te 
the minimum as provided in Article 326, 
is entitled to be registered as a vote in 
the roll of.electors. This is the postive 
way of expressing eligibility for regi=tra- 
tion as a voter. He skould not also be 
subject to any of the disqualifications pres- 
cribed by Parliament by law on the 
grounds mentioned in the article. The 
Parliament has prescribed in Section 16 
of the 1950 Act the disqualifications.’ 


6. In N. P. Ponnuswami v. The 
Returnnig Officer Namakkal Constitu- 
ency, AIR 1952 SC 64, where the appel- 
lant who was one of the candidates for 
elections to the Madras Legislative As- 
sembly from Namakkal constituencr in 
Salem district moved the Madras High 
Court under Article 226 of the Constitu- 
tion of India praying for a writ of cectio- 
rari to quash and set aside the order of 
the Returning Officer rejecting his nomi- 
nation paper and for direction to the Re- 


- turning Officer to include his name ir the 
list of valid nominations to be publisned. . 


The High Court dismissed the appell=nt’s 
application on the grourd that it hae no 
jurisdiction to interfere with the orde- of 
the Returning Officer by reason of the 
provisions of Article 329 (b) of the Con- 
stitution. The appellant, therefore, zar- 
ried the matter in appeal to the Supzr2me 
Court, contending, inter alia, that the 
High Court was in errar in refusing to 
exercise jurisdiction which was not af=ct- 
ed by Article 329 (b) of the ConstituZion. 
Mr. Justice Fazi Ali, as he then was, 
speaking for the Court negatived the zon- 
tention urged by the appellant tha-. if 


nomination is a part of election, a dissoute” 


as to the validity of nomination is a dis- 
pute relating tc election and that car be 
called in question only ir accordance vith 


the provisions of Article 329 (b) of the. 
Constitution by presentation of an Elec: 


tion Petition to the appropriate Tribwnal, 
and that the Returning Officer would Eave 
no jurisdiction żo decide that matter, and 
in so far as S. 36 of the Representezion 
of the People Act, 1951, conferred on the 
Returning Officer a jurisdiction which 
Article 329 (b) conferred on a Tribunal to 


be appointed -in accordance with the =rti-: 


cle, it is ultra vires the Constitution. It 
was in this context that the Supreme 
Court observed as under:— a 
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“The argument displays great dialec- 


-tical ingenuity, but it has no bearing on 


the result of this appeal and I think it 
can be very shortly answered. Under 
Section 36, Representation of the People 
Act. 1951. it is the dutv of the Returning 
Officer to scrutinize the nomination papers 
to ensure that they comply with the re- 
quirements of the Act and decide all ob- 
jections which may be made to any nomi- 
nation. It is clear that unless this duty 
is discharged properlv. any number of 
candidates may stand for election without 
complying with the provisions of the Act 
and a great deal of confusion may ensue. 
In discharging the statutory duty imposed 
on him. the Returning Officer does not 
call in auestion any election. Scrutiny of 
nomination papers is only a stage. though 
an important stage, in the election pro- 
cess. It is one of the essential duties to 
be performed before the election can be 
completed. and anything done towards the 
completion of the election proceeding can 
by no stretch of reasoning be described as 
questioning the election. The fallacy of 
the argument lies in treating a single step 
taken in furtherance of an election as 
equivalent to election.......... eae 

Referring to the earlier decision of Privy 
Council in Theberge’ v. Laudry, (1876) 2- 
AC 102, the Court summarised the posi- 
tion emerging from that decision and ob- 
served as under :— 

“The points which emerge from this 
decision may be stated as follows: (1) The 
right to vote or stand as a candidate for 
election is not a civil right but is a erea- 
ture of statute or special law and must be 
subject to the limitations imposed by it. 


(2) Strictly speaking it is the sole right 


of the Legislature to examine and deter- 
mine all matters relating to the election 
of its own members, and if the legislature 
takes it out of its own hands and vests in 
a special tribunal an entirely new and 
unknown jurisdiction, that special juris- 
diction should be exercised in accordance 
with the law which creates it.” 

Te In view of this settled position, 
it, therefore, cannot be urged successfully 
as was sought to be done on behalf of the 
Petitioner that he has a right guaranteed 
to him under Article 84 of the Constitu- 
tion to stand and contest election. Arti- 
cle 84 prescribes qualification for member- 
ship of Parliament. The structure of the 
section is in a negative form. It provides 
that a person shall not be qualified to be 
chosen. to fill a seat in Parliament unless 
he is a citizen of India and makes and 
subscribes before some person -authorised 


. in that behalf by the Election Commission .- 
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an oath or affirmation according to the 
form set out for the purpose in the Third 
Schedule; or is, in the case of a seat in 
ihe Council of States, not less than thirty 
years of age and, in the case of a seat in 
the House of the People; not less than 
twenty-five years of age, and possesses 
such other qualifications as may be pres- 
cribed in that behalf by or under any law 
made by Parliament. We have not been 
able to appreciate how the contention has 
been raised relying on this Article 84 that 
it gives an unfettered right to a person 


who is a Citizen of India to contest elec-. 


tion without complying with the obliga- 
tions entailed by the Statute made in 
that behalf by Parliament. The first 
contention, therefore, that in so far as 
Section 33 (1), pertaining to nomination 
paper, and Section 34, pertaining to mak- 
ing of deposit, and Section 158, pertain- 
ing to forfeiture of deposit, abridge the 
right of a person to contest election, they 
are ultra vires Art. 84 of the Constitution, 
is completely misconceived. The said 
sections in so far as they prescribe a per- 
son desiring to contest election to file 
nomination paper or to make deposit or 


in case of his failure to obtain prescribed 


percentage of votes at the election the 
consequence of forfeiture of his deposit 
are merely procedure prescribed for the 
conduct of Election, They are as a matter 
of fact different formalities which the 
Parliament has prescribed for purposes of 
eonducting and completing the elections 
in an orderly manner. To urge thata 
person should be allowed to contest elec- 
tion without. filing nomination paper. or 
without making a deposit, or without 
subjecting him to the liability of forfei- 
ture of deposit in case of his failure to 
obtain a prescribed percentage of votes 
at the election, would, if accepted, result 


in a complete chaos. The Parliament or - 


the Legislature has prescribed these 
different formalities for the elections 
only with a view to see that the elections 
are conducted in an orderly manner so as 
to avoid any confusion that may ensue in 
the process itself. Mr. Mehta the learned 
advocate on behalf of the petitioner, how- 
ever, attempted to persuade us that the 
requirement of filing nomination ‘and the 
tight of the Returning Officer to reject 
nomination have created more problems 
than to solve them and it is not at all 
necessary: for purposes of holding orderly 
elections that a person should obtain a 
proposer and seconder to his nomination 
paper. We have not been able to appre- 
ciate this contention of Mr. Mehta for- the 
simple reason that the requirement to the 
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fling of nomination paper or condition to 
the making of deposit or the obligation of 
forfeiture in case of failure to obtain a 
specified percentage of votes at the elec- 
tion are on the contrary the measures in- 
serted in the Statute by the Parliament 
with a view to achieve orderly conduct of 
elections and so as to avoid a confusion 
that may ensue in the process itself. The 
legislative intent is quite clear that a per- 
son who is not able to have a single voter 
to nominate his name as a proposer, or a 
person who is not in a position to muster, 
a prescribed percentage of votes should 
(not?) be allowed to contest election in- 
discriminately and with that view in mind 
if the Legislature has inserted these provi- 
sions in the Statute, it cannot be said that 
they are unreasonable or they abridge the 
rights of persons to contest elections since 
it is that very statute in which these pro- 
visions are made that has given this right 
to contest and run elections. We, therefore, 
cannot agree with Mr. Mehta that these 
provisions contained in Sections 33 (1), 34 
or 158 or the other consequential provi- 
sions made relating to scrutiny and ac- 
ceptance or rejection of nomination papers 
under Sections 35, 36 (1), 36 (2) (b), 36 (2) 
(c) and 39 (2) of the Act are ultra vires 
the Constitution. 


8. In Shiv Kripal Singh v. V. V. 
Giri, AIR 1970 SC 2097, the Court was, 
inter alia, concerned with the question of 
validity of Section 5 (2) of the Presiden- 
tial and Vice-Presidential Election Act. 
1952 as ultra vires Article 58 of the Con- 
stitution of India, Section 5 (2) of the 
Presidential and Vice-Presidential Elec- 
tion Act, 1952 required that there must 
be a nomination signed by two electors as 
proposer and seconder. While negativing 
a similar contention that it is ultra vires 
the Constitution Mr. Justice Sikri, as he 
then was, speaking for the Court observed 
as under :— 


“This petition was argued by Shri 
Phul Singh in person, and the only argu- 
ment that was advanced by him was that 
Section 5 (2) of the Act, requiring that 
there must be a nomination signed by 
two electors as proposer and seconder, is 
ultra vires the Constitution. According to 
him he possessed all the qualifications for 
being a candidate laid down in Article 58. 
He had proved that he was an elector re- 
gistered in a Parliamentary constituency 
by producing a certified copy of the entry 
relating to him in the electoral roll. He 
had also produced a certificate that he 
had resigned from Government service 
and was not holding an office of profit 
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_ under the Government. He relied on the 
electoral roll to show that he was a Citi- 
zen of India. He also produced a copy of 
his High School certificate showing . that 
he was not less than 33' years of age.: In 
these circumstances, according to him his 
nomination paper could not be rejected on 

_ the ground that he hed not been nomi- 
nated by two electors as proposer and se- 
conder. On the face of it, his argument 
.that Section 5 (2) of the Act contravenes 
Article 58 or any other Article of the Con- 
stitution has no force at all. Section 5 (2) 
of the Act was enacted by Parliament in 
exercise of its power of regulating all 
matters relating to or connected with the 
election of a President or Vice-President 
„and in exercise of- this power, Parliament 
was fully competent to lay down how a 
candidate, otherwise qualified, must be- 
come a candidate by seeking nomination 
‘by two electors and to preseribe the de- 
tailed subsequent procedure leading up to 
the polling and declaration of result, The 
requirement laid down by Parliament 
that every person musi be nominated by 
two electors as proposer end seconder is a 
reasonable requirement relating to regula- 
“tion. of election to the office of President 
and cannot be held to be a curtailment of 
the right of a qualified candidate to stand 
as a candidate under Article 58 In these 
circumstances, the ground, on which the 
election netition- has been filed, fails and, 
consequently, the petition is liable to be 
dismissed.” . soog 


. 9. In view of the settled position 
it, therefore,. cannot be urged that the 
impugned provisions in this petition can 
be said to be such restrictions abridging 
the right of other qualified persons either 
under Article 84 or under any relevant 
Act to contest election. As has been said 
often on more than one occasion by the 
Supreme Court that these are the matters 
‘provided by Parliament under Article 327 
of the Constitution for purposes of the 
conduct of elections and they” are proce- 
dures prescribed right from the first stage 
of election till the holding of election it- 
self, Mr, Mehta, therefore, attempted to 
impress upon us that the provisions as to 
making of deposit in respect. of: election 
to the House of the People or Council of 
States or by the members of Scheduled 
Castes and Tribes are discriminatory and, 
therefore, they violate Article 14 of the 
Constitution. We have stated this con- 
tention of Mr. Mehta only for rejecting 
it, It cannot’ be said that persons contest- 
ing elections to the Council of States or 
to the House of the People are of the 
same class or are equally situated, There- 
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fore, there is no question of any discrimi-, 
nation amongst such persens. The con- 
cession to the members of scheduled castes| 
and tribes to make a deposit of Rs. 125/-~ 
only for purposes of standing as a candi- 
date in either of the elections cannot be 
said to be discriminatory at all, as this 
concession has been granted in order tc 
enable the members of the Scheduled 
Castes and Tribes who are economically 
backward ‘and financially incapable to 
contest elections, The second contention 
of Mr, Mehta, therefore, should be reject- . 
ed i 


w Similarly the third contention 


-urged on behalf of the petitioner has no 


substance in it. In. spite of our best 
efforts, we have not been able to appre- 


‘ciate how the forfeiture of deposits. of 
those candidates who have not obtained a 


prescribed percentage of votes can be said 
to be discriminatory qua them as com- 
pared to those candidates whose deposits 
are returned to them as they have obtain- 
ed a prescribed percentage of votes at the 
election. In our opinion, there is no dis- 
crimination whatsoever in this provision. 
It is perfectly reasonable and justified|: 
provision, in order to- ensure that only 
those persons who have put in some ser- 
vice in the cause of people and who can 
consequently obtain a certain percentage 
To 
-permit persons who do not enjoy confi- 
dence of a prescribed number of voters 
cannot be said to be a provision which is 
either discriminatory or abridging right of 
persons to contest elections, ‘The effort 
of the petitioner in this petition to obtain 
Such a liberty for the persons who do not 
enjoy even this minimum confidence to 
run elections is, though laudable, cannot 
be encouraged in view of the salutary re- 
quirement of keeping our elections order- 


- ly and not to make them unwieldy. The 


third contention of Mr. Mehta should also 
be rejected. 

11. The 4th contention of Mr. 
Mehta has also no merit in it. As stated 
above Articles 324 to 328 empower Par- 
liament and State Legislature to provide 
for superintendence, directions and con- 
trol of elections. -Article 327 particularly 
empowers Parliament to make provisions 
with respect to elections of legislature. As 
has been held in Shiv Kripal Singh v. 
vV. V. Giri (supra) all thesé matters pro- 
vided in the impugned provisions are for 
the conduct of elections and they are the 
bare formalities which should be adhered’ 
to so that the elections can be held in an 
orderly manner and may not result info} 
chaos, In that view of the matter, there- 
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fore, the 4th contention of Mr. 
should also be rejected. 

12. The main challenge in this 
petition, as we have stated above, is to 
the three sections, namely, Sections 33, 34 
and 158 and the challenge to the remain- 
ing sections is merely consequential. As we 
have held that Ss. 33, 34 and 158 are the 
‘Imatters pertaining to the conduct of elec- 
tions, they are beyond the pale of chal- 
lenge and the consequential provisions 
made in Sections 35, 36 and 39 are also 
matters pertaining to the conduct of the 
elections and, therefore, they are beyond 
the pale of challenge under Article 329 
of the Constitution. In any case, as the 
main provisions which have been chal- 
lenged, namely, Sections 33, 34 and 158, 
are held by us to be valid provisions of 
law, we do not think that it can be suc- 
cessfully urged by the petitioner that the 
consequential provisions made in the im- 
pugned sections are beyond the legislative 
competence. 

13. The result, therefore, is that 
this petition fails and is dismissed. The 
rule is discharged with no order as to 
costs having regard to the facts and cir- 
cumstances of this case. 

14. Mr, Mehta made an oral appli- 
cation that a certificate be granted under 
Article 133 (1) of the Constitution so as to 
enable the petitioner to take the matter 
to the Supreme Court. We do not think 
that any substantial question of law of 
general importance is involved in this 
petition which, in our opinion, is required 
to be decided by the Supreme Court, as 
we have followed the established princi- 
ples enunciated by the Supreme Court it- 
self. The oral application is, therefore, 
rejected. 


Mehta 


‘Petition dismissed. 
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FULL BENCH 
B. J, DIVAN, C. J., D. A. DESAI AND 
S. N. PATEL, JJ. 
J. M. A. Raju, Petitioner v, Krishna- 
murthy Bhatt, Opponent. 
Civil Revn. Appln. No. 887 of 1970, 
D/- 12-8-1975, 
(A) Stamp-Act (1899), Pre — Object 
of Act. : 
The Stamp Act is a fiscal measure, 
the principal object of which is to se- 
cure revenue for the State but the object 


of the Stamp Act is not to enable parties - 


BT/BT/A438/76/SSG 


J. M. A. Raju v. E. Bhatt (FB) 


A.I. R. 


to raise technical objections to meet the 
case of their opponent. . (Para 6) 

(B) Stamp Act (1899), Ss. 35, 36 — 
Decision of trial Court either to admit or 
not to admit document — Finality of 
— Bar under Section 36 — Applicability. 

Once the decision has been taken by 
the trial Court and that decision may be 
tight or wrong regarding the admissibility 
of the document in advance and particu- 
larly when the trial Court has decided to 
admit the document in evidence, so far 
as the parties to the suit are concerned, 
the matter is closed. (Paras 8, 9) 

The crucial stage is the stage of mark- 
ing the document as an exhibit in the 
case. That is the stage at which the 
Court decides to admit the document in. 
evidence and once that stage is reached, 
the decision of the Court to admit the 
document in evidence is reached and once 


-that decision to admit the document is 


reached, so far as the parties are concern- 
ed, the matter is closed by virtue of the 
operation of Section 36 of the. Stamp Act. 
f (Paras 8, 9) 

It is not open to any superior Court 
either in appeal or revision ‘to sit in judg- 
ment over the decision to admit the docu- 
ment in evidence or to review judicially 
the decision of the trial Court to admit 
the document in evidence. The bar of 
Section 36 of the Stamp Act applies only 
to the decision of the trial Court to admit 
the document in evidence. If the trial 
Court decides not to admit. a particular 
document in evidence it is always open 
to the aggrieved party to make it a ground 
of appeal before the Court of appeal, and 
get the matter decided by the appellate 
Court. But so far as the decision to admit 
the document on record is concerned, once 
the trial Court, rightly or wrongly, de- 
cides to admit the document in evidence, 
the matter, so far as the parties are con- 
cerned, is closed. (Paras 9, 4) 
(C) Civil P. C. (1908), Section 115 — 
Decision of trial Court to admit document 
in evidence — Revision against — Main- 
tainability.. AIR 1969 Raj 313, AIR 1972 
Mys 344 and AIR 1973 All 290, Dissented 
from; C. R, A. No. 843 of 1962, D/- 10-11- 
gree Overruled. (Stamp Act (1899), 
When the trial Court Judge decided - 

to admit the document in evidence, he 
was exercising jurisdicticn vested in him 
by law and under Section 115, Civil P.C. 
the High Court can entertain a Revision 
Application only if there is some illega- 
lity or material irregularity in the manner 
of arriving at that decision and not in the 
decision itself. (Paras 13, 15) 


bd 
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Thus at least as regards the decisicn 
to admit a document, the High Couct 
cannot have any power under Section 115 
to interfere with the order holding that 
the document is properly stamped ard 
should be admitted in evidence: AIR 1988 
Guj 236, held not overruled by necessary 
implication by AIR 1972 SC 2379, AIR 
1969 Raj 313, AIR 1972 Mys 344 and AIR 
1973 All 290, Dissent. from; Civil Revn. 
Appin. No. 843 of 1962, D/- 10-11-1986 
(Guj), Overruled. (Paras 14, 15, 16, 3) 


(D) Constitution of India, Art. 133 @) 
— Grant of certificate under — Points d2- 
cided, covered by one or the other deci- 


sion of Supreme Court — No substantial - 


question of law of general importance 
needed to be decided by Supreme Court — 


Leave refused. (Para 28) 
Cases Referred: Chronological Paras 
AIR 1975 Goa 27 22 
ATR 1973 All 290 = 1973 All WR (HO) 


176 20 
AIR 1973 Bom 40 = 75 Bom LR 318 21 
AIR 1972 SC 2379 = (1973) 1 SCR 697 

: : 1, 2, 14, 15, 25 
(1972) 1 Mys LJ 437 


AIR 1972 Mys 344 
AIR 1971 SC 2324 = 


19 - 


(1970) 2 SCR 368 
12, 14 
= 1971 Mah LJ 167 18 
AIR 1969 SC 1238 = £1969) 1 SCC 597 6 
AIR 1969 Raj 313 = 1969 Raj LW 248 17 
(1969) 2 AC 147 = (1969) 1 All ER 208 
14 
AIR 1968 Guj 236 = (1967) 8 Gui LR &9 
1, 2, 10, 11, 16, 25 
(1967) Civil Revn. Appln. No. 731 of 1963, 
D/- 11-1-1967 (Gui) 2, 23 
AIR 1966 SC 153 = (1966) 1 SCR 102 


AIR 1971 Bom 52 


10, 14 

(1966) Civil Revn. Appln. No, 843 of 1982, 

D/- 10-11-1966 (Gui) 24 
AIR 1964 SC 1336 = (1964) 3 SCR 495 

; 10, 14 

AIR 1964 SC 1341 = (1964) 5 Guj LR 55 

12, 14,15 


AIR 1961 SC 1655 


(1962) 2 SCR 333 
7, 8, 9, 14, 24 


AIR 1959 SC 492 = 1959 Supp (1) SCR 


733 10, 12, 14 
AIR 1953 SC 23 = 1953 SCR 136 “0, 
. 12, 13 

AIR 1949 PC 156 = 76 Ind App 67 
10, 12 

AIR 1949 PC 239 = 76 Ind App 131 
l 10,12 
AIR 1948 Nag 258 = 1948 Nag LJ 477 
(FB) 10 

AIR 1917 PC 71 = 44 Ind App 261 
12, 14 
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(1884) 11 Ind App 237 = ILR 11 Cal 6 
(PC) 12, 14 
(1841) 1 QB 66 = 113 ER 1054 14 
S. B. Majmudar, for Petitioner; M. C. 
Shah, for Opponent. 

B. J. DIVAN, C. J.:— The main ques- 
tion with which we are concerned in the 
present reference to the Full Bench is 
whether the decision of a Division Bench 
of this Court in Prabhudas v. Bhogilal, 
(1967) 8 Guj LR 649 = (AIR 1968 Guj 
236) is overruled by necessary implication 
by the decision of the Supreme Court in 
M. L. Sethi v. R. P. Kapur, AIR 1972 SC 
2379. 


2. This Civil Revision first came 
up for final hearing before one of us on 
October 16, 1973 and at that time in view 
of the decisions in Civil Revn. Appln. 
No. 731 of 1967 decided on 11-1-1967 (Guj) 
and M. L, Sethi v. R. P. Kapur, (AIR 1972 
SC 2379) (supra) and the decision of the 
Division Bench of this Court in Prabhudas 
v. Bhogilal, (AIR 1968 Guj 236) (supra) the 
matter was referred to a Division Bench. 
Thereafter the matter came up for hear- 
ing before the Division Bench consisting 
of M. U. Shah and B. K. Mehta, JJ, and 
by their referring judgment dated Decem- 
ber 19, 1973 the Division Bench. referred 
the case to larger bench in view of the 
decision of the Supreme Court in M. L. 
Sethi v. R. P. Kapur (supra) and under 
these circumstances the matter has now 
come before this Full Bench. 


3. In order to appreciate the con- 
troversy involved in this case, we will set 
out the facts giving rise to this litigation. 
The petitioner herein is the original de- 
fendant and the opponent is the original 
plaintiff. The plaintiff filed a suit against 
the defendant for a decree in the sum of 
Rs. 7,000/- and interest and the suit was 
on the strength of a document which was 
marked 4/1. This document was executed 
by the defendant in favour of the plain- 
tiff. According to the plaintiff this docu- 
ment was a promissory note payable on 
demand. The document was tendered in 
evidence when the plaintiff was being 
examined in chief. The defendant had 
raised an objection at the time of admis- 
sion as to the admissibility of this docu- 
ment and his contention was that the 
document was a promissory note payable 
otherwise than on demand and, therefore, 
under Item 49 of Schedule I of the Indian 
Stamp Act, 1899, it was required to be 
stamped as if it was a bill of exchange 
and the proper stamp duty payable 
thereon was the same as on a bill of ex- 
change for the same amount payable 
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otherwise than on damand. The docu- 
ment bore a stamp of 50 paise and in the 
shape of five stamps of ten paise each, 
It is common ground that if the docu- 
ment were to be treated as a promissory 
note payable otherwise than on demand, 
the stamp would be much more than 50 
paise. It has been contended on behalf of 
the defendant before the learned 9th Jaint 
Civil Judge (Junior Division) Baroda, be- 
fore whom the suit is pending that since 
this is a promissory note by virtue of 
Section 35, Proviso (a), the document 
cannot be admitted in evidence at all 
since it was a promissory note and once 
it is found that the promissory note is. in- 
sufficiently stamped, it cannot be admit- 
ted in evidence at all. The learned 9th 
Joint Civil Judge (Junior Division), 
Baroda, by, his order dated August 3, 1970 
held that the document should be exhitit- 
ed as Exhibit 60 on the record of the case. 
The document was marked Exhibit 60 and 
he directed the document to be marked as 
a regular exhibit on the record of the 
ease. At that stage the defendant came 
to this High Court by way of this Civil 
Revision Application, The matter came 
up for admission before our learned bro- 
ther S. H. Sheth, J. on September 2, 1970. 
He admitted the matter and granted inje- 
rim stay of further proceedings in the suit 
and since that date the further proceed- 
` ings im the suit are stayed. 


4, In order to appreciate the ecn~ 
troversy involved in this case, it is neces- 
sary to refer to some of the Sections of the 
Indian Stamp Act, 1899. Section 35 pro~ 
vides— 

“35, No instrument chargeable with 
duty shall be admitted in evidence for 
- any purpose by any person having by law 
or consent of parties authority to receive 
evidence, or shall be acted upon, register~ 
ed or authenticated by any such person or 
by any public officer, unless such instru- 
ment is duly stamped: 

Provided that— 

(a) any such instrument not beings an 
instrument chargeable with” a duty not 
exceeding ten naya paise only, or a bill of 
exchange or promissory. note, shall, sub- 
ject to all just exceptions, be admitted in 
evidence on payment of the duty with 
which the same is chargeable, or, In the 
case of an instrument, insufficiently 
stamped, of the amount required ‘to make 
up such duty, together with a penalty of 
five rupees, or, when ten times the amount 
of the proper duty or deficient portion 
thereof exeeeds five rupees, of a sum 
equal to ten times such duty or portion.” 
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Section 36 of the Indian Stamp Act is in 
these terms :— 

“36. Where an instrument has been 

admitted in evidence, such admission shall 
not, except as provided in Section 61, be 
question ai any stage of the 
same suit or proceeding on the ground 
that the instrument has not been duly 
stamped.” 
Section 61 of the Indian Stamp Act pros 
vides for revision of certain decisions of 
Courts regarding the sufficiency of stamps 
but that decision is not to affect the ad- 
missibility of the document in evidence 
after having been decided upon by the 
trial Court at the stage of admission of the 
document; it has been given such finality 
as is referred to in Section 36. 

5. We may also mention at this 
stage that the principal question before 
us is regarding the scope of the powers 
of the High Court under Section 115 of 
the Code of Civil Procedure when deal~ 
ing with an order admitting or refusing 
to admit a document at the stage when 
the document is tendered in evidence bes 
fore the trial Court and the decision re-s 
garding admissibility turns upon the 
question of sufficiency or otherwise of 
stamp affixed on the document in question, 
Section 115 of the Code of Civil Proces 
dure is in these terms :— 

“115. Revision:— The High Court 
may call for the record of any case which 
has been decided by any Court subcrdi~ 
nate to such High Court and in which no 
appeal Hes thereto, and if such suberdi~ 
nate Court appears— 

(a) to have exercised a furisdiction . 
not vested in it by law, or 

(b) to have failed to exercise a furis« 
diction so vested, or 

(c) to have acted im the exercise of 

its jurisdiction illegally or with material 
irregularity, f 
the High Court may make such order in 
the case as it thinks fit.” 
Before we start dealing with the specific 
decisions on this point, it Is worthwhile 
considering as to what is the purpose of 
the Indian Stamp Act. 

6. In Hindustan Steel Ltd v. M/s, 
D, C. Co., 1969 (1) SCC 597 = (AIR 1969 
SC.1238), Shah, J., as he then was, deli- 
vering the judgment of the Supreme 
Court observed in paragraph 7 at page 600 
{of SCC) = (para. 5 at p, 1240 of ATR) :— 

“The Stamp Act is a fiscal measure 
enacted to secure revenue for the State 
on certain classes of instruments. It is 
not enacted to arm a litigant with a wea« 
pon of technicality to meet the case of his 


1976 


opponent. ‘The. stringent provisions of 
the Act are conceived in the interest of 
the revenue; once that object is secured 
according to law, the party staking his 
claim on the instrument will not be de- 
feated on the ground of the initial defect 
in the instrument. Viewed in that light 
the scheme is clear. Section 35 of tke 
Stamp Act operates as a bar to an ut- 
stamped instrument being admitted in 
evidence or being acted upon;” 

The Supreme Court then went on to con- 


sider the effect of Section 40 of the Starp. 


Act and also of Section 42, sub-section (T). 
We are not concerned in this case with 
the controversy regarding Section 40 er 
Section 42 but it is clear that we have <o 
consider the provisions of the Stamp Act 
as a fiscal measure, the principal object of 
which is to secure revenue for the Staze 
but the object of the Stamp Act is not io 
enable parties to raise technical obje2- 
tions to meet the case of their opponent 

T. It must be noted that under 
Section 36 the crucial words are “where 
an instrument has been admitted in evi- 
dence.” It is obvious that once the doca- 
ment has been acmitted in evidence, the 
admission cannot be called in question at 
any stage of the same suit or proceeding 
on the ground that the instrument has 
not been duly stamped. The words “ad- 
mitted in evidence’ were interpreted by 
the Supreme Court in Javer Chand v. 
Pukhraj Surana, AIR 1961 SC 1655. 
Sinha, C. J., delivering the judgment of 
the Supreme Court has pointed out at 
page 1656 of the report after setting cut 
the provisions of Section 36 of the Stanp 
Act— $ f 

“That Section is categorical in its 
terms that when a document has orce 
been admitted in evidence, such adms- 
sion cannot be called in question at any 
stage of the suit or the proceeding on the 
ground that the instrumert had not been 
duly stamped. The only exception re- 


cognised by the Section is the class of 


cases contemplated by Section 61, which 
is not material to the present controversy, 
Section 36 does not admit of other. excep- 
tions. Where a question as to the admis- 
sibility of a document is raised on fhe 
ground that it has not been stamped, or 
has not been properly stamped, it has to 
be decided then end there when the docu- 
ment is tendered in evidence. Once the 
Court, rightly or wrongly, decides to 
admit the document in evidence, so far as 
the parties are concerned, the matter is 
closed. Section 35 is in the nature ož 4 
penal provision and has’ far-reach-ng 
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effects, Parties to a litigation, where such 
a controversy: is raised, have to be cir- 
zumspect and the party challenging the 
admissibility of the document has to be 
alert to see that the document is not ad- 
mitted in evidence by the Court. The 
Court has to judicially determine the 
matter as soon as the document is tender- 
ed in evidence and before it is marked as 
an exhibit in the case.” 

(Emphasis supplied by us) 
Mr. S. B. Majmudar for the petitioner 
drew our attention to the fact that the 
Supreme Court then proceeded to ob- 
serve-— 


“The record in this case discloses the 
fact that the hundis were marked as Exhi- 
bits P-1 and P-2 and bore the endorse- 
ment ‘admitted in evidence’ under the sig- 
nature of the Court. It is not, therefore, 
one of those cases where a document has 
been inadvertently admitted, without the 
Court applying its mind to the question 
of its admissibility. Once a document has 
been marked as an exhibit in the case 
and the trial has proceeded all along on 
the footing that the document was an 
exhibit in the case and has been used by 
the parties in examination and cross-exa- 
mination of their witnesses, Section 36 of 
the Stamp Act comes into operation, Once 
a document has been admitted in evi~ 
dence, as aforesaid, it is not open either 
to the trial Court itself or to a Court of 
Appeal or revision to go behind this 
order. Such an order is not one of those 
judicial orders which are liable to be re- 
viewed or revised by the same Court or a 
Court of superior jurisdiction.” 

Mr. Majmudar contended before us in 
the light of this last quoted passage from 
the decision of the Supreme Court that a 
document could be said to-be “admitted 
in evidence” only when after the docu- 
ment has been marked as Exhibit, it had 
been used by the parties in examination 
and cross-examination of their witnesses. 
He contended that immediately after the 
decision of Court is reached that the docu- 


“ment should be ‘admitted in evidence’ and 


the contention of the party who objects 
to the admission of the document has been 
overruled but before it has been used for 
the purpose of examination and cross- 
examination of witnesses, it is open to the 
party concerned to approach the High 
Court in revision under Section 115 of the 
Code of Civil Procedure objecting against 
the correctness of the decision of the trial 
Court to admit the document in evidence. 
In the instant case we are concerned with 
the facts where the trial Court decided to 
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admit the document in evidence but Mr. 


Majmudar’s contention would govern also: 


a case where the trial Court decides not 
to admit the document in evidence. 

8. We are unable to accept this 
contention of Mr. Majmudar because in 
the first passage which we have cited, the 
Supreme Court, speakirig through Sinha, 
C. J., has made it clear that once the d2- 
cision has been taken by the trial Court— 
and that decision may be right or wreng 
—-regarding the admissibility of the docu- 
ment in evidence and particularly when 
the trial Court has decided to admit the 
document in evidence, so far as the par- 
ties to the suit are concerned, the matter 
is closed and what is meant by “admission 
in evidence” is marking of the document 
as an Exhibit in the case which shows ap- 
plication of mind regarding the admissibi- 
lity, this amounts to “admitting in evi- 
dence”. In that particular case the docu- 
ments concerned were tendered in evi- 
dence. The penalty on the two documenis 
was levied by the trial Court and after 
the payment of penalty, the documenis 
were exhibited and numbered under the 
signature of the presiding officer of the 
Court and they had been introduced in 
evidence and were also referred to and 
read in evidence by the defendant's 
counsel and it was in the context 
of facts of that particular case. that the 
Supreme Court observed in the passage 
relied upon by Mr. Majmudar about the 
trial proceeding all along on the footing 
that the document was an exhibit in the 
case and had been used by the parties in 
examination and  cross-examination cf 
their witnesses. In our opinion the cru- 
cial stage is the stage of marking the docu- 
ment as an exhibit in the case. That is 
the stage at which the Court decides to 
admit the document in evidence and onc2 
that stage is reached, according to this 
decision in Javer Chand v. Pukhraj 
Surana, (AIR 1961 SC 1655) (supra) the 
decision of the Court to admit the docu- 
ment in evidence is reached and once 
that decision to admit the document is 
reached, so far as the parties are concern- 
ed. the matter is closed by virtue of the 
operation of Section 36 of the Stamp Act. 
This is the only meaning that can be at- 
tached to the observations of the Supreme 
Court in Javer Chand v. Pukhraj Surana 
(supra). Our attention has not been drawn 
to any other decision. of the Supreme 


Court which detracts from or modifies’ 


this interpretation of Section 36 of the 
Stamp -Act. 

- 9. In our opinion, apart from the 
provisions of Section 115- of the Codé oł 
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Civil Procedure, in view of the fact that 
the principal object of the Indian Stamp 
Act is to collect revenue for the State and 
the stringent provisions of the Stamp Act 
have been enacted with a view to see “hat 
the revenue of the State are realised to 
the utmost extent as provided by law, 
once the trial Court decides to admit a 
document as properly or sufficiently 
stamped, the decision has to be accepted 
as final and the matter has to be treated 
as closed and it is not open to any 
superior Court either in appeal or re- 
vision to sit in judgment over the deci- 
sion to admit the document in evidence 
or to review judicially the decision of 
the trial Court to admit the document in 
evidence. We may point out that the bar 
of Section 36 of the Stamp Act applies 
only to the decision of the trial Ccurt 
to admit the document in evidence. If 
the trial Court decides not to admit a 
particular document in evidence it is al- 
ways open to the aggrieved party to make 
it a ground of appeal before the Court of 
Appeal, and get the metter decided by the 
appellate Court. But so far as the deci- 
sion to admit the document on record is 
concerned, once the trial Court, rightly or 
wrongly, decides to admit the document 
in evidence, in the sense in which the Su- 
preme Court explained that phrase in 
Javer Chand v. Pukhraj Surana. (AIR 
1961 SC 1655) (supra) the’ matter, so far 
as the parties are concerned, is closed. 
10. The decision in Prabhudas v, 
Bhogilal, (AIR 1968 Guj 236) (supra) was 
by a Division Bench consisting of Bhag-« 
wati, J„ as he-then was and Bakshi, J., 
and two questions were considered by the 
Division Bench. First question was as to 
what was the meaning of the words “case 
decided” occurring in Section 115 of the 
Code of Civil Procedure and second ques- 
tion was as to what was the scope of 
clauses (a), (b) and (c) of Section 115 of 
the Code of Civil Procedure. The facts 
of the case before the Division Bench 
were that a suit was filed by the plaintiffs 
in the case against the defendant of that 
case to recover a sum of Rs. 3,600/~ being 
the amount of three instalments due and 
payable by the defendants to the plaintiffs 
under a document Exhibit 4/1 executed by 
defendants Nos. 1 and 2 in favour of the 
plaintiffs. The plaintiffs also relied on 
another document Exhibit 4/2 in support 
of that claim, though the claim was rest- 
ed primarily on the document Exhibit 4/1. 
Inter alia the defendants contended in the 
written statement that the documents 
Exhibits 4/1 and 4/2 were promissory 
notes and since they. were inadequately 


1976 
stamped, they were not admissible in evi- 
dence. One of the issues framed by the 
trial Court was whether the documents 
Exhibits 4/1- and 4/2 were promissory 
notes and hence inadmissible in evidence. 
At the trial of the suit when the plaintiffs’ 
partner was in the witness-box and was 
- being examined-in-chief, the documents 
Exhibits 4/1 and 4/2 were sought to be 
tendered in evidence and as objection was 
raised on behali of the defendants against 
their admissibility, the trial Court heard 
arguments on the question whether the 
documents Exhibits 4/1 and 4/2 were pro- 
missory notes and by an order dated 
February 20, 1362 the trial Court held 
that the said documents were promissory 
notes and being inadequately stamped, 
they were-inadmissible in evidence. The 
trial Court answered the relevant issue 
against the plaintiffs and at that stage the 
plaintiffs preferred the Revision Applica- 
tion to the High Court challenging the de- 
cision of the trial Court not to admit the 
documents Exhibits 4/1 and 4/2 as evi- 
dence in the case. It was in this context 
that the question of maintainability cf 
the Revision Application under the provi- 
sions of Section 115 of the Code of Civil 
Procedure arose- before the Division 
Bench. The Division Bench held that 
where the question of admissibility arises 
in regard to a documen: which constitutes 
the foundation of some right or obligation 
in.controversy between the parties in the 
suit or proceeding so that the decision of 


the question of. admissibility would by its. 


direct and immediate consequence, of its 


own force, determine such right and obli-. 


pation, it would not be correct to say that 
the decision of the- question of admissibi- 
lity is merely a decision of a question 
under the Evidence Act: since it decides 
a part of the suit or proceeding by deter- 
mining the right or obligation in contro- 
versy between the parties, it would 
_. amount to a decision of a ‘case’ within the 
meaning of S, 115. The Division Bench 
pointed out that ordinarily, a decision of a 
question of admissibility of a document 
would be nothing more than a decision of 
a question under the Evidence Act and 
would: not amount to a decision of.a ‘case’ 
but there may be cases where such a deci- 
sion may decide an issue or a part of a suit 
or proceeding and in such cases the deci- 
sion would certainly be a ‘case decided.’ 
The Division Bench further held that 
under clauses (a) and (b) of Section 115 
of the Code of Civil Procedure, if a sub- 
ordinate Court has jurisdiction to decide 
a question before it, it may - decide. it 
rightly or wrongly, whether the question 
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be one of law.or fact; that would not 
bring the case within either of the two 
clauses of Section 115. It is.only where 
the error of law or fact has relation to 
the jurisdiction of the subordinate Court 
to try the dispute that the Section would 
be attracted. A plea of limitation or a 
plea of res judicata is a plea of law which 
concerns the jurisdiction of the Court 
trying the proceeding. If an erroneous 
decision is in favour of the party raising 
the plea, the Court would be refusing to 
exercise jurisdiction vested in it and if on 
the other hand the erroneous decision is 
against the party raising the plea, the 
Court would be clutching at jurisdiction 
it does not possess. In either case the 
Section would be attracted: Clause (b) in 
the former case and Clause (a) in the 
latter. The Division Bench also pointed 
out that the position would be the same 
where there is an error of fact having re- 
lation to the jurisdiction of the Court, 
Such a case would arise where the juris- 
diction of the Court depends on the exist- 
ence or non-existence of a collateral fact 
and by an erroneous decision of that fact 
the Court assumes jurisdiction not vested 
in it or deprives itself of jurisdiction so 
vested. In such a case the High Court ' 
would be entitled to revise the erroneous | 
decision under clause (a) or clause (b) of 

Section 115. In arriving at this conclu- 
sion the Division Bench relied upon the 
decision of the Privy Council in Joy Chand 


' Lal-v. Kamalaksha Chaudhury, 76 Ind App 


131 = (AIR 1949. PC 239), the decisions 
of the Supreme Court in Manindra Land 
and Building Corporation v, Bhutnath, 
AIR 1964 SC 1336 and Choube Jagadish 
Prasad v. Ganga Prasad, AIR 1959 SC.492. 
It also relied in this connection on the 
decision of the Supreme. Court in Pandu- 
rang v. Maruti, AIR 1966 SC 153. It was 
also urged before the Division Bench that 
even if the matter might not fall within 
clause (a) or clause (b) of Section 115, it 
would amount to an illegality or material 
irregularity and would fall within Cl. (c) 
of Section 115 of the Code of Civil Proce- 
dure. In the light of the decision of the 
Supreme Court in Keshardeo Chamaria v. 
Radhakisen, ATR 1953 SC 23, where the 
decision of Vivian Bose, J., in his order of 
reference in Narayan Soneji v. Sheshrao 
Vithoba, AIR 1948 Nag 258 (FB) was 
cited with approval, the Division Bench 
held that the words “illegally” and “mate- 
rial irregularity” in clause (c) do not 
cover either errors of fact or law. They 
do not refer to the decision arrived at 
but to the manner in which it is reached. 
The errors contemplated relate to mate- 
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rial defects of procedure and not to errors 
of either law or fact after the formalities 
which the law prescribes have been com- 
plied with. In the light of this decision 
of the Supreme Court in Keshardeo Cha- 
maria v. Radhakisen Chamaria, (supra), 
the Division Bench held that a mere error 
of law in the exercise of jurisdiction is 
not enough. What is necessary is that 
the subordinate Court must have acted 
illegally, that is, in breach of some provi- 
sion of law or with material irregularity, 
that is, by committing some error of pro- 
cedure in the course of the trial which is 
material in that it may have affected the 
ultimate decision, The Division Bench in 
this connection also referred to Venkata- 
giri Ayyangar v. Hindu Religious Endow- 
ments Board, Madras, 76 Ind App 67 = 
(AIR 1949 PC 156) and it held that this 
was the test which must be applied in 
order to determine whether the case falls 
within clause {c} of Section 115 of the 
Code of Civil Procedure. 


11. After examining the scope and 
ambit of Section 115 and particularly in 
the light of the interpretation regarding 
all the three clauses of Section 115, the 
Division Bench in paragraph 9 at p. 657 
of the report (8 Guj LR 649) = (para. 9 
at p. 240 of AIR) observed— : 


"The question whether the document 
Exhibit 4/1 was a promissory note and 
was, therefore, by reason of inadequacy 
of stamp inadmissible in evidence was 
clearly a question within. the jurisdiction 
of the trial Court and the decision of this 
question one way or the other did not 
have any relation to the jurisdiction of 
the trial Court. It cannot be said that by 
erroneous decision of this question the 
trial Court clutched at jurisdiction it did 
mot possess or refused to exercise juris- 
diction vested in it by law. Nor can it 
be said that the trial Court in arriving at 
the decision acted in breach of any provi- 
sion of law or committed any error of 
procedure in the course of the trial which 
could be regarded as material. Of course 
it must be conceded that if the decision 
of the trial Court was erroneous, the error 
committed by the trial Court was un- 
doubtedly an error of law, for the deci- 
sion turned on the question whether the 
document Exhibit 4/1 was a promissory 
note within the meaning of Section 2 (22) 
of the Stamp Act which would be clearly 
a question of law but this error of law 
did not have relation to and: was not con- 
cerned with the jurisdiction of the sub- 
ordinate Court and, therefore, none of the 
three clauses of Section 115 was attracted 
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in the present case. The revision applica~ 
tion was, therefore, incompetent........ Fi 


12. It may be pointed out that in 
D. L. F. Housing ete. Co, v, Sarup Singh, 
AIR 1971 SC 2324, the Supreme Court 
considered the decisions of the Privy 
Council in Balakrishna Udayar v. Vasu- 
deva Ayyar, 44 Ind App 261 = (AIR 1917 
PC 71) and Rajah Amir Hassankhan v. 
Sheo Baksh Singh, (1884) 11 Ind App 237 
(PC). It also referred to the earlier deci~ 
sion of the Supreme Court in Keshardeo 
v, Radhakisen, (AIR 1953 SC 23) (supra) 
and in paragrapn 7, Dua, J., delivering 
the judgment of the Supreme Court ob- 
served at page 2£27— 

“The mass of reported cases only 
serve to show that the High Courts do 
not always appreciate the limits of their 
jurisdiction under this Section. The legal 
position was authoritatively laid down by 
the Privy Council as far back as 1894 in 
Raja Amir Hassan Khan v. Sheo Baksh 
Singh, .......cce0 The Privy Council again 
pointed out in Balakrishna Udayar v, 
Vasudeva Ayyar, (AIR 1917 PC 71) ...... 
that this Section is not directed against 
the conclusions cf law or fact in which 
the question. of jurisdiction is not involv- 
ed. This view was approved by this 
Court in Keshar Deo v. Radha Kisan...... 
and has since been reaffirmed in numer- 
ous decisions,” 

Thus the view taken by the Supreme 
Court approving the decision of the Full 
Bench of the Nagpur High Court in the 
Supreme Court decision in Keshardeo 
Chamaria v. Radhakisan, (AIR 1953 SC 23) 
(supra) is still gcod law and that princi- 
ple has not been departed from. At this. 
stage it is necessary to refer to the deci- 
sion of the Supreme Court in Abbasbhai 
v. Gulamnabi, (1964) 5 Guj LR 55 = (AIR 
1964 SC 1341). Shah, J., as he then was, 

delivering the judgment of the Supreme 
Court pointed out in paragraph 14 that in 
that particular case the District Court 
was in error in assuming that by tender- 
ing in Court rent at the rate specified in 
the order dated February 14, 1957 the 
requirement of Section 12 (3) (b) regard- 
ing payment or tender of standard: rent 
was satisfied. Against the decision of the 
District Court a Revision Application was 
entertained by the High Court and in 
paragraph 15 Shah, J., observed— 

“The question then arises: had the 
High Court jurisdiction to set aside the 
order of the District Court in exercise of 
“ts powers under Section 115 of the Code 
of Civil Procedure? The District Court 
on an erroneous view of Section 12 (3) (b) 
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held that the requirements of that provi-. 


sion were complied with by the defen- 
dant, but it also held that having regard 
to the circumstances, the readiness and 
willingness contemplated by sub-sec. (1) 
was otherwise established.. The High 
Court had, in exercise of ite- powers under 
‘Section 115, Code of. Civil Proceduze, no 
authority to set aside the order merely 
because. it was of the opinion that the 


judgment of the District Court was as- . 


sailable on the ground of error of fact or 
even of law. Jurisdiction to try the suit 
was conferred upon the Subordinate 
Judge by Section 28 (1) (b) of the Act, ard 
the decree or order passed by the Subor- 
dinate Judge was by Section 29 (1) (b) 
subject to appeal to the District Coart of 
. the District in which he functioned, but 
all further appeals were by sub-sec- 
tion (2) of Section 29 prohibited. The 
power of the High Court under Ses. 115, 
Code of Civil Procedure was not thereby 
excluded, but the exercise of that power 
is by the terms of the statute invesfing it, 
- severely restricted. The High Court may 


exercise its powers in revision only if it. 


appears that in a case decided by € Sub- 
ordinate Court in which no appeal lies 
thereto the Subordinate Court has exer- 
cised a jurisdiction not vested in it by 


law or has failed to exercise a jurisdic- 


tion so vested or has acted in the exer- 
cise of its jurisdiction illegally or with 
material irregularity. As observed by 
the Privy Council in Balakrishna Udayar 
v. Vasudeva Aiyar.. eabesvs 


SY Seivenee the section (Section 115 of the | 


Code of Civil Procedure) applies to juris- 
diction alone, the irregular exercse or 
non-exercise of it, or the illegal assump- 
tion of it. ‘The Section is not directed 
against conclusions of law or fact in which 
_the question of jurisdiction is not in- 
volved.” 

Therefore, if the trial Court had 
jurisdiction to decide a question before it 
and did decide it, whether it decided it 
rightly or wrongly, the Court had juris- 
diction to decide the case, and even if it 
decided the question wrongly, it cid not 
exercise its jurisdiction illegally or with 
material irregularity. Rajah Amir Has- 
san Khan Vv. Sheo Baksh Singh........” 


The same view about the scope cf Sec~ 
tion 115 of the Code of Civil Procedure 
was also taken by the Supreme Ceurt in 
-Chaube Jagdish Prasad v. Ganga Prasad, 
AIR 1959 SC 492. J. L. Kapur, J., deli- 
vering the judgement of the Supreme 
Court, after. considering -the earlie> deci- 
sions of the Privy Council and the Su- 


“v 
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preme Court observed in paragraph 19 at 
page 497 of the report— . 

“Section 115, Civil P. C., empowers 
the High Court, in cases where no appeal 
lies, to satisfy itself on three matters: (a) 
that the order made by the subordinate 
Court is within its jurisdiction; (b) that 
the case is one in which the Court ought 
(c) that in 
exercising the jurisdiction the Court has 
not acted illegally, that is, in breach of 
some provision of law or with material 
irregularity that is by committing some 
error of procedure in the course of the 
trial which is material in that it may have 
affected the ultimate decision. Per Sir 
Jchn Beaumont in Venkatagiri Ayyanger 
v. Hindu Religious Endowment Board, 
Madras, (AIR 1949 PC 156)....... Therefore, 
if an erroneous decision of a subordinate 
Court. resulted in its exercising jurisdic- 
tion not vested in it by law or failing to 


ing with material irregularity or illega- 


„exercise the jurisdiction so vested or act~ í 


lity in the exercise of its jurisdiction the ‘ 


case for the exercise of powers of revi- 
sion by the High Court is made out. In 
Joy Chand Lal Babu v. Kamalaksha 
Chaudhury, (AIR 1949 PC 239)......the sub- 
ordinate Court gave an erroneous deci- 


‘sion that the loan was a commercial loan 


and therefore refused to exercise - juris- 
diction vested in it by law and the Privy 
Council held that it was open to the High 


. Court to interfere in revision under Sec- 
tion 115.........In Keshardeo Chamaria v. 


Radhakisan....... «both these judgments 
of the Privy. Council as also the previous 
judgments in Amir Hassan Khan v. Sheo 
Baksh Singh...... .. and Balakrishna Uda- 
yar v, Vasudeva Aiyar,........ were Te- 
viewed and it was held that Section 115, 
Civil P. C., applies to matters of jurisdic- 
tion alone, the irregular exercise or non- 
exercise of it or the illegal assumption of 
it. Thus if a subordinate Court had juris- 


‘diction to make the order it made and has 


not acted: in breach of any provision of 
law, or committed any error of procedure 
which is material and may have affected 
the ultimate decision, then the High Court 
has no power to interfere. But if on the 
other hand it decides a jurisdictional fact 


„erroneously. and thereby assumes juris- 


diction not vested in it or deprives itself 
of jurisdiction so vested then the power 
of interference under Section 115, Civil 
P. C. becomes operative.” 

13. In the instant case it is obviou 


“that when the trial Court Judge decided 


to admit the document in evidence, he 
was exercising jurisdiction vested in him 
by law and it is obvious in the light of 
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ithe decision in Keshardeo Chamaria v. 
Radha Kissen, (AIR 1953 SC 23) (supra) 
that under clause (c) the High Court can 
entertain a Revision Application only if 
there is some illegality or material irregu- 
larity in the manner of arriving at that 
decision and not in the decision itself. 


- 14. Mr. Majmudar for the peti- 
tioner has very strongly relied upon the 
following observations of Mathew, J., in 
M. L. Sethi v. R. P. Kapur, (AIR 1972 SC 
2379) (supra) and contended before us that 
in the light of those observations of 
Mathew, J., the Revision Application in 
the instant case is maintainable under 
Section 115 of the Code of Civil Proce- 
dure. It may be pointed out that the 
case before the Supreme Court in M. L. 
Sethi v, R. P. Kapur arose out of an order 
for discovery of documents. A suit was 
filed in forma pauperis for recovery of 
damages ‘to the tune of Rs. 7,48,000/- for 
malicious prosecution, Notice of the peti- 
tion to sue in forma pauperis was given to 
the State Government and the appellant 
under Order 33, Rule 6 of the Code of 
Civil. Procedure. Both the Government 
and the appellant filed objections stating 
that the respondent (plaintiff) was not a 
pauper. The appellant thereafter filed an 
application for discovery of documents 
from the respondent (plaintiff) for prov- 
ing that the respondent was not a pauper. 
The Court passed an order directing the 
respondent (original plaintiff) to discover 
on affidavit, the documents relating to the 
bank accounts of the respondent, namely, 
pass-books, cheque books, counterfoils, 
etc, and the question before the Supreme 
Court was whether a Revision Application 
against this order directing the discovery 
of documents would lie. Mathew, J., 
referred to the earlier decisions of the 
Privy Council in Raja Amir . Hassan 
Khan v. Sheo Baksh Singh, ((1884) 11 
Ind App 237 (PC) (supra), Balakrishna 
Udayar v. Vasudeva Aiyar, (AIR 1917 PC 
71) (supra), to the decisions of the Su- 
preme Court in Manindra Land and Build- 
ing Corporation Ltd. v. Bhutnath Baner- 
jee, (AIR 1964 SC 1336) (supra) and Ab- 
basbhai v, Gulamnabi, (AIR 1964 SC 1341) 
(supra) and also to the decision in Pandu- 
rang Dhond v. Maruti Hari Jadhav, AIR 
1966 SC 153. In paragraph 10 Mathew, J., 
observed— ‘ 


“The word ‘jurisdiction’ is a verbal 
east of many colours. Jurisdiction origi- 
nally seems to have had the meaning 
which Lord Reid ascribed to it in’ Anis- 
minic Ltd. v. Foreign Compensation Com- 


J. M. A. Raju v. K. Bhatt (FB) (Divan C. J.) 
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mission, (1969) 2 AC 147, namely, the en- 
titlement ‘to enter upon the enquiry in 
question’. If there was an entitřement to 
enter upon an inquiry into the question, 
then any subsequent error could only be 
regarded as an error within the jurisdic- 
tion. The best known formulation of this 
theory is that made by Lord Denman in 
R. v. Bolton, (1841) 1 QB 66. He said that 
the question of jurisdiction is determin- 
able at the commencement, not at the 
conclusion of the enquiry. In Anisminic 
Ltd. (1969) 2 AC 147 Lord Reid said: - 


‘But there are many cases where, 
although the tribunal had jurisdiction to 
enter on the enquiry, it has done or failed 
to do something in the course of the en- 
quiry which is of such a nature that its 
decision is a nullity. It may have given 
its decision in bad faith. It may have 
made a decision which it had no power to 
make. It may have failed in the course 
of the enquiry to comply with the re- 
quirements of ratural justice. It may in 


. perfect good faith have misconstrued the 


provisions, givirg it power to act so that 
it failed to deal with the question remit- 
ted to it and decided some question which 
was not remitted to it. It may have re~ 
fused to take into account something 
which it was required to take into ac- ` 
count. Or it may have based its decision 
on some matter which under the provi- 
sions setting it up, it had no right to take 
into account. I do not intend this list to 
be exhaustive’, 

In the same case, Lord Pearce said:— 


‘Lack of jurisdiction may arise in 
various ways. There may be an absence 
of those formalities or things which are 
conditions precedent to the tribunal hay- 


‘ing any jurisdiction to embark on an en- 


quiry. Or the tribunal may at the end 
make an order that it has no jurisdiction 
to make. Or in the intervening stage 
while engaged on a proper enquiry, the 
tribunal may depart from the rules of 
natural justice; or it may ask itself the 
wrong questions or it may take into ac« 
count matters which it was not directed 
to take into account. Thereby it would 
step outside its jurisdiction. It. would: 
turn its inquiry into something not direct~ 
ed by Parliamert and fail to make the in- 
quiry which the Parliament did direct. 
Any of these things would cause its pur« 
ported decision to be a nullity.’ 


The dicta of the majority of the House of 
Lords, in the akove case would’ show the 
extent to which ‘lack’ and ‘excess’ of juris- 
diction have been assimilated or, in other 


- words, the extent to which we have moved 


e 
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‘It. was, . therefore, held that the statemenz 
of boundaries in a document of title relating 
to a different land between third parties. are 
not admissible under Section 32 (8) of the 
Evidence Act. In Kalappa Shiddappa v. Bhima 
Govind (AIR 1961 Mys 160) the recital o? 
the boundaries of arother land in a docu- 
ment between him and a third party was con- 
sidered to be inadmissible in evidence eithe- 
under Section 11 (2) or Section 18 of the 
Evidence Act, following the Full Bench de 
cision in Brojendra v. Mohim Chandra (AIR 
1927 Cal 1) and in Madanlal v. Durgadut 
(AIR 1958 Raj 206). Mr. Holla has relied 
upon an observation in that decision to the 
effect that if the documents in question had 
been executed by a stranger in favour o0= 
another stranger there would have been much 
force in the contention that great weigh* 
should be attached to such recitals, the 
having no interest in the subject-matter oë 
the recit: This observation is obiter dicta 
and appears to be based on the decision im 
Rangayyan v. Innasimuthu; Sie 1956 Mad 
226) which was later overruled in V. A. A. 
Nainar v. A. Chettiar (AIR 1972 Mad 154). 


14. In Sm. Savitri, Devi v. Ram Raa 
Bijoy (AIR 1950 PC 1) it has been held that 
the principle upon which . hearsay evidenca 
is admitted under Section 32 (8) of the Eve 
dence Act is that a man is not likely to make 
a statement against his own interest unless 
true, but this sanction. does not arise unless 
the party knows the statement to be against 
his interest, In that case it was not showm 
that a person making the statement knew that 
he was thereby exposing himself to a suit for 
damages. Their Lordships held that this 
statement ought not to have been admit- 
ted in evidence. But this decision does not 
help the respondents since it cannot be said 
that the parties did not know what they wers 
stating in Ex. A-7 when they say that certain 

roperty had been left ta the plaintiff-Churca 
by their elders, On behalf of the respon- 
dents reliance was placed on the decision ia 
AIR 1958 Raj 206, wherein it has been held 
that the recitals in a document between 
shanga is not a particular instance in whica' 
a right was claimed, recognized or exercised 
or a transaction by which a right was claim- 
ed or asserted within the meaning of Sec- 
tion 18 of the Evidence Act and that. th= 
‘recitals of boundaries in documents between 
third parties -are inadmissible to show ‘thet 
any p to the suit is or is not the owner 
of an adjoining land which has‘ been mer- 
tioned as one of the boundaries in such doct- 
ments. The poe reasons for this view. 
were stated to be, firstly, that it will not b2 
right to hold a party bound or affected bv 
a recital as to the making of which he couli 
have no control whatever and which has beea 
made completely behind his back and, seconc- 
ly, that such third parties have no particular. 
reason to be accurate as to who is the owner 
of the land adjoining their own, and there- 


fore, a mistake may. easily creep in, in the ..” 


mentioning of such boundaries, and that the ` 
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‘-koundaries may often be mentioned on im- 
erfect knowledge or merely on hearsay in- 
‘ormation. This decision has been relied on 
in AIR 1961 Mys 160. In Subudhi Padhan v. 
Raghu Bhuvan (AIR 1962 Orissa 40), the 

decision in AIR 1935 Pat 167 (FB), was follow- 
ed and it was held that the statements of 
boundaries. in documents of title. between 
third parties were not admissible under Sec- 
tion 82 (8) of. the Evidence Act, as such ad- 
mission cannot be said to be necessarily 

against the proprietary interests of the per- 
son making it, It was further held that it 
could be admissible only if it is shown that 
at the time it was made it was contrary to 
the interests of the maker and at the time 

_it was said to used it is a statement of 

a relevant :fact. In Charidreshwar v. Rama- 
chandra ogh (AIR 1973 Pat 215) also it 

has been held that the recital of a boundary 
in a document executed by a third party is 

not admissible in evidence. In AIR 1972 
Mad 154, a Division Bench considered the 
question of admissibility of recitals as to 

boundaries .in a document not inter partes 
relating to a different property other than 

‘ suit property under Sections 11, 18 (a), 382 
8) and 82 (7) of the Evidence Act, since 
ere was a conflict of opinion in the earlier 
decisions of the same court. 

that the decision of the learned Single Judge 
in AIR 1956 Mad 226 was wrongly decided. 

The decision of the Patna High Court in AIR 
1935 Pat 167 (FB) and the decision in AIR 
1962 Orissa 40 were followed. It was held that 
the recitals in a document not inter partes 
are not admissible under Section 11 or 18 

or 32 (8) of the Evidence Act, following the 
decisions in AIR 1924 Cal 1067 and AIR 


1927 Cal 918. Though in this decision the . 


view taken appears to be that there is an 
absolute bar to: the admissibility of ‘the state- 
ment regarding boundaries in a document re-, 
lating to a property other than the suit pro- 
perty between third parties, the correct view 
appears to be-the one stated b 
Bench in AIR 1985 Pat 167 (FB), viz., that 
such a statement would be admissible only 
in case both the conditions are satisfied i, e., 
that it must be a relevant fact and that the 
statement must be against the proprietary 
interest of the person making it. According 
` to the decision in AIR 1950 PC 1 it is also 
- necessary that the- person making: the state- 
ment must be aware of the fact that it is 
against his interest. 


It was held - 


the Full,’ 


The above decision of the Privy . 


Council has been followed in Ramrati Kuer 
v. Dwarika Prasad, (AIR: 1967 SC 1184), 
wherein it is held that a statement can be 
abmissible under Section 32 (2) of the Evi- 
dence Act only if it is shown’ that the per- 
son making it knew at that time that it was 
against: his pecuniary or proprietary interest 
and that in most cases such Imowledge has 
to be -inferred from the surrounding circum- 
stances. i 


16.. : Mr, Holla ‘also. relied on the de- 


“cision in: Bhagawati Prasad v. Rameshwari 
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Kuer (ATR 1952 SG 72), wherein it has been 
held that the statements. of .a particular per- 
son that he is separated froma joint family 
of which he was a coparcener:and ‘that ‘he -has 
no further. interest-in the joint property ` or 
claim to any .assets left by: his f ther, would 
be a statement made: against the interest of 
such person, and after such person is :dead, 
they would be rélevant ‘under Section 32 9 
of the Evidence Act. It has also been he 
that the assertion that there was: separation 
not only in respect: of. himself -but between 
all the coparceners .would be admissible 
as a connected matter and an ‘integral -part 
the same.statement and that it ‘is: ‘not 
merely the precise fact which is ‘against the 
interest that is. admissible but all matters that 
are: involved:'in it and knit-up with -the 
statement. But it was mot.a case. :relating 
to the-statement of boundaries in a document 
between third -parties. What Mr. Holla con- 
tends is that the statement regarding 'bound- 
aries of item 10 mentioned in. Ex. A-7 relat- 
ing to the share of ‘the properties allotted 
` to Bernard is involved as a connected ‘matter 
and is an integral part of the statement con- 
‘tained in the. earlier part of the same docu- 
ment viz, that: the poe divisible be- 
tween the parties to that-document are those 
excluding the properties left to the Church 
by their elders. It is his contention that the 
statement in the earlier part ‘of Ex. A-7 is 
against the interests of the persons making it 
in so far as they admit that they have no 
right to the said property, which originally 
belonged to their ancestors but-has been con- 
veyed to the Church. In so far as the right 
of the Church to the. property excluded: from 
division under Ex. A-7 ‘has been recognised, 
it is a statement. of a relevant fact uuder 
Section 18 of the Evidence Act and, being 
a statement contrary to the interests of the 
porns nee it, is admissible under . Séc- 
ion 32 (8) of the Evidence Act. This. part 
of the statement in Exhibit A-7 in the ear- 
lier part ‘of the document. must therefore be 
held to be admissible under sub-section (8) 
of Section 82 of the Evidence Act.: But, the 
|argument of Mr. Holla that the statement of 
boundaries of item-10.in Exhibit A-7 is also 
Jadmissible in evidence cannot be accepzed. 
The statement regarding the southern bound- 
tary. of the-property allotted to-Bernard under 
x. -A-7 is made in order’-to- identify . the 
|property which fell to his share and is not 
connected in any way with the earlier re- 
. [cital recognising the. right of the Church to 
some other ‘property... Hence, the statement 
of boundaries. cannot be considered to be 
an integral part :of the statement. which. is 
admissible under Section '82.(8) of- the Evi- 
dence Act.. It is, therefore, clear that there 
is no satisfactory evidence as to- the northern 
boundary of the property conveyed under 
Ex. A-3, . f a 
. 17-18.  . It is: the contention of Mr. 
Holla that even apart from the recital with 
regard to the boundaries ‘in’ - Exhibit’ A-7, 
the plaintiff has ‘established - that ` -the 
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property ‘conveyed . under : Exhibit A-3 
‘to’ the -plaintiff-Church’ ‘is » the pro- 
perty- which. is to ' the South of the 


present survey number ‘57/5, namely, the 
suit: property. - It-is clear from Exhibit A-8 _ 
that survey numbers 57/5, 57/9: and 57/10 

are the properties which fell to the share of 
Bernard under the partition’ evidenced by 
Ext. A-7. According to the description ‘of 
the properties which fell to the share of 
‘Bernard under Ext. A-7, ‘two’ of ‘the pro- 
perties otit of the three properties situate in 


.Booloor: village consisted ‘of -Mulgeni proper- 


ties and only one was muli property. In Ext. 
A-8 it is ‘only 57/5 which is-described as muli 
property’ and the other two ‘lands. S. ‘Nos. 
Be and 57/10, are described as Mulgeni 


. properties. It is'therefore his contention that 


S. ee ou /5 fell ‘to Ha. hare of: po as 
part of the property ‘which originally belong- 
ed to. Anthony Kamthi, the vendor under 
‘Ext. A-8. P, W, 4 is the son of Bernard. It 
is in his evidence that he. isin possession of 
S.No. 57/5 shaving built a house thereon. 
‘The eastern boundary of. 57/5 is the Govern- 
ment road. ‘The -éastern bound of the 
pro conveyed to.the plaintiff-Church 
oo er Ext, hee a r iat xed 
e.eastern boundary of the property retain 
by Anthony Kamthi under xt A-8 is also 
Government road. Since the common boun- 


perty 57/5 which was retained by Anthony 
amthi under Ext. A-3. Ext. A-3 is of the 
year 1869,. The partition under Ext, A-7 is 
of the year 1889. Unless it ‘is proved that. 
Anthony Kamthi had no other property, which 
had its eastern boundary-as ‘the Government 
road at the time-of the execution of Ext, A-8, 
it cannot be said that the property which 
Bernard got to his share under . A-T was 
the only. property which Anthony Kamthi had 
bearing the Government road as its’ eastern 
boundary. The Survey map attached to Ext. D- 
4. shows that the Government road runs north 
to south and the entire survey: numbers 56 as 
well as 57 had as their _ eastern boundaries 
the Government road., The property retain- 
ed :by -Anthony Kamthi.under Ext, A-3 and 
described as lying to the north of the præ 
perty conveyed to the plaintifi-Church under 
that. document is part of muli No, 26 as re 
cited in Ext. A-3. From Ext. B-4 it is clear 
that what was muli No--26 formerly became 
survey. Nos. and 57. Both 56. and 57. 
have been divided into a number of sub- 
divisions. Hence, it is possible ‘that -more 
than one part of- survey No, .56 as well as 
of survey ‘No. 57 had its eastern boundary as 
the-Government-road on the date of Ext. A-3. | 
mee is B evidence to- show Dat Anthony 
Kamthi did not possess any other property 
out of what was then muli No. 26 vith the 
Government road as .its eastern boundary. It 
is also not shown that the . plaintiff-Church 
did not own any other property in-muli No. 
26 on the date of Ext. A-8, . It is reasonable 
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to expect the plaintiff-Church to maintain 
the records showing the properties of its 
ownership. But no such records have been 
duced, Hence, by the mere fact ‘that 

at survey No, 57/5 is one of the lands 
which fell to the share. of Bernard, son of 
Anthony Kamthi, at the partition of 1889, it 
cannot be inferred that it. is the only land. 
which Anthony Kamthi possessed. out of 
muli No. 26 having its eastern boundary as 
the Government road. It can also not -be 
inferred that the land transferred under Ex. 
A-3 did continue.to belong to Anthony 
Kamthi’s sons on the date of Ext. A-7 1. e., 
20 years after the date of Ext, A-3 and that 
it was part of the propertice which were 
treated as divisible the heris of Anthony 
Kamthi. The possibility that Anthony 
Kamthi might have acquired the property 
which fell to the share of Bernard subsequent 
to the date of Ext. A-8 cannot he ruled out 
on the material placed before the Court. 
Under the circumstances, therefore, the plain- 
tiff must be held to have failed to. establish 
the identity of the northern boundary of the 
suit property. 

19. The eastern boundary of the suit 
property is the same as the ezstern boundary 
of the property. conveyed tc the plaintiff- 
Church under Ext. A-3, But this fact is not 
of much significance: in view of the fact that 
admittedly the eastern boundary of several 
other lands, sub-numbers of survey Nos. 56 
and 57, also have the Goverrment road: as 
their eastern boundary. Hence, the identity 
of the suit property must be held to have 
been not established. 


- 20. The plaintiff has also relied on 
Exhibits A-9 ‘and A-10 in support of its title. 
They are extracts from the Municipal re- 

isters. According to Ext, A-3 municipal tax 

as been paid in respect of survey No. 57/12, 
the suit property, for the year 1954-55. Plain- 
tiff is described as the owner. Ext. A-10 
shows that municipal tax has been paid on 
survey No. 57/12 for the year 1943-44 and 
the plaintiff has been treated as the person 
liable to pay the municipal tax., 


21. In AIR 1943 Med 756 (Subba- 
raya v. Appathurai), relied on by Mr. Holla, it 
has been held that the fact that the patta has 
all along stood in the name of the plaintiff 
and his predecessor-in-title and that they were 
paying the kist due to the Government con- 
stitute poe facie evidence of the title to 
the land being in the plaintiff more especially 
in the absence of any claim of original title 
in the defendants. But 1964 Mys LJ (Supp) 
74, (Ramakrishniah v. Madhavakrishniah) it 
has been held that neither the extract from 
the property tax register maintained by the 
Municipality nor ths receipts of municipal 
taxes are either evidence of title or posses- 
sion and that such registers are primarily 
maintained for the purpose cf levy and re- 
covery of taxes and that the column for entry 
of the name of the persons liable to pay the 
taxes reads: ‘assesses, owner or occupier’. It 
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was further held that-an entry in such a 
register can have only some corroborative 
value if independent evidence was adduced to 
show how it came to be made. But in the 
present case, there is no evidence to show 
as to how the entries in Exts, A-7, A-8. and 
A-9 came to- be made, In 1966 (1) Mys 
LJ 772 (Hazarat Asraruddin v. Hussein Khan) 
it has been held. that a patta is not a docu- 
ment of title or a deed of grant but that it 
is a record of demand by the Government 
that such and such amount is due as land 
revenue on such and such area. Hence, 
the entries in the Municipal registers cannot, 
be placed on a higher footing than a patta 
maintained under the Land Revenue Code. 


22. Reliance is next placed on the 
eo of the Shanbogue and the Health 
ficer and the Tahsildar. They are Exhit 
bits A-24, A-25 and B-8. dated 3-8-61, 
25-11-61 and 8-7-1962. They are made in 
the course of the enquiry which was originat- 
ed on the application of defendant-2, The 
suit property in Ext, A-24 is referred to as 
“Uru va igarji sambandha pattaddagirutte” 
In Ext. A-25 it is stated by the Health Offi- 
cer of the Mop that the suit propery 
is now being used exclusively by the Churc 
Authorities. . Similar statement is to be found 
in Ext. B-3. But it cannot be said that these 
statements amount to an admission of title 
of the plaintiff to the suit property. 


23. It is contended by Mr, Holla that 
defendant-l, the State ‘has failed to produce 
the chittas which ought to have been main- 
tained by the Government relating to the year 
of Ext. A-3, namely, 1869, and that if produc- 
ed, they would show that Vykunta Prabhu 
who is described as the owner of the pro- 
perty lying to the south of the property 
conveyed to plaintiff-Church under Ext. A-3 
was the owner of the property which came 
to bear the survey Nos. 61/1, 61/2, 61/8 
and 61/4 under’ Ext. 4 after the survey 
settlement and that he ceased to be the owner 
of the said land prior to the date of Ext, A-4. 
He has relied on the decision in AIR 1953 
SC 225, (Hiralal v. Badkulal). Therein the 
contention of the defendants in a suit on 
accounts that it was not part of the defen- 
dants’ duty to produce their account books 
unless they were called upon to do so because 
the onus rested on the plaintiffs to: prove their 
case was rejected, relying on the observations 
in AIR 1917 PC 6 (nfarusesham -Pillai v. 
Gnana Sambandha Pandara Sannadhi). The 
defendants had signed in the plaintiffs book 
an. entry which stated that a certain amount 
was due as balance after the checking of the 
accounts with the books of the defendants: 
The first issue in that case was whether de- 
fendants did sign that entry after understand- 
ing the debit and credit accounts and ac- 
cepting the sum therein mentioned as the 
correct balance due to the plaintiffs, Hence, 
the observations of the Supreme Court must 
be understood in relation to the facts of the 
abovesaid case. In AIR 1928 Cal 247 (Secy. 


~ which 
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of State v. Upendra Narain) the disputed land 
was subjected to the action of the river which 
shifted iis bed at various periods for over 
a period of 30 years, The lands disappear- 
ed and reformed from time to time. The 
most valuable evidence to`show whether they 
were at that time in the bed ofa pe 
navigable river and were consequent! 

only assessed with revenue but were exclud- 
ed from the permanently settled estate, would 
have been the papers relating to the decenrial 
settlement and the permanent settlement of 
the estate. These were in the custody of the 
officers of the Crown and were not brought 
before the Court though every effort was 
made to secure their production. Henze, 
the adverse comment against the Crown 
made by the Subordinate Judge was held to be 
justified on account of the valuable evidence 
which had not been produced by the Crown 
and an adverse inference was therefore drawn 
against the Crown. But in the present case, 
no attempt was made by the plaintiff to get 
the chittas produced. There is also no evi- 
dence to show whether those chittas relating 
to the relevant period were in the custcdy 
of the State or not. -Hence, under the 
circumstances no adverse inference can be 
drawn against the Government in the present 
case. 


24. Before the Deputy Commissioner 
the document Ext. A-3 was produced end 
on behalf of the plaintiff, title to the suit 
property was claimed, but at the time of 
Exhibits B-1 and B-2, which were much ear- 
lier, the plaintiff did not claim title to the 
suit property. Ext. B-8 is the permission 
granted by the plaintiff to defendant-2 to 
pass across the land Survey No. 57/6 and to 
take vehicles also across the northern part of 
` that land. This permission was granted at 
the request of defendant-2, since he wanted 
to construct a house in his property and 
wanted access from the Government road 
lies on the east of Survey No. 57/12. 
Though the plaintiff gave permission to de- 
fendant-2 to pass across its prope Survey 
No. 57/6, it is significant that the defendant-2 
did not ask for any permission to pass across 
the suit land Survey No, 57/12. The plain- 
tiff-Church also did not raise any objection to 
defendant-2, passing aċross the suit land. 
Ext. B-10 is a lease deed in respect of the 
northern part of Survey No. 57/6. The lessor 
is the plaintiff-Church. The eastern boundary 
of the property leased is the suit property 
described as poramboke, The lower appel- 
late Court attached importance to this cir- 
cumstance and held it was improbable that 
the suit property was owned by the plaintiff. 
Mr. Holla, however, relied on the observa- 


tions in AIR 1974 SC 148 (Kali Prasad Singh 


v. Ram Prasad Singh) and urged that the 
description ‘of the property yi to the east 
of the property leased was merely, copied 
from the revenue records, In that case it 
was agreed that the donor Debi Prasad had 
1/6th. share im the totality family property 


y not. 
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comprised in Schedule-B. which was transfer- 
red into half share in Schedule-C properties 
and: converted into Schedule-F property, The 
deed uf gift left no doubt that the whole 
property belonging to the donor was transfer- 
red by him by Ext. A-7.° The non-mention 
of schedule-C and specific mention of 1/6th 
share in the properties was held to be due 
to the fact that in spite of various decrees 
the revenue records were not corrected by 
mutation prcceedings and the donor, tkere- 
fore, was required to refer to his 1/6th share 
to conform with the revenue records, The 
recitals in the deed were held to make it 
clear that the donor intended to convey and 
did convey the whole property owned by him 
to the donee. Under these circumstances it 
was held that the description of the property 
according to the -revenue records was im- 
material, But in: the present case the plain- 
tiff has claimed title to the suit property 
which forms the eastern boundary of the sub- 
ject-matter oz the lease. Exhibit B-10 is of 
the year 1961. If really the plaintiff was 
the owner of the suit property it is unlikely 
that he would have referred to it merely 
as Poramboke in Ex. B-10. After the con- 
troversy arose with regard to the suit pro- 
perty, the Board of aenneren of the plain- 
tiff-church passed a resolution agreeing to a 
road being laid across the northern ‘part of 
the suit property on condition that the 
road did not pass over any graves. 
In this resclution ‘also there is no claim 
of ownership, in the suit. property put 
{forward by the plaintiff. The suit property 
has been described as burial Seoune: Poram- 
boke in Ext, B-4 of the year 1904, These cir- 
cumstances show that the plaintiff did not 
ut forward its claim to title even upto the 
ate of Ext. B-2. The Parish Priest who 
made the statements under Exhibits B-1 and 
B-2 had not been examined to show that 
those statemants were made under any mis- 
take. No oftice-bearer of the plaintiff-church 
has been examined as a witness. The lower 
oh epee Court was, therefore, justified in 
making the observation that the claim put 
forward by the plaintiff is an afterthought. 


25. It is urged by Mr. Holla that 
the land beazing Survey No, 61/1 admittedly 
belongs to tke church and is used as a burial 
ground and since it has been described ag 
Poramboke burial ground in the Survey and -- 
Settlement Eegister Ext. B-4 the description 
of the suit property as Poramboke harial 
ground does not negative the recognition of 
the plaintiffs title to the suit property by 
the Government. But what is admitted in 
the written statement of defendant-1 is that 
survey No. 61/1 was purchased by the plain- , 
tiff. There is no admission that even after 
it came to be used as a burial ground the | 
plaintiff continued to have a subsisting title 
to it. W, 2 was the Assistant Commis- 
sioner and the Headquarters Assistant to the 
Deputy Commissioner, South Kanara in 1962, 
He has stated in his evidence that sometimes 


`` |being highly belated, 


1976 
the’ owners relinquish their rights in fevour 


of Government, that then it becomes Go-ern- - 


` ment land ana that Poramboke land is a iland- 
left to be used for public purposes. He also 
stated that survey No. 61/1 -is in the ecjoy- 
ment of the church, it being a public pro- 
perty. Hence, it is probable that the pvain- 
tiff church relinquished its title in Si-vey. 
` No, 61/1 at the time of its conversion to 
a burial ground. Hence, this circumsance 
does not support the contention of Mr. Holla, 


26. On behalf of the appellant Z.. A. 
II an application under Order 41 Rue 27 
of the Code of Civil Procedure, has beea fil- 
ed in this Court for admitting as additonal 
evidence the certified copy of the 
plan of the lands S. No. 57 of Boloor vi_age. 
The purpose of seeking admission of this 
document is to show that the lands bering 
Survey Nos. 57/G and 57/10 do not hase as 
their eastern boundaries atthe Goverrment 
road. This is intended to support the contention 
of the appellant that it is only S. No, 57/5 out 
of the properties which feli to the shase of 
Barnard which has its eastern boundar, at 
the Government road, The certified copy 
which is sought to be admitted in evicence 
was obtained in the year 1915. There -s no 
explanation as to why it was not produce 
in the trial Court. Besides the application 
this is an attempt. to 
fill up a lacuna in the case of the plaantiff 
Hence, this application -is rejected, 


27. The plaintiff also claimed title 
by adverse possession. . As‘ observed al-2ady, 
Exhibits B-l; B-2 end B-10 show thal the 
plaintiff did not claim any title to the suit 
property till the year 1961. The suit pro- 
perty is not enclosed on its eastern side. 
. Moreover, Survey No. 57/6 which liez on 
the western sice of the suit property. and 
belongs to the church,-is separated fron the 
suit property by the wall of Survey No. 57/6. 
Similarly the suit property is separate= ` on 
its southern side by the wall of the land Sur- 
vey No. 61/4 whichalso admittedly b=longs 
to the plaintiff. Thete is ‘also evidence to: 


show that there are roads and  pat-ways 
running across the suit prope as shown 
in the Commissioners Sketch. us, the pos- 


session of the suit propezty by the plentiff- 
church, ‘if any, as evidenced by the zraves 
found in.the suit’ property by the ‘Commis- 
sioner, was neither exclusive nor accomzanied ` 
by the required animus to establish a=verse 


possession, Hence, the lower. appellate Court : 


was justified in finding that the plainti= fail- 
ed to establish its title by adverse poss=ssion, 


28. The appeal. is, 


[ ‘therefore. 
missed with costs. . 


Appeal dismissed. ` 
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survey - 


- at its:option may make ‘an election 
- resort to this special. procedure “which is 


dis- ` 1 


*(Against decree’ 
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_M. N. VENKATACHALIAH, J. 

Khadi and Village Industries Commis- 
sion, Bombay, Appellant v. N. S. Pai, Res- 
pondent. P Sea y 

First Appeal No, 27 of 1975, D/- 15-12- 

75." . 

(A) Khadi and Village Industries 
Commission Act (61 of 1956), Section 19-B 
— Rules.under Section 26 (2) (ddd), Rules 
25-A and 25-B — Bar to jurisdiction of 
Civil Court — When can - be implied — 
Section 19-B provides for an alternative 
speedier and special procedure for reco- 
very of dues to Khadi and Village Indus- 
tries Commission — General remedy of 


` suit is not barred by implication — (Civil 


P. C. (1908), Section 9 — ‘Impliedly bar- 
red’), 

If a right is newly created by the 
statute and a special procedure is pre-" 
scribed by the statute itself for its en- 
forcement and a finality to that procedure 
is statutorily intended, then the jurisdic- 


d- tion of Courts’ stand impliedly barred `n 


respect of the matter and following’ as a 
corollary from that principle, the rule that 
a right created by statute has to be en- 
forced in the manner prescribed by the 
statute has no application in respect of 
rights which are not created by but exist 
independently of the statute, Case law re- 
viewed, (Para 11) 


The Tribunal contemplated. by Section 
19-B is not a special and exclusive forum 


- for the enforcement of.any right specially 


conferred by the Act. (Para 6) 

Section 19-B, consistently with the 
objects and purposes of the Act and with 
a view to protecting the financial interests 
of the Commission -provides for a speedier 


‘and cheaper procedure enabling enforce- 


ment even of rights arising under the ge- 
neral law respecting sums’ payable to the 
Commission, in the same manner as ar- 
rears of land revenue’ The Commission 
to 


merely enabling and not exclusive in 
nature. Reference to Tribunal contem- 
plated in. sub-section (2) is necessarily 
confined ‘to cases where the sum due is 
elected’ to be recovered as an arrear of 
and revenue’ under sub-section (1) of 
Section 19-B. The special procedure en- 
visaged in sub-sections (2), (3) and (4) of 


1 of Civil J., Hubli, in 
O. S. No.. 48 of 1972, D/2 6-8-1974.) 
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Section 19-B and Rules 25-A and 25-B is 
confined to cases where appellant.: elects 
to adopt the procedure in Section 19-B (1) 
of the Act and not otherwise, Section 
19-B does not bar a suit under the general 
law: to enforce the same right if the com- 
mission elects to do so. Where the Com- 
mission does not elect to have recourse to 
the special procedure under the Act, ‘but 
chooses tô seek the remedy in a “court of 
law, any’sum decreed. by the Civil Court 
cannot be ‘recovered as an arrear ‘gf land 
revenue. such decree has. to be executed 
like any other decree, ‘(Para 12) 
Cases.: Referred: Chronological Paras 
AIR 1974 SC 2009 = (1975) 1 SCR1.°7 


AIR 1966 SC 1089 = (1966) 2 SCR 229 10- 


(1959) 2 Andh WR: 69 -10 


AIR 1947 PC 78 = 74 Ind App 50. 10 


AIR 1940: PC 105 = 67 Ind App 222 - 10 
AIR 1936 Mad 269 = 69 Mad LJ 695 ‘10 
(1875) LRPC 380. -> - 10 


(1859) 6 CBNS 336 = 28 IPC 242 . 10. 
for 


_ Padubidri ` Raghevendra Rao, 
Appellant; K. A, Swamy, for- Respondent. 

’ VENKATACHALIAH, J.:— The cen- 
tral question that arises fòr determination 
in this appeal of the Khadi and Village 
Industries “Commission, a body corporate 
established by the Khadi and Village- In- 
dustries Commission Act, 1956 (61 of 1956), 
which we shail hereinafter call the Act, 
preferred against the decree of dismissal 
dated 6-9-1974 in O. S. No, 48 of 1972 ‘on 
the file of the Civil Judge at Hubli, is 
whether the jurisdiction of Civil. Courts is 
barred by virtue and clear. implications of 
the provisions of Section. 19-B of the Act: 
The Court below holds. that it is.” 

. 2 . Appellant instituted the- : above 
suit against respondent for the: recovery. 
of sum of Rs. 26,406.75. The suit was re- 
sisted on the ground, amongst others, that 
the dispute in the suit. was triable exclu- 
sively by the Tribunal contemplated under 
Section .19-B of the Act and that the Civil 
Court had. no. jurisdiction to take.. cogni- 
sance of and entertain the suit, Having 
regard- tothe scope of this appeal which 
arises out of and is directed against a pre- 
liminary: decision,on the: question of, juris- 
diction, it is not necessary for us to exa- 
mine the nature. and. merits of the claim: 
Suffice it to say that the suit.does not seek 
the enforcement of any special right-creat- 
ed by or conferred under the Act; but 
seeks. to-enforce an alleged! right under the 
general law. 

3. The. court below framed seveřal 
issues, of which, Issue No. I relating to 
the- jurisdiction. of the Court is- material 
and it reads:. : ENRE 
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oo “Has this. Court no jurisdiction: to try 
the-suit in:view of Section: 19-B- of Khadi 
and Village: Industries: ‘Commission Act, 
1956 read with Rules 25-A and: 25-B of 
Rules, 1957 thereunder ?” 


The Court below - -having recorded a 
finding on this issue” that the provisions of 
Section 19-B of thé Act read with Rules 
25-A’ and 25-B’of the Rules framed there- 
under implied £ clear ‘bar to the jurisdic- 
tion of the Civil, Courts, dismissed , the 
suit, coe Get as 


4. Sri Padubidri Raghavendra Rao, 
learned counsel. for appellant, contends 
before us that provisions of Section 19-B 
of the: Act: which contemplate the: consti- 
tution’ of a Tribunal ‘for’ ‘settlement: of dis~ 
putes’ relating to- the recóvėry of sum pay~ 
able to appellart and the procedure pres- 
cribed under Rules 25-A and 25-B in re- 
lation thereto- do -not have the effect. of 
barring. the: jurisdiction cf- a Civil Court; 
but merely provides for: an alternative 
procedure, Sri. K. A; ‘Swami, ‘learned 
counsel: for respondent, sought: to support 
the: view as to jurisdiction taken by the 
Court below, i i 


5 ‘Before we examine tee ‘con= 
tentions; it is necessary to look into’ the 
scheme and provisions of the Act. 


.The Act was enacted to provide for 
the establishmert of a Commission for the 


_ Development of Khadi and Village Indus- 


tries and ‘for: matters ‘connected: therewith 
and the Commission was. intended to" be 
vested with’ powers, exécutive ‘as well as 
administrative for’ the proper develop- 
ment of Khadi and Village. Industries, Sec- 
tion 2 of the Act is the interpretation 
clause. Section 3 enables the Central 
Government to add: to-or omit from the 
schedule:to the Act: any- village industry 
or alter ithe: deseription of any village in- 
dustry: ` Section. 4! provides for! the esta- 
blishment and constitution of the Khadi 
and Village Industries Commission ` as a 
body corporate, Sections 5 and 6 deal with 
and provide for appointments of Secretary - 
and Financial: Adviser respectively. “Sec- 
tion 7 provides for résignation of office by 
any member of.the:Commission and the 
procedure for the.acceptance-thereof., Sec- 
tion 8 -provides for the. validation of. the. 
acts and proceedings of the Commission 
against’ defects in. the constitution of- the 


‘Commission. Seztion 9 provides-for tem- 


porary associaticn of persons with the 
Commission for particular purposes, Sec- 
tions 10 and 11 contemplate the consti- 
tution of the Board called the Khadi and 
Village Industries Board for the purpose 
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of assisting the Commission in the, dis- 
charge -of its functions under the Ac: and 
for consultation between them, Section 12 
deals with the meetings of the Commis- 
sion, Section 13 deals with the term of 
office-and conditions of service of the 
Chairman, the Vice-Chairman, the. Secre- 
tary and other.members of and of-. the 
Financial Adviser to the Commission. Sec- 
tion 14 deals with the delegation of powers 
to the Secretary end appointment of offi- 
cers and servants. Section 15 in Chapter 
II of the Act relates to the function of 
the Commission and charges it with - the 
functions of planring and implementing 
programmes for the development of Khadi 
and Village. Industries, Section 16 relates 
to the power of the Central Govermment 
to give directions, Sections 17 to 44 in 
Chapter IV of the Act deal with Firance, 
Accounts and Audit, and Reports to Gov- 
ernment, . Sections 25, ‘26 and 27 in Chap- 
ter V deal with procedure for the dissolu- 
tion of the Cemmission; power to make 
Rules and matters with respect to »vhich 
such Rules could be made; and power to 
make regulation and matters with respect 
to which regulations could be made.” 


6 Section 19-B, a relevant section 
tor our purpose, which occurs in Chapter 
TV reads as fallows:— 

“19-B (1) Any sum payable to the 
Commission ‘under any agreement express 
or implied, or otherwise howsoever, -may 
be recovered in the same manner as an 
arrear of land revenue, 

(2) If any question arises whether a 
sum is payable to the Commission within 
the meaning of sub-section (1), it shall be 
referred to a Tribunal constituted by the 
Central- Government for the purpose 
which shall, after making such inquiry as 
it may deem fit and after giving to the 
person by whom the gum is alleged to be 
payable an opportunity ‘of being heard, 
decide the question; and the decision of 
the Tribunal shall be final and sha] not 
be called in question by any court or 
other ‘authority, - 

(3) The Tribunal shall asian’ ef one 
person who is not connected ‘with -the 
Commission or with the person by whom 
the sum is alleged to be payable, 


. 4) The expenses of the Tribunal shall 

be borne by the Commission.” 

Rules 25-A and 25-B read as follows:— 
“25-A, Notice of proposal for recovery 

of monies due as arrears of land revenue: 
(1) Where. any sum is payable te the 

Commission under any agreement, express 

or implied. or otherwise howsoever, the 
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Commission may. cause a notice’to be 
served on the person liable to pay the sum 
directing Dim ‘to Pay sum stated there- 


(2) Where the person on whom a 


notice is served under sub-rule (1) dis- 


putes his liability to pay the sum stated 
in the notice, he may within thirty days 
of the receipt of the notice make a repre- 
sentation to that effect to the Commission. 


(8) Tf, ‘within the period referred to 
in sub-rule (2) the person on whom, a 
notice Is served ‘under sub-rule (1) nei- 
ther pays the sum stated in the notice nor 
makes representation to the Commission 
under sub-rule ‘(2), the Commission may 
request the Collector within whose juris- 
diction its office is situated: to take such 
action as may be necessary for recovering 
the sum as arrears of land revenue. 

'. (4) If in the ‘course of ‘proceedings 
taken against a person for recovery of any 
sum requested to be recovered under sub- 
rule (3), such person denies his liability to 
pay the sum or any part thereof, the au- 
thority before whom such proceedings are 
pending. shall forthwith send a ‘notice “of 
such denial to the Commission, 

- 25-B. Request for constitution of a 
Tribunal under Section 19-B and for re- 
ference of question as to denial of liability 
to such Tribunal: 


(1) On receipt .of a representation 


under sub-rule (2) or a notice under sub- 


tule (4) of Rule 25-A, the Commiission 
shall forward a copy of such representa- 
tion or, as the case may be of the notice 
to the Central Government with a request 
that a Tribunal may be constituted for 
determining the question as to denial of 
lability: to pay to the Commission ` made 
in such representation or referred to in 
such notice, ; 

(2) On receipt of a request under sub- 
rule (1) the Central Government may. con- 
stitute a Tribunal in accordance with the 
provisions of Section 19-B of the Act and 
refer the question mentioned in such re- 


‘quest to the Tribunal for decision. . 


. (8} The Tribunal so constituted shall, 


after making such inquiry as it may deem 


fit.and after giving to the person denying 
ability and the Commission a reasonable 
opportunity of -being heard and after con- 
sidering such evidence as may be produc- 
ed by such persoh and the Commission, 
decide: the question whether, and if sọ, 
what sum is payable by such person to: the 
Commission, 

(4) A copy ‘ef: ‘the decision of the Tri- 
bunal shall 
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(a) where it is in respect of a re- 
presentation made under sub-rule (2) of 
rule 25-A, be forwarded to the.Commission 
and if the decision declares any sum as 
payable to the Commission, the Com- 
mission may take action for having the 
sum recovered as an arrear of land re- 
venue; 

(b) where it is in respect of denial of 
liability referred to in a notice under sub- 
rule (4) of rule 25-A, be forwarded to the 
authority by whom such notice was issued 
for disposal of the proceedings concerned 
in accordance with such decision.” 

Section 26 (2) (ddd) under which the 
above rules are made reads: 

“the procedure to be followed by the 
Tribunal in deciding questions referred to 
it under sub-section (2) of Section 19-B,” 

Consistent. with the objects and pur- 
poses of the Act and with a view to pro- 
viding a speedy procedure for recovery of 
sums payable to.the Commission, provision 
is made under the Act for recovery of the 
sums payable to the Commission in the 
same manner as arrears of land revenue. 
An examination of the provisions of the 
Act does not disclose that Section 19-B 
envisages the Tribunal contemplated by 
it as'a special and exclusive forum for the 
enforcement of any right specially con- 
ferred by the Act. 

7. In support of his contention, Sri 
Padubidri Raghavendra Rao sought to 
derive support from the decision of the 


Supreme Court in Maganlal Chhagganlal - 


(P) Ltd, v. Municipal Corporation of Grea- 
ter Bombay, AIR 1974 SC 2009. That case 
related to the legality of certain proceed- 
ings taken under the Bombay Municipal 
Corporation Act of 1888, in exercise of 
powers under Sections 105-A and 105-B of 
Chapter V-A which was introduced by an 


Amending Act (Maharashtra Act 14 of 


1961) and under Bombay Government 
Premises (Eviction) Act, 1955. The newly 
introduced’ provisions in the Municipal 
law granted certain powers for eviction in 
respect of “unauthorised occupants” from 
any Corporation Premises, subject to the 
procedures and conditions contained 
therein, The decision of the question 
raised in that case postulated and proceed- 
ed on the premise that there were two 
procedures available to the Corporation 
one by way of suit under the ordinary law 
and the other under the Act. The fol- 
lowing obsérvation of the Supreme Court 
defines the scope of the question which 
. arose for: determination: 

= "3, Tt was not and could not be argued 
that the Acts in so far as they provided 
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for special procedures applying to the 
State and ame Municipal Corporation were 
invalid. 


eeenee eoo wee seeeee  poposo boobs lentes 


It cannot now be contended that spe~- 
cial provision of law applying to Govern- . 
ment and public bodies is not based upon 
reasonable classification or mat it offends 
Article 14, 

4.. The submission was a much more 
limited one and that is that as -there are 
two procedures available to the Corpora- 
tion and the State Government, òne by 
way of a suit under the ordinary law and 
the other under either of the two Acts, 
which ‘is harsher and more onerous. than 
the procedure under the ordinary law, the 
latter is hit by Article 14 of the Consti- 
tution in the absence of any guidelines as 
to which procedure may be adopted, .....: 

The question’ raised in that case was 
not whether the special procedure pres- 
eribed by the statute barred the Civil 
Court’s jurisdiction, The matter proceed- 
ed on- the basis of the existence of both 
remedies, ` 

Sri Padubidri Raghavendra Rao can- 
not derive any support from the said de~ 
cision for the proposition contended for 
by him before us. 


8. It is, however, settled law that 
the exclusion of the jurisdiction of Civil 
Courts is not to be readily inferred, but, 
that such exclusion must either be. expli- 
citly expressed or clearly implied. . The 
determination of this. question must rest 
on the terms of the statute itself, the de- 
cision on he statutory provisions of other 
statutes being of assistance only jin so far 
as the general principles of construction 
are laid down. 


9. The various aspects of this con- 
cept of exclusion of the jurisdiction of 
Civil Courts implied by a finality impart- 
ed to statutory. decisions have received 
judicial consideration covering a wide field 
the 
attack on such finality which has ranged 
from the ground of an infirmity imparted 
by a mere error to attack on the vires of 
the statute itself, encompassing all the 
variants in between, Permissibility of the 
challenges in Civil Courts has, in turn, de- 
pended upon the nature of the challenge. 

10. In Kamaraja Pandiya Naicker 
v. Secretary of State for India in Council; 
69 Mad LJ 695 at p, 700 = (AIR 1936 Mad 
269 at p. 271), Varadachariar, J., stated 
this principle in the following terms:. 

“The ordinary rule is that where a per- 
son’s liberty or property is interfered with; 
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under colour of statutory powers, he has 
a cause of action: which. the Civil ‘Courts 
are bound to‘entertain unless a bar-to suck 
entertainment has been enacted expressly 
or at least by necessary implication, Where 
there is no question of a common law 
right and an infringement thereof, the 
position may- be different, for in such cases. 
the ordinary Courts had prima facie nc 
jurisdiction and therefore there is nce 
question of any ouster of their jurisdic- 
tion.” i 

In Secretary of State v. Mask & Co. 
(AIR 1940 PC 105), the Judicial Committee 
of the Privy Council referred, with ap- 
proval to the principles enumerated by 
Willes, J., in Wolverhampton New Water-. 
works Co. v, Hawkesford, in the following 
terms: 

“Where the statute creates a liability 
not existing at ccmmon law, and gives 
also a particular remedy for enforcing it. 
dives sweseess With respect to that class it has 
always been held, that the party must ad- 
opt the form 
tute.” 

In the case of the Vijayawada Muni- 
cipality v, Naganath .Ramachandra Rowl- 
war, (1959) 2. Andh WR 69, Krishna Rao 
J., as he then was, said: 


“Further, the principle that a right or 
liability created by a statute has to be en- 
forced in the manner provided by the sta- 
tute has no application to rights whick. 
exist independently of the statute such as 
the common law rights of enjoyment of 
immovable property.” 

In M/s. K. S, Venkataraman and Co 
(P) Ltd, v. State of Madras, AIR 1966 SC 
1089, the Supreme Court observed: 


Erai The sheet-anchor of the argu- 
ments:of the learned counsel for the res- 
pondent is the decision of thé Judicial 
Committee in | Raleigh Investment Co.’s 
case, 74 Ind App 50 = (AIR 1947.PC 78). 
Before we consider the scope of the saic 
‘decision, it will . be convenient to notice 
some of the propositions of law settled ir 
the context of the ouster of jurisdiction o£ 
a Civil Court. Under Section 9 of the 
Code of Civil Procedure, “The Courts shal 
subject to the provisions herein contained 
have jurisdiction to try all suits of a civil 
nature excepting suits of which their cog- 
nisance is either expressly or impliedly 
barred.” A ‘suit is expressly barred if = 
legislation in express terms says ‘so. It is 
impliedly -barred if a statute creates := 
new offence or a new right and: prescribes 
a particular penalty or special remedy, Ir 
that event, no other remedy can, in - the 


of remedy given by the sta- - 
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absence of evidence of contrary intention, 
be resorted to: see Wolverhampton New 
Waterworks v, Hawkesford, (1859) 6 CB 
(NS) 336. The general rule.is that sta-. 


. tutes affecting jurisdiction of courts are to 


be construed; so far as possible, to avoid 
the effect of transferring the determina- 
tion of rights and liabilities from the ordi- 


‘nary courts to executive officers; see Win- 


ter v. Attorney General, (1875) LR PC 380. 


eeeeee osese ve e... sesoses essroe 


11. .. What emerges from these en- 
unciations is the principle that if a right 


‘is newly created by the statute and a 


special procedure is prescribed by the 
statute itself for its enforcement and a 
finality to that procedure is statutorily in- 
tended, then the jurisdiction of Courts] ” 
stand impliedly barred in respect of the 
matter and that following as a corollary 
from that principle, the rule that a right 
created by statute has to be enforced in 
the manner prescribed by the statute has 
no application in respect of rights which 
are not created by but exist independent- 
ly of the statute; f 


12. Turning to the ` present case, 
we are of the opinion that Section 19-B, 
consistently with the objects and purposes 
of the Act and with a view to protecting 
the financial interests of the Commission 
provides for a speedier. and cheaper pro- 
cedure .enabling enforcement even of 
tights arising under the general law res- 
pecting sums payable to the Commission, 
in the same manner as arrears of land re- 
venue. The Commission at its option may 
make an election to resort to this -special 
procedure which, in our opinion, is merely 
enabling and not exclusive in nature. 
Sub-section (2) of Section 19-B requires 
that if any question arises whether a sum - 
is payable to the Commission “within the 
meaning of sub-section (1)” the same shall ` 
be referred to the Tribunal. The ex- 
pression “within: the meaning of sub- 
section (1)” occurring in sub-section (2) 
of Section 19-B, renders the obligation to 
so refer an incident and concomitant of 


‘and ancillary to the provision enabling the 


sum payable to be recovered as an arrear 
of land revenue. Accordingly, in our 
opinion, reference to Tribunal contemplat- 
ed in ‘sub-section (2) is necessarily con- 
fined to cases where the sum due is elect-|' 
ed to be recovered as an arrear of land 
revenue under sub-section (1) of Section 
19-B. The special procedure envisaged in|: 
sub-sections (2), (83) and (4) of Section 
19-B and Rules 25-A and 25-B is confined 
to cases where appellant ‘elects to adopt 


-the procedure in Section 19-B. (1) of the 
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Act and not otherwise. Section 19-B does 
mot bar a suit under the general law to 
enforce the same right if the appellant 
elects-to do so, Where the Commission 
does not elect to have recourse to the spe- 
cial procedure under the Act, but chooses 
to seek the remedy in.a court of law, any 
sum decreed by the Civil Court cannot be 
recovered as an arrear of land revenue; 
such decree has.to be executed like any 
other decree. 


13. For the aforesaid - reasons, we 
are of the opinion that the-decision of the 
Court below on the question of its juris- 
diction is erroneous and unsustainable and 
that this appeal should. succeed. Accord- 
ingly, we allow this appeal; set aside the 
decree of dismissal dated 6-9-1974 in O. S, 
No. 48 of 1972 on the file of the Civil 
Judge, Hubli and reverse his finding on 
Issue No, I. We hold on Issue No. I that 
the jurisdiction of the Civil Court was not 
barred and that the court below was cem- 
petent to entertain appellant’s suit and dis- 
pose of the same on merits. The suit O. S. 
No, 48/72 is accordingly remanded to the 
court below for disposal on merits on other 
issues. The costs in this appeal will be 
costs in the cause, 

Let a certificate for refund of the 
Court-fee paid on the memorandum of ap- 


peal be issued to 1e appellant. - 
: Appeal alowed 
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V, S. MALIMATH, J. 

Gousmohoddin Gajabur Saheb Bhag- 
wan, and another, Appellants v, Appasa- 
heb, Respondent, 

` Second Appeal No, 1407 of 1973, end 
C. R. P. No. 2091 of 1974, DJ- 13-11-1975.* 

(A) Contract Act (1872), Sections 28 
and 23 — A’s suit against B for. posses- 
sion of premises and arrears of rent dec- 
reed — In execution A obtaining order for 
attachment of B’s movables — In conside- 
ration of B agreeing nót. to appeal A al- 
lowing B one month. to pay decretal 
amount and vacate premises — Agreement 
is valid, 

Where A’s suit against B for poss2s~ 
sion of premises and arrears of rent . was 
decreed and in execution A obtained an 
order for attachment of moveables »f A 


*(Against Judgment and decree of Civil 
Judge, Chikodi in Appeal No, 564 of 1972, 
D/- 21-9-1973.) 
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Gousmohoddin v. Appasaheb (V. S, Malimath J.) 


A.L R. 


and in consideration of B agreeing not to 
appeal against-the decree, A allowed. him 
one month’s time to pay the balance of 
decretal amount and -vacate the premises 
it was held that the undertaking noi te 
appeal against the decree was lawful con- 
sideration and the agreement was valid. 
ATR 1925 All 503 (FB).and AIR 1931 Nag 
126, Rel. on. (Paras 1, 3, 4, 6) 
Cases Referred: Chronological Paras 
AIR 1931 Nag 126 = 14 Nag LJ 36 5 
AIR 1925 All 503 = 23 All LJ 561 (FB) 5 

© W. K. Joshi, for Appellants in both 
the Nos; G. D., Shirgurkar, for Respondent 
in both the Nos, . 

SUDGMENT:— The responcent- 
landlord filed a suit for possession of the 
suit premises against the appellants-defen- 
dants and for mesne profits, The suit was 
decreed by the court of first instence. 
That decree has been affirmed on appeal 


. by the Civil Judge, Chikodi, in R. A, No, 


564 of 1972. Hence, this second appeal by 
the original defendants under Section 106 


‘of the Code of Civil Procedure, 


2 At the outset, Sri G. D, Shir- 
gurkar, learned counsel appearing for the 
respondent, submitted that E A. No. 3 Hled 
by him should be taken up for considera- 
tion in the first instance as already direct- 
ed by this Court. In I. A, No, 3 the res- 
pondent has prayed that the appeal be dis- 
missed and the appellants be precluded 
from prosecuting the appeal, in view of 
the solemn agreement executed by them 
on 3-11-1973 not to prefer an appeal 
against the decree passed by the learned 
Civil Judge against the appellants. It is 
therefore necessary to take up I. A. No, 3, 
in the first instance, 

3. The respondent has produced 
the original agreement said to have been 
executed by the appellants on 3-11-1973. 
It is in Kannada and bears the signatures 
of the Mls Deso and two attesting wit- 


for attachment of the movables belonging 
to the appellants. It is in this background 
that the agreement was enfered into and 
it is stated that the appellants paid a sum 
of Rs. 900/- and that they were granted: 
one month’s time by the respondent for 
paying the remaining decretal amount. It 






respondent, The appellants have- filed a 
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counter affidavit admitting their signature: 
on the agreement dated. 3-11-1973, Ther., 


have, howevér, taken, the stand: that the: 


signed on a blank paper in the presence: 


of Sri V. B. .Nuli ard Sri.-Bagavan for-be- 
ing usedi for referring their -dispute: t=. 
arbitrators.: In other words, they disown- 
ed their responsibility in regard. tor. th= 
contents of the ‘agreement and took: th= 
stand that there wes no agreement. be- 


tween the. parties; as stated in the allege=. 


agreement dated. 3-11-1973. 

The respondent has filed the affidavits 
of the two attestors to the agreement ‘wh 
have testified to the correctness and execu- 
tion of the agreement. The responder: 


has also filed the: affidavit of Sri V. E. 


Nul. He has stated-in the..affidavit tha: 
there was no agreement to refer the dis- 
pute to the arbitrators and that no paper 
` signed by the appellants was given foe 
being used to write a document, for re- 
ferring the dispute to the arbitrators. Sr. 
Nuli is the very person referred to: in thz- 
counter-affidavit of the appellants as .. th= 
person in whose presence such. an under- 


standing regarding reference to the arbi” 


trators wes arrived at and the blank paper 
containing the’ signatures of the appellant 
was obtained. Sri Nuli is a Member 
the Legislative Assembly and a responsibl= 
person, The appellents. themselves hav= 
stated that the event. pleaded by ther 
took ‘place in the presence ‘of Sri Nuk 


As Sri’ Nuli himself does not. support thz, ` 
case-of the appellants, it is difficult to be’ 
lieve the theory put forward by them ic ` 


the counter-affidavit. It is also necessary tœ 


bear in mind that the appellants have nc’ 


filed any affidavit of Sri: Bagavan the only 
ether‘ person in whose presence the everr: 


took place, according to the. appellants - 
I have therefore no hesitation in rejectinz, 


the case put forward by ‘the appellant 


and hold: that the agreement dated. -3-11-- 


1973 was executed by them dnd that thz 
contents -of- the said 
written by them voluntarily. before they 
affixed their enaties. to the said docu- 
ment, 


appellants not to prefer any appeal to th= 
igh Court against the decree passed’ bz 





Gousmohoddin y., Appasaheb, (V, S; Malimath. J.}. „= -[Pns,.3-8]- 
the learned Civil Judge. -.:It -is-. therefore 


‘agreement werz- 


K The ext ‘question for soda 
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clear that-the.agreement is. supported: by 
consideration. It is now. well, settled that 
an. agreement..whereby the parties agreed 
not to appeal from a decree is binding on 
the parties thereto if the agreement is for 
lawful consideration and is otherwise 
valid. An undertaking - ‘not to prefer an 


- appeal from a decree. is lawful considera- 


tion 

5.. In. ' Gajendra. ` singin. v, Durga 
Kumari, AIR 1925 All 503 (FB), the 
Full Bench of the Allahabad High. 


Court has laid down that forbearance to 
sue’ and forbearance to take definite steps. 
to enforce. legal: ‘rights, have _always been 
held. ‘to’ be _ adequate 
support an “agreement, particularly an 
agreement where there are mutual con- 
siderations and both parties are intending, 
and agree, to make an end of their 
dispute, It is also laid down in the said 
decision that the High Court has inherent 
discretion to decline to allow an appellant 
to prosecute an’ appeal the moment it is 
satisfied that the appellant by his- solemn 
act and deed, ‘testified’ to by his signature, 
for what he considered adequate conside- 
ration; has expressly abandened his right 
and undertaken. to withdraw his’ appeal. 
To the same effect is the view taken by 
Nagpur High Court in Shivaji v. Ratiram, 
AIR 1931 Nag 126. I am in respectful 
agreement with the view taken. in the 
aforesaid decisions, =." nh i 


6. ` In view of the agfeement D/-3-11- 
1973 produced by the respondent, along 
with I. A. No, 3, this appeal has to be dis- 
missed as the appellants ‘have agreed not 
to prefer the appeal under the said agree- 
ment. Hence, R. S, A. No. 1407 ‘of 1973 
fails and is dismissed with costs, 


T So far as C, R, P. No, 2091 of 
1974 is concerned; the same has fo be dis- 
missed for the reasons to be stated pre- 


seùtly. The respondent, on the 
assumption that there is no di- 
rection - regarding ` future mesne pro- 


fits, made: ‘an application: to the`court of 
first instance. - That application was resist~ 
ed by the appellant... The learned Civil. 
Judge has allowed the said. application. 
It is the said order that.is challenged, by 
ie Petitioners in this revision petition, 


8- ` ` Itis clear from the decree pass- 
eg by the learned Civil Judge that there 
is.a specific direction so far as the meme 
profits arë .concerned.. Hence, the applica- 
tion of the respondent before the. court of 
first instance was wholly. . unnecessary. 
There are, therefore, no good grounds to 


consideration to - 


| 
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interfere with the order passed by the 


learned. Munsiff. The révision. petition is 
accordingly dismissed. No costs. 


Order aceordimgiy: 
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C. HONNIAH AND M. SADANANDA- 
; ‘SWAMY, JJ. 
R. Srinivasa; Appellant v. K. M. 
Parasivamurthy and others, Respondents. 
Misc. First Appeal Nos. 20 of 1973 and 
422 of 1974, D/- 3-11-1975.* 
(A) Motor Vehicles Act (1939), Sec- 
tion 110-A — Compensation under — ^s- 
sessment — Boy aged six years injured — 


E Contributory negligence of boy if and how 


far available, 

A boy of six years cannot be guilty of 
contributory negligence, An older child 
may be, but it depends on circumstances. 
Such guilt is available if the boy is of 
such an age.as reasonably expected to 
take precaution for his safety and if he is 
to blame, (Para 6) 

(B) Motor Vehicles Act (1939), Section 
110-A — Compensation under — Six year 
old boy injured by lorry inpatient in hos- 
pital for 4 1/2 months — One leg perma- 
nently deformed — Rs. 2,000 for hospital 
expenses (instead of Rs, 900 granted by 
Tribunal), Rs. 1,100 for ‘expenses for 
treatment for long time after discharge 
from hospital, Rs. 3,000 for further 
medical expenses involving major - opera- 
tion (instead of Rs. 2,500 awarded by. 
Tribunal), Rs. 2,500 for pain and suf- 

fering and Rs. 10,000 for leg deformity 

` (instead of Rs. 8,000 granted by Tribu- 
nal) will be proper. 

(Paras 7, 8, 9, 10 and 11) 

In Misc, First Appeal No. 20 of 1973. 


S. Purushothama Rao, for Appellant; 
Rangavithalachar (for No. 1), M. P. Mco- 
ganna (for No. 2) and R. Narayana (for 
No. 3), for Respondents. 

.In Misc, First Appeal No. 422 of 1974. 

R. Narayana, fot Appellants; M, S. 
Purushotham Rao (for No. 1) and M. P. 
Mooganna (for No. 2), for Respondents, 

HONNIAH, J.:.— On May 13, 1970 at 
7-30 A. M. a group of children- were 
standing -on the eastern footpath in D. 
Subbaiah road in Mysore City. Of them 
Srinivasa, aged about 6 years, was stard- 


*(Against judgment and decree passed by 
Dist. J., and Motor Accidents Claims Tri- 
- bunal, Mysore D/- 29-6-1972.) . 


“ LS/BT/E570/75/JRM: ` 





R. Srinivasa v. K. M, Parasivamurthy (Honniah J.) 


‘ing the lorry there. 


. insured and the 


“riage in that house, - 


A.L R. 


ing on the road . ‘close to the foot-path. 
Then lorry bearing No, MYX 5628 came 


‘from Chamaraja Double Road, which was 


running South to North and took a turn to 
D. Subbaiah road, proceeded a distance of 
40 yards and struck Srinivasa and injured 
his legs. The driver of the lorry. Thim~ 
megowda disappeared from the scene leav- 
The relatives of 
Srinivasa who had come to attend a 
marriage in a house opposite to D, Sub- 
baiah road, which was situated on the 
western side, came to the spot and took 
him to the K. R. hospital and admitted him 
there. He was operated upon on the same 
day and thereafter remained in the hos- 
pital for 44 months. In spite of the best 
medical treatment, the left leg of Srini- 
vasa became permanently incapacitated, 


2. In respect of the injuries suffer- 
ed by Srinivasa, his father filed an appli- 
cation under Section 110-A of the Motor 
Vehicles Act claiming compensation of 
Rs. 50,000/-. 


3. The owner of the lorry (Para~ 
shiva Murthy) contended that the acci- 
dent was not due to the rash and negli- 
gent driving, but it was due to the boy 
suddenly crossing the road from left side 
of the road to thé right and again back 
to the left side of the road towards the 
footpath. The same was the defence taken 
up by the Insurance Company (the Madras 
Motor and General Insuran¢e Company, 
Madras). In substance, the defence of the 
insurer was that the. 
accident .was due ta the contributory 
negligence on the part of the boy Srinivasa. 


4. The Tribunal has found that the 
driver of the lorry was negligent, relying 
on the evidence of P. Ws, 2, 3 and 4. 
Having held thus, the tribunal awarded a 
sum of Rs. 15 ,000/- as compensation. As 


against this, decision, owner of the vehicle 


and the Insurance company have filed M. 
P, A. 422 of 1974 and the claimant has 
filed M.-P. A, No. 20 of 1973, 


5. The accident appended in D, Sub- 
baiah road 40 yards away from the inter- 
section of D. Subbaiah road and Chamaraja 
Double road. The lorry at the time of the 
accident was moving towards south after 
taking a turn from Chemaraja Double road. 
P. Ws, 2, 3 and 4 are relatives of Srinivasa. - 


-P. W. 2 was sitting on the pial of a house 


opposite to the place of accident. P. W. 3 
was standing just in front of that house - 
and P. W, 4 was coming towards the. 
house. These witnesses have stated- that 
they were there in connection witha mar- 
According ‘to -them,.- 
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Srinivasa crossed the road from west to- 


east, namely, from the side of the house 
to the east of the road and was standing 
near the foot-path on the -eastern side of 


the road, At that time a group of boys’ 


were also standing on the foot-path. ‘Their 
evidence shows: that the lorry took a turn 
in great speed and struck the boy. There 
is nothing to disbelieve the evidence ` of 
these witnesses though they are relatives 
of the boys. 
not been examined-in this case. 
fore, the finding of the Tribunal that the 
driver of the lorry was negligent cannot 
be interfered with. 


6. Then the question whether the 
little boy was himself guilty of contribu- 
tory negligence remains to be considered. 
We are afraid we cannot agree with the 
defence of the owner of the lorry. In the 
first place, there is no evidence in support 
of it, In the second place, a very young 
boy cannot be guilty of contributory neg- 
ligence. An older child may be; but it 

_|depends upon circumstances. A Judge 
should only find a child guilty of contrj- 
butory negligence if he or she is of such 
an age as reasonably to be expected 
to take precautions for his or her own 
safety; and. then he or she is only to be 
found guilty if blame should be attached 
to him.or her. A child has not the road 

_|sense or the experience of his or her 
elders.. . He or she is not to be found guilty 
unless he or she is blameworthy. In this 
case Srinivasa being 6 years old at the 
time of the accident, he cannot be blamed 
for contributory negligence. On the other 
hand, in this case the evidence shows that 
the driver of the lorry struck the 
when he was standing just near the foct- 
path and that was a clear case of rash ene 
negligent driving.. 


7. The next auestion relates to the 
quantum -of tompensation to be awarded. 
Srinivasa was an inpatient in the hospital 
for 44 months. The. father of the boy 
(claimant) who is examined as P. W. 11 
has produced. Exs. P-8 and P-9 ta show the 
expenses that he incurred during the pe- 
riod the boy was in the hospital. Ex. P-9 


is a note-book in which he has noted ` 
incurred: . 


down the expenses that he 
amounting to Rs. .2,716.50. The tribunal 


has not acted upon Ex, P-9 on the ground - 


. that some of the entries found therein may 
not represent the true facts. The Tribu- 
nal has awarded only a sum of Rs, 900/~ 
on this account. Taking into consideration 
the length of time the boy was in the hos- 

‘|pital, we think it proper and just to award 
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The driver of the lorry has 
There- - 


boy . 
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compensation of. Rs, 2,000/- in regard a 
the expenses. 

8. . After the boy. was ‘discharged 
from the hospital, the evidence shows, he 
was treated for a considerable length of 
time. The expenses incurred in this be-! 
half have been entered in Ex. P-8 by the 
father of the boy amotinting ta Rupees 
1.154.55. which he has claimed in this Þe- 
half.. The -tribunal has awarded Rupees 


1.100/- on this account and we think that 


it is just and proper and therefore we see 
no reason to interfere with that question. 


 & The medical evidence in this 
case shows that the boy reauired further 
medical treatment involving major opera~ 
tion. In this behalf the tribunal has 
awarded Rs, 2,500/-. Taking into conside- 
ration the nature of the injury the bov 
has suffered, we think it just and proper 
to award a compensation of Rs. 3.000/~ 
and accordingly we award compensation 
of Rs, 3,000/- instead of Rs. 2,500/-., 


10. In regard to the pain and suf- 
fering, the tribunal has awarded Rupees 
2,500/~ as compensation and in our opin- 
ion that is proper and just compensa- 
tion. 





11. . The medical evidence shows 
that there is a permanent deformity to 
Srinivasa and that the boy is incapacitated. 
For this:the tribunal has awarded Rupees! 
8,000/- as compensation. Having regard to, 
the age of-the boy, we think it proper to. 
award a compensation of Rs. 10,000/- on: 
this score. Accordingly we award com-; 
pensation-of Rs, 10,000/- instead of Rupees 
8.000/-. On the whole, the claimant is 
entitled to a total compensation of Rupees 
18,600/-. This amount is payable by the 
owner of the vehicle, the Insurance com- 
pany as well as the driver, . As the vehicle 
was insured, this amount shal] be paid by 
the. Insurance Company. This amount 
carries interest at 6% per annum from the 
date of application, namely, 8-7-1970 Tie 
the date of realisation, : 


12. For the réasons stated FAREN 





M. F. A. No, 422/74 is dismissed with costs. 


Advocate’s fee Rs. 100/-- MF. A. No. 


' 20/73 is allowed in part as indicated above. 


The Award made by the Tribunal will be 
modified accordingly. The parties. will 


Da their own costs in this appeal, 


- 13, The claimant, namely, the 
father of the boy Srinivasa, is entitled to 
draw a sum of Rs: 10,000/- out of the 
abovesaid amount and.the balance of the 
amount-shall be: deposited in any: Nationa- 
lised Bank in fixed. ‘deposit preferably for 
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a period of 10 years in the name of the- 
boy Srinivasa. 

One first appeal partly alowed 

. another first appeal dismissed.. 
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K. JAGANNATHA SHETTY, J. 
H. L.-Kumar and another,’ Petitioners 
v. Jayamma,” Respondent; : 
Civil ‘Revn: Petn,, No.. iii of 1975; 
D/~ 24-9-1975.* ' 


(A) Succession Act (1925); Sections 
273, 295 — Testamentary suit — Person 
assenting to probate: can be impleaded - as 
defendant inthe suit — Delay in filing ob- 
jectiong is not. necessarily indicative of 
mala fides.. 


The court has jurisdiction to permit a 
person who had expressly assented to. the 
grant of probate to corne forward to op- 


pose the grant, There is no such inhibi- 


tion: under the- Act. (Para 6) 

If the Court adopts a contrary ~ atti- 
tude, genuine oppositions or claims may 
be defeated by technicalities, So long as 
the Court has not acted upon the assent 


and granted. the probate, it would be well : 


within its jurisdiction to permit the party 

to oppose the .grant. ‘The Act and the 
Rules do not Provide to the contrary, 

(Para 9) 

Mere delay: in filing the objections is 

no ground to hold that the action. was 

mala fide, Even according -to the sons, the 

mother was a rustic. and uneducated 

woman. - No wonder; ‘then. she opened her 


eyes only when some of her daughters. 


filed their objéections, against the grant of 
probate. _ (Para 12) 
Cases ` Referred: Chronological Paras 
(1974) C. R. P; No. ' 2445. of. 1974 (Kant): 
4,5 
(1972) 1 Mys LJ 504 Lo aean ON 
(1970) 72 Bom: LR 719- aia 7 
ATR 1969 SC 1267 = (1970) 1 SCR 22 “9 
G. R. Ethirajulu Naidu, for. Peti- 
fioners,'S,; R, Pajekiiara, Murthy, for 
Respondent. - l 
ORDER:—. This , revision | petition 
arises out of an order of the District J udge, 
Shimoga, in the Probate Proceedings, 
whereby he permitted’ a party who had 
earlier consented to the grant of oes 
te contest the same,. 


*(Against order of Dist, J., ‘Shimoga D} 
13-6-1975.). 
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favour. 


ALR. 


2. The matter. arises in this way: 

One Lingappa was a leading Advocate 
in the local Bar in Shimoga City, He died. 
on 26th November, 1972, leaving behind. 
his wife, two sons and three daughters., 
The sons claimed the entire properties of, 
the deceased on, the basis of.a will dated 
20th November, 1972 said' to . have been 
executed by their father in _ their 
The sons made.a petition under 
Section 276 of the Indian Succession, Act 
(shortly called ‘the Act’) praying for the 
grant of probate of the said Will. On 11th 
Sept., 1973, their mother and two sisters 
filed a written statement admitting the 
execution of the Will and consenting for 
the grant of probate. as’ prayed for. - But 
the remaining three sisters ‘had a different 
story to tell, They filed an . objection 
statement denying the execution of the 
will and opposirig the grant of probate, 
The learned District Judge registered their 
objection as a suit as per the provisions 


‘of Section 295 of the Act read with ‘Rule 
10 of the Rules Governing Probate and 


Succession Matters. He also directed ` that’ 
the consenting ‘sisters and mother'also be 
impleaded. as defendants in the suit.. The 
sons who were the applicants for the'pro- 
bate and who have been registered as 
plaintiffs, felt aggrieved by that portion of 
the said order. They, therefore, approach-. 
ed this Court in C, R; P. No, 2445 of 1974 
with a complaint’ that: the District Judge 
had no-‘jurisdiction to- implead the per- 
sons who did not oppose the grant of pro-: 
bate as defendants in the suit and it was. 
contrary to Section 295 of the Act. The 
revision petition came up for hearing be- 
fore Venkataswami, J., on 12th February, 
1975. The learned J udge accepted the re- 
vision petition and set aside that. portion 
of the impugned order, The result. was 
that the mother and two ‘sisters of the 
plaintiffs were excluded from the suit. In 
the course’of the order, learned Judge re- 
ferred to a’then pending: application be~- 
fore the District Judge, filed by the mother 
for leave to resile frorn her consent state- 
ment and to oppose the grant of probate. 

The learned Judge observed that it would 
be for the: District Judge to dispose. of the 
said application in accordance with law. 


3. The application above referred 
to was filed’. under Ordér VI, Rule 17 of 
the Civil P. C., read with Section 268: of 
the Act, After the revision petition was 
disposed | ‘of, the mother pressed her appli- 
vation in ‘which it was stated thus: - 

“The plaintiffs who are my sons. along 
with their counsel, Sri, Vedamurthy ap- 
proached: me, and- promised me that they 
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shall protect my interests, see that I get 
Rs. 500/- at least every month; give .me 
the house now I am living in, make over 
the temple and funds thereof tome abso- 
lutely and on this promise of ‘theirs; I 
should refrain from objecting to their 
getting a probate, They. posed as very 
dutiful and affectionate sons.and lured me 
into putting my signature to.a non-objec- 
ting statement. They also paid me at the 
rate of Rs, 200/- for some months. But 

after getting my signature to the consert- 
ing statement and to some other. papers 
prepared and brought by Vedamurthy, the 
plaintiffs, not’ only stopped payment, but 
have begun to tease me and even ill-treat 
me. At the time of putting my signature, 
I never enquired into the genuineness of 
the Will -or their right for a probate. But 
when I realised that the ‘plaintiffs ‘have 
actually deceived me by false promises, T 
got.a copy of the petition and from that I 
came to know that the contents thereof.do 
not represent the true state of affairs, that 
the movables, furniture, library, cash etc. 
left by Sri H. Lingappa, have been hushed 
up, transferred and not accounted for by 
them, I further realised that the signature 
in the Will propounded by them is not 
that of late Mr. Lingappa.as Mr. Lingappa 
was not in a mental or physical condition 
to execute any document, It is in my in- 
terest and in the interest of the other de- 
fendants ‘that the truth should be brought 
to light and this circunistance needs that 
‘I should alter, and amend the | statement 
that is filed on my behalf in the miscel- 
laneous case.” 

The plaintiffs opposed , the said appli- 
cation. They said that the mother has no 
right to be impleaded as a party to the suit 
since she had already consented to the 
grant of probate. They also said that-she 
should not be permitted to amend ber 
writien:statement to take up a stand dia- 
metrically opposed to her previous con- 
‘sent. ‘The learned District Judge while re- 
pelling these contentions, has allowed, the 
application ofthe mother ‘by an order 
dated 13th June, 1975, the validity of 
which is called into question by the sons 
in this revision petition. |. 

4 Mr, Ethirajulu Naidu, iedened 
counsel for the petitioners submitted that 
under the scheme of the. Act; a person who 
files-a consent statement for the grant of 
probate, goes out of the probate proceed- 
ings, and he cannot thereafter. turn round 
and say that he wants to oppose the grant 
of probate, He said that the order of the 
Court below was without jurisdiction. In 
support of the contention, he also relied 
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upon the order of this Court, in C, R. P. 
No. 2445 of 1974 (Kant) in which the 
mother.was held to have no right to be 
impleaded as defendant in the suit, . © 


5, The order of this Court in 
C. R. P. No, 2445 of 1974 (Kant), did not 


. determine the question before me. In the 
‘said’ case, this Court did not deal with 


‘the power of the Court to permit a per- 
son to‘resile from his consent so as to op- 
pose the grant of'probate. This’ Court 
just-dealt with the scope of Section 295 of 
the Act,’ The mother then was agitating 
her right to oppose the grant of probate 
before the District Judge, Her application 
for the purpose was then pending to which 
a reference was made by this Court while 
disposing of the said revision. 


` 6. “The real question involved 3 in the 
present revision is, whether the Court has 
jurisdiction to ‘permit .a person who had 
expressly assented to the grant of probate, 
‘to come forward to oppose the grant. I 
will presently show that there is no yen 
inhibition under the Act, 


7... The broad outline of the scheme 
for the grant of probate is this: Section 
276 provides for filing application for pro- 
bate or letters of administration, Section 
283 provides for issuing citations calling 
upon all persons claiming to have any inte- 
rest in the estate of the deceased to come 
and see the proceedings before the grant 
of probate.or letters of administration, The 
citation shall be fixed up in some conspi- 
cuous part of the Court-house, and also in 
the Office of the Collector of the District 
and otherwise published or made known 
in such manner as the District Judge may 
direct. Section 284 provides for lodging 
of caveats against the grant. of probate or 
letters of administration.. A-caveat can be 
entered by any person denying or assert- 
ing an interest in the estate of the de- 
ceased ‘person, As held by this Court in 
Sushila v, ‘Bhimappa Rayappa - Karigar, 


(1972) 1 Mys LJ 504 the.caveat is no more 


than a -caution or warning given by the 
person ‘denying or asserting any interest 
in the estate of the deceased against the 
Court issuing any probate without notice 
to-the caveator. It should be in the form 
prescribed in Schedule V of the Act. It 
can be filed before or after the applica- 
tion for the grant of probate. Section 285 
‘provides that no proceedings shall be taken 
on a petition for probate without notice 
to the caveator.- The persons who are 
denying an interest or asserting any in- 
terest in the estate of the deceased may 
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oppose the proceedings for the grant of 
probate, They may. together file one ob- 
- jection or separate ‘objections at different 
intervals, The matter, then becomes con- 
tentious. The contentious matter should 
be adjudicated in the manner provided by 
Section 295. It states that the proceedings 
in such a case shall take the form of a re- 
gular suit, in which the petitioner for pro- 
bate or letters of administration, as the 
case may be, shall be the plaintiff, and 
the person who has appeared to oppose 
the grant shall be the defendant. Each 


objection thus takes the form of a suit. - 


We call this suit as testamentary: suit for 
the grant of probate. After .the probate 
is granted, the aggrieved party may take 
recourse to the procedure for the revoca- 
tion of probate on what is called “Just 
cause” set out under Section 263 of the 
Act. 


In Maneklal V. Shah v, Jagdish Co 


Shah, (1970). 72 Bom LR 719, Vimadalal, 
J., while taking the same view, observed 
at page 722: 


“That once the machinery is triggered 
off by the filing of an affidavit in support 
‘of the caveat, the issue of a notice, and 
the service of a writ of summons, the pro- 
ceeding initiated by the filing of a caveat 
must, in each case, automatically, “take 
the form of a suit” and “be numbered” 
accordingly. That process cannot be pre- 
- vented or brought to a halt by joining the 
subsequent caveator as 
to the testamentary suit of the earlier 
caveator. Even if such an order is made, 
the independent suit of the subsequent 
eaveator still survives and will have to be 
disposed of though, no doubt, certain 
points might be concluded by the decision 
in the suit of the earlier caveator to which 
the subsequent caveator was made a 
party-defendant.” 

The learned Judge continued: 

“It is well settled that the Court haa 
inherent power to make an order for con- 
solidation as long as it does not conflict 
with an enactment like Court Fees Act, 
and the Court may do so even without 
the consent of the parties.” 

8. What we have to pertinently 
note in these provisions is. that the Act 
does not prescribe any time limit for fil- 
ing objections, It also does not require 
any person to file a consent written state- 
ment. It does not envisage two proceed- 
ings; one against the consenting parties 
and another against those who oppose the 
grant. . The entire procedure for the grant 
_ of probate ig:one and cannot.be compart- 


H. L. Kumar v. Jayamma (K. J. Sketty J.) 


Matters, 


party-defendant ` 


A LR 


mentalised as contended for the’ peti- 
tioners. In case there is. no contest,’ the 


- Court, on the proof of the execution of the 


Will, may grant the probate. But where 


contention: is raised, the matter must be 


tried as nearly as may be, as a suit. 


‘9. | Let m= now recall what has 
happened in the instant case. The mother 
who was not under law required to file a 
consent written statement, filed one. After 


` some time, her three daughters, that is 


respondents 3, 5 and 6 filed their objec- 
tions opposing the grant of probate and 
their statement of objections has been re- 
gistered as a suit as required under Rule 
10 of the Rules framed by the High Court 
Governing Prcbate and Succession 
_The mother now states-that she 
was misled by hər sons who obtained her 
consent by inducement and she further 
states that she has since discovered that 
her deceased husband did not execute the 
Will and she wants, therefore, to oppose 
the grant of probate, The Court cannot 
say “you have once filed your consent 
statement. I am not concerned whether ` 
that consent was voluntary or ‘obtained 
by inducement. I will grant the probate, 
and you have ta get out of the pro- 
ceedings.” This would be the result if I 
accept the contention of Mr. Ethirajulu 
Naidu: If the Court adopts such an atti- 


` tude, genuine oppositions or claims may 


be defeated by technicalities, So long as 
the Court has nct acted upon the consent 
of the mother and granted the probate, it 
would be well within its jurisdiction to 
permit her to oppose the grant of probate. 
The Act and the Rules do not provide to 
the contrary, 

It must be remembered that the grant 
of probate operates as a judgment in rem, 
and the Court must be satisfied that the 
Will has been duly execiited and attested 
before granting the probate. For the pur- 
pose of finding cut the genuineness and 
execution of a Will, the Court may wel- 
come any relevant evidence, In my 
view, it is essential that the Courts should 
retain the maximum flexibility to deal 
with the probate applications. The forms 
and technicalities should be kept to a bare 
minimum, The Court should preserve its 
full discretion tc grant leave to amend 
according to the merits of the individual 
request, All rules. of procedure should - 
be tempered and applied to achieve the 


.above purpose and to meet’ the ends of 


-In Jai Jai Ram Manohar Lal v. 
Building Material Supply, 


Justice. 
National 


‘Gurgaon (AIR 1959 SC 1267) the Supri 


Court observed al.p. 1269: 
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“Rules of procedure are intended to 
‘be a handmaid to the administration of 
justice. A party cannot be refused just re- 
lief merely because of some mistake, 
negligence, inadvertence or even infrac- 
tion of the rules of procedure. The Court 
always gives leave to amend the plad- 
, ing of a party, unless it is satisfied that 
the party applying was acting mala fide, 
or that by blunder, he had causec in- 
‘jury to his opponent which may noz ‘be 
compensated for by an order of costs. ' 

10. In the present case, learned 


District Judge has correctly followed the 
above principles, He has referred to the 


strained relationship between the sons and ~ 


the mother, He has carefully analysed 
the circumstances which compelled the 
mother to come forward to oppose the 
grant of probate. He has taken pairs to 
go deep into the background of the dis- 
pute between the parties. Finally he zon- 
cluded: 


-¢ “The main consideration in a metter 
like this is that the proceeding should be 
so conducted that all matters in cortro- 
versy are fully thrashed and decided, that 
every party to the proceeding should be 
given all reasonable latitude to put forth 
his or her case and that where the interest 
of justice requires the party should be 
permitted to amend in such a way even as 
to resile from the earlier statement, In 
the light of the particular facts of this 
case as discussed above, I find this is a 
fit case where I should permit the Ist de- 
fendant to amend her written statement 
‘in such a way as to enable her to oppose 
the prayer for the grant of probate are] to 
contest the allegations made by the plain- 
tiffs.” . 

I entirely agree with the above ap- 
proach, and the discretion exercised by the 
learned Judge, It falls within his juris- 
diction and does not call for interferer-ce. 

11. 
tention relating to the charge of mala fides 
against the mother, It was urged that the 
action of the mother was actuated with 
mala fides and she should not be permit- 
_ted to oppose the grant of probate. It was 
stated that from the date of the applica- 
tion for probate, there were as many as 26 
hearings, before the mother came forvard 
with her statement of objections, It was 
also said that even before. filing the ap- 
plication for probate, the sons had issued 
a notice to their mother setting out the 
terms in the Will providing for her main- 
tenance and she had not then denied the 
execution of the Will by replying to the 
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B. Padmavathi Rai v, Parvathiamma 


‘mons. 


This takes me to the last żon- > 
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said notice. According to learned counsel, 
these circumstances are’ enough to ‘come 
to. the conclusion that the action of the 
mother was mala fide. : 


12. ` I am unable to accept the con- 
tention, Mere delay in filing the objec- 
tions is no ground to hold that the action 
was mala fide. Even according to the 
sons, the mother is a rustic and uneducat- 
ed woman, No wonder, then she opened 
her eyes only when some of her daughters 
filed their objections, against the grant of 
probate. Even otherwise, it seems to me 
that the enquiry on the above allegations 
is beyond the scope of this revision peti- 
tion, I am concerned only with the juris- 
diction of the District Judge to make the 
impugned order, which in my view, does 
not suffer from any error of jurisdiction. 

13. In the result, this revision peti- 
tion fails and is dismissed. 

14. As the parties are closely re- 
lated, I make no order as to costs, 

f Petition dismissed, 
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B. Padmavathi Rai, Appellant v, Par- 
vathiamma, Respondent. 

Misc. F. A, No, 904 of 1974, D/- 15-9- 
1975.* : 

(A) Civil P., C. (1908), Order 5, Rule 
9 — Service of summons — Sufficiency of 
service. 


The indirect knowledge of the defen- 
dant about the pending litigation is irrele- 
vant for the purpose of determining the 
sufficiency of service, The service may be 
held to be sufficient only on the proof of 
delivery of, or refusal to receive the sum- 
: (Para 3) 

(B) Civil P. C. (1908), Order 5, Rule 
10 — Service by post — Presumption 
under — Defendant examining- herself and 
stating that endorsement of refusal was 
not true — It is for the plaintiff to prove 
by cogent evidence endorsement made by 
postman, (1963) 2 Mys LJ 482, Rel. on. 

(Para 3) 

(C) Civil P. C. (1908), Order 9, Rule 
13 — Setting aside ex parte decree — 
Power of court to impose conditions, 

The court is competent to ask the de- 
fendant to pay a portion of the decretal 
amount or of the costs while setting aside 
a Ne are Sea ee 


*(Against order of Civil J., Mangalore, in 
. Mise, C. No. 21 of 1973, D/- 27-8-1974.) 


KS/BT/E14/75/RSK. 





98 Knt, [Prs, 1:3] B, Padmavathi Rai v. Parvathiamma (K. J. Shetty J.) 


the ex parte decree, but such conditions 
should not be unreasonable or egal. 
Held in this case circunistances amply jus+ 
tified a direction to the defendant to de- 
posit the admitted portion of the suit 
claim, ATR 1920 Pat 660, Followed. 
(Paras 4, 5) 
Cases Referred: Chronological Paras 
(1963) 2 Mys LJ 482 . 3 
(1938) 16 Mys LJ 485 (FB) : 3 
AIR 1920 Pat 660 = 57 Ind Cas 300 4 
B, V. Acharya, for Appellant; T. S. 


T Krishna Bhat, for Respondent, 


JUDGMENT:— The suit filed by the 
respondent for recovery of the balance of 
unpaid money under a registered. Assign-~ 
ment Deed was decreed ex parte on the 
ground that the defendant had refused fo 
take the summons. Immediately there- 
after, the defendant moved the Court with 
an application under Order 9 Rule 13 of 
the Code of Civil Procedure for ‘setting 
aside the ex parte decree, stating that she 
had not refused any summons, nor if was 
tendered to her. The trial Court after 
considering the evidence recorded a find- 
ing adverse to the defendant and also ob- 
served that the defendant had indirect 
knowledge about the filing of the suit. 
- The correctness of the rejection of the 

_ application is called into ¢ question in this 
appeal. 


2 The Court below ïn support of 


its conclusion has relied upon the follow- 


ing statement at para. (8) in the evens . 


, of the defendant: 
- “About 11 months back from today I 
received. that notice I did not receive that 
notice, My husband was not in the house 
and hence I did not receive.it, I informed 
the postman that in the absenee of my 
-husband I cannot receive. the notice.” 
“Myself, my husband and my children 
reside in the house. My children had gone 
to the school when the notice. was brought 
by the postman,” 
While dealing with.the above ‘portion of 
‘the evidence, the Court observed thus:— 
“The learned- counsel for -the peti- 
tioner argued that nothing has been sug- 


gested to the petitioner that if 
was the suit summons which she 
refused about 11 -months prior to 


her statement and that no inference 
can be drawn by the admission made by 
the petitioner in para. 8. I find that. there 
is no force in the said contention. It has 
been admitted by the petitioner that she 
had knowledge and she was aware that 
the respondent was about to file a suit and 
that she had asked for advocates at Put- 
tur and MADEM to keep a watch. Under 


A.E R. 


such circumstances, it cannot be said that 
the petitioner diq not get knowledge that. 
it was the suit. summons: when the enve« 
lope was tendered to her by the postman 
about. 11 months: aga. The learned: coun- 
sel for the petitioner vehemently argued 
that. the respondent should have examin= 
ed the postman, who tendered the enves 
lope. I find that the respondent cam very 


` well rely upom the presumption arising 


under the proviso. to Order-5, Rule 10 and 
it was for the petitioner ta: bave examin- 
ed. the postman in. order ta rebut the pre~ 
sumption.” 

3- . Now the question is whether 
the Court was justified in. holding. that. 
there was sufficient: proof of service of the 
summons om the defendant. - 

It i seen therefrom that the Court 
below has proceedeq om the assumption. 
that the letter tendered by the postman te 
the defendant. about 8 momths earlier, was 
the summons issued in the suit. That: con-. 
clusion was: reached on the knowledge at- 
tributed to. the defendant about the pend. 
ing suit. It. seems fo me that that con-= 
clusion. is untenable. Firstly, there was 
no basis to hold that that Ietter tendered 
by the postman: was. the negistered notice 
containing, the: suit. summons. The defen~ 
dant was, examined. on 30-7-1974. Eleven 
months earlier, goes back. to the month 
of 30-8-1973, whereas: the alleged date of 
refusal of the ' was on 4-6-1973. 
Secondly, the fadizect. knowledge of: the 
defendant about. the pending, litigation is 
irrelevant for the purpose: of determining 
the sufficiency of service, The service may 
he held. to ‘be sufficient only on the proof 
of delivery of, oz. refusal. fo receive the 
summons, 


_ There, was one other error committed 
by the Court: below, If has. put the bur- 
den on the defendant. to examine the post~ 
man in order to rebut the presumption 
available under O. V, Rule 10. Bui the 
law is other way: ‘about. When the defen- 
dant has examined herself. and stated! that 
she had not refused to receive the letter, 
the: pritha facie presumption of the proof 
of service has disappeared, and’ it would) - 
be then for the plaintiff to produce cogent 
evidence fo prove the ‘shara’ made by the 
postman. That was also the view taken 


-by this Court in Ambajee Rao Subba Rao 


v. Shakulu Bam Hastimal Mootha (1963) 
2 Mys LJ 482. in ‘which it was: observed at 
p. 485:— 

“Now in. this case, the defendant en= 
fered the box and gave evidence that he 
had not refused the service of summons 
and that-the endorsement of refusal on 
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the pestal envelope was not true. E the 
weight to be attached to the endorsement 
disappeared and got displaced by the evi- 
dence given by the defendant to the 
contrary, and if. plaintiff produced ng evi- 
dence about the truth of that endorsement, 
es he should have done, by examining the 
postman, who made the endorsement, on 
ithe postal envelope, whatever jpresump- 
tion might have arisen under the provi- 
sions of the Rule 20-A as to the truch of 
the endorsement disappeared,- leaving the 
matter at lange. That that is the ccrnect 
view to take is what is clear from the Full 
Bench pronouncement of the former High 
Court of Mysore in Somanna v. Heeraji.” 

_ (1988) 16 Mys LJ 485 (FB), 

it is clear from the above .observaZons, 
that it was for the plaintiff to have əxa- 
mined the postman whe made the Sshara’ 
von. the postal envelope If the pleintiff 
thas mot produced such: evidence, as she 


should have done, the Court would not be . 


justified in raising the prima facie pre- 
sumption under Onder V, Rule 10, Civil 
Procedure Code. The conclusion to the 
contrary arrived at.uby the lower Court is 
therefore, unjustified. 

4, . It was lastly contended for the 
respondent that if this Court is to hold 
‘that there was no proper service upon the 
defendant, the ex parte decree should not 
be unconditionally set aside, Counsel said 
that this Court at least must direct th= de- 
fendant to deposit the admitted portion of 
the suit claim. The guestion hereir is, 
whether the Ceurt, while setting aside the 
ex parte decree wnder-Order IX, Bule 13, 
ds competent to impose such conditions 
apart from the dinection ta pay costs. "The 
scope of Order IX, Rule 13, was consider- 


ed In Shyam Lal Sahai v. Ram Naraia Lal . 


Seth, (1920) 57 Ind Cas 300 = (AIR 1920 
Pat 660) in which Miller, Chief Justice, ob- 
served... 

“The Court may, first of all, impose 
wenditions as to the payment of coszs, it 
may, secondly, impose tonditiens as tə the 
Payment into Court and, in my opinion, 
this covers the payment into Court of the 
decretal amount er some portion th=reof 
or payment into. Court of the costs. m...” 
Ki wespectinlly..egree with the above wiew. 
|The Court is competent to ask the defen- 
{dant to pay a portion of the decretal 
jamount or of the costs while setting aside 
ithe ex parte decree, but such conditions 
should not be unreasonable or illegal. 
5- ‘Tm ‘the instant case, T feel that 
‘fhe circumstances amply justify a inec- 
(ition to the defendant to deposit the af- 
imitted portion of the suit claim, The de- 
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fendant does not dispute her liability to 
pay the balance of unpaid purchase money 
with 5} per cent. interest from 3-6-1970. 
All that she prayed in the reply notice 
dated 15-5-1970 was that she might be 
given two years time for that payment. 
The said period also came to an end by 
September 1974, The suit was decreed on 
30th July, 1973. In these circumstances, 
the justice demands, that the defendant 
should be asked to deposit Rs. 17,000/- 
along with 54 per cent. interest from 3-6- 
1970 upto the date of the decree i.e., 30th - 
July, 1973, 


6." Ifthe defendant deposits the 
said sum, in the Court below within 
three months from today, the ex parte 
decree shall stand set aside without any 
further ‘order to that effect, but if no such 
deposit is made, the ex parte decree shall 
remain undisturbed. The appeal accord- 
ingly stands disposed of. . 

7. — In the circumstances, I make no 
order as to costs, 

ce A Order accordingly. 
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The Additional Special Land Acquisi- `. 


Mise, F. A. No, 102 of 1970, D/- 18-6- 
1975. 
tion Officer, Ports, Mangalore, Appellant 
v. K. T. Alva and others, Respondents. 
(A) Land Acquisition Act (1894), Sec- 
tion 23 — Wet-I and Wet-I lands — De- 
termination of market value — Basis of — 
Annual rental value per acre with multi- 
ple of 20 held was proper. (Para 6) 


(B) Land Acquisition Act (1894), Sec- 
tion 23 — Part of land covered by granite 
— Area covered by granite should be 
valued as one unit. (1974) 2 Kant LJ 1, 
Rel, on, - ` e GAS (Paras: 8, 9) 

{C) Land Acquisition Act (1894), Sec- 
tion 23 — Wasting assets such as granite 
quarries — Valuation of — Principle in- 
dicated. - : i 

Generally speaking the valuation of 
wasting. assets such as granite quarries 
should proceed by estimating (a) number 
of saleable or recoverable units (b) unit 
price to be received over life of property 
{c) cost of production over life of proper- 
ty (d) rate of production and (e) rate of 
interest for return on capital and invest- 
ment and a short cut method of valuation 
would be to take into consideration the 
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essential factors namely (a) total operat- 
ing “profits (b) rate at which the profit 
would be obtained and (c) rate of interest 
commensurate with the risk of particular 
deposits. (Para 11) 

(D) Land Acquisition Act (1894), Sec- 
tion 23 — Land containing granite acquir- 
ed —. Similar land valued in M. F. A. No. 
320 of 1973 (Kant) at Rs. 21,200/- per acre 
— Same basis of valuation held should be 
adopted. i 

Where the notification under Section 
4 (1) for acquisition of land containing 
granite was issued on 27-7-1963 and the 
land was valued by the Land Acquisition 
Officer merely as a dry land ignoring the 
existence of granite and in the case M. F. 
A. No. 320 of 1973 (Kant) decided by the 
Karnataka High Court also notification of 
similar land was issued on 
namely 27-7-1963 and the market value of 
dry land containing granite was fixed at 
Rs. 21,200/- per acre it was held that the 
same basis should be adopted, M. F. A. 
No, 320 of 1973 (Kant), Rel. on. m 
' 12, 13) 


(Paras 
Cases: Referred: Chronological Paras 
(1974) 2 Kant-LJ 1 ; 8 


(1973) M. F. A. No. 320 of 1973 (Kant) 
i 1 


(1893) ILR 16 Mad 369 (PC) = 20 Ind App 
80 | 1 

N. Venkatachala, 2nd. Addl. Govt, Ad- 
vocate, for Appellant; N. Santosh Hegde 
(for Nos. 11, 14 and 20 to 24), B. P. Karu- 
nakar (for Nos. 12, 15, 18 and 19), Tuka- 
ram S, Pai (for No, 16) and V. Vishwana-, 
tha Rai (for Nos. 50 to 52), for Respon- 
dents. 

BHAT, C. J.:=- The appeal is by the 
Special Land Acquisition Officer, Port, 
Mangalore, against the award and decree 
dated 30-1-1969 in O. P. No, 525 of 1965 on 
the file of the Court of the Civil Judge, 
Mangalore. l 

2. Pursuant to the notification 


under Section 4 (1) of the Land Acquisi-- 


tion Act published in the Gazette on 27-7- 
1963, lands situate in Mudushedde village 
of Mangalore Taluk were acquired, The 
lands acquired were: 2 acres 72 cents of 
wet-I land in S. No. 25/4-A; 1 acre 70 
cents of wet-I land in S. No. 25/5-A. 36 
cents of wet-III land in S. No, 25/3-A and 
7 acres 19 cents of dry land in 5, No. 
30/1-A. 
out of 7 acres and 19 cents of dry land, 
- there is a quarry over an extent of 4 acres 
and 29 cents, and the remaining extent of 
2 acres and 90 cents is only a dry land. 
` 3. The claimants claimed compensa- 


tion at Rs. 10,000/- an acre for wet-I land, - 


same date - 


It may be mentioned here that - 
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at Rs. 4,000/- an acre for wet-III land and 
at Rs. 10,000/- an acre for dry land in ad- 
dition to the value of granite rock at 
Rs, 1-50 P. per lorry: load. : 

4. The Land - Acquisition Officer 
determined the market value of wet-I land 
at Rs, 5,000/- an acre, that of wet-III land 
at Rs. 2,000/- and -that of dry land at 
Rs. 2,000/- an acre. He did not award any 
compensation in respect of the granite 
rock as such, Feeling aggrieved by the. 
award made by the Land Acquisition 
Officer, the clairnants sought reference to 
the Court. : 

5. The learned Civil Judge deter- 
mined the market value of wet-I land at 
Rs, 7,500/- an acre and that of the wet-III 
land at Rs, 3,000/- an acre. So far as. the 
dry land was concerned, he deter- 
mined the market value of the entire ex- 
tent of 7 acres and 19 cents at Rs, 8,000/~ 
an acre, In addition, he made. an award 
of Rs. 94,000/- in’ respect of the granite 
rock comprised in the land. The en- 
hancement made by the learned Civil 
Judge is challenged in this appeal, © ` 

6. So far as the determination of 
the market value of wet-I and wet-Ii 
lands is concerned, the learned Civil Judge 
has adopted the rental yield from these 
two categories of lands as had been found 
by the Land Acquisition Officer. Fifteen 
muras of rice and six’ muras of ricé were 
the annual rental from these lands accord- 
ing to the Land Acquisition Officer. The 
learned Civil: Judge took the market value 
of rice at Rs, 25/- per mtira, in accord- 
ance with the rates: published in the Gov- 
ernment notifications, and adopted the 
multiple of 20 to 'arrive at the market 
value. We do not see anything wrong in 
the basis adopted by the learned Civil 
Judge in determining the market value of 
these two categories of lands, The Land 
Acquisition Officer, though he found the 
rental values at-15 murés and 6 muras of 
rice, proceeded to’ determine the market 
value of the lands on the basis that the 
market value of one acre of land whose 
rental value was three muras per annum, 
would be Rs, 1,000/-, As the learned Civil - 
Judge has observed, there is no basis or 
evidence in support of such proposition. 
Therefore, the determination of the mar- . 
ket value of wet-I and wet-III lands as 
made by the learned Civil Judge, does nat 
call for interference in appeal and the 
award made, in this behalf, is confirmed. 

7. The learned Civil Judge fixed - 
the market value of the dry land: at 
Rs. 3,000/- an acre on the basis of two 
awards, certified copies of whiċh had been 
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produced before him and marked as Exhi- 
bits C-4 and C-5. We have gone througa 
those awards. No witness kas spoken in 
regard to those awards or about the loca- 
tion. of the lands concerned therein and 
their relative position in regard to the lend 
acquired, The- awards, Exhibits C-4 and 
C-5, show that the lands dealt with there- 
in were in a residential area and sur- 
rounded by factories and had a potentia- 
lity for building purposes and therefor2 
they had been valued as such, There 5 
absolutely no evidence in the instant cas? 
that the.dry land acquired was similar t3 
the lands concerned in Exhibits C-4 and 
C-5, Therefore, the basis adopted by tha 
learned Civil Judge for determining th= 
market value of the dry Jand, is not cor- 
rect and cannot be supported, 


8. The learned civil Judge has 
made an award in respect of the entir= 
area of 7 acres and 19 cents of dry lanG, 
although 4 acres and 29 cenis were cover~ 
er by granite rock and the claimants were 
claiming compensation in respect of the 
granite content of that area. The area 
covered by granite rock has to be valued 
as one unit and. not separately as land ani 
granite rock. This was the view that this 
Court held in A. K. Ahmad v. Speciel 
Land Acquisition Officer, C. I. T. B. (1974) 
2 Kant LJ 1. The learned Civil Judge was 
in. error in valuing the land and the 
granite quarry separately. 

9 The land in Survey No, 30/1-A 
as acquired for the purpose of quarrying 
granite, for the construction of the Mar- 
galore Port, This is clear from the notif 
cation issued under Section 4 (1), as als 
the award made by the Land Acquisitioa 
Officer under Section 11 of the Land Ac 
quisition Act. It is clear that before the 
land was decided to be acquired, the av- 









. As a unit it was fit for quar- 
rying and therefore the property had ths 
potentiality, and its value has to be deter- 


10. Before the Court below a 
Commissioner was appointed to hold a 
local inspection and make a report in re- 
gard to the value of the granite rock, He 
estimated the cubical content of the gre- 
nite rock at 93,51,300 cubic feet. He tock 
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into consideration the price at which the 
stones quarried would be delivered at 


-Mangalore from the quarry site. He also 


made allowance for the expenditure for 
conveyance, breaking charges of the 
etones, loading and unloading charges, 
contractors’ profits, seignorage and other 
charges, Making allowance for wastage, 
breakages etc, he reported that the total 
quantity of stones that could be quarried 
from the land would be 118,67,813. On 
the basis that the owner’s income would 
be one rupee per 100 stones the profit or 
income of the owner was computed at 
Rs. 1,18,678/-. The Commissioner observ- 
ed that this should be the value that the 
owner would get if the entire: quarry was 
sold and disposed of immediately, Having 
regard to the time that would be taken for 
exploiting this quarry and on the basis 
that the amount would be: distributed over 
a period of 20 years, the Commissioner 
stated that the annual income would be 
about Rs, 5,934/-. Capitalising this by 


‘adopting the multiple of 16, the Commis- 


sioner fixed the total value of the granite 
hillock at Rs, 94,944/-. Some of the claim- 
anis filed objections to this report of the 
Commissioner contending that the valua- 
tion made by him was low and inade- 
quate. The Land Acquisition Officer, how- 
ever, did not file any objection statement 
in this behalf, He was examined as a wit- 
ness; but even during his evidence, he did 
not contend that the report was unaccept- 
able or should be rejected. He admitted 
in his evidence that he had ignored the 
granite content in the property altogether. 
it is clear that the award made by the 
Land Acquisition Officer, in this behalf, 
was wholly arbitrary. Therefore, the bur- 
den was on the Land Acquisition Officer ` 
to support his award. He has not placed 
any material in that behalf, The only 
materia] available before the Court below 
was the report of the Commissioner. 


11. The learned Government Ad- 
vocate contended before us that a granite 
quarry is a wasting asset, and in the mat- 
ser of valuation of such a wasting asset, 
different principles are applicable. He 
cited a number of authorities on valuation, 
It is sufficient if we refer to C. A, Gulani~ 
kar’s book, ‘Two Acts Gift and Wealth 
Tax’. At page 584 (Para II), the learned 
author has summarised the principles gov- 
erning the valuation of wasting assets, 
This is what he has stated: 


“The problem of valuation of wasting 
assets is studded with hazardous estimates, 
Much would, therefore, depend on the 
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estimates of reserve, its qualities, depth, 
operating conditions etc. ; 
Generally speaking, the valuation pr 
ceeds on the following lines by estimat- 
{aj Number of saleable or recoverable 
units; ; 
(b) Unit price to be received over life 
f property. ` 
(c) Cost of production over life of 
property; 
.. {d) Rate of production; 
(e) Rate of interest for return on capi- 
tal and investment, : 

These estimates have to be framed on 
the basis of the available data. A short 
ut method would be to take into consi- 
eration the following essential factors:— 

' (a) Total operating profits; 

(b) The rate at which this - profit 
would be obtained. ` ‘ 

(c) The rate. of interest commensurate 
with the risk of the particular deposits. 

“The operating profits would be ba- 
lance of revenue after deducting all costs 
of production other than depletion. The 
period of extraction would depend on the 
annual average production and the esti- 
mated quantity of reserves, The rate of 
return would first depend on the rate of 
interest on investment plus rate for risk 
of business and trade; such rate of return 
would vary between 8% to 15%. ` 


The essence of this method lies in 
discounting income expectancies based on 
operating profits which are purchased at 
the rate of interest for’ the period for 
which the reserves would last.” ' 
The above, in our opinion, represents the 
correct principle to be followed in valuing 
wasting assets, such as granite quarries. - 

“12, For the claimants, reliance has 
been placed on an unreported judgment 
of this Court in Miscllaneous F, A. No. 320 
of 1973 (Kant) wherein the valuation of a 
similar quarry in a land acquired for the 
same purpose, was considered. The land 
concerned in the said case was survey No: 
73/7-A. of Kudupu village which is a 
neighbouring village to the village in the 
instant case. -In the said case, there was 


evidenca that the granite quarry which. 


existed in the acquired land, had been 
leased out for a sum of Rs, 100/- per 
month. Therefore, the annual rental from 
that quarry was Rs, 1,200/-. The land in 
the said case, with the quarry, was valu- 
ed at Rs. 24,000/-. We placed reliance 
upon the decision of the Privy Council in 
Secretary of State v. Shanmugaraya 
_{Mudaliar, (1893) ILR 16 Mad 369 (PC) and 
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Civil Judge, In that case also, the Land 
Acquisition Officer had ignored the ex- 
istence of granite rock in the land acquir- 
ed and had valued the land. merely as a 
dry land as in the instant case. The noti- 
fication under Section 4 (1) of the Land 
Acquisition Act in the said case: had been 
published on 27-7-1963 and the notifica- 
tion in’ the instant case has also been 
published on the same date, It. is con- 
tended that the market value as determin- 
ed in that case affords a valuable basis for 
determining the market value of the quar- 
ry in the instant case and that the same 
valuation should be adopted, 


13. The judgment of this Court in 
M: F, A. No. 320 of 1973 (Kant) has be- 
come final and the. State has not filed any 
further appeal against that decision, The 
market value of dry land containing gra- 
nite, on the -basis of that judgment, works 
out to Rs, 21,200/- an acre. Adopting the 
same basis, the market value of 4 acres 
and 29.cents of dry land containing gra- 
nite works out to about Rs. 90,000/~. The 
Commissioner estimated the market value 
at Rs, 94,000/-, The determination of the 
market value. in M, F. A, No, 320 of 1973 
(Kant) was based on definite evidence 
about the actual lease. of the quarry, which 
affords a better basis to fix the market: 
value of similar lands and can be adapted 
in the instant case, Accordingly, we fix 
the market value of 4 acres and 29 cents 
of land in Survey No. 30/1A containing 
granite rock at Rs, 90,000/-. As we stated 
earlier, the determination of the market 
value of the rest of the land, viz, 2 acres 
and 90 cents out of Survey No, 30/1A, by 
the learned. Civil Judge on the basis of 
Exhibits C-4 and C-5, cannot be support- 
ed. In M. F, A. No, 320 of 1973 (Kant) 
above referred to, this Court determined - 
the market value of a similar dry land at 
Rs, 4,000/- an acre. The learned counsel 
on both sides submitted that the said mar- 
ket. value may be adopted in fixing the 
market value of 2 acres and 90 cents out 
of Survey No. 30/1A. : i ; 

14. In the result, the award and 
decree of the Court below are modified as 
follows:— 


15.. The market value of 4 acres 
and 29 cents out of Survey No, 30/1A is 
fixed at Rs. 90,000/~, This includes the 
value of the land and the granite rock. 
For the remaining 2 -acres and 90 cents in 
Survey No. 30/14, the market. value is 
fixed at Rs. 4,000/~ an acre. The market 
value as determined by the Court below 


E gta 
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in regard to wet-I and wet-III poe ie 
confirmed, 

16. . The parties shall „bear their 


own. costs in this appeal. 
Order Soe: 





‘AIR: 1976 KARNATAKA 103 
M. SADANANDASWAMY, J. 

Neelakantashivacharya § Pattadevar- 
guru Virupakshadevaru Muttinakanth- 
Hiremath, Appellant v, Virupakashayya 
Shankarayya Muthina- Kanthi Hiremath 
and others, Respondents, 

Second Appeal No, 1302 of 1971, D/- 
6~10-1975,* 

(A) Hindu Law — Religious Endow- 
ment — Mutt — Muthina Kanthi Mutt ix 
Bijapur District — Pattada Devaru — 
Custom governs succession in absence oi 
nomination by previous Pattadhikari, 

The court has to determine the cus- 
tom and practice prevailing in the com- 
munity to which the religious institution 
belongs. (Para T. 

The Muthina Kanth? Mutt is a Puth- 
ravarga Mutt, In case there is no nomi- 
nation of the successor by the previow 
Pattadhikeari, whaf is laid down in thz 
Sastrag with regard to the appointment ci 
Pattadhikari and the custom relating t> 
Puthravarga mutts applies fo the mutz. 
(1874) £ Ind App 209 (PC), Relied on, 


{Para Tj) 


(B) Hindu Law — Religious Endow- 
ment — Mutt — Pathravarga Mutt — Ar: 
pointment of Pattadhikari —- Powers CG 
Charanthi to perform neccasary ceremo- 
nies, 

There is no prohibition in the religi 
ous texts governing the usage and custom 


of the Puthravarga mutt, to the installe. 


tion of a Pattadhikari by a Charantk4 


Swamy, At page 13 of Veerashaiva Sade~ . 


chara Sangraha it is stated by the authc 
in the preface that both Charanthi and 
Pattadayya are of equal status, It canned 
therefore be: said that the status of Che- 
ranthi fs in any way, less than that of a 
Pattadhikari, (Para 1% 


Hencg the installation of a Pattadh®- 
kari by a Charanthi is in accordance wit 
the custom governing the mutt, i 

- i : , {Para 13 


*(Against Judgment and decree of AdG, 
Dist. J,, Bijapur in Appeal No, 30 of ae 
D/. 21-6-1971,) 
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(C) Hindu Law — Religious Endow- 
ment — Mutt — Puthravarga Muit — 
Pattadhikari — Nomination and installa- 
tion of successor by previous Pattadhikari 
after his marriage is invalid. 

. Pattadhikaries of the mutt are to 
be celibates and if a Pattadhikari gets 
married, he incurs disqualification to con- 
tinue in the office and ceases to be. the 
Pattadhikari, Thus, if the nomination was 
made by a Pattadhikari after his marriage, 
such nomination, is invalid. (Para 13) 


The installation of successor is in- 
valid also for the reason that it was done 
by a previous Pattadhikari acting as the 
Guru since he had become disqualified to 
be a Guru by that time on account of his 
marriage. ATR 1916 PC 256 Followed, 

(Para 15-A) 

(D) Hindu Law — Religious Endow- 
ment—Puthravarga Mutt-—-Pattadhikari— 
Successor appointed by a previous Patta- 

i who was disqualified by reason of 
his being married — Successor must be 
held to be an interloper — Custom of the 
mutt must be restored ‘after his death, 
AIR 1973 SC 268, Followed. 

_ (Paras 16 and 16-B) 

(Œ) Limitation Act (1908), Article 120 
— Plaintiff duly installed as  Pattadhi- 
kari of mutt and put in possession of mutt 
properties—Restitution application by de- 
fendant — Possession ordered to be given 
to defendant not as ‘mari’ (disciple of the 
Peeta) but as representative of \former 
Pattadhikari — Possession ordered to he 
held by him until such time’ as: he proves 
that he is the validly appointed Patta- 
daiah or until some other person comes 
forward and establishes his title — Suit 
filed within six years from the said order 


held was not barred by limitation. Case 
law discussed, _ (Para 21) 
Cases Referred: - Chronological Paras’ 


AIR 1974 SC 199 =(1974) 1 SCJ 582 22 
AIR 1973 SC 268 = 1973 SCD 59 16 
AIR 1970 SC'1433 = (1970)-3 SCR 47 19 
AIR 1966 SC 470 = (1966) 1 SCR 628 19 
AIR 1960 SC 335 = (1960) 2 SCR 253 19 
AIR 1954 Nag 212 = 1954.Nag LJ 152 18. 
(1940) 45 Mys HCR 311 16-B 
AIR 1935 Mad 449 = 1935 Mad WN 503 48 
AIR 1930 PC 270 = 57 Ind App 325 19 
ATR 1930 Mad 496 = ILR 53 Mad 297 16B 
ATR 1929 PC 166 = ILR 51 All 439 20 
AIR 1926 Mad 1012. = 51 Mad LJ 258 18 
AIR 1916 PC 256 = 43 Ing App 73 15A 
(1903) ILR 26 Mad 113 

(1901) ILR 24 Mad 219 = 11 Mad LJ f ta 
(1892) ILR 19 Cal 776 18 
(1879) ILR 3 Bom 273 16B 
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aan 4 Ind App 76 = ILR 1 Mad 235 
18 

ase 1 Ind App 209 (PC) 7 

(1871) 6 Mad HCR 301 18 

(1867) 11 Moo Ind App 405 = 8 WR PC 25 
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K. A. Swami, for Appellant; V. Krish- 
_ mamurthy and S, L. Benadikar (for No. 1) 
` and Annadanyya Puranik, Govt, Pleader 
(for No. 7), for Respondents. 


JUDGMENT:— The appellant is the 
plaintiff, Respondent-1 is defendant-1, 
Respondents 2 to 6 are the legal represen- 
tatives of defendant-2 and Respondent-7 
is defendant 3, the Charity Commissioner. 
The suit is for decleration that the plain- 
tiff is the Pattada. Devaru of Muthina 
Kanthi Mutt situated in Bijapur District 

‘and for recovery of the properties belong- 
ing to the Mutt, Defendant-1 claims that 
he is himself the Pattadhikari and defen- 
dant-2 claims- to be the previous Pattadhi- 
kari. The trial court held that the plain- 
tiff is the duly appointed Pattada Devaru 
but that the suit is barred by the provi- 
sions of the Bombay Public Trusts Act 
and dismissed the suit, The lower appel- 
late court held that the installation of the 
plaintiff as Pattada Devaru is invalid. It 
also held that the first defendant is the 
successor duly nominated by Sivalinges- 
wara, the previous pattadhikari. It ag- 
reed with the finding of the trial court 
that the suit is barred by the provisions 
of the Bombay Public Trusts Act, It ac- 

cordingly confirmed the decree of the 
trial court, 


2. In the former State of Jam- 
khandi there is an ancient Mutt called 
‘Muthina Kanthi Mutt”. It has two sub- 
ordinate Mutts — one at Jamkhandi and 
the other at Hosur. The Muthina Kanthi 
Mutt owns considerable immoveable pro- 
perties at Jamkhandi, Hosur and Janwad. 
There have been two Gurus of the Mutt 
— one known as Padadaiah who stays in 
- the Mutt and the other known as 
Charahthi who moves about preaching 
and collects offerings and other 
perquisites ` from the devotees of the 
Mutt. There are five major Peetas of 
the: Veerasaiva community founded by 
five Acharyas. The five Acharyas are 
said to have founded the Veerasaiva reli- 
. gion. Ekoramaradhya established the 
` Mutt at Kedarnath in the Himayalas, Pan- 
ditharadhya established the Mutt at Sri- 
saila, Renukacharya also known as Reve- 
nasiddeswara established the Mutt at 
Belehalli, also known as Rambapuri, 
Marulasiddeswara established the Mutt at 
Ujiani and Viswaradhya established the 
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Mutt at Kasi. These are the five Pancha 
Peetas through which the other Mutts 
trace their origin, The Muthina Kanthi 
Mutt owes allegiance to the Srisaila Peeta. 
Each of the five Pancha Peetas have their 
own Gotra and Sutra. There are two 
kinds of Muttas, Gurushala Mutt and 
Virakta Mutt, There are three divisions 
in Gurusthala Mutts, Some have the 
Pattadhikari only, some have Charamurthi 
only, and some have both Pattadhikari and 
Charamurthi, The Mutts can also be 
classified into Putravarga Mutt and 
Sishyavarga Mutt according to the mode 
of succession to the Peeta. In the Put- 
ravarga Mutt the Peeta is occupied by a ` 
member of the family of the Guru. In 
the Sishyavarga Mutt the successor need 
not necessarily be a member of the 
family of the Guru, The Gurus of Pu- 


‘thravarga Mutt must be Maheswaras or 


Jangamas. The Muthina Kanthi Mutt is 
a Putravarga Mutt owing allegiance to 
the Srisaila Peeta, These facts are ad- 
mitted, P. W., 22 has stated in his evi- 
dence that there are two offices of Cha- 
ranthi and Pattada Devaru in the suit mutt 
and for over hundred years different per- 
sons were holding the respective posts, 
He has also stated that the charanthi of 
the Mutt has got to be a member of the 
family of the gurus of the Muthina Kan- 
thi Mutt and not an. outsider ang that 
P. W. 9, the charanthi, and his people live 
in the other half of the suit Mutt; It is 
also in.the evidence of D. W. 1 în C. S. 
148/1928, marked as Ex. 70, that there are 
two offices of Padadayya and Charanthi in 
the suit Mutt since ancient times, that 
there are two different houses in Muthina 
Kanthi Mutt — one of Padadayya and an- 
other of Charanthiah, 


3. . it is necessary to set out the 
previous history of the litigations between 
the parties, There appears to have been- 
rivalry between the Charanthi and the 
persons holding the office of Padadayya 
for over a number of years. In the year 
1857, one Ishtalingaiah was the. Pattada 
Devaru and was succeeded by Virupak- 
shiah in the year 1858, Virupakshdiah 
died in 1903 and Shankariah (defendant-2) 
succeeded him, He continued as Pada- 
dayya till the year 1921. One Annada- 
naiah was the Charanthj in the year 1858. 
He was succeeded by Sivaputraiah who 
died in the year 1890. Sivaputraiah was 
succeeded in 1895 by Andanaiah, a nomi- 
nee and disciple of Sivaputraiah. Both 
Padadayya and Charanthi are. required by 
the tenets of the. faith to live a celibate 
life but Shankaraiah married in the year 
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1921 and became incompetent to hold the 
office of Padadayya. Andanaiah raised 
the contention that Shankariah had lost 
his right to continue as Padadayya by 
reason of his marriage and that the office 
of Padadayya became vacant. Shanka- 
raiah had submitted an application to the 
Mamlatdar on 19-12-1927 stating that he 
had, before. his marriage, nominated 
Shivalingaih, his brother, in the pre- 
sence of the devotees of the Mutt at 
Jamkhandi as his successor and that. on 
Shankaraiah's marriage, Shivalingaiah 
succeeded him as Padadayya and that tha 
_ name of Shivalingaiah must be entered 
in the revenue records as Padadayya and 
holder of the properties which originally 
were in the name of Shankaraiah. An- 
danaiah objected to the application and 
contended that Shivalingaih had not 
been validly appointed as Padadayya by 
Shankaraiah and that ke had not acquir- 
ed any rights to the properties in dispute. 
The Mamlatdar directed the parties to 
move the Civil Court and to obtain a 
declaration of the title of Shivalingiah to 
the properties. Shankaraiah and Shiva- 
lingiah then filed the suit No. 148/28 
against Andanaiah for a declaration that 
the Mutt property belonged to Shiva- 
lingaiah and that Shanxariah had nomi- 
nated him as his successor, The suit was 
dismissed by tae trial court on the ground 
that the nomination of Shivalingiah was 
not proved. The appeal No. 7/32 was 
filed to the District Court, Jamkhandi, 
against that decree. The appellate court 
confirmed the decree of the trial court. 
Then, Shankariah and Shivalingiah filed 
Second Appea’ No. 5/34 in the High Court 
of Jamkhandi, The High Court dismissed 
the appeal but the question whether Shi- 
valingiah was neminated by Shankariah 
as his ‘Mari’ or successor was expressly 


kept open, After the dismissal of second: 


appeal No. 5/24, Andaniah filed Suit No. 
508/34 against Shankariah and Shivalin- 
giah for a declaration of his title to the 
property and for possession cf the same 
together with future mesne profits. -The 
suit wag resisted by Shankariah and Shi- 
valingiah contending that Shivalingiah had 
been nominated by Shankariah as his suc- 
cessor or ‘Mari’ before his marriage and, 
therefore, Shivalingaih was entitled to the 
property in suit, ‘During the pendency of 
this suit, Shivalingiah was alleged to have 
been installed on the Gadi by certain dis- 
ciples or devotees of the Mutt and a re- 
cord thereof was prepared, That record 
bore the signatures of as many as eighty 
devotees, It purported to state that Shi- 
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valingiah had been appointed as ‘Mari’ in 
the past by Shankariah according to the 
custom of appointing the successor to the 
Jamkhandi, Muthina Kanthi Mutt 
and that, accordingly, Shivalingiah 
was made the “Patta Charanthadi- 
kari” according to the custom of 
the Mutt consistently with Veerasaiva 
Dharma Sutra Vidhies and therefore 
Shivalingiah should confer favour on the 
Bhaktas and exercise both Patta and 
Chara authorities of the Mutt. The trial 
court dismissed Andanaiah‘'s suit holding 
that the claim was barred by the law of 
limitation and an appeal was filed 
against that decree to the District Court. 
The District Court confirmed the decree 
of the trial Court. In second appeal, the 
High Court of Jamkhandi set aside the 
findings of the lower courts and held that 
the suit was not barred by the law of li- 
mitation and directed that the suit be re- 
manded to the trial court for hearing and ` 
disposal according to law, 


4. . Thereafter, Shivalingiah ap- 
plied for amendment of the issues raised 
by the trial Court and the issue. relating 
to the factum of installation of Shivalin- 
giah was raised. The trial court held that 
the suit properties were not the private - 
properties of the family ‘but properties 
attached to the Mutt, that Shankaraiah 
could not continue to exercise the rights 
of Padadayya after his marriage, that he 
could not initiate a ‘Chela’ after his mar- .. 
riage, that the installation of Shivalingiah ' 
on 23-6-1965 was not valid, and that the - 
suit filed by Andaniah in the form in 
which it was filed was competent, The 
suit was accordingly. decreed for posses- 
sion, future mesne profits and costs. 


5. Against the decree passed by 
the trial Court, two appeals were prefer- 
red to the District Court: Appeal Nos. 32 
and 33/1940, The District Judge held that 
the property in suit was not the private 
property of the plaintiff or the defendants 
but that it was the property of the Mutt, 


-that Shankariah lost all his rights in the 


suit property by reason of his marriage, 
but that he did not lose the right to ma- 
nage the property. The District Judge 
held that’ Shivalingiah was nominated as 
‘Chela’ or ‘Mari’ by Shankariah before he | 
married in the year 1921. He also held 
that Shivalingiah was proved to have 
been installed on the Gadi as Pattadhi- 
kari on 23-6-1965. Accordingly, he held 
that the Plaintiff Andanaiah was not en- 
titled to a decree for possession as claim- 
ed by him and reversed the decree of the 


oF 


106 Knt [Prs. 5-6] 


trial.court and dismissed the suit, Against 
that decree, a second appeal was filed by 


Andanaiah in the High Court of Jamkhan-~" 
The High Court held that Shankariah- 


di, 
had ceased to have any right to the office 


of Padadayya .and it also held that the 
_ the prox 


property in the suit’ is: 
perty of the Mutt and not the family pro~ 
perty of. Shankariah. The learned Judge 
then observed that the evidence relating 


$ to the nomination of Shivalingiah by 


Shankariah was “doubtful evidence’, But 
he did not interfere with the conclusion 
of the District Judge on that point. In the 


view of the learned Judge, the'evidence on. 


the point of election was better and stron~ 
ger, He held that Shivalingiah has been 
proved: to have been élected and installed 
on the Gadi in the year 1935 as alleged 


by him. In that view, the learned Judge . 


confirmed the decree passed by the Dist- 
rict Court, Against that decision a Revi- 


` sion Application No. 1/44 was filed before 


the Judicial Committee of the former 
Jamkhandi State, That application . was 
transferred to the High Court of Bombay 


. after the merger of the Jamkhandi State 


~- the High Court of Bombay in Civil 


= in the Staté of Bombay, 


6. Exhibit 282 is the judgment of 
Ap 
plication No. 2286/55:dated 15-9-1958, In 


., that judgment it was observed. that the: 
., High Court of Jamkhandi merely remark- 


` ed that the evidence relied on ‘by. . the 


:,. District Court for recording a finding that. 
z -‘Shivalingiah was proved .to have been 
` nominated by Shankariah as ‘Mari’ was 


doubtful, but that the learned Judge of 
the High Court did not express any opins 
ion ‘on the question nor did he in fact, re- 
verse that. finding. If, therefore, observ- 
ed that once it is held that: Shivalingaiah 
was duly nominated as ‘Mari’-by Shanka- 


riah, Andanaiah could. have no title to the. 


suit property... It also observed that the 


- . question whether Shivalingiah was elected 
to the office of Padadayya by the de~- 


‘votees has not been’ specifically raised. in 
the. trial court and that the parties may, 


be regarded as not having- had the oppor-. 


tunity ‘to lead evidence on that question. 
But it held- that the suit of Andaniah 
must fail in view of the finding of the 
District Court that Shivalingiah was duly, 


- nominated by: Shankariah as his disciple, 


which finding had not been set aside by, 
the High Court of Jamkhandi, The aE 
cation was accordingly dismissed. š 

"6 (a). Admittedly, Virupakshiah was 
the. legally finstalled Pattadhikari who 


. died in the year 1903. According to the 


case’ of the defendants, he had nominated 
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Shankariah as his successor. Shankariah 
was installed as Pattadhikari and acted 
as Pattadhikari from 1907 to 1921 when 
he married, Before his marriage, he had 
nominated -‘Shivalingiah es his successor. 
Shivalingiah was installed as Pattadhi- 
kari in 1925. He died in 1943 leaving be- 
hind him a will nominating the first: de- 


. fendant as his successor. Defendant-1 is: 


Shivalingaih’s step-mother’s son, Defen- 
dant-1 was installed as Pattadhikari in 
1955, subsequent to the filing of the pre- 
sent suit. Since the first defendant was 
Nominated as successor of Shivalingiah, 
there was no vacancy of the office of 
Pattadhikari in 1944 when the plaintiff: 
is alleged to have been installed as 
Pattadhikari, They denied that the plain- 
tiff was.a member of the family of the 
Gurus of the Mutt and contended that he. 
was disqualified to be appointed as Pat~ 
tadhikari, Both the lower courts have 
held that the plaintiff belongs to the 
family of the Pattadhikaries of the Mutt, 
the members of which family alone are 


. entitled to occupy the seat of Pattadhi- 


kari, In this court, itis not urged on; be« 


_half of the defendants that the plaintiff 
‘is disqualified to be-the Pattadhikari. on. 


this ground, The defendants denied the 
fact of the installation of the plaintiff 
as Pattadhikari, They also alleged: that 
the installation of the plaintiff was done 
by P, W, 9, the. Charanthi of the Mutt 
and that the installation of a Pattadhikari 
must be done. only by another Pattadhis. 
kari and for that reason also, the instal= 
lation of the plaintiff is invalid.. 

6 (b). It is also pleaded on behalf of 


‘the defendants that defendant-2 never 
-claimed any rights as Padadayya after his 


marriage in 1921, If ïs not the plea of the 
first defendant that marriage does nof 
disqualify a person for continuing as 
Padadayya, . Whereas’ according to the 
plaintif£.a person “who is born of a Jan- 
gam father and a 'Banajigar . mother can- 
not be nominated as successor and’ cannot 
become a Pattadhikari, according to’ the 
defendants there is no prohibition for a 
person born. of parents of different sub= 
castes namely, Vani and Jangam, to bes 
come a Pattadhikari either. according to 
Sastras or usage, It:is also pleaded by 


defendants that Shankariah-defendant-2, 


was appointed as successor by Virupas 
kshiah, and that he was the validly ` sere ‘ 
talled Padadayya of the suit mutt. It. 

further pleaded that before his marries: 
Shankariah appointed the deceased Shiva- 
lingeswar and installed him as Pattadhis 
kari in the year 1935, The plea of the dex 


` 
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‘fendants shows that they do not deny the 
existence of sub-castes among Lingayats 
but what they deny is that a person born 
of a Jangam father and.a Vani mother is 
not disqualified from being a Padadayya. 


. 6(c). The trial court held that the 
plaintiff is the validly appointed Pat-adhi- 
kar? of the suit mutt, that the cecree 
passed in Second Appeal No, 3/43 does 
not operate as res judicata agains{ the 
plaintiff, that there was no nominat.on of 


Shankariah as successor to the office of . 


Pattadhikari by Virupakshiah and that 


‘Virupakshiah died without nominating his 


‘ari’ or disciple, that Shankariah ` was 
not installed as Pattadhikaxi but rightly 
or wrongly got possession of the proper- 
ties from Virupakshiak and was perform- 
ing the duties of Pattadhikari and enjoy- 
ing the properties without hindrance un- 
til the Charanthi began to contest’. his 
right; that Shankariah had not nominated 
Shivalingieh as his successor, that the 
Installation of Shivalingiah as Pattadhi- 
kari was invalid sinc2 it was dore by 
Shankariah himself who was disqualified 
to do so on account of the fact that he 
was not.a celibate at that time, also on 
the ground that Shan‘xariah was the son 
of Banajigar woman and was therefore 
disqualified to officiate at the - installa- 
tion ceremony; that it is not provei that 
‘the will executed by Shivalingiah was 
genuine and was executed when he was 
of a sound disposing state of mind; but it 
came to the conclusion that the sait is 
barred by the provisions of the Bombay 
Public Trust Act and dismissed the suit 
en that account though it held in “avour 
of the plaintiff on the other issues in the 
Case, 


(d). The lower appellate court 
agreed with the findings of the trial court 
that the suit is barred by the provisions 
of the Bombay Public Trust Act, and also 
with the finding that the decision in 
S. A. 3/43 does not operate as res judicata. 
But it held that defendant-1 is the. duly 
nominated Pattada: Devaru and thet the 
plaintiff has not been duly installed as 
Pattada Devaru of the suit mutt, It there- 
fore confirmed the decree of the trial 
court dismissing the suit, . . > 

7 In (1874) I Ind App 209 
(PC) (Rajah Muttu Ramalinga Setupati 
v. Periyanayagum Pillai) it was observed 
es follows:— i 

“But the constitution. and rulzg of 
religious brotherhoods attached to Hindu 
temples are by ne means uniform ir. their 
character, and the important principle to 
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be observed by the Courts is to. ascertain, 
if that be possible, the-special laws and 
usages governing the particular commu~ 
nity whose affairs become the subject of 
litigation, and to be guided by them. 

That principle was laid down by this 
Committee in an appeal involving the 
succession to the office of mohunt of a 
richly endowed mutt in Rajgunge in these . 
terms:— “It-is to be observed that the . 
only law as to these mohunts and their 
office, functions, and duties, is to be found 
in custom and practice, which are to be 
proved by testimony.” (Sea (1867) 11 ` 
Moo Ind App Cases 405 (428), 

It is therefore clear that the court. 
has to determine the custom and practice 
prevailing in the community to which the 
religious institution belongs. It is the case 
of the plaintiffs that the cumtom and prac- 
tice relating to succession applicable to 
Puthravarga mutts apply to the suit mutt. 
This- proposition is not disputed on behalf 
of the defendants. The dispute between 
the parties is as to what constitutes the 
custom and practice relating to succes~ 
sion governing. Puthravarga Mutts, Ac-) . 
cording to the plaintiffs, if there is noj- 
nomination of the successor by the pre- 
vious Padadayya or Pattadhikari the sur- 
viving Charanthiswamy and the heads of 
the kindred Mutts are to select a deserv- 
ing ‘Chela’ from amongst the family’ 
members and instal him as Padadayya’ 


to the suit Mutt attended by all religious . | 
ceremonies of giving him Veeramahes-. -. 
wari Diksha and religious Sanskaras ati: 


the hands of a Guru of the same Sutra as 
that of the suit Mutt, What is alleged in 
the written statement of defendant-1_ is 
that the Charantiswamy is not in any 
way concerned with the appointment of 
the Padadayya. His consent or the consent 
of Shrisaila Mutt of other Mutts is not 
required to be obtained, but the Pada- 
dayya can appoint by will or otherwise 
his successor to the Gadi of the Pada- 
dayya. It is admitted on both sides that 
Sastras governing -Puthravarga mutts as 
modified by custom must govern the . 
principles of succession: to the suit mutt 
also. It is not in the evidence of DW. 2 
who has been-examined on behalf of the 
defendants as a person well-versed in the 


sastras, or the case of the defendants ac- `.. 


cording to their pleading or the evidence ` 
adduced by them, that a different custom 
governs the suit mutt. D. W, 2 hag stated 
as follows:—- g i 

“If a Guru of Puthravarga Mutt dies 
without nominating his succéssor, and 
there is only one member (sic) themselves 


-. ivugalalli ondu 
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appoint him as the successor, and if there 
are several competent persons, they con- 
sult the devotees and appoint one of them 
as the successor, This is based on Sada- 
chara Sangraha, Chapter 14, Sloka 19 
page 121. The sloka is. extracted from 
Veerashaiva Acharkausthubha.” __ 

This evidence supports the case of the 
plaintiff with respect to the custom pre- 
vailing in the suit mutt in case there is 
no nomination of the successor by the 
previous Pattadhikari, From the evidence 


of DW 2 it is clear that even according’ 


to the case of the defendants, what is 
laid down in the Sastras with regard to 
the appointment of Pattadhikari and the 
custom relating to Puthravarga mutts 
applies to the suit mutt. At page 175 of 
Veerasaiva Sadachara Sangraha, it is 
stated: _ 


(Original in Kannada transliterated — 
d.) i 


Pancha. mudranitanada guruvu Shikha- 
mudradi Samyutarada sinhasanadhipati- 
gala sakshipurvaka purvokta vidhiyante 
upavishtanada Swagotrada vatuvige pat- 
tabheetavannu madabeku, Pattadhikara 
. honduva vatuvutanna shakhe, sutra, 
gotra, kalasha, pravara, jate, vastra danda 
kadimeyadaru pujyana 
guvadilla Higebahujanara sammatiyinda 
pattabhisaktanada guruve prapanchadalli 
pujyanenisuvanu Idakke virodhivagi pat- 
tadhikara hondidavanu endigu pulyana: 
. galaranu. 
“At page 179 in the same book it is aated: 
- (Original in Kannada Transliterated Ed.) 
Yavado Shakheyalli hutti, matya- 
vudo shakheya guruvinalli deekshe pade- 
didde aadare antaha shisyanu nurujan- 
makku peethadhikarakke arhanagalaranu 
Tanna shakheyannu bittu anya shakheya- 
varalli deekshe hondidavanu gurupeetha- 
galalli adhikara hondalaranu. 


Hence, the plea taken by the plain- 
tiff with regard to the custom in case 
there is no nomination by, the previous 
Pattadhikari finds support from the state- 
ment in Veerasaiva, Sadachara Sangraha, 
which according to Mr, Jagadish Shastry 
is the authority on the custom governing 
the suit mutt. Defendant-1, according to 
the case of the defendants, is the validly 
- appointed successor and Padadayya, 
having been appointed by the previous 
Pattadhikari Sivalingeshwar with the 
consent of his Sishyas and Bhaktas, 
They have further pleaded as follows: 

“Besides the appointment of a succes- 
sor by will is a valid law and as per long 
standing usage and custom of the suit 
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mutt as also of kindred mutts, so the ap- 
pointment of defendant by will is also ` 
valid, The last Padadayya Shivalingeswar 
had the authority to appoint his successor 
which fact cannot be challenged.” 

This allegation shows that the defen- 
dants have not specifically denied in the 


“written statement the custom pleaded by 


the plaintiff in case there is no valid 
nomination of the successor by the pre- 
vious Pattadhikari, The defendants do not 
deny that there are two offices of 
Charanthi and Pattadayya in the suit 
Mutt but they do not admit that the two 
offices are of equal and co-ordinate 
status. They admit that the suit Mutt is a 
Puthravarga Mutt, and that the sons born 
in the family to which the Padadayya 
belongs are selected and appointed as 


- Padadayya’s successors. In the plaint it 


is alleged that the boy eligible to become 
a ‘Mari’ or Padadayya off the suit Mutt 
must be‘less than’8 years old, be unmar-~ 
ried, be born only of Jangam parents and 
should be from amongst the family 
members of Puthravargas, These facts 
are stated in paragraph-14 of the plaint. 
This paragraph is referred to in para- 
graph 10 of the written statement, In the 
written statement, after stating that the 
contents of paragraph 14 of the plaint are 
admitted, what is pleaded is that a per- 
son born to the parents of sub-castes, 
namely, Vani and Jangam are not dis- 
qualified to be chosen as a Pattadhikari, 
The several facts mentioned in paragraph. 
14 are not specifically denied, Hence, it 
must be deemed to have been admitted 
by the defendants that only persons who 
are celibates are eligible to become the 
‘Mari’ or disciple or to become a Patta- 
dhikari of the suit Mutt, It is not pleaded 
by the defendants that marriage does not 
disqualify a person from’ continuing as 
Pattadhikari but what is pleaded is that 
Shankariah has nominated his successor 
Sivalingiah before the marriage of Shan- 
kariah. It also implies that the defendants 
admitted that marriage disqualifies a per- 
son from continuing as Pattadhikari, This 
plea is taken because the defendants are 


-aware of the fact that nomination of 


Shivalingiah as his successor could not 
be made by Shankariah after his mar- 
riage, 


8. The case of the plaintiff is that 
Charanthiswamy and the heads of the 
neighbouring mutts have selected him and 
installed him as Pattadhikari to the suit 
mutt with all due religious ceremonies of 
giving him Veera Maheswari Deeksha 
and religious sanskaras. The evidence is 
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also to the same effect. DW. 1 admitted 
that there was the installation of tke 
plaintiff in the suit mutt spon after t2 
death of Sivalingeswar and that the ins- 
tallation went through inspite of t2 
notice of objection issued by the witness 
and others, DW 6 also admitted that t> 
plaintiffs installation took place in th2 
suit mutt and that he does not know if 
the Kasiswamy had come there. D, W.3 
admitted that the invitations had been 
issued for the plaintiff's installation ari 
that about 5 or 5 Matadheeshas wer2 
present at the pleintiff’s installation, bet 
he does not remember if Easi Jagadgura 
was present. DW. 1 has spoken to the fa=t 
that he issued the hand bill, Ext. 187 re- 
garding the proposed installation of the 
plaintiff and states that upon the recei=t 
of that hand bill he and 23 or 24 othess 
had issued the notice Ext, 185 protesting 
against the proposed installation. Ext. 1'7 
is in the nature of a proclamation by 
Charanthiswamy as  “Vyavasthapaks” 
relating to the installation of the plaiz- 
tiff. It refers to the intention of Sha=- 
kariah to put forward defsndant-1 as a 
candidate, It also states the objections a=- 
cording to the Sastraic principles for tke 
proposed appointment of -defendant-1 =s 
Pattadhikari and the fact that Shri Jaga=- 
guru Shrisaila Peethadhikari has expres- 
sed the opinion that defendant-1 cannet 
be given Veera Maheswari Deeksha or 
installed as Pattadadevaru, It states that 
the plaintiff had been selected as tze 
‘Vatu’ and that the ceremony of givicg 
Maheswari Deeksha would be perform=d 
on 30-1-44 and invites all the devotees 
to come and participate. The issue of tre 
proclamation is spoken to by DW. 1 hime- 
self, The appointment of the plaintiff was 
given wide publicity in the local papess. 
Ext, 159 is the paper publication dated 
28-2-44. It contains the article about tae 
installation ceremony in detail which took 
place on 30-1-44. It also discloses tkat 
Kasi Jagadguru the head of one of tie 
five Pancha Peetas, graced the occasion 
and Ext. 160 is the copy of ‘Samyuktaa 
Karnataka’ daily dated 12-2-44 published 
from Hubli, It also contains the article 
reporting the news of giving Mahesw=ri 
Deeksha and installation of the plaintff 
as Pattadhikari of the suit mutt. Ext, 177 
is the copy of the Maharastra daily nevs- 
paper published from Bombay and Poma 
dated 17-2-1944 which also reports fe 
installation of the plaintiff, DW. 8 bas 
stated in his examination-in-chief that 
he -had been invited fcr the Deeksna 
ceremony of the plaintiff, that he evan 
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attended it, but having come to know 
that the plaintiff would be installed as 
Pattadhikari, the witness said that already 
another person had been nominated and 
came away. There are protographs which 
were taken at the installation ceremony 
of the plaintiff or immediately after the 
installation, Exts, 135, 136 and 137, which 
have been spoken to by some of the PWs. 
who figure in the photograph. P. W. 2 has 
stated that the Swamis of Bilgi, Madar- 
khandi, Sudj and Girsagar acted as 
Swamijis and that the head of the Kashi 
mutt who had. accidentally arrived at 
Jamkhandi on the evening of the 29th 
Was present at the installation ceremony. 
He has also signed the Patta Patra, Ext. 
158, which was drawn up on the occasion 
and has spoken to the fact that it has been 
signed by several Swamis and others 
present at that time. The lower appellate 
court was of the opinion that P. W. 9 is 
attempting to get at the properties of the 
suit mutt and having failed in the previ- 
ous suit, he has installed his own nephew 
the plaintiff as Pattadhikari with that 
object in view. It also held that the 
Charanthi who was a party to the previ- 
ous litigation wherein it was held that as 
Shivalingeswara is the duly installed 
Pattadhikari he could not install the 
plaintiff, This finding is erroneous be- 
cause the plaintiff is not claiming through 
the Charanthi. He is asserting his own - 
of the suit mutt 
by virtue of the office he holds. The Agna 
Patras, Exts. 150 to 157, expressed the 
opinions of the Swamijis of the five 
Panchapeetas, The Charanthi had asked 
for their opinion as to the validity of the 
installation of a person born of a Banaji- 
gar Woman as Pattadhikari, They expres- 
sed the opinion that such a person was 
disqualified to be installed as Pattadhi- 
kari, They therefore expressed the 
opinion that a proper person belonging to 
the family of the Gurus must be chosen 
and installed as Pattadhikari of the suit 
mutt since in their opinion, defendant-1 
was neither the duly nominated successor 
nor fit to occupy the seat of the Pattadhi- 
kari The lower appellate court has 
attached importance to the fact that not 


-a single Matadhipathi from Jamkhandi 


had come and attended the installation 
of the plaintiff. But it is to be noticed 
that most of the supporters of Shankariah 
appear to have come from Jamkhandi, It 
is possible that most of the followers of 
Shankariah did not attend the installation 
ceremony of the plaintiff. But for that 
reason it cannot be said that the installa- 
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tion of the plaintiff is invalid, The lower 
appellate court has observed that P.W. 2 
has stated that a person who is himself 
not installed ag Pattadhikarj cannot install 
another as Pattadhikari, but it has not 
noticed his statement that there are a 
number of instances of the Charamurthi 
installing the Sthira murthi, that. in 
Ujjani Peeta, Jagadguru Marula Siddes- 
wara Charanthi installed a Peetadhipathi. 
The lower appellate court held that Exhi- 
bits 150 to 157 cannot be treated as subs- 
tantive evidence without: examining the 
Swamijis who gave the opinion, It has 
also observed that: the Jagadguru ‘of 
Srisaila has no right to install any parti- 
cular person to a mutt as: Pattadhikari, 
but the trial court has rightly relied on 
Exhibits 150 to 157 as evidence of the 
custom prevailing in the suit mutt and 
which governs Puthravarga mutts like 
the suit mutt. The lower appellate court 
has observed that there is nothing to 
show in Ext, 158, the Patta Patra relating 
to the installation of plaintiff, as to whose 
disciple the plaintiff was made under the 
document, But the installation of the 
plaintiff was as Pattadhikari of the suit 
mutt. It is not the case of the plaintiff 
that he had been nominated as successor 
by the previous Pattadhikari, His case is 
that there was no valid nomination by 
the previous Pattadhikari and therefore, 
according to the custom of the suit mutt, 
the disciples of the mutt and the heads 
of the kindred mutts had chosen him. and 
duly installed him as Pattadhikari ac- 
cording to custom, The’ lower appellate 
court has disbelieved the evidence with 
regard to the presence of the Matha- 
dhipaty of the Kasi mutt at the ceremony 
of installation of the plaintiff since he 


does not appear in the photograph pro-. 


duced and also since he has not signed the 
Patta Patra prepared at-that time. At the 
same time, the lower appellate court obser- 
ves that according to the evidence of P. W. 
8 Kasi Mathadhipathi had come at the. re- 
quest of Shankariah and on a special ‘visit 
and not accidentally as P. W. 1 wants to 
make it appear, The lower appellate court 
is of the opinion that the installation of 
the plaintiff, in order to be valid, should 
have been based on election by the disci- 
ples of the mutt before he is installed as 
‘Pattadhikari- but that in this case the 
plaintiff's father P. W. 8 and his uncle 
` P. W- S have selected the Pattadhikari and 
created a document Exhibit 158 to evi- 
dence the suit installation and that there 
Ss no evidence to show that this selection 


was at the instance of the majority of the 
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disciples of the mutt, D. W. 2 is the Prin- 
cipal of the Jagadguru Gangadhara Sans« 
krit College, Hubli, He is a Sanskrit scho- 
lar having studied in the Universities of 
Dacca, Madras and Benares and a research 
scholar of Veerashaiva Dharmagrantha, 
He has also written several books in Sans- 
krit and Kannada relating to Veerashai- 
vism. He has stated that Veerasaivas be~ 
lieve in 6 sthalas, 8 avarnas and 5 acha- 
ras, that they are taught by the Dharma~ 
gurus to the Bhaktas, The Gurus of Pu- 
thravarga mutt must be Maheswaras or 
Jangams. It is also in his evidence that 
at the time of Veeramaheshwari Deeksha 
five Kalashas are set up representing five 
Peethas and that the rule is that there 
should. be four Ritwijas and one~ Guru. 
The ceremony at the installation of the 
plaintiff was the same according to the 
evidence of P. Ws. Exhibit 187 is the 
public notice issued prior to the installa- 
tion -of the plaintiff. It is addressed to 
the devotees of the suit mutt. It statés 
that according to the directions issued by 
the Pancha Jagadgurus, the heads of the 
five Pancha Peethas, the Maheshwari de- 
votees of Muthinakanthi- Mutt at Jam- 
khandi have selected the plaintiff as ‘Vatu’ 
and that it is settled that the ceremony of 
giving Maheswarj Deeksha as well as Pat- 
tadhikar should be. performed on 30-1- 
1944. Al) the devotees are requested to 
come and participate in the said ceremo- 
nial auspicious function at Jamkhandi. 
The notice was issued in the name of the 
Vyavasthapaka of Muthinakanthi Mutt, It 
is admitted that P. W. 9 has issued the 
notice. It is obvious that he has issued 
the notice as Vyavasthapaka and he does 
not claim the right to nominate or appoint 
a Pattadhikari himself. The lower appel~ 
late court has ignored the admission of 
the D. Ws. themselves with regard to the 
fact of the plaintiff's installation having 


taken place at the ceremony conducted in - 


the premises of the suit mutt itself. Its 
finding that the plaintiff was not installed 
with due ceremonies, therefore, is not sus- 
tainable. The Patta Patra, Exhibit 158, 
relating. to the installation of the plaintiff 
shows that the installation was done by 
the ten. persons whose signatures are 
found thereunder including the heads of 
the mutts who were present there. Later 
on the signatures `of the other devotees 
are found under a different heading show~ 
ing that a large number of devotees were 
present. The lower appellate court has 
observed that the majority of the devotees 
of the mutt protested under Ext, 185 but 
there is no maferial to show that the pers 
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sons who protested against the plaintiffs 
proposed installation represented the me 
jority of the devotees, It is to be seea 
that there has been litigation. going: om 
between the Charanthi on the one hand 
_ and Shankariah on the other for a num=~ 
ber of years. It may be that the’ sup- 
porters of Shankariah ‘protested again 
the proposed installation but there is ro 
material to show that the majority of tke 
disciples of the suit mutt were against tka 
installation of the plaintiff as Pattadh~ 
kari, The finding of the lower appellats 
court that the majority of the devotees af 
the suit mutt opposed the plaintiffs ins- 
tallation is a finding based on no evidence 
to support it, The finding of the lower 
appellate court that in fact there was ‘r5 
installation of the plaintiff with the re~ 
quisite ceremonies cannot be supported 2 
view of the admissions of the defendants’ 
witnesses themselves and the evidence ad- 
duced on behalf of the plaintiffs. The 
trial court has held that the choice to be 
made by. the disciples must be understoc-1 
to mean their approval which may be ez- 
pressed when they assemble together <t 
the function relating to the ceremoniss 
and by their acceptance to install the pe-~ 
son as their Guru, The evidence shows 
` that quite a good number of people ai 
tended the installation ceremony of the 
plaintiff and the installation ceremony wzs 
held after due public notica, The instak- 
lation was done openly, publicly and tke 
plaintiff was taken in procession througn 
the streets of Jamkhandi immediately after 
the installation; It also noticed that the 
Anstallation has been..done with the appre- 
val of the kindred institutions, the Sw- 
mijies of which were present on the oz 
casion, It therefore rightly :held that. te 
plaintiff was duly installed as Pattadht- 
kari of the suit. mutt, ; 


2 §. . The quéstion whether the ins 
fallation of the plaintiff as Pattadhikarj =s 
invalid for the reason that the Guru wo 
presided on the occasion was the Charaz~ 
thi and not a Pattadhikari is now to Ee 
considered, In Para. 15 of the _plaint, the 
custom and usage prevailing: Gm the sut 
mutt is.stated as jollows: ' 

- "In the case of death . of previozs 
Padadayya without appointing a successor 
to him to the suit mutt, the custom awd 
usage of the mutt, in appointing and ins; 
talling.a Padadayya is as follows:— 


That the surviving Charanthi Swami 
and the heads of the neighbouring kindr. 
ed mathas are to select a deserving Chea 
from amongst the family members and 
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instal him as Padadayya to the suit mutt, 
attended by all religious ceremonies of 
giving him Veera Maheswari Diksha and 
religious Samskaras at the hands of a Ma- 
tadhikari of the same Sutra a as. that of a 
suit math,” 


It is contended by PE that the 
Charanthj is a subordinate of the Patta- 
dhikari and is not competent to perform 
the ceremonies- necessary to the appoint- 
ment of the superior post of Pattadhikari. 
The trial court-rejected this contention. It 
held that it is disclosed from the evidence 
that, according to the custom of the suit 
mutt, these two offices have been of equal 
co-ordinate authority one having no con- 
trol over the other, that both of them ara 
Sanyasis and both are competent to give 
Deeksha, It therefore held 
that both the offices are occupied by per- 
sons of the same stage in the evolution of 
the soul called Gurusthala, relying on the 
relevant passages in the texts relating to 
Veerasaiva Dharma, 


10. In this court, Mr. Jagadeesha 
Sastry, alo ‘was allowed: to sup- 
plement the arguments on behalf 
of the respondents at the re- 
quest of Mr, V, ‘Krishnamurthy, has stat- 
ed that the statements made in Veerasai- 


va Sadachara Sangraha with regard to the- 


custom and ‘usage governing Puthravar- 
ga mutts like the suit mutt, may be taken 
as correct and is binding on the parties to 
this suit, It is the translation of the text 


. written by Naganatha after studying the 


ancient Vedas and Agamas and religious 
texts upto the 16th Century, It is stated 
therein that Jagadguru Panchacharyas 
are the founders of Veerasaivism and that 
the Panchapeetas were founded at Ram~ 
bhapuri, Ujjini, Kedarnath, Srisaila and 


_ Kasi by Renuka or Revanasiddhacharya, 


Marulasiddharadhya,- ` ‘Ekoramaradhya, 


` Panditharadhya and Vishvaradhya respec- 


tively, and that Veerasaivism existéd even 
in the days of Mahabharatha. Under the 


‘Puthravarga Sampradaya’ at page 


173, it is stated that Veeramaheswaras of 
Puthravarga mutt choose a ‘vatu’ of their 
family, bestow ‘Veeramaheswari Diksha 
and then make them either Pattadhikaries 
or Charadhikaries. At page 182 is stated 
the manner in which Charapathi is to ba 
installed and the qualifications of the pers 
son to be so ag which are as 
follows:— 


(Original in Kannada transliterated =a 


Satkula - 
sarva - 


Ed.) - 
Sanjatanu, _ satyavantanu, 
Takshana samyutanu, - shiva 
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sidddhanta tantravannu ballavanu guru 
paramparayuktanu aada vatuvannu shas- 
tragnanada guruvu channagi pareekshe 
madi allineredidda madeshwararige bhas- 
ma, tamboola, dakshinegalannu kottu 
avara sammatiyannu padedu aa vatuvan~ 
nu kalashodhakadinda snana madisi nuta- 
na vastragalindalu, bangarada unguraga-< 
lindalu atanannu alankarisi peeta muntada 
asanadalli kudrisi pujadigalannu madisi 
sarvalakshanayuktagalada eradu shankha~ 
galunnu danda kamandalugalannu anugra- 
hisi sampradayanusaravagi aa charapatige 
ee Kelaginante bodhe madabeku, Elai cha- 
rapatiye neenu shivotkarsharupada veera- 
“shaiva Siddantavannu ella kadegu nelago- 
lisu ninna acharavennu chennagi kapadiko. 
ulida charamurtigalannu santoshapadisu. 
Edebedade ella kadegu sanchara madu 
endu adaradinda guruvu atanige upadesha 
madi ashirvadisabeku.” 


At page 193, it is stated that Maheswara 
Brahmacharis of Gurusthala are of three 
kinds, namely, Patta, Chara and Nirabhari 
and that they are all of equal status. It 
is also stated that the Guru should confer 
the Patta on the person who is agreeable 
to the devotees and other Maheswaras. 
Nominating a successor by a will is look- 
ed upon with disfavour. It is stated that 
such a course adopted by Grihastas who 
are afraid of others should not be adopted 
by Virakthas who have given. up all 
desires in this world. At pages 188 and 
189 are described the qualities of a Chara 
Jangama. His duty is to protect the 
Achara Paramparya which has come down 
from ancient times and to preach the 
Veerasiva Sastra to his disciples. He is 
expected to confer enlightenment on his 
disciples some by mere sight or darshan, 
some on their touching his feet and some 
by touching them with his hands .(Padas- 
parasa or Hastha sparsa). It shows that 
the disciples are expected to show the 
same veneration towards him as they 
show to a Pattadhikari. Both have been 
described as Jangamas of equal status. 
DW. 2 has also stated that the disciples 
must respect the Charanthi to the ‘same 
extent as the Pattadhikari. But he stated 
that Charanti is not qualified for installa- 
tion. When he was asked about the in- 
stallation of the head of Ujjain Mutt by a 
Chara Pattadhikari as mentioned in 
“Siddalinga Vijaya”, he stated that he 
does not know about it. But when press- 
ed he admitted that Ujjain Charanthi 
swamy installed Balehalli Sthira Patta 
Jagadguru as mentioned in “Siddalinga 
Vijaya” but he tried to explain it away by 
saying that this does not apply to Shaka 


A.L R, 


Mutts. When he was asked about the ins- 
tallation of Pattadhikari of Balehonnur 


` Mutt by Charamurthy Sangana- Basava 


swamy of Yelburgi, according to the news 
published in the paper Panchacharya Pra- 
bha of 24 June, 1929 he stated that he did 
not know about it. When he was asked 
about the installation of the Pattada De- 
varu of Mannurmatha by Charapatta- 
dhyaksha Virupaksha of Hirehal matha 
also he stated that he has not read this 
news in the “Panchacharya Prabha” of 
1934. When he was shown the opinion 
expressed by the Jagadguru of Srisaila in 
the booklet “Veerashaiva Achara Vichara~ 
galu” to the effect that there is no distinc- 
tion between Pattadhikari and Charadhi- 
kari, the witness merely stated that the 
opinicn is not correct. The statement of 
the witness that the Charanthi can install 
the Pattadhikarj of the Ujjain Peeta, but 
it would be invalid if a Charanthi does so 
in the case of a branch mutt does not 
stand to reason. Some of his other ans~ 
wers also show that D. W. 2 is interested 
in supporting the defendants. D. W. 15 
is the younger brother of Mudukiah who 
was the Pattada Devaru ‘of the Hiremath 
situate at Hanabarrati in Belgaum Dist- 
rict, It has five subordinate mutts. The 
witness has stated that the Guru of Mudu- 
kafah was the Charanthaiah, There is no 
prohibition in the religious tests relied on 
by the parties as governing the usage and 
custom of the suit mutt to the installation 
of a Pattadhikari by a Charanthi swamy. 
At page 13 of Veerashaiva Sadachara 
Sangraha it is stated by the author in the 
preface that both Charanthi and Patta- 
dayya are of equal status. It cannot there- 
fore be said that the status of Charanthi 
is in any way less than that of a Patta- 
dhikari,. 


11. |. D. W. 17 is the Pattadhikari of 
Terdal Mutt. He is also related to defen~ 
dants 1 and 2. He has admitted that since 
his installation as Pattadhikari 30 years 
ago he had been inviting a Charanthi or 
Pattada Devaru during Shravana month 
every year and that he worships him du~ 
ring the month and gives him:a send off 
with presents, He has also admitted that 
the worship includes Padapuja (worship- 
ping his feet) and taking that Thirtha, This 
admission shows that there is no difference 
between ‘the status of a Charanthi and a 
Pattadhikari and both are regarded as 
equal in status even by the heads of other 
mutts which owe allegiance to Pancha 
Peetas. The Mutt of which D, W. 17 is 
the head belongs to the Balehalli branch 
whereas the suit mutt belongs to Srisaila 
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The Regional Engineering College 
(Kozhikode) Society, Calicut, Appellant v. 
The Vice-Chancellor, University of Celi- 
cut and another, Respondents. 

W. A. No, 350 of 1974, D/- 1-9-19%5.* 

(A) Calicut University Act (24. of 
1968), Section 2(x) -— “Private College” 
— Regional Engineering College, Calicut 
is a “private college”. (Calicut University 
Act (5 of 1975), S, 2 (11) and (16)). 

The Regional Enginzering Colleze, 
Calicut is affiliated to Calicut University 
` and is administered by a Society registar- 
ed under the Societies Registration Act. 
The fact that there are Government Oi- 
cers in the executive body of the society 
does not change its autonomous character; 
mor does the fact that the amount Zor 


construction: of buildings and providing. 


equipments came from tha Central Gev- 
ernment; nor even the fact of equal ccn- 
tribution by the centre and the State in 
the first five years towards the cost of 
maintenance of the college. When it is 
not shown that the society is not autonom- 
ous as to finance or administration, it is 
clear the college is “‘privat2”. O. P. No. 91 
of 1973 (Ker), Affirmed. (Para 9) 
Cases . Referred: Chronological Paras 
AIR 1968 SC 662 = (1968) 1 SCR 833 8 

K. P. Kesava Menon and Mrs. Sumati 
Dandapani, for Appellant; M. M. Cheri- 
yan, K. Rajasekharan Pillai and S. Eswera 
Iyer, for Respondents. 

GOVINDAN NAR, C. J.:— This is 
an appeal from tke judgment of a learned 
single Judge by which he gave a direction 
at the instance of the petitioner in O, P. 
No. 91 of 1973, (Ker) an Attender in the 
Regional Engineering College, Calicut, to 
the Vice-Chancellor, the 1st respondent 
in the O. P. to deal with the representa- 
tions Exts. P-3 and P-5 produced by tne 
petitioner and pass appropriate orders as 
expeditiously as possible. This appeal is 
by the Regional Engineering College, tie 
2nd respondent in the O. P.’ The Vice- 
Chancellor is the 1st respondent and the 
petitioner in the O, P. is the 2nd: respon- 
dent herein. 

2. The only question to be consi- 
dered is whether the Calicut University 
Act, 1968, for short, the Act, enabled the 
Vice-Chancellor to deal with the repre- 


*(Against Judgment of single Judge Jf 
this Court in O. P. No. $1 of 1973), 
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sentations Exts. P-3 and P-5. Learned 


` counsel appearing for the Regional Engi- 


neering College contended that the Re- 
gional Engineering College is really a 
Government College and therefore not a 


-private College as defined in Section 2 (x) 


of the Act and being not a Private Col- 
lege, Ext. P-1 will have no application 
and Section 11 (9) also will have no ap-. 
Plication as the Vice-Chancellor has no 
authority to deal with those representa- 
tions. 

3. Section 2 (x) defines 
College” in these terms :— 

“ “Private College” means a College 
maintained by an agency other than the 
Government or the University and affi- 
liated to the University.” 

4, We may at this stage refer to 
the definition of “Statutes”, “Ordinances”, 
“Regulations”, “Bye-laws” and “Rules” 
contained in Section 2 (xvi) of the Act. 
It is stated therein that the above expres- 
sions mean the Statutes, Ordinances, Re- 
gulations, Bye-laws and Rules respective- 
ly of the University. 

5. Section 11 deals with the powers 
of the Vice-Chancellor, and Section 11 (9) 
is in these terms :— z 

“It shall be the duty of the Vice- 
Chancellor to ensure that the provisions 
of this Act, the Statutes, the Ordinances 
and the Regulations are faithfully observ- 
ed and carried out and he shall have all 
powers necessary for this purpose,” 


6. Ext. P-1 produced along with 
the petition contained the regulations re- 
lating to the terms and conditions of ser- 
vice of the non-teaching staff, to which the 
2nd respondent in this appeal belonged, 
framed by the University, If those re- 
gulations are violated the Vice-Chancellor 
exercising his powers under Section 11 (9) 
of the Act can ensure compliance with the 
regulations: Ext. P-1 it is submitted will 
apply only to Private Colleges and the 
appellant-institution is not a Private Col- 
lege. The Vice-Chancellor will not then 
have any power to implement Ext, P-1 at 
the request of the 2nd respondent to this 
appeal. ; 

7. - Naturally the arguments turn- 
ed on the question as to whether the ap- 
pellant-institution is a Private College or 
not. Counsel contended that the position 
has now been further clarified by the 
Calicut University Act, 1975 and there 
can be little doubt that the appellant-in- 
stitution is a Government College. He 
invited our attention to. the definition of 
the term “Government College” in Sec- 
tion 2 (11) as well as the definition of the 


"Private 


> 
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term "Private College” in Section: 2:(16) 
of the Calicut University Act, 1975. The 
definitions are in these terms :— 


t “Government College” means a 


college maintained by the Government. 


and affiliated to the University;” 
. X x x i 
“ “Private College” means a college 
maintained by an eđucational agency 
other than the Government or the Uni- 
versity and affiliated to the University;” 


8. Our attention was also drawn 
to the decision of the Supreme Court in 
S. Azees Basha v. The Union of India, AIR 
1968 SC- 662 and the passages dealing 
with the discussion of the scope of the 
expression “establish and administer 
educational institution of their choice” ot- 
curring in Article 30. of the Constitution 
was referred to. It was emphasised that 
it must be proved for the purpose of Arti- 
cle 30 of the Constitution that the educa~ 
tional institutions were not only adminis- 
tered but also established by . minorities 
in order that that article may be attract- 
ed. Our attention was.then drawn to the 
definition of the . term “edudational 
agency” in the Calicut University. Act, 


1975. Section 2 (9). which defines the term. 


is in these terms :— 


. “ “educational agency” means any 
person or body .of persons who or which 
establishes and maintains a. private col- 
lege or more than one private college;” 


Our attention was then drawn to the 
pleadings in the case, particularly para- 
graph 3 of the counter-affidavit ‘filed on 
behalf of the appellant and it was stated 
that the appellant-college was “not: one 
established and maintained by an ‘educa-~ 
tional agency’ as defined in the Statutes, 
as the same is a joint.and co-operative 
enterprise of Central and State Govern- 
ments according to the Central Govern- 
ment communication” which has been 
produced and marked as Ext. R-1. . After 
referring in detail to the terms of Exhi- 
bit R-1 it was stated in that paragraph 
that “Such. a college is not covered by 
either the Kerala University Act or by 
the Calicut University Act except for the 
limited purpose of admitting its students 
for examinations held ‘by: the: concerned 
University for contenant of Degrees on 
them.” 


9, Certain facts are admitted or 
are clear. The appellant-College has been 
affiliated to the Calicut University and it 
is being administered by a Society regis 
tered under the Societies Registration 
Act, This Society came into existence 


Padmavathi:v. Muhammed Kunju - 
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soon after the College was formed. There 
are no‘clear pleadings in this cas2 as to 
the position before the commencement of 
the College or the formation and registra- 
tion of the Society. The Central Govern- 
ment direction contained in Ext. R-t 
clearly states that the administration of 
the Regional Engineering College must be 
by an autonomous body, In paragraph 3 
of Appendix I in Ext, R-1 it is clearly 
stated that “The Colleges shall have the 
maximum amount of autonomy — -both 
financial and administrative — so that 
their establishment and development may 
proceed with speed and- efficiency.” It is 
also stated that it is for this purpose that 
the Colleges shall be registered under the 
Societies Registration Act XXI,: 1860. The 
fact- that there are Government Officers 
in the executive body of the Society do 
not change its autonomous character; nor 
would the fact -that the amount required 
for the construction of buildings and for 
providing’ the necessary equipmenis came 
from the Central Government.. Not eve 
the fact that 50% of the cost of mainten- 
ance of the institution for the first five 
years will be provided by the Central 








as to whether the institution is a private 
College or not and whether it is adminis- 
tered by an autonomous body. We think 
that the emphasis should be not on the 
source ‘of the fund but as to the nature of 
the body that administered the College. 
That body is a registered Society and it 
has not been established that this Society 
is not an autonomous body in the matter 
of finance or administration, We there- 
fore hold with the learned Judge in the 
judgment under appeal that the appellant 
is a private College within the meaning of 
the expression in’ Section 2.(x) of the Act 
There is no ground to interfere with the 
direction given by the learned Judge in the 
judgment under appeal. We dismiss this 


‘appeal but direct the parties to bear their 


respective costs, 7 l 
Sn Appeal dismissed, 
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V. P. GOPALAN NAMBIYAR AND 

. GEORGE VADAKKEL, JJ. 
Kesavaru Padmavathi Antharjanam, 
Appellant v. Muhammed Kunju Sham- 

suddin Kunju, Respončent. ` 

O. P, No, 1111 of 1973, A. S. No. 290 
of 1971 & Cross Objections, D/- 30-6-1975. 
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1976... 
- (A) Kerəla` Land Reforms Act. (I-.0f 


1964), Section 32 (as amended) — Bar ta 


‘suits for eviction — Bar is against wery 
entertainment of suit iiself-— After : am- 
endment, suit- for declaration and’ re- 
covery of possession of property pending 
application for fixation: of fair rent. there- 
for, cannot be. proceeded with at all — No 


distinction can he made between eviction - 


suits and: those claiming protection as 


. tenants. 1970 Ker LT 1022, Overruled; . 


AIR. 1971 Ker 98 (FB) and 1965 Ker LT 
468, Explained, - ~- (Pars 2) 
Cases Referred : Chronological Paras 
“AIR 1971 Ker 98 = - 1970 Ker: LT 659 En 


1970 Ker LT 1022 
1967 Ker LT 335 “2 
1965 Ker. LT 468 = (1965) 1: Ker LR 175 

2 


K. Sreedharan, for Appellant; K. N. 
Narayanan Nair, for Respondent. 


GOPALAN NAMBIYAR. J.:— A S. 
290 of 1971 is against the judgment of the 
appellate authority (Sub-Court,. Pathana- 
mthitta) in Land Tribunal Appeal No. 6 of 
1965 against the decision in O. A. 513 of 
1964 of the Quilon Land. Tribunal. The 
O. A. was filed by the appellant for fixa- 
tion of fair rent. It has had a chequered 
career. The appellate authority, differing 
from the Land Tribunal, found that the 
respondent to this appeal was a cultivat- 
ing tenant and remanded the application 
for fixing fair rent, the correct extent of 

_ the property and the other relevant pacti- 
culars, It is against this order of the ap- 
pellate authority that the writ petition; 
0. P. 1111 of 1973, has been preferred. 


2 In this writ petition the -oaly 


argument raised, by the petitioner. is that _ 


the finding of the appellate authority was 
based on no evidence at all. It is imps- 
sible to agree. 
has made a detailed consideration of <he 
evidence of P, Ws. 1 to 5 and of the D. Ws. 
examined in the tase, and also the dozu- 
mentary evidence produced on either 
side. The matter was discussed in para- 
graphs 8 to 10. of the appellate authority’s 
judgment, through which “we have been 
. carefully taken. It cannot be said. that, the 
finding was rested on no evidence at all 
We find no reason to interfere with fhe 
finding recorded or with the order of the 
appellate authority. We dismiss this O. P., 
but without costs, ` > 
A. S. No. 290 of 1971: The appeal is 
directed against the judgment and decree 
of the Munsiff of Adoor.in O. S. No. 65 of 


Padmavathi v,- Muhammed Euniu (G. Nambiyar J): 


= 1971 Ker LJ 99 - 


The appellate authority’ 
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+1967... The appeal kas been brought up to ` 
this Court. by. transfer, -from the Sub- 
Court, Pathanamthitta,. before. which. it 
was filed, It has. been heard alon ig with ` 


the above writ petition. . The suit was for 


-a declaration: arid: recovery of possession 
of the property, which was- the subject- 
matte: of the application for -fixation of 
fair rent. The Munsiff found thet: the 
suii...was barred under the- provisions of 
Section 32 of Act 1 of. 1964, which: at that 
.time, read as follows: 


OO "82. Bar’ of suits for Santo: ete., 
“pending application for determination of 
fair rent:—During the pendency of an ap- 
plication for determination of fair rent 
before a -Land Tribunal, no Court shall 
entertain any suit for eviction of the ap- 
plicant. from the holding to which the ap- 
plication relates, cr pass any order of in- 
junction prohibiting him from entering 
the holding or pass any order staying the 
proceedings before the Land Tribunal.” 
In that form the Section came up for con- 
sideration before this Court in*Kurian v. 
Chacko, (1965 Ker LT 468) and in Ratna- 
valli Amma .-v. Kunchikutty Amma, (1967 
‘Ker LT 335). In the earlier of these deci- 
sions, it was observed: 

ei -I. see nothing in Section 32 
which vests exclusive jurisdiction in the 
matter in the Land. Tribunal or which 
otherwise bars the jurisdiction of the 
Civil Court either expressly or im-` 
Dliedly. It is said that the word “holding” 
in the section must be read as “alleged 
holding” so that the moment. a person, 
even a tank trespasser, claims to be a 
tenant and makes an application to a Land 
Tribunal for determining the fair rent of 
his alleged holding, ‘a suit for his eviction 
would be barred. I see no warrant for so 
altering the section and if that is what 
the legislature meant nothing would have 
been simpler for it than to say “land” iñ- 
stead of “holding”. It is also said that un- 
„less the section is read as’ barring the 
jurisdiction of the ‘Civil ‘Court to . decide 
the question whether the land: constitutes - 
a holding or not, the Séction would serve 
little purpose. I do not know , whether 
that-is so, but. even’ if it were, that, by 
itself, would be- insufficient to ‘imply an 
ouster of the. jurisdiction of the Civil 
Court. ue 


` Practically, the. same principle was 
laid down by the later decision in 1967 
Ker LT 335. Coimsel for the appellant 
concentrated upon the distinction thus 
drawn’ by the learned Judge, who- decided 
the earlier of these cases, in regard to the 
scope of the expression ‘land’ and ‘hold- 
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ing’. But the legislature itself has now 
accepted the suggestion thrown out by the 
learned Judge, and Section 32 has been 
amended so as to substitute ‘land’ in the 
place of ‘holding’, Whatever may be the 
tenability or otherwise of the view taken 
by the Court below in regard to Section 32 
as it stood prior to the amendment, it is 
clear to us that after the amendment, the 
appellant is no longer justified in contend- 
ing that the suit can be proceeded with. 
The bar created by the Section is against 
the very entertainment of the suit itself, 
and after the amendment there seems to 
be little justification to draw a distinction 
between suits for eviction of tenants and 
of those claiming to be entitled for pro- 
tection as tenants, 


3. Counsel drew our attention to 
the Full Bench decision in Narayanan 
Nair’s case 1970 Ker LT 659 = (AIR 
1971 Ker 98) (FB), and in particular to 
paragraphs 65 and 66 thereof. -We are 
unable to read, as Counsel for the appel- 
lant would have us read, the reference to 
Section 101 (3) of the Act in paragraph 65, 
and the further observation that ultimate- 
ly the dispute might be one for the Civil 
Court to decide, as of assistance to the ap- 
pellant. We do not understand the ob- 
servations, as in any way suggesting that 
there is still room for the Civil Court to 
adjudicate where the very entertainment 
of the proceeding itself has been barred. 
Paragraph 66 makes it clear that Sec- 
tion 32 and the bar created by it have to 
be read down in the manner suggested by 
the Full Bench; otherwise the Section 
would violaté Article 14 of the Constitu- 
tion. The Section was actually struck 
down bv the Full Bench on that ground 
also. ë 

4, Our attention was called to the 
decision of our learned brother Sada- 
sivan, J. in Mani Chacko v. Subramonian 
Moothathu, (1970 Ker LT 1022). There, 
the learned Judge having rightly noticed 
that the entertainment .of a suit was 
barred by Section 32 of the Land Re- 
forms Act, further directed that the suit 
having been filed, will stand adjourned 
sine die. We cannot, with respect, agree 
to the course. If the entertainment or in- 
stitution of a suit is prohibited, the same 
cannot: be received and adjourned. whe- 
ther sine die or otherwise. 

5. The judgment of the learned 
. Munsiff was correct. We dismiss this ap- 
peal, but without costs. 

6. There is a Memorandum of 
cross-objections. The same was not press- 


A.LR. 


It is dismissed with no order as to 


Co. v. Union of India 


ed. 
costs, 
Petition and appeal dismissed. 
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P. GOVINDAN NATR, C. J. AND 
T. KOCHU THOMEN, J. 

M/s. Gwalior Rayon Silk Mfg. (Wvz.) 
Co. Ltd.,. Appellant v, The Union of India 
and another, Respondents. 

Writ Appeal No. 188 of 1975, D/- 5-6- 

75. 

(A) Emergency Risks (Goods) Insur- 
ance Act (1962), Sections 1 (3), 7 and 8 (1? 
— Policy of insurance taken out when Act 
was in force — Its premium be not paid on 
full value of goods as required by Act, 
action under Section 8(1) to investigate 
into the matter can be taken even after 
expiry of Act by virtue of Section 1 (3). 
(General Clauses Act (1897), Section 6 — 
Applicability), AIR 1971 Mza 442, Dis- 
sented from, 


Section 7 of the Emergency Risks 
(Goods) Insurance Act (1962) indica-es 
that there must be an insurance taken cut 
as envisaged by the Act and the Scheme, 
This being so, premium must be paid for 
the full value of the goods and there is 
provision in the Scheme for determining 
the value of the goods. Where policies of 
insurance had been taken out in respect 
of goods liable to be insured under the Act 
when the Act was in force the authorised 
officer can take action under Section 8 [1) 
even after, the expiry of the Act and in- 
vestigate whether the goods had been in- 
sured for the full value by virtue of Sec- 
tion 1 (3) of the Act. If the premium had 
not been paid on the full value of the 
goods, there will be a failure to comply 
with the provisions of the said Act. This 
would be an omission within S. 1 (3) which 
makes the provisions af Section 6, Gene- 
ral Clauses Act specifically applicatle. 
Section 7 (2) indicates that penal action 
may also be taken under that sub-sec- 
tion. (Para 4) 

Liability does not arise from agree- 
ment or contract but by virtue of the 

mandatory provisions in the Act obliga- 
tions had been créated. Those obligations 
would crystallise as soon as the goods of 
the description come into existence and if 
such liabilities had came into existence 
those liabilities will remain liabilities not- 
withstanding the non-issue of a policy óf 





insurance. This would be the position as 
long as the Act remained in force. AIR 
HS/BT/C760/75/SVM 
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1971 Mad 442, Dissented from; AIR 1373 
Ker 2, Rel. on. (Pare-3) 
Cases Referred: Chronological Paras 


AIR 1973 Ker 2 = 1972 Ker LR 482 1 
AIR 1971 Mad 442 = 84 Mad LW 389 
i > I, 5 

-K. P. Kesava Menon and K. P. Dania- 
pani, for Appellant; M. Ratanasingh and 
K. Prabhakaran, for Respcndent. 

GOVINDAN NAIR, C. J.:— “he 
question raised in this appeal is covered 
by a direct authority of this Court agairst 
the appellant which has been referred to 
by Gopalan Nambiyar, J. in the juiz- 
ment under appeal; the decision in M's. 
Marikar Motors Ltd. v, Chief Enforcem=nt 
Officer, Emergency Risks Insurance 
Scheme, Madras, AIR 1973 Ker 2. A Diri- 
sion Bench of the Madras High Court in 
the decision in M/s. Stoneware Pices 
(Madras) Ltd. v. Unicon of India, AIR 1371 
Mad 442 has taken a different view. The 
question turns. on the interpretation of 
Section 1(3) of the Emergency Risks 
(Goods) Insurance Act, 1962, for short, the 
Goods Act, and Section 1 (3) in identical 
terms of the Emergency Risks (Factores) 
Insurance Act, 19€2, for short, the Facto- 
.ries Act. We shall extract the sub-ser- 
tion from the Goods Act: 

“It shall remain in force during the 
period of operation of the Proclamation of 
Emergency issued on the 26th October, 
1962 and for such further period as ‘he 
Central Government may, by notification 
in the Official Gazette, declare to he He 
period of emergency for the purposes of 
this Act, but its expiry shall not affect 
anything done or omitted to be done œ- 
fore such expiry and Section 6 of the 
General Clauses Act, 1897, shall apcly 
upon the expiry of this Act as if it had 
been repealed by a Central Act.” 

2. The appellant before us, Ms. 
Gwalior Rayon Silk Mfg. (Wvg.) Co. Lèd., 
(Pulp Division), was governed by ihe 
above Acts is admitted. That they wre 
liable to take out policies of Insurance as 
envisaged by the Acts is also admitted. 
That they were the sellers or suppliers vf 
goods of the description referred to in 
Section 3 is further admitted. In fect 
they had taken policies of insurance pf 
such goods during the time the Acts ware 
in force. The emergency ceased in 1358 
and so the Acts also ceased to exist in 
1968. . The authorised officer purporting 
to act under Section 8 (1) of the Goods 
Act issued notices to the appellant to 
furnish certain information for determin- 
ing whether the appellant had failed to 
insure as required by the Goods Act or 
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at least had failed to insure to the full 
amount as required by the Act. The 
notices were issued after the Acts ceased 
to exist. A contention has been raised in 
the Original Petition that notwithstanding 
the provisions in Section 1(3) of the 
Goods Act and: the provisions in Section 6 
of the General Clauses Act, 1897, no in- 
vestigations can be made by the autho- 
rised officer after the expiry of the Acts 
to determine whether there has been 
insurance to the full extent as required by 
the Act and it is therefore prayed that 
the notices be quashed and Nambiyar, J., 
refused to grant the reliefs and dismissed 
the petition. The learned Judge has re- 
ferred to the relevant provisions of the 
Act and has extracted them in the judg- 
ment under appeal. We do not think it 
necessary to extract all those sections 
again in this judgment though we think, 
we should read Sections 7 and 8 of the 
Goods Act: 

“7, (1) While the Scheme is in. opera- 
tion, no person shall, after such date as. 
may be specified in this behalf by the 
Central Government by notification in the 
Official Gazette, carry on any business in 
India as a seller or supplier of goods, un- 
less, in respect of any goods insurable 
under this Act which are for the time be- 
ing owned by him in the-course of that 
business, there is in force a policy of 
insurance against emergency risks issued 
in accordance with the Scheme, whereby 
he is insured in respect of such goods for 
a sum not less than the value thereof for 
the time being: 

Provided that the Scheme shall not 
restrict the carrying on of business as 
aforesaid by any person, if and so long as 
the value of all goods insurable under this 
Act which are for the time being owned 
by him within one and the same Pre- 
sidency town or district in the course of 
that business does not exceed thirty 
thousand: rupees. 

(2} Whoever contravenes the provi- 
sions of this section shall be punishable 
with fine which may extend to one thou- 
sand rupees and with further fine which - 
may extend to five hundred rupees for 
every day after the first on which the con- 
travention continues. 

8 (1) Without prejudice to the provi- 
sions of sub-section (2) of Section 7, where 
any person has failed to insure as, or to 
the full amount, required by this Act, and 
has thereby evaded the payment by way- 
of premium of any money which he would 
have had to pay but for such failure, an 
officer authorised in this behalf by the 
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Central Government Inay determine _ the 
amount. payment of which has been so 


evaded and the amount so determined . 


shall be payable by such person and shall 
be ‘recoverable from him as an- arrear of 
Jand revenue and shall be a first charge 
on. the goods. in respect of which the de- 
fault was made. - : 

(2) A person against whom EE ET 
nation.is made under sub-section (1) may, 
within the period specified in the Scheme, 


appeal against such détermination to the. 


Central Government - whose decision 


thereon: shalt be final” 


3. Tt is not disputed: before us that 
the appellant was obliged. by the provi- 
sions in Section 7 to take out insurance 
Policies as’ envisaged by the Act and as 
provided in the Scheme. The arguments 
on the other hand, turned on the question 
whether there has been a concluded con- 
tract of insurance. According to counsel 
for the appellant a concluded-contract of 
insurance will result-only when an appli- 
cation as envisaged by the Scheme and 
the Schedule to -the Act has been made 
and this has been accepted after scrutiny 
of the valuation and a policy in the form 


‘prescribed. was-issued to the person. seek- 


ing insurance. It is said: that such a policy 
had been issued and it was urged that if 
an insurance is to be effected at a- higher 
valuation of the goods there should be a 
fresh application and a fresh policy should 
be issued and till a fresh policy is thus 
issued, there is: no liability to-pay any 
premium and: therefore there ‘was: -no 
omission during the period the Act was in 
force and there having been no omission 
there will be no consequence after the 
repeal of the Act notwithstanding Sec- 
tion 1 (3) of the Goods Act and Section 6 


' of the General Clauses Act, 1897. 


4,° We are. unable to accept: this 
argument, ` - Section .7, we think, clearly 
indicates that there must be an insurance 
taken out as envisaged by the Act and the 
Scheme: This being so, premium must be 
paid: for the full value of the goods and 
there is provision in the Scheme for de- 
termining the value of the goods, If the 
premium had not been paid on the full 
value-of the goods, there will be a failure 
to comply with the provisions of the said 
Act. This we conceive would be an omis- 


jsion. This omission having occurred dur- 


ing the time when the Act was in force, 
for if-there were goods which were liable 
to be insured under the Act for a period 
during which the Act was in force, there 
would be omission to pay the premium for 


the full value of the goods and if- such 


+ wees 


- the decision’ in M/s, 


ALR. 


value had not been paid, Section 1 (3) 
would be- attracted. In such :circum- 
stances action can be taken under- Sec- 
tion 8 (1) of the Goods Act.- Section 7 (2) 
indicates that penal action may also ‘be 
taken under that sub-section. 


5.. - Chief Justice Veeraswami in 
‘Stoneware. Pipes | 
(Madras) Lid, v, Union of India, AIR 1971 .- 
Mad 442 on -which ‘great emphasis was 
placed by counsel for the appellant, if we 
may say so with. great respect, correctly 
summarised the provisions of the Act in - 
the following manner in Paragraph 3 of 
the judgment: 


3. The provisions of ‘the Act under 
the Scheme ‘bring out that insurance 
under.the Act to the full insurable value 
is compulsory, and failure to insure for the 
full value of the property is an offence 


. punishable with fine, and that, in: case of _ 


such failure, or under insurance besides 
the punishment therefor as an offence, 
provisions are made for recovery of the 
relative premia, and to effectuate this 
purpose for the procedure of determina- 
tion .of the insurable value and: of the pre- 
mium evaded. from payment. -. These fea~ 
tures are peculiar ` tò Emergency Risks 
Insurance under the Act and the Scheme 
laid down thereunder. In ordinary cases, 


‘insurance is voluntary, and it is left to the 


choice of the Insured to mention the 
value of the property sought to be insured. 
There is no compulsion -in voluntary 
insurance that the cover should..\be made 
for the entire insurable value of the pro- 
perty. - The premium collected in volun- 
tary insurance is related to the quantum 
of risk undertaken in the light of me 
insurable value suggested by the assur 
Having said so, the learned Judge pro- 
ceeded to observe: - 

“But for these - ‘differences, by. and ` 
large, the principles -of insurance in other 


- respects do not appear to be uncommon 


between. ordinary insurance in the light 
of statutory provisions, if any; and in- 
surance under the Emergency Risks (Fac- 
tories): Insurance Act, 1962.. In the case of 
ordinary insurance the terms and -condi- 
tions in the policy constitute the contract, 
while insurance under the Act being con~ 
tractual. the terms of which appear in the 
policy:‘to be issued, the contract is also 
controlled by the provisions of ‘the Act, 
especially the obligatory character of the 
insurance to the full value of the pro- 
perty and the liability of the Central Gov- 
ernment as an insurer limited to 80 per 
cent of the insurable value of the pro- 
perty covered,. But even in insurance 
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under the Act, the premium is related to 


the risk and as in private insurance, so in 
insurance under the Act, the premium is. 


paid in consideration of the cover provid- 
ed, and it implies that if there is no risk, 
no premium can. be collected. In other 
words, premium is paid or compulsorily 


collected, which will be in consideration - 


of the Union Government as the Insurer,_ 
undertaking to indemnify the Insured 
against loss or damage on account of the 
emergency risks as defined in the Act.” 
With great respect we are unable to agree 
with this expression of opinion. Under 
the Act, the liability does not arise from 
agreement or contract bit by virtue of the 
mandatory provisions in the Act obliga~ 
tions had been created. There can be 
little doubt that those obligations would 
erystallise as soon as the goods of the des- 
cription come into existence and if such 
liabilities had come into existence those 
liabilities will remain liabilities .notwith- 
standing the absence of an application for 
insurance and notwithstanding the non- 
issue of a policy of insurance. This would 
tbe the position as long as the Act remain- 
ed in force, If there was a liability to 
pay a certain quantum of money by -way 
of premium, there could be an investiga- 
tion as to whether that premium had been 
paid, ‘There could also be an insistance 
that the premium so to be paid should be 
-paid and for failure to do so the defaul- 
ter can be punished, These are all pro- 
vided by the statute; namely, that in- 
vestigations can be made whether proper 
premium had been paid, that it can be 
. insisted that proper premium be paid and 
that penal action can be taken for the non= 
payment of the proper premium. It is 
difficult, if not impossible to conceive that 
such action could be taken without there 
. having been an omission to carry out the 
obligation imposed by law. 
tion would arise as we indicated on the 
coming into-existence of the goods, It is 
not disputed. before us that the goods 
were in existence at the relevant time. 
Whether they have been fully covered by 
the Acts and the Scheme is now a matter 
of controversy and it is this matter that 
has to be investigated. If they had not 
been fully covered as envisaged by ‘the 
. Act, for that omission action can be taken 
even after the date of the expiry, of the 
Act because of the provision in sub-sec- 
tion (3) of Section I. It is idle to contend 
that the liability gets determined or. the 
liability will be incurred or that the lia- 
bility will occur only on the determina- 
tion of the exact amcunt that was payable 
and only on the policy of insurance being 
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issued. ‘We are unable. to accept - these 
submissions. . 

- - 6 We see no reason to interfere 
with the judgment under appeal. We 
dismiss. the - eae “There will- be no 


order as S to agate 
Appeal dismissed, 





AIR 1976 KERALA 71 
T, CHANDRASEKHARAN MENON AND 
K. K. NARENDRAN, JJ. 
_ Madhavikutty’ Amma, Appellant- v, 
Bhasker, Respondent, 
A. S., No, 207 of 1973, D/- 4-2-1975. 
(A) Travancore Nair Act (IE of 1100), 
= 4, 5, 6, 7 — Provisions are saved by 
S. 29 (2) of the Hindu Marriage Act (1955). 
(Hindu Marriage Act (1955), S. 29 (2)). 
The provisions of Ss, 4, 5, 6 and 7 of 


.the Travancore Nair Act relating to dis- 


solution of marriage confer a right under 


` that special. Act to obtain a dissolution af 


a Hindu marriage in respect of parties. 
governed by that Act, The - provisions 
are, therefore, saved by Section 29 (2) of 
the Hindu Marriage Act and the marriage 


‘will have to be dissolved in accordance 


with the provisions of the Travancore 
Nair Act. (Para 10) 
: (B) Travancore Nair Act (IE of 1100), 
S. 7(4) read with Nair 
Rules, Rr. 46, 47 — Powers of High Court 
in appeal — Powers are limited, . High 
Court cannot go behind verdict to ascer~ 
tain whether there is sufficient supporting 
evidence, (Para 19) 
(C) Travancore - Nair Act Delegates 
Rules, Rr. 46, 47 — Verdict of the dele- 
gates — Delegates should avoid a general 
verdict and should give opinion on princi- 
pal facts in respect of grounds for disso- 
lution. (Para 20) 
` (D) Travancore Nair Act (II of 1100), 
S. 4 — Grounds for dissolution — Such 
grounds are not required to be established 
by proof beyond reasonable doubt." 


Though under the Act, if the mar- 
riage is to be dissolved, not by agreement, 
then there should be some grounds for the 
dissolution, it would be unreasonable to 
hold that such grounds should be estab~ 
lished. by proof beyond reasonable doubt 
as in criminal proceedings; the proof need 
be as only in a civil case, (Pata 22) 

It will not be proper to import the 
considerations under the English law or 
under the Hindu Law in regard to divorce 
under the Nair Act. Under this Act the 


1S/A'T/D356/75/RSK 


Act Delegates ~ 


72 Ker, {Prs. 1-4] - 


husband and wife are at liberty to put an 
end to the marriage tie without assigning 
any reason for the same. The formalities 
are prescribed to check the abuse of the 
right of free divorce. Under Section 7 (8) 
the decision on the facts in respect of the 
grounds for dissolution shall be the deci- 
sion of the majority of the delegates be- 
fore whom the trial is held. The verdict 
of the maiority of the delegates has to be 
accepted by the Court. The appellate 
Court is also given the power to interfere 
with the verdict of the delegates only if 
it is vitiated by fraud or material defect 
or mistake or unsupported by evidence, 


(Para 22) 
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K. Sudhakaran and K. K. Babu, for 
Appellant; V. Vysan Poti, for Respondent. 
CHANDRASEKHARAN MENON, J.:— 
This appeal arises out of an application 
filed for dissolution of marriage under 
the provisions of the Travancore Nair Act 
Il of 1100 (hereinafter referred to as the 
Act). The wife who was the counter- 
petitioner in the Court below is the’ ap- 
pellant herein, the Court below having 
allowed the application filed by the hus- 
band for dissolution of the marriage under 
Sections 5, 6 and 7 of the Regulation. 

2. The parties who belong to the 
Nair community governed by the Act 
were married on 13-12-1953. At that 
time the respondent was employed in an 
oil company at Kuwait; he was there 
from 1947 onwards. After the marriage 
the appellant was also taken to Kuwait 
where they lived together till September, 
1962 and three children were born io 
them. At the time of filing the petition 
for dissolution the children were aged 15, 
14 and 13 respectively. 

3. The appellant and the respon- 
dent returned to Kerala in September, 
1962. By that time the respondent had 
deposited Rs. 20,000/- in bank in the 
name of the appellant. The husband also 
alleges that she had been given orna- 
ments worth about Rs. 30,000/-. The 
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husband’s contention in his application 
for dissolutior. of marriage was that in 
spite of repeated requests the appellant 
refused to join him at Kuwait, after they 
returned to Kerala in 1962. It is also 
alleged that the appellant refused to 
treat the respondent with love and affec- 
tion. .On the other hand, she was treat- 


dng him with habitual cruelty even when 


she was living with him in Kuwait. The 
acts alleged in the petition for dissolution 
as example of cruel behaviour are the 
following:— 

(1) She used to abuse the petitioner 
and. hit relatives in the most vulgar and 
abusive language; 

(2) She inflicted serious wounds on 
the petitioner with a weapon; 

{3) She arranged a stranger to man- 
handle the petitioner; . 

(4) She refused to give food to the 
petitioner for days together; 

(5) She abused her own mother in 
the presence of the petitioner for serving 
food to him when she refused to do so on 
a visit to theiz house; _ 

(6) She burnt the valuable cloths pur-. 
chased by the petitioner for his relations; 

(7) She sent false petitions to the 
police against the relatives of the peti- 
tioner; 

(8) She threw boiled dirty water. 
when he was neatly dressed to go out; 

(9) She trespased into a building - 
rented out by the petitioner to a tenant 
and thus caused nuisance to the tenant 
and trouble to the petitioner. She was 
also causing nuisance to the persons who 
were entrusted with the cultivation of 
the paddy field belongiat to the peti- 
tioner; , 


(10) She was living aone in a sepa- 
rate house at Trivandrum without the 
consent and against the wishes of the peti- 
tioner and leading a bad and adulterous 
life. It is also alleged that the respondent 
is not looking after the children properly. 
She is threatening the petitioner with the 
institution of oroceedings against him. She 
sent petitions against the petitioner to the 
authorities in Kuwait.” 

4, The grounds alleged for divorce’ 
are :— 

(a) The habitual cruelty of the appel- 
lant is grave and unbearable and the res- 
pondent fears danger to the security of 
his person to be in the company of the’ 
appellant; 

(b) The incompatibility of tempera- 
ment between the respondent and the ap- 
pellant is such that it is impossible to live 


_ together as husband and wife; and 
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(c) The appellant is continuously 
living in adultery with persons whose 
names and: addresses could not be known 


to the respondent in spite of diligent ea- 


quiry, 

5. The appellent filed detailed ais 
jections to the application for dissoluticn. 
According to‘her, herself and her husband 
were residing together happily as husband 
and wife from the date of their marriaze 
till 1962 at Kuwait. In 1961 her elder 
brother, who’ has married a cousin sister 


of the respondent and who was at tkat- 


time employed at Kuwait wanted her to 
sign a partition deed of her family pro- 
perties, which was drafted without ber 
knowledge and consent. She declined to 
sign the document, because according to 
her the partition was not made properly 
and she was not allotted her due share in 
the properties. Therefore, her brother — 


Velappan Nair (C. V. Nair) — became ea-. 


raged at her anc wanted to teach her a 
lesson. It was at his instance that the av- 
pellant was taken to er house by tie 
respondent in 1962. The respondent is 
alleged to have left Kerala towards the 
end of 1962 leaving her with her moth=r 
and sister at her house at Vengannur. Tne 
appellant alleges that from that date oa- 
wards the respondent had refused to give 
anything for the maintenance of the as- 
pellant or her three children who are re- 
siding with her. At the instance of her 
father she sent a petition to the Indian 
Embassy at Kuwait claiming maintenance. 
She claims that she has no illwill agairst 
the respondent. The allegation made 
against her in regard to adultery and 
habitual cruelty are stoutly and totally 
denied. Nor does she agree that there is 
incompatibility of temparament betwe2n 
ber and the respendent. The respondent 
is alleged to be residing in the house of 


the wife of C. V. Nair and the petition is’ 


alleged to have been filed due to the in- 
stigation of the relatives of the respon- 
dent including C. V. Nair. The appellant 
also claims that if the petition is allow=d 
the respondent should be directed to pay 
Rs. 5,000/- as compensation to her. Be- 
sides, she prayed that the husband should 
be directed to pay Rs. 500/- per month 
for the maintenence of herself and her 
children. 


6. The petition was enquired into 
with the help of 7 delegates who were 
selected as per the rules under the Neir 
Act by order dated 1-9-1272. 

7. The respondent was examin2d 
as P. W. 1, while the appellant was exa- 
mined as. C. P.. W. 1 and the eldest son 
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was examined as C, P. W. 2. After the 
evidence was recorded and the counsel 
appearing. on both sides were heard, the 
delegates were charged by the Court as 
provided in Rule 35 under the Act. After 
finishing the charge the delegates were 
asked to pronounce their verdict on the 
question of fact to be decided in the case. 
The verdict of the delegates was convey- 
ed to the Court by their foreman which 
was recorded by the Court. The verdict 
of the majority of the delegates on the 
question whether the appellant was treat- 
ing the respondent with habitual cruelty 
was that the respondent had proved that 
the appellant had so treated him. The 
delegates also unanimously gave the 
opinion that the respondent has not been 
able to prove that the appellant was 
living in adultery as alleged. On the 
question of incompatibility of tempera- 
ment between the parties the delegates 
by a majority gave the verdict that the 
evidence on record proves that the tem- 
peraments of the appellant and the res- 
pondent are incompatible with each other. 
In accordance with the verdict recorded 
the Court declared the marriage between 
the parties dissolved. As regards the 
quantum of maintenance allowance al- 
lowable the Court was of the view that 
the respondent had to pay compensation 
of Rs. 5,000/- to the appellant. During 
the pendency of the enquiry on a peti- 
tion filed by the appellant the Court had 
ordered that the respondent should pay a 
monthly allowance at the rate of Rs. 100/- 
to the first child and at the rate of Rs. 75/- 
each to the other two children. In the 
final. order that was passed in the case 
the Court found that there is no reason to 
change the quantum of maintenance al- 
lowance to be given by the respondent 
for the upkeep and education of the 


‘children as long as they are in the custody 


of the mother. The children were minors 
at the time. It is from this order of dis- 
solution of marriage that the wife has 
come up in appeal, 


8. A Memorandum of Cross Ap- 
peal has also been filed by the respondent 
as regards the compensation and the main- 
tenance that has been directed to be paid 
by him. Objection has also been taken to 
the finding entered by the delegates in 
respect of the point whether the appel- 
lant was living in adultery. 

9. It is strongly contended by Sri. 
K. Sudhakaran, learned: counsel for the 
appellant that the verdict of the majority 
of the delegates in regard to the points 
decided against the petitioner is unsup- 
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ported by evidence. It is alleged that 
‘they have returned the verdict under mis- 
apprehensions and mistaken notions It 
is pointed out that the cruelty alleged is 
in regard to what happened 10 years be- 
fore the filing of the petition and which 
the husband had either condoned or put 
up with, It is also argued that habitual 
cruelty mentioned: in the Act can only be 
as defined in the case of Russel v. Russel, 
viz., conduct of such a character as to have 
caused danger to life limb or health or as 
to give rise to a reasonable apprehension 
of danger, The delegates were not clear- 
ly explained about what amounts to legal 
cruelty. . According to- the learned coun- 
sel nothing alleged in the petition would 
amount to legal cruelty. Mr, Sudhakaran 


urges that the delegates were also under” 


the mis-apprehension and mistaken notion 
regarding what is incompatibility of tem- 
perament in the Act. The verdict of the 
majority of the delegates it is said is ab- 
solutely without any support of evidence. 
Another point that Mr. Sudhakaran put 
forth is that the learned Munsiff failed to 
observe the provisions of Rule 35 of the 
Nair Act Delegates Rules. The learned 
Munsiff ought to have laid down the law 
by which the delegates are to be guided 
as provided in Rule 35.: It is finally 
argued that the verdict of the delegates is 
vitiated by fraud as some of them were 
influenced by the husband and his people. 
“A point was also taken in the arguments’ 
` on behalf of the appellant ‘that'as efter 
the Hindu Marriage Act Nairs are brought 
within the purview of the term ‘Hindu’, 
dissolution can only be effected if the 
. grounds specified under the Hindu Mar- 
riage Act for divorce are available. 
10. We have no hesitation in re~ 
jecting the appellant’s contention that the 


marriage could be dissolved only if the | 
grounds specified under the Hindu Mar- 


riage Act for divorce are available. This 
contention ignores the provision in the said 
Act, viz., Section 29 (2) which states that 
‘nothing contained in the Act shall be 
deemed to affect any right recognised: by. 
custom or conferred by any special enact~ 
ment to obtain the dissolution of a Hindu 
marriage, whether solemnized before or 
after the commencement of the Act. ‘The 
relevant provisions in the Act relating to. 
dissolution of marriage is a right confer- 
red by a special enactment to obtain the 
dissolution of a Hindu marriage in respect 
of parties governed by that Act. The 
provisions are, therefore, saved by Sec~ 
tion 29 (2) of the Hindu Marriage Act and 
the marriage will have to bé dissolved in 
accordance with the provisions in the Act. 


A.L R. 


a S 9 Before going into the various 
other questions that have been raÏse® by 
the appellant it would: be advantageous: if 
we refer to the relevant provisions in re- 
gard to dissolution of marriage under the 
Act. .Under Section 4 of the Act a mar- 
riage may be dissolved in one of the fole 
lowing ways, that is to say:— 

fi) by. the death of either party: or 

(ii) by mutual consent evidenced: by a 
registered instrument; or ` 

ii) by a formal order of dissolution,, 
Under Section 5, ‘a husband or wife may, 
notwithstanding anything contained in the 
Civil Courts Regulation, present a petition. 
for dissolution of the marriage, under Sec- 
tion 4, clause (tii), in the Court of the Dis. 


trict Munsiff within the Iocal limits of 


whose jurisdiction .the respondent resides, 
carries on business, or personally works: 
for gain; or, if the respondent resides, car- 
ries on business or personally works: for 
gain in any place outside Travancore, in 
the Court of the District Munsiff within. 
whose jurisdiction the petitioner resides, 
on any of the following grounds, namely 
insanity, incurable disease, impatency, in- 
compatibility of temperament, habitual! 
cruelty, adultery or change of religions 
Provided that the wife shall herself be. 
competent to apply for divorce if she. has. 
completed sixteen years of age.” Under 
Section 6 of the Act ‘a copy of such peti- 
tion as aforesaid shall be served on. the 
respondent at the expense of the peti» 
tioner, and in the manner provided for the 
service of summons on a defendant in the 
Code of Civil Procedure,’ Section. T may 
be quoted in extenso: 

“7 (1) (a} Where the petitioner al» 
leges adultery as the ground for dissolu~ 
tion and where the respondent oppases the 
prayer for. dissolution, the petition. shall 
be dismissed unless the person with. whom. 
adultery is alleged: to have been commit+ 
ted is impleaded as co-respondent: 

Provided such person is known end 
alive and his whereabouts can be ascer 
tained on a diligent enquiry < 


Provided also that, in cases where the. 
petitioner is the wife, the co-respondent. 
need not be impleaded. 

(by If the petition is not dismissed, 
copy of the petition shall be served, in the 
manner aforesaid, also on the co-respon~ 
dent if any. «=~ v : ` 

(c} Notwithstanding anything contain= 
ed in the previous paragraphs, the Court. 
may, if it is not satisfied with the good 
faith of the allegation contained in the 
petition mentioned therein’ or that the 
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sary or has not connived at or.not con- 
doned the adultery set forth in the. peti- 
tien or that there has been no unnecessary 
or improper delay in presenting the peti- 
tion, dismiss the same. - 


(2): Three. months after the service ot 


the copy: as aforesaid, if the petition is not 
withdrawn in the meantime, and ..- 
(a) If the petition is not opposed: with 
respect to any of the grounds mentioned 
in Section -5, or if the respondent, while 
denying the allegations contained in. the 
petition, agrees to the dissolution, the 
Court shall, without going into the grounds 
alleged, declare in. writing the marriage 
dissolved; 


(b) If the rèspondent does not agree 
to the proposed dissolution and denies the 
allegations in the petition, the Court shall 
enquire into the allegations in the peti- 
tion and .after, considering the evidence 
adduced. by the parties, shall order the 
dissolution of the marriage if the grounds 
set forth in the petition are made out, and 
shall dismiss the same in zase they are not 
made out. 


(3) At the time of passing the. -order 
referred to in sub-section ` (2). 

(a) If the petitioner is the husband 
and his prayer is granted, the Court shall, 
except where the respondent lives in adul- 
tery or has changed her religion, award to 


the wife such compensation not exceed- ` 


ing Rs. 5,000 Or such monthly allowance 
till her re-marriage as would be proper 
under the circumstances, having regard 
to the position, means and. circumstances 
of the parties; 

(b) If the petilonei is the wife- and 
her prayer is granted on the ground of 
adultery, habitual, cruelty, or change of 
religion, the Court shall elso decree in her 
favour such compensation not exceeding 
Rs. 5,000 or such monthly allowance till 
her remarriage as. would be proper under 
ihe circumstances having regard to the 
position; . means ‘and circumstances of the 
‘parties, f 

Explanation : “Habitual cruelty’ shall 
include wilful desertion for a period of 
two years or more and shall also include 
persistent neglect on the part of the hus- 
band to maintain the wife. 


(4) Subject -to the provisions- tof the 
Code of Civil Procedure, the rules framed 
by Government under sub-section (8) of 
this Section, and the provisions of the 
Limitation Regulation applicable to ap- 
‘pealg from original decrees, an appeal 
shall lie to the High-Court at the insta- 
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nce of any aggrieved party from any 
decision of the District Munsiff relating 
to dissolution, or award, or both, except 
when it relates exclusively to costs; and 
when an appeal is preferred court-fee 
shall be levied on ‘the value of the sub- 
ject-matter in appeal under the Court-fees 
Regulation. 


Provided - that | no appeal shall lie 
against a decision. of the District Munsiff 
relating . to the dissolution of marriage 
except on the ground of the decision be- 
ing contrary to some law or usage having 
the force of law, or of some substantial 
error or defect in the procedure or in- 
vestigation of the case, which may have 
produced. error or defect in the decision 
of the case, 


(5) In so far as it aik payment of 
compensation or costs, an order of the 
District Munsiff or an order passed on ap- 
peal shall, subject to the provisions of the 
Limitation Regulation relating to the ex- 
ecution of decrees be executable as a de- 
cree. 

Provided, however, that an order of 
the District Munsiff awarding compensa- 
tion shall become executable only on pay- 
ment of court-fee on the sum adjudged. 


(6) Save in so far as they may be in- 
consistent with anything contained in this 
section or with rules framed by Govern- 
ment under sub-section (8) of this section, 
the provisions of the Code of Civil Proce- 
dure relating to the trial of a suit shall 
apply to all proceedings under this sec- 
tion: 

Provided that all EE under 
this section either before a Court or be- 
fore a commissioner ‘appointed by a Court 
shall be held in camera and that publica- 
tion of any account of such proceedings 
except the final order and the decree 
thereon, shall be punishable with: simple 
imprisonment for a term of six months, or 
with fine which may extend to Rs. L 000 
or both :— 

Provided also that the parties may 
give evidence against each other by means 
of affidavits and maybe compelled to ap- 
pear to give oral evidence. only for cross- 
examination on the affidavits. ` 

(7) The costs.decreed in favour of the 
petitioner may be made-payable by the 
co-respondent to the proceedings, if any. 

(8) (a) The Government shall, in ac- 
cordance -with rules to be framed, appoint 
persons within the jurisdiction of each 
district munsiff to be delegates to aid in 
an enquiry under this chapter. The per- 
sons so appointed: shall be Nairs, males or 
females and their names shall be pub- 
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ished in the Government gazette. The 
delegates to aid in an enquiry shall be 
selected by the Court in rotation from 
the delegates appointed for each Court, 
and the decision on the facts in respect of 
the grounds for dissolution shall be the 
decision of the majority of the delegates 
before whom the trial is held, questions 
of law and procedure alone being deter- 
mined by the presiding Munsiff. 

(b) The Government may also frame 
rules providing for the qualifications of 
the delegates, the number of delegates re- 
quired for each trial, the choosing of the 
delegates, the duties of the Munsiffs and 
of the delegates other than those specifi- 
cally provided for; the procedure to be 
followed in case of difference of opinion 
among the delegates, the interference by 
the High Court with the verdict of the de~ 
legates, and generally for the purpose of 
giving effect to the provisions of para- 
graph (a) of this sub-section. 

(9) During an enquiry for dissolution 
of a marriage under this chapter, the 
Court may, from time to time, pass such 
interim orders and make such provisions 
in the final order as it may deem just and 
proper with respect to the custody, main- 
tenance, education and marriage of the 
minor children the dissolution of the mar- 

- riage of whose parents is the subject of 
such enquiry.” 

12. Rules have been framed under 
Section 7 of the Act called the Nayar Act 
Delegates Rules. Under Rule 37, it is the 
duty of the Munsiffi— 

“(a) to decide all questions of law 
arising in the course of the trial and 
especially all questions as to the relevancy 
of facts which it is proposed to prove and 
the admissibility of evidence or the pro~ 
priety of questions asked ‘by or on be- 
half of the parties, and in his discretion 
to prevent the production of inadmissible 
evidence whether it is or is not objected 
to by the parties; 

(b) to decide upon the meaning and 
construction of all documents given in 
evidence at the enquiry; ; 

(c) to decide upon all matters of: fact 
which it may be necessary to prove in 
order. to enable evidence of particular 
matters to be given; 

(d) to decide whether any question 
which arises is for himself or for the de- 
legates, upon which point his decision 
shall bind the delegates.” 

Under Rule 38, 

“The Munsiff may, if he thinks pro- 
per, in the course of his summing up, ex- 
press his opinion upon any question of fact 
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or upon any question of mixed law and 
fact relevant to the proceedings.” 
Rule 39 deals with duties of delegates: 

"39. It is the duty of the delegates— 

(a) to decide which view of the facts 
is true and then to return the verdict 
which under such view ought according 
to the direction of the Munsiff to be rex 
turned; 

(b) to determine the meaning of all 
technical terms (other than terms of law) 
and words used in an unusual sense which 
it may be necessary to determine, whe- 
ther such words occur in document or not; 

(c) to decide. all questions which ac- 
cording to law are to be deemed auestiong 
of fact; 

(d) to decide whether general indef- 
nite expressions do or do not apply to 
particular cases unless such expressions 
refer to legal procedure or unless their 
meaning is ascertained by law, in either 
of which cases it is the duty of the Mun- 
siff to decide their meaning.” 


13. After the Munsiff has finished 
his charge, the delegates may retire to 
consider their verdict; and, except with 
the leave of the Court, no person other 
than a delegate for that trial shall speak 
to or hold ary communication with any 
delegate. When the delegates have con- 
sidered their verdict, the foreman shall 
inform the Munsiff what is their verdict 
or what is the verdict of a majority. The 
Munsiff shall record the verdict in his own 
hand. If the verdict is not clear or com- 
plete, the Munsiff may ask the delegates 
such questions as are necessary to ascer~ 
tain what their verdict is and in all such 
cases the questions and the answers to 
them shall also be recorded. 


14, Rule 44 provides for amend- 
ing the verdict: ‘when, by accident or 
mistake, a wrong verdict is delivered, the 
delegates may, before or immediately 
after it is recarded, amend the verdict and 
it shall stand as ultimately amended: pro- 
vided that in all such cases the Munsiff 
shall clearly record the circumstances | 
that led' to the amendment. If the verdict 
given does not disclose the decision by a 
majority of the delegates on any fact or 
facts necessary for the disposal of the en- 
quiry before the Court, the Court may 
discharge the delegates and hold a fresh 
trial with other delegates. 

15. If the verdict of the delegates 
or the majority of the delegates in any 
rules having the force of law, is vitiated 
by fraud or material defect or mistake or 
is unsupported by any evidence, the High 
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Court may set aside their verdict and 
order a fresh trial. Except in cases men- 
tioned.in Rule 46, no verdict of the dele- 
gates or of a majority of the delegates in 
any enquiry shall be set aside for any ir- 
regularity error, or omission, in the course 
of the enquiry except when such irregula- 
Tity, error or omission has, in the opinion 
of the High Court, materially prejudiced 
the party or parties and occasioned a 
failure of justice. 

16. We will now examine the de- 
cision that has been rendered in the case. 
It was the verdict of the majority of the 
delegates who considered: the evidence 
on the issue that the respondent has 
proved that the appellant treated him 
‘ with habitual cruelty. ‘Therefore, the 
Court recorded that finding in favour of 
-the respondent. The delegates by a majo- 
rity of 5 to 2 gave the verdict that the 
evidence on record proves that the tem- 
perament of the appellant and the respon- 
dent are incompatible with each other. 
Therefore, the Court found that the res- 
pondent had proved the ground, 

17. In Manomony Pillai v. Velayu- 
dhan Pillai, ((1933) 23 Trav LJ 512) a 
Division Bench of the Travancore High 
Court had considered the scope of the re- 
levant rules framed under the Act in re- 
gard to dissolution of marriage. There in 
a well considered judgment, if I may say 
so, with respect Justice Sivasankara Pillai 
speaking for the Bench stated that: 


~ “On an enquiry in matrimonial causes, 
with the help of delegates, under Chap- 
ter 2 of the Nair Regulation, the Court, in 
a proper summing up must, as in the 
analogous case of a trial by jury else- 
where formulate and specify simple issues 
for consideration and collate the evidence 
pro and con bearing upon the issues in 
order to assist, the delegates to arrive at 
the correct decision thereon. The Judge 
in charging the delegates shall endeavour 
to speak in manner simple and direct, 
The charge must not be involved and in 
extravagant language.” ‘ 
: His Lordship further stated: 


“The grounds on which dissolution of 
marriage could be ordered are given in 
Section 5 of the regulation. -Section 7, 
Clause 8{a) makes mention of ‘the deci- 
sion on the facts in respect of the grounds 
for dissolution’ and enacts that the deci- 
sion of the majority of the delegates on 
them shall: prevail. Rule 35 is slightly 
different from Section 297 of the Criminal 
'P. C. in that in the former the Muntiff is 
directed to specify the points on which 
the verdict is required in his charge to the 
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delegates. No doubt the law does not 
prescribe any particular form in which 
the jury ought to return the verdict, and 
they are at liberty to deliver it in any 
form which they think fit. But instead of 
being satisfied with what is called a ‘gene- 
ral verdict? it may perhaps be better if 
the opinion of the delegates is taken about 
the principal facts in respect of the 
grounds for dissolution. I do not however 
propose to express a decisive opinion on 
this matter which is not without some 
importance.” . 

18. In Narayana Pillai v. Janaki 
Amma, ((1934) 24 Trav LJ 451) the res- 
tricted powers of the Court of appeal 
under Rule 46 is clearly indicated. It is 
specifically stated therein that it is not 
for the appellate Court to weigh the evi- 
dence in golden scales and determine 
whether the verdict is sustainable. The 
Court cannot interfere when there is only 
some mere irregularity, error or omission. 


19. - In Sankaran Nair v. Bhargavi 
Pillai, 1953 Ker LT 700 = (AIR 1954 Trav 
Co 158) a Division Bench of the Tra- 
vancore-Cochin High Court, Chief Justice 
Koshi and Justice T. K, Joseph pointed 
out, following (1934) 24 Trav LJ 451, that 
a conjoint: effect of Section 7(4} and 
Rules 46 and 47 is that the powers of the 
High Court hearing appeals under. the 
Nair Act are very limited. It is not open 
for the High Court to go behind the ver- 
dict and see whether there is sufficient 
evidence to justify the same. 


20. On the basis of these decisions 
when the case on hand is examined it is 
clear that it is difficult for this Court to 
interfere with the verdict of the delegates 
which had been accepted by the lower 
Court. No doubt as pointed out in (1933) 
23 Trav LJ 512, instead of being satisfied 
with what is called a ‘general verdict’ it 
may perhaps be better if the opinion of 
the delegates is taken about the princi- 
pal facts in respect of the grounds for dis- 
solution. However it cannot be said that 
the charge made to the delegates is in 
any way erroneous, in this case. We have 
been taken through the notes of the 
charge and we have to state that the Mun- 
siff was very fair and cautious in charg- 
ing the delegates. We have some doubt 
whether the acts attributed to the appel- 
lant in the case, taking into consideratión 
all the relevant circumstances, have been 
proved and they would amount to habi- 
tual cruelty on her part. However, it is 
not necessary for us to go into that ques- 
tion in detail, because we have absolutely 
no hesitation in concluding that the dele- 
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gates have correctly held that there. is. ini- 
- compatibility of temperament between 
the appellant and the respondent. What 


is incompatibility of temperament has 
been -considered by a Division Bench of. 


the Travancore High Court in Karuna- 
karan Nair v. Saraswathi Amma, (1947 
Trav LR 379). There Justice Sankaran, 
as he then was, speaking for. the bench 
said :— 

“But the duton as 6 what would 
amount -to incompatibility of tempera- 
ment was not considered even in those 
cases. It is necessarily a mixed question 
of law and fact. In Shorter Oxford Eng- 
lish Dictionary the meaning of the word 
‘temperament’ is given as constitution or 


habit of mind. The meaning of the word . 


‘incompatible’ is given as incapable of be- 
ing held together, mutually intolerant, 
discordant, incongruous, inconsistent, 
unable to get on together, at variance, ir- 
reconcilable. Differences between the 
husband and the wife in their habits, 
manners, tastes or outlook on life may be 
said to constitute incompatibility of tem- 
perament as between them in the liberal 
sense of the expression. But it is clear 
that such differences cannot be a ground 
for dissolution of their marriage unless 
` such differences are so serious and grave 
ag to make their conjugal life impossible. 

Extremely grave and ‘serious situations 
` arising out of the insanity, incurable di- 
sease, impotency, habitual cruelty, etc., of 
any of the parties to the. union are alone 
recognised by Sec. 5 of the Nair Act, as 
justifying a dissolution of marriage. In- 
compatibility of temperament being put 
on a par with the other grounds it is clear 
that.the incompatibility contemplated is 
of such an extreme limit as to make the 
continuance of the conjugal life impos- 
sible. Due weight has also to be attached 
to the position and status of the parties 
in considering their alleged incompatibi- 
lity. ” 

21. In this case the verdict of the 
delegates on this question cannot be said 
to be vitiated by any material defect or 
mistake or unsupported by evidence. — 


22. Mr. Sudhakaran, learned coun- 
sel appearing for the appellant ‘argued 
` that before the Court could order dissolu- 
tion of marriage the evidence regarding 

marital offence should be of such nature 
` ag to be accepted- by a Criminal Court 
trying the criminal charge. The Court 
. cannot act on preponderance of probabili- 
. ties; the evidence could lead’ to no other 
conclusion than that the party concerned 
_ is guilty of the marital offence. The proof 


Madhavikutty v. Bhasker (C. Menon J.) 


. the 


ALR. 


should: be beyond all reasonable doubt, He 
referred us to the decision: of the Supreme 
Court. in Bipinchandra~ Jaisingbhai v. 
Prabhavati, (AIR 1957 SC 176); John 
White v. Olive White, ‘(ATR 1958 SC 441) 
and Lachman Utamechand v. Meena, (AIR 
1964 SC 40). According to these decisions 
Mr. Sudhakaran pointed out the law in 
India on: the standard of proof in: a matri- 
monial cause. is proof beyond reasonable 
doubt. . What the Court has to. see in the 
proceedings is whether the respondent has 
proved beyond all reasonable doubt that’ 
the. appellant is guilty of the marital 
offence. The decisions referred to by Sri 
Sudhakaran are decisions under the Hindu 
Marriage Act and the Indian Divorce Act. 
There as per the wording of the statute - 
if the Court concerned is satisfied that any 
of the grounds for granting the relief 
exists in any such case the Court shall 
declare such reliefs. The word ‘satisfied’ 
was held to mean satisfied beyond reason= 
able doubt. The Supreme Court was fol- 
lowing the earlier decisions of the English 
Courts in Matrimonial Causes Act. There 
also the relief in regard to matrimonial 


Offences were to be granted if the Court 


was satisfied on evidence that the case for 
the petitioner had been proved. In a series 
of cases extending over a number of če- 
cades the English Courts said that though 
Proceedings -under Matrimonial 
Causes. Act are not criminal proceedings 
as such the standard of proof beyond rea- 
Sonable doubt was required in such pro- 
ceedings; in divorce as in crime the Court 
had to be satisfied beyond reasonable 
doubt. These decisions cannot, however 
have any application to the proceedings 
under the Act. It might`be noted that 
under Section 7 (8).of the Act the deci- 
sion on the facts in respect of the grounds 
for dissolution shall be the decision of the 
majority of the delegates before whom 
the trial is held. Under the Rules framed 
it is the duty of the delegates to decide 
which view of the facts is true and then 
to return the verdict which under such 
view ought according to the direction of 
the Munsiff to be returned. The verdict 
of the majority of the delegates has to be 
accepted by the Court. The appellate 
Court is also given the power to interfere 
with the verdict of the delegates only if 
it is vitiated by fraud or material defect or 
mistake or unsupported by evidence.- No 
verdict of the delegates or majority of the 
delegates in an enquiry: shall be set aside 
for irregularity, error or omission in the 
course of the enquiry except-when such 
irregularity, error or omission has, in the 
opinion of the High Court, materially pre~- 
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judiced the party or parties and occasion- 
ed a failure of justice. According to us it 
will not be proper to import the conside- 


rations under the English law or under the | 


Hindu law in regard to divorce under: the 
Act. It might be noted that before ‘the 
statute. came to replace the customary 
law regarding divorce, divorce was rather 
free among Marumakkathayees, There 
was at that time no formality required 
for divorce; mere imtention. to separate 
being enough to effect dissolution of nar- 
riage. In Narayanan v. Kunjikutty Kusty, 
(20 Trav LR 65: it was held that no for- 
malities are necessary to divorce a mar- 
ried woman, There, a nair lady sued for 
maintenance against her husband. The 
husband denied the fact of marriage in 
the written statament, Ht was held that, 
that was enough to effec’ a dissolution of 
marriage. In Kochukunju. v. Ulakan 
Padmanabhan, (1914) 4 Trav LJ 17 the 
statement of law in 20 Trav LR 65 was 


approved, The Nair.Act only prescribes: 


certain. formalities to effect dissolution of 
marriage. -It might be noted that under 
the Act the husband and. wife are at 
liberty to put an end to the marriage tie 
without assigning any reason for the same, 
The formalities are prescribed to ch=ck 
_the abuse of the right of free divorce and 
the law is made stricter in the case of 
husbands who seek a divorce, their wives 
being entitled to compensation in sach 
cases, Though es stated by P. R. Sundara 
Aiyar, in his well-known treatise on Mela- 
bar and Aliyasanthana Law, marriage has 
been recognised as a social institution in 
Malabar from early times and all evi- 
dence goes to show that the sexual rela~ 
tions there by no means’ compare - m= 
favourably in -point of fixity and purity 
with the sexual relations obtaining else- 
where in India, divorce was always free 
and easy. 
divorce could be obtained led to some mis- 
taken notion that Malabar Law does not 
recognize marriage as a legal institution. 
It was indeed very difficult for Engtish 
Lawyers steeped in motions and sltib- 
boleths of English Law tc reconcile them= 
selves to the idea that a sexual union, on 
which no rights of property or inheritance 
are founded, terminable at the will of 
either party, subject at best to certain 
conventional restraints among the more 
respectable classes such as a money pay- 


ment and the control of the relations. 


could constitute a valid legal marriage,” 
This state of affairs was taken into corsi« 
deration when the personal law was statu- 
torily codified in the three jurisdicticns, 
Travancore, Cochin and Malabar. Under 
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the Madras Marumakkathayam Act and 
the Cochin Nair Act, no ground need be - 
alleged for dissolution of a marriage. 
Therefore, though under the Travancore 
Nair Act, if the marriage is to be dis- 
solved, not by’ agreement, then there 
should be some grounds for the dissolu- 
tion, it would be unreasonable to hold 
that such grounds should be established 
by proof beyond reasonable doubt as in 
criminal proceedings; the proof need he 
as only in a civil case, 

23. It might be noted in this con- 
nection that in England, there has been a 
re-thinking on the question whether so 
far as the grounds for divorce are con- 
cerned there should be proof beyond rea- 
sonable doubt. In Blyth v. Blyth, (1966-2 
WLR 634) Lord Denning observed that in 
regard to grounds for divorce, the same 
like in a civil case may be proved by pre- 
ponderance of probability but the degree 
of probability depends on the subject- 
matter, in proportion as the offence is 
grave, so ought the proof to be clear. 

24, In 1948 the High Court of 
Australia refused to follow the dictum 
that adultery must be proved with the 
same strictness as is required in a crimi- 
nal case: In Wright v. Wright, (1948) 77 
CLR 191, Dixon, J., as he then was satd— 


“While our decision is that the civil 

and not the criminal standard of persua- 
sion applies to matrimonial causes includ- 
ing issues of adultery, the difference in 
the effect is not as great as is sometimes 
represented, This is because, as is point- 
ed out in the judgments in Briginshaw v. 
Briginshaw, the nature and gravity of an 
issue necessarily determines the manner 
of attaining’ reasonable satisfaction of the 
truth of the issue and because the pre- 
sumption of innocence is to be taken into 
account,” 
No doubt, as far as cases under the Hindu 
Marriage Act and the Indian Divorce Act 
are concerned we are bound by the deci- 
sions of the Supreme Court referred to 
earlier. But that does not mean that we 
should now make applicable principles 
underlying those decisions to cases under 
the Nair Act, for the reasons we have 
stated earlier, 


25. Therefore, we find that the 
Judgment and decree of the Court below 
in directing dissolution of marriage is 
correct and the appeal will have to be 

issed, As regards the Cross-Appeal 
filed also nothing has been brought to our 
notice which could persuade us to differ 
from the view taken by the Court below 
on the findings canvassed against therein, 
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should in spite of the clear finding of the 
lower Court again raise his contention 
that the wife is guilty of adultery; to say 
the least it is indicative of an unbecoming 
attitude on his part. There is no proof 
whatsoever at all in regard to allegation 
of adultery made against his wife. We 
have no hesitation in stating that it is a 
false allegation. In regard to the com- 
pensation awarded and: the maintenance 
directed to be paid, we see no reason to 
differ from the decision rendered on the 
same by the Court below. Therefore, we 
dismiss the appeal as well as the cross 
appeal but in the circumstances of the 
case without costs, Z 
Appeal dismissed. 
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K. E. Appukutty, Appellant v. Ex- 
ecutive Officer, Madai Panchayat and 
others, Respondents. 

O. P. No. 5403 of 1974, D/- 2-1-1975. 

(A) Kerala Cinema (Regulation) Act 
(1958), Section 5 (7) — Appeal against 
grant. of permission — Fact that license 
had not been granted ‘is not relevant in 
considering merits of the appeal. 


(B) Constitution of India, Article 226 
— Locus standi — Order granting per- 
mission under Section 6 of the Kerala 
Cinema (Regulation) Act, 1958 — Existing 
exhibitor of cinematographic films can 
challenge the order, (Kerala Cinema (Re- 
gulation) Act (1958), Ss. 5, 6). 

The whole scheme behind Sections 5 
and 6 of the Cinema (Regulation) Act has 
to be looked into to see if a person like 
the petitioner existing exhibitor of cine- 
matographic films is a person aggrieved in 
the matter of granting licence or permis- 
sion under the Sections and having regard 
to the right given to him to object to such 
issuance of licence or direction, he would 
certainly be a person aggrieved in the 


matter. AIR 1965 Ker 301, Relied on. - 

. (Para 10) 
Cases - Referred: Chronological Paras 
AIR 1975 Ker 9 = 1974 Ker LT 860 10 
(1967) 2 QB 362 - 10 


AIR: 1965 Ker 301 = 1965 Ker LT 284° 10 
(1961) 1 QB 278 = (1960) 3 WLR 866 10 
1961 AC 617 = (1961) 2 All ER 504 10 

V. Sivaraman Nair, V. M, Nayanar 
and K. Raveendran, for Appellant; K. P. 
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K. E. Appukutty v. Madai Panchayat (T. C. Menon J.) 
It is most unfortunate that the husband 


. Panchayat and 


(Para 7) ` 


A.I. R. 


Radhakrishna Menon, K. K. Ravindranath 
and K. Venugopalan, Gəvt. Pleader, (for 
Nos. 1 and 2), M. P. R. Nair,.P. F. Francis 
and M. K. Chandramohan Das, (for No. 4), 
for Respondents. 

ORDER :— An exhibitor of cinemato- 
graphic films who is having his theatre 
within the Madai Panchayat has filed. this 
Original Petition wherein he prays for 
quashing the permission granted to the 
fourth respondent to construct a.tempo- 
rary cinema theatre in R. S. 78/1 of 
Pudiyangadi desom, within the Madai 
also for quashing the 
licence granted to the 4th respondent on 
30-10-1974 with the further prayer for a 
direction in the nature of mandamus to 
the first respondent not to grant or renew 
licence to the 4th respondent. for his tem- 
porary cinema theatre and also for an in- 
junction directing the fourth respondent 
not to exhibit cinema shows in the “Star 
Talkies” Pudiyangadi desom, Madai Pan~. 
chayat and also for directing the first res- 
pondent not to renew licence granted to 
the 4th respondent to exhibit cinema 
shows in the said theatre till final disposal- 
of the Original Petition. 

2. The 4th respondent appears to 
have filed an application for permission to 
construct a temporary cinema shed in 
R. S. No. 78/1 of Pudiyangadi desom in 
Madai Panchayat. It would appear that 
permission was granted for the construc- 
tion of a temporary cinema shed on 15-4- 
1974. The petitioner who is running a 
cinema theatre in the same panchayat area 
filed an appeal before the Panchayat, 
questioning the permission granted -to the 


. 4th respondent to construct the temporary 


cinema shed. In a cryptic order contain~ 
ed in a resolution whieh is produced as 
Ext. P-2 in the case that appeal was dis- 
missed on the ground that the Executive 
Officer has not granted: any licence to the 
4th respondent for conduct of the cinema. 
Ext. P-1 is a copy of the appeal filed by 
the petitioner in the matter. In the first 
paragraph of Exhibit P-1 itself it is stated 
that despite very serious objections filed 
regarding the suitability of the site con= 
cerned for exhibition of cinema shows the 
Executive Officer has granted ‘permission 
for the construction of a shed for the ex- 
hibition of cinema shows which decision 
was impugned in the appeal. The prayer 
in the appeal itself is that the permission 
granted to the 4th respondent to construct 
a building in the site proposed by him 
may be quashed. By Ext. P-4 the peti- 
tioner filed a revision in the matter to the 
Collector of Cannanore who is the third 
respondent in the Original Petition. 
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consequence: to reflect about the constitu- 
‘tion of this firm. This relationship only en- 
akles to presume that they are members of 
a’ joint any bet not that thé business is 
also a joint family business. eS 
q IR In sch a stato of affairs, more 
perticularly when the suit against the ap- 
plicant No. 1 was dismissed in the circumst- 
ances statcd herein above, the Court below 
could not have proceeded ex parte aganist ap- 
plicant No. 2 on the basis of service of 
summons for it on applicant No, 1. 
13.° ~Revarding the constitution of 
the {rn (applicant No. 2) there could be 
either of the three pnssibilities; 
(i) a trado name of an indivicucl; 


or 
(ii) a partnership firm; 
o 


v r ; 

Gii) a joint Hindu -family .ecrrying on 
‘business in this frm name. 

14 Applicant No. 1 having. been 
diccharred by the plaintiff from the suit, 
it is out of question that he as the sole 
propristor carries on business under the name 
and style of M/s. Mattulal Kashinath. Thus, 
the other “two possibilities survive i. e. it is 
either a partnership firm or a joint Hindu 
family , Assuming it (to be) either of 
the two, I sha’l proceed to examine whether 
the scrvice for it on applicant No. 1, in the 
set of circumstences already’ discussed above 
was proper. - 


. 5 Tirst, I proceed tc discuss assum- 
ing it to be a partnership firm. The rele- 
vant rule provicing for service of summons 
when it is sued as such is rule 3 of O. 30 
C: P, ©. It provides that summons shall 
be sorved either upon any one cr more of 
the partners; or at the -principal place at 
whic 
` upon any person having at the time of ser- 
vice the control or management of the part- 
ncrship business there, as the Court may 
direct and that-as required by Rule 5 of the 
same Order the person on whom the summons 
is scrved has: to be informed by notice in 
writing at the time of such service whether 
he was served. as a’ partner or as a person 
having control or management of the part- 
nership business cr under both characters; of 
course, in default of such notice, the person 
served shal]. be deemed to be served as a 
partner. In. the instant case, either in the 
cause title or the body of the plaint it is not 
mentioned that applicant No. 1 is the partner 
of this firm, and summons was to be served 
on him in that capacity, ` 


16. 
the summons is “M/s. Mattulal Kashinath 
through Kedarnath S/o Mattula] Kirana Mer- 
chant... :..” which also does not indicate 
that applicant was served: either in -the capa- 
city of a partner or in the capacity of his. 
having the management and: control of the 
business of the firm and was served at the 
‘business. premises of ‘the fitm., 5 


1976 M. P./5 V G—29 


Kedernath v, Baboolal (Ghachawat J.) 


“for applicant No. 2 could not 


the partnership business is carried on, 


Secondly what is mentioned in - 


[Prs. 11-29), M.. P. 65 


17. As a result of this discussion, the 
service of the summons on applicant No. 1 
e treated, as 
proper so as to arm the Court to proceed 
ex parte in default of appearance on behalf of 
arpani No. 2.. In the sequel,.I would 

o Eke to observe that even assuming. that 
the applicant No. l was served with the 
šummions as Partner of the firm (applicant - 
no. 2), stil] the conclusion that the Court be- 


-low could not proceed ex partè against the 


applicant No, 2 is unaffected for 
presently indicated. 


13. The applicant No, 1 denied hav- 


e reason 


ue any concern with the firm which includes 
a 


enial of his being a partner as well, or his 
having management. or control of the firm. 
The non-applicants did not choose to con- 
test it and havc a decision of the Court; dis- 
charged the applicant No.l and got the suit 
dismissed against him. Thus, the applicant 
No, 1 virtually refused to enter or having en- 
tered was allowed to withdraw his appearance 
and in that event a fresh summons on an 
appropriate person was necessary. J am sup- 
ported in this view by a decision of the 
Supreme Court in Gajendra Narain Singh v. 
Jorimal Prahlad Rai, (AIR 1964°SC 581). 
The relevant: observation is set out below:— 
“If the Court finds on evidence that 
the person served was not a partner at the 
material time,’ the suit cannot proceed, unless 
summons is served afresh under Rule 3. If - 
the Court holds that he was a partner, ser-, 
vice on him will be regarded as good ser- 
vice on the firm and the suit will proceed 
against the firm.” 3 : 
19. Assuming that the ‘applicant 
No, 2 is a joint Hindu family firm, it cannot 
be gainsaid that a suit can be. filed by. virtue 
of O. 80 R. 10 C. P. C against its members 


‘in their firm. name but in that case also, the 


service of summons has to be effected on any 
adult member of that family or on a person 
in charge of the management or control of that 
business. ` The cpken No. 1 denied his 
concern with the firm (applicant No, 2). 
without seeking a determination whether ap- 
plicant No. 1 is the member of the joint 
family whose business is being carried on in ` 
is frm name, he has been discharged 
from the suit. For the parity of reasons į 
given in Agencia paragraph the service on: 
applicant’ No, 1 for the firm (applicant No.! 
2) cannot be held to be proper. ` 
© Q I would now turn to’ the other ` 
uestion whether applicant No. 1 having - 
cnied his concern in any manner whatsoever 
with the firm (oppiicant No, 2) was entitled 
to represent and defend the firm. This firm 
may either be a partnership or a joint Hindu 
family firm, he could represent only when he 
admitted his capacity as a partner or a mem- 
ber of the joint family to which the firm 
-belongs, as the case may be. -I find mp ort - 
ships 


in my. view from a decision of their Lor 


_of the Supreme Court in Gambirmal Pandiya 
v. J- K. Jute Mills Co, Ltd, Kanpur, (AIR 


66 M. P. [Prs. 1-2] 


1963 SC 243), the relevant portion of which 
is reproduced below:— 

“Ip our judgment, the view expressed in 
these later cases, B the correct oné. we 
have pointed out, O. 80 of the Code permits 
suits to be brought against firms: The sum- 
mons may be issued “against the firm or 
against persons who are alleged to be 


ariners individually. The suit, 
owever, proceeds only against the firm, Any 
person who is summoned can appear, and 


prove that he is not a partner and never 
was; but if he raises that defence, he cannot 
defend the firm. Persons who admit that 
they are partners may defend the firm, take 
as many pleas as they like but not enter 
upon issues between themsclves,” 


21. Consequent to’ the aforecaid fi 
cussion, the impugned order as wel] as. 
earlier order of the Court- below dated 
ja 12-1974 whereby it ordered to proceed 

e against the applicant No. 2 are set 
a The trial Court should order the 

plaintinonanplioant to furnish further and 
better particulars as to the constitution of the 
firm (applicant No. 2) according to bim i. e. 
whether it has been sued as a partnership 
firm or a joint Hindu family firm and order 
for the service of summons in the manner 

rovided in Jaw and then procecd to decide 
fhe suit according to law. 

22. 
tion is allowed as indicated above, 
‘no order as to costs in view 
cumstances of this case. . = 

Petition allowed. 


In the result, this revision peti- 
I make 
the cir- 
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Heavy Electricals Employees’ 
and others, Petitioners v, State Industrial 
Court, M. P., Indore and others, Respon- 
dents. 
Misc. Petn, “No. $52 of 1972, D/- 28-2- 
75. 


{A) Constitution of India, Art, 296 — 
Court Fees Act (1870), Schedule 2, Art. 1 
(e) (ii) (M. P.) and S. 17 — Writ petition 
— Court fee — Industrial dispute — Em- 
ployees joined as petitioners with, their 
union — Cause of action and relief claim- 
ed common — Single set of ‘Court-fees 
suffice — Principles underlying the provi- 
sions of Civil P, C. pad (Civil P. C. 
(1908), O. 1, B. I) 


Though the provisions: of Civil P. C. 
are not applicable to the petitions under 
Article 226 the principles underlying them 
are applicable and it is open to the court 
to direct separate cases to be bi elas 


LS/A‘T/E262/75/LGC 





H. E. E. Union v. S. I. Court (Raina J.) 


Union | 
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where a number of persons have joined as 
petitioners. claiming similar reliefs 
against a party on.the basis of distinct and, 
separate causes of action. In such a case 
the court may for the sake of convenience 
allow the petitioners to prosecute a joint 
petition subject to the condition that each 
of them pays a.separate court-fee on the 
principle underlying Section 17 of the 
Court Fees Act. Separate court-feeg can 
be demanded from each of the petitioners 
only where it appears to the court that 
causes of actions are distinct and sepa~ 
rate and each of the petitioners should in 
fact have filed a.separate petition for the 
relief claimed by him even though it was 
claimed on similar grounds, (Para 6) 

In an industrial dispute of a collec- 
tive nature betwcen the employers and 
the employees, the employees are usually 
represented by their unions before the 
Labour Court or the. Industrial Court. 
They can also join as petitioners in such 
a case if they so desire. When they chal- 
lenge the order'of the Labour Court cr 
the Industrial Court before the High 
Court, the relicf claimed by them is ‘omé 
and the same and the cause of action is 
also the sarne, In such a case, if they join 
as petitioners either because ‘they are not 
represcnted by any Union or for some 
other reason court-fee of Rs. 25 alone um- 
der Sch. 2, Art. 1 (ey (ii) (M.P.) would suf- 
fice because each of them is not expected 
to file a scparate petition for an identical 
relief. Case law discussed. (Para 9} 


Further sub-section (4) of Section 17 
makes the proviaicns ot of this section ap- 
plicable to appeals cross-objections. 
There is no eee to the applications 
or petitions under Article 226. (Para 5) 
Cases Referred: Chronological Paras 
(1974) M, P. No. -115 of 1974, D/- 12-2-1974 

(Madh. Pra.) ; 8 
(1974) M. P. No, 287 of 1974, D/- 5- ERR 
(Madh. Pra.) ` 

Gulab Gupta, for Petitioners, 

‘ORDER :— This is a reference by the 
Taxing Officer to the Taxing Judge-on @ 
question of court-fees. 

2. Originally this petition was fil- 
ed, by the Heavy Electricals Employees’ 
Union through Shri Bhanwarlal Shrivas- 
tava, President praying that the order 
dated 22-5-1968 passed by the Labour 
Court and the order dated 18-7-1972 pass- 
ed by the Industrial Court be quashed and 
the Heavy Electricals Limited, Bhopal be 
directed to give a pay scale of Rs. 200-300 
to 234 Draftsmen concerned in the appli- 
cation with retrospective effect from the 
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date of their appointment. A court-fee of 
Rs. 25. was affixed on the petition as ori- 
ginally presented and it was held by.- the 
office to be duly stamped... 25... j° - 

3. On 2ist of March, 1974 ‘an. ap- 
plication for amendment of the .petition 
was filed, It was stated in the petition that 
it was filed by the Union in its represen- 
tative capacity on behalf of 234 Drafts- 
men. working in the Heavy Electricals. 
The Union had also represented the afore- 
said employees before the Labour Court 
and Industrial Court. But in the mean- 
time a dispute arose about the represen- 
tative character of the Union and it is now 
pending . before the Industrial Court. 
Since as a result of the dispute a doubt 
had arisen in the minds of the employees 
concerned about the capacity of the Union 
to represent their case- before this Court, 
it,was considered necessary out of abun- 
dant caution to add the employees con~, 
cerned as petitioners and for this purpose 
the petition was sought to be amended. 
The application for amendment was al- 
lowed by the order of this Court dated 
23-4-1972. On that date Shri R. K. Gupta 
who appeared for the petitioner submitted 
that he would pay requisite court-fees in 
view of addition of a number of petition- 


t 


ers, He was granted time for 2 months for 


the same. On.a,subsequent hearing, that 
is, on 2-8-1974 Shri.Gulab Gupta, learned. 
counsel for the petitioners submitted that 
no additional court-fees was payable in 
view of the addition:of a-number of, peti- 
tioners in. this case, As it was a question 
of couri-fees it was ;directed that,: the 
matter shall ‘be first examined in the 
office. The: Taxing Officer after hearing 
the parties referred the question. whether 
all the petitioners have to pay separate 
sets of court-fees in such cases, to the Tax. 
ing Judge on the ground that it was a 
matter of public importance, The question 
is no doubt-importamt but, it would have 
been better if the learned Taxing Officer 
had expressed his opinion im the matter 
giving reasons for the same. That would 
have facilitated . the: discussion of. the 
question involved. The learned Taxing 
Officer has, however, referred to two deci- 


sions of this Court on this point which T 


shall presently, consider. 


4, Under Clause (e) (ii) of Art. No. 
1 in the Second Schedule to the Court Fees 
Act a court-fee of Rs. 25 is payable on a 
petition under Article 226 of the Consti- 
tution, Section 17 of the Court Fees Act 
deals with suits in which more reliefs 
than one are claimed either on the same 


H. E. E. Union v. S. I, Court (Raina J.) 
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causc.of action or-in respect of separate 
and distinct. causes of action. Section: 17 
reads as follows: ©: ae a 
“17, Multifarious suits— (1) In’ any 
suit in which two or more separate’ and 
distinct ‘causes of action are joined and 
separate and distinct reliefs are sought in 
respect of each, the plaint shall be char- 


.geable with the aggregate amount of the 


fees with which the plaints would be char- 
geable under this Act if separate suits 
were instituted in respect of each such 
cause of action: 


Provided that nothing in this sub-sec- 
tion shall be deemed to affect any power 
conferred by or under the Code of Civil 
Procedure, 1908 (V of 1908) to order sepa- 
rate: trials. a 

(2) Where more reliefs than one based 
on the same cause of action are sought 
jointly in any suit, the plaint, shall be 
chargeable with the aggregate amount of 
the fees with which the plaints: would be 
chargeable under this Act if separate suits 
were. instituted in respect-of each such 
relief :- -. i A 

Provided that if a relief is sought only 
as ancillary to the main relief the plaint 
shall be chargeable only in respect of the 
main relief. a ao er 

(3) Where more reliefs than one based 
on the same cause of action ‘are’ socght in 
the alternative in any: suit, .the plaint 
shall be chargeable with the ` largest of 
the fees with which the plaints would be 
chargeable, under this Act if separate suits 
were instituted in respect of -each. such 
reliefs, Nelge ah). oe 4 
z..: (4) The provision of-this section shall 
apply mutatis mutandis to appeals-- and 
cross-cbjections. ent ees aren 
. 5. Sub-section: (4) of the said sec- 
tion makes the provisions ‘of ‘this section 
applicable’ to appeals and cross-objections. 
There is no reference to the applications 
or petitions under ‘Article 226 of the Con- 
stitution. © ES ate eae 
.: 6... Rule. 1 of Order 1 of the Code 
of Civil Procedure provides that.all per- 
sons may be, joined in one suit as plain- 
tiffs in whom’ any right to relief in res- 
pect of or arising out of the.same act or 
transaction or series of acts or transac- 
tions is alleged to exist, whether jointly or 
severally,: where, if such persons brought 
separate suits, any common question of 
law or. facts would arise, Rule 2 of Order 
l-of the Code of Civil Procedure, however, 
empowers the Court. to. order separate 
trial where it appears that thé joinder of 
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plaintiffs may embarrass or’ delay the trial 
of the suit. Rule 3-of the said Order lays 
down who may properly be joined as de- 
fendant, Even though the provisions - of 
the Code of Civil Procedure are not appli- 


cable to the petitions under Article 226 


of the Constitution, the principles under- 
lying them are applicable and it is open to 
the Court to direct separate cases to be 


registered where a number of persons” 
claiming . 
similar reliefs against a party on the basis- 


have been joined as petitioners 


of distinct and separate causes of action. 
In such a case the Court may for the sake 
of convenience allow the petitioners to 
prosecute a joint petition subject to the 
condition that each of them pays a sepa- 
tate court-iees on the principle underlying 
Section 17 of the Court Fees Act, Sepa- 
rate court-fees can be demanded from 
each of the petitioners only where it ap- 
‘pears to the Court that causes of actions 
are distinct and separate and each of the 
petitioners should in fact have filed a se- 
parate petition for the relief claimed by 
him even though it was claimed on simi- 
lar grounds. It was apparently on this 
principle that this Court directed each of 
the petitioners to pay separate court fees. 
independently, in Misc, Petition No, 287 
of 1974 (Alphonse, J, Quillon v, Control-. 
ler. of Examinations) by order dated .5-4- 
pee (Madh. Pra.). a 


'4. < In the aforesaid case a number 
of studente who wanted to appear at the 
M. A. Examination had challenged. the 
order of the University rejecting their 
applications for admissioń. to the said exa- 
mination and had prayed that they be 
permitted to appear in the M. A, Previous 
Examination to be held in 1974, Each of 
the petitioners in that case was claiming a 


‘separate relief in regard to him on. the 


basis of a distinct and .separate.cause of 
action which arose on account of rejeciion 
of his application for admission. Although 
the action of the University was chal- 
lenged on similar grounds; the . proper 
course for each of the petitioners in ‘such 
a case was to file a separate petition for 
the relief claimed by him and, theréfore; 
the Court directed each of them to pay a 
separate court-fee, The position is differ- 
ent where the relief is claimed’ on the 
basis of the same cause of action. - 


E? In-K. Bhaskaran v. The General 
Manager, Bhilai Steel Plant, M. P. No 115 
of 1974, D/-`12-2-1974 .- (Madh. Fra.) the 
petitioners were-the employees. of the 


BhilaiSteel: Plant .and .their grievance . 


arose où of an industrial dispute between 


H. E. E, Union v. S. I, Court (Raina J.) 


A. L. R. 


them and the management relating- to 
their pay scales. The Labour Court grant- 


-ed relief to the : petitioners directing the 


management to give them the pay scales 
of the Time-Keeper from the date of their 
appointment. The Industrial Court set 
aside the order of the Labour Court and - 
dismissed the petition. Thereupon the pe- 
titioners filed a writ petition in this Court 
for quashing the order pf the State Indus- 
trial Court and restoring the order of 
the Labour Court, In this-case, the Court 
by order dated 12-2-74 held that . single 
court-fee of Rs. 25 as paid by the peti- 
tioner was proper. 


9. In an industrial dispute of a 
collective nature between the employers 
and the employees, the employees are 
usually represented by. their Unions be- 
fore the Labour Court or the Industrial 
Court. They can also join as petitioners in 
such a case if they so desire. When 


they come up before this Court 
for challenging the order of the 
Labour’ Court or the Industrial 


Court, the relief claimed by them is one 
and the same and the cause of action is 
also the same. In such e case, if they join 
as petitioners either because ‘they are not 
represented by any Union or for some 
other reason court-fee of Rs. 25 alone, 
would suffice because each of them is not 
expected to file a separate petition for an 
identical reben., 3 


10. In the instant case.. the a 


-tion was originally filed by Heavy Elec- 


tricals Employees’ Union on behalf of 234 
Draftsmen. working. in the Heavy Electri- 
cals, It is mainly on account of the dis- 
pute about the representative character of 
the Union that all the employees ` have 
‘decided to join as petitioners to avoid any 
technical flaw in the frame of the peti- 
tion. Such an action on their part is out 
of abundant caution. In these-circumstan- 


‘ces a single set of court-fees would. suffice. 


iL. E therefore, hold that the 
court-fee already affixed is proper, : 


Answered accordingly. 


1976 


:. AIR 1976 MADHYA PRADESH 69 - 
‘" -" B. M; N. RAINA, J. 


Chhabirani Bai.v. Girdharilal (Raina J.) 
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stood surety. for defendants Nos, 2 and 3 
to get their property released from ` at- 


Smt. Chhabirani Bai and others, Ap- ¿tachment before judgment, The suit .wasi 


pellants v. Girdharilal and others, Res- 
¥ a 7 i 


pondents, l 


. Second Appeal No. 431 of 1968, Dj/- . 


27-2-1975.* . l i f 
(A) Hindu Law — Debts — Doctrine 
of pious obligation — Debt under surety 
bond by father for payment to be made 
by a third person — Sons whether liable. 
The sons are under a pious obligation 
to pay the debt of the father arising out 
of a surety bond executed by him to pay 
a third person’s debt. This liability is, 
however, only to the extent of their inte- 
rest in the joint family property. 
- - (Para 11) 
Where the father stood surety to get 
the property of the third persons released 
from attachment before judgment and on 
the strength of the surety bond executed 
by the father, the decree-holder proceed- 
ed to execute the decree ky attachment of 
immovable property belonging to the 
joint family, the interest of sons in the 
property was liable to be attached and 
sold for realisation of surety debt inour- 
red by their father. Case law discussed. 
(Paras 2, 12) 
Cases Referred: Chronological Paras 
AIR 1970 Punj & Har 67 = 71. Pun. LR 
1053 (FB) 7 sm 90 
AIR 1945 PC 91 = 72 Ind App 165 9, 11 
AIR 1940 All 116 = 1939 All LJ 1137 7 
AIR 1933- All 587 = 1933 All LJ 1459 7 
(1899) ILR 23 Bom 454 l 8, 10 
' K..N. Agrawal, for Appellants; V. S: 
Pandit, for Respondents, . 


JUDGMENT :— This is a second ap- 
-peal by the plaintiffs arising out of.a suit 
under; Rule 63 of Order XXI of the Code 
of Civil Procedure. _ > ya aint . 
. 2. .° Plaintiff No, 1, Smt. Chhabirani, 
is the wife. of Ramkaran (defendant No. 5); 
while ‘plaintiffs Nos. 2 to 4, viz., -Ambika 
Prasad; Ramesh'Chand and Tapesh Chand, 
- are his sons, The plaintifis' are governed 
by the Mitakshara School of Hindu Law. 
Defendant No. 1, Mangal Prasad, had filed 
a civil suit No, 36-B of 1961 in the - Court 
of Civil Judge, Class I, Maihar, against 
Maniram (defendant No. 2) and Mohanlal 
(defendant No. 3). During the pendency of 
that suit, 
*(Against order of M. M, Dube, Addl. Dist. 

J., Mandla in Civil Appeal No. 31-A of 
1966, D/. 10-2-1968.) —- oe wd 
LS/LS/E526/75/AMG `. 


Ramkaran (defendant No. 5). 


- ultimately. decreed on 5-5-1961.. On the 


strength of the surety bond executed by 
Ramkaran, the decree-holder proceeded to 
execute the decree by attachment of a 
double-storeyed house ‘belonging to Ram- 
karan, The plaintiffs preferred an’ objec- 
tion to the attachment on the ground that 
the house belonged to the joint: family; 
but it was dismissed on- 20-1-1964. ‘The! 
house was ultimately sold at an auction- 
sale and was purchased . by Girdharilal 
(defendant No. 4), Plaintiffs thereupon fil- 
ed the present: suit seeking a declaration 
that the house was mot liable to attach- 
ment in execution of the decree, 
' 3 The plaintiffs alleged that the 
judgment-debtors had obtained the surety 
bond from Ramkaran fraudulently and by 
exercising undue influence ‘upon him. 
They further alleged that the house was 
not liable to attachment as it was part of 
joint family property, The trial Court de- 
creed the claim of the plaintiffs; but in 
appeal the learned Additional District 
Judge, Mandla, set aside the decree of the 
trial Court and dismissed the suit. Being 
aggrieved thereby, the plaintiffs have fil- 
ed this second appeal. ` 

4. ' The finding of- the trial Court 
that the house in suit was joint family 
property does not seem to have been 
questioned before the first Appellate Court 
and was not questioned before me as well. 


: There is also no evidence to show that 


Ramkaran had executed the surety bond 
under undue influence or fraud, as point- 
ed out by the: learmed Additional District 
Judge in paragraph 3 of . his ` judgment. 
Thus, the only point that remains for con- 
sideration is whether, in the circumstan- 
ces of the. case, the decree-holder was em- 
titled to attach the house on the basis of 
the surety bond executed by Ramkaran 
and, in fact, the learned counsel for the 
appellants. addressed the Court only on 
this point. “sa” H 

_ 5. . Under the Hindu Law, where 
the sons are joint with their father, they. 
are under a pious obligation to pay the 
debts. contracted by the father, which are 
not illegal or tainted with immorality, to 
the extent. of their interest in the joint 
family ‘property vide Hindu Law, by 
Mulla, Fourteenth Edition, at p, 354..'This 
liability arises from the religious obliga+ 
tion of- the son, as laid down in the anci- 
ent texts, It is. well settled that the-liabi- 
lity of ‘the sons exists whether thè father 
be alive’ or:-dead. oe ae aa Y 
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-  § -The main point for considera- 
ration, therefore, is whether the pious ob- 
ligation.of a son exists even in respect ‘of, 
the father’s. liability under a‘ surety. bond. 
For this purpose it is necessary to’ consi- 
der whether a pecuniary liability incur- 
‘red by the father on the basis of a surety 
bond is an avyavaharika debt or not. - It 
appears that according to both Yajnaval- 
kya and Brihaspati, a debt under a surety 
bond is to be regarded as * avyavaharika 
only where the surety is for the appear- 
ance or for the honesty of another person, 
but not where the surety is for payment 
to be made by a third person vide Hindu 
Law by Mulla, Fourteenth Edition, Arti- 
cle 298, at pp. 386 and 387 and Hindu Law 
by Raghavachariar, Sixth Edition, at pp- 
342 and 343. oe dae 


_%. In Dwarka Das v. Kishan, Das, 
AIR 1933 All 587 it was held by a Divi- 
sion Bench of the Allahabad High Court 
that the sons are liable for the surety 
debt of their father for payment, even 
without consideration. A similar view was 
expressed by that Court in Daljit Singh. y. 
Harkishan Lal, AIR 1940 AN 116. < 

8. The original texts on the sub- 
ject were extensively considered by the 
Bombay High Court in Tukaram Bhat v. 
Gangaram. (1899) ILR-23:Bom 454. The 
following-observations at p. 459. in the said 
case are pertinent : . eae 


“It will be’sufficient to‘state that Bri- 
haspati recognizes four different classes 
of sureties: (1) sureties for appearance, 
(2) sureties for honesty, (3) suréties for 
payment of money lent, (4) and sureties 
for delivery of goods.: The obligation’ of 
the first two kinds of sureties is limited. 
- to themselves personally, and does not 
bind their sons; but the obligation incur- 
red by the last’ two'kinds of sureties binds 
them, and their sons also after their death. 
The commentary’ of Ratnakar‘on this text 
expressly states that the sons -shall - bë 
compelled to: pay débts incurred by their 
father under the last two classes of surety 
obligations. The texts of Narad and Yajna- 
valkya recognize three classes of surety 
obligations only—those for appearance, 
those for honesty and those for payment. 
Narad. does not set forth the son’s obliga- 
tion in this place, but the Yajnavalkya 
text is quite as explicit as that-of Brihas- 
pati. The sureties of the first two classes 
must pay the debt, and not their sons, but 
the sons of the. last. kind of surety may be 
compelled to pay -their father’s: debt in- 
curred by. him as surety. Katyayana refers 
to the same kind of surety-whem he lays 
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down that the grandson of such a surety 
need on no account. pay the debt, but the 
son must make it good without interest. 
The. text of Vyasa makes the same,. dis- 
tinction between the son's and grandson's 
liabilities for such. suretyship. Manu’s 
texts on the subject clearly distinguish 
between sureties for appearance or good 
behaviour and sureties for payment. The 
son shall not, according to Manu in gene- 
ral be compelled to pay money due for 
surétyship, or idly promised to musicians 
and actresses, or lost.at play, or due for 
spirituous liquors, or for tolls -or fines. 
The general words ‘mcney due for surety- 
ship’ used in the text are expressly stated 
by the commentator Kulluka to refer only 
to sureties for appearance and good be- 
haviour, but as regards a surety for pay- 
ment, it is enjoined that-the Judge may 
compel even his heirs to discharge the 
debt.” - : : 
It is, therefore, clear that according to the 
authoritative texts on the subject, pecu- 
niary liabilities arising out of surety 
bonds for appearance and for honesty of 
a third person alone can be considered as 
avyavaharika debts which the sonis not 
under a-pious obligation to pay; but ‘a 
pecuniary liability arising-out of a surety 
bond for-the payment of money lent to a 
third person stands on a different footing 
and the pious obligation of the son extends 
to such a liability. oe A 
9. Learned counsel for the appel- 
lants, however, relied on the decision of 
the Privy Council in Kesar Chand: v: 
Uttam Chand, AIR 1945 PC `91, In the 
said case their Lordships made: the: fol- 
lowing observations at p. 94: > 0 | 
~. “In the - present .case,. the security: 
bond was executed not for the payment 
of any debt due by Uttam Chand, but -for 
payment of a debt which was due .from 
third parties, Unless there was a ‘debt due . 
by the father for which the security bond 
was executed, the doctrine of pious obliga- 
tion of the sons’ to pay their father’s debt 
cannot make ‘the transaction binding on 
the -ancestral property.” Pea 
It appears that'in that case the father had 
executed a security “bond whereby’ a 
charge was- created on- ‘his’ moveable and 
immoveable properties. Their Lordships 
held that ‘the father, Uttam Chand, had 
not-incurred, any personal liability under 
the bond and as such there was no debt 
due from him. It is in the context of these 
conclusions that the aforesaid observation 
of their Lordships should be read... ~ 
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10. The aforesaid decision of the 
Privy Council was extensively considered 
by a Full Bench of the Punjab High Court 
in Hindustan Commercial Bank v.-Sohan- 
lal, AIR 1970 Punj & Har 67- and distin- 


guished on the ground that in that case 


no personal liability -of the father arose 
under the surety bond, Adverting to the 
observations made by their Lordships of 
the Judicial Committee of the Privy 
Council in that case, it was held that they 
could not be construed as making any de- 
parture from the legal position as enun- 
ciated in Tukaram Bhat v. Gangaram 
(1899) ILR 23 Bom 454 (supra). It was 
held iby the Court, after reviewing all the 
authorities on the subject, that the . per- 
sonal liability of the father to pay- the 
third person’s debt under a surety ‘bond 
was neither an illegal nor an immoral 
debt and as such the joint family estate 
in the hands of the sons was liable for 
payment of the same in view of their 
pious obligation. 


ll A perusal of the judgment of 
the Privy Council in Kesar Chand v. 
Uttam Chand, AIR 1945 PC 91 (supra) 
shows that their Lordships did not take 
into consideration the various ` authorita- 
tive texts of Hindu Law and judicial deci- 
sions on the subject, apparently because 
they did not intend to make any depar- 
ture from the principles of Hindu Law as 
recognized by the Courts. Their Lord- 
ships rested their decision on the sole con- 
sideration that in the case before them 
the father had not incurred any personal 
Viability under the surety bond and as 
such there. was no'debt due from him, It 
is thus clear that the sons are under a 
pious obligation to pay the debt of ‘the 


father arising out of a surety bond exe- . 


cuted ‘by him to pay a‘third person’s debt. 
This liability is, however, only to the 
extent of their interest i in the joint family 


property, 


12. . It is the case of the plaintis 
themselves that the house im suit is joint 
family property. The intérest of the sons 
therein was, therefore, Hable to be at- 
tached and sold for ‘realisation ‘of the 

urety debt in question incurred by their 
father. 


13. The appeal, therefore, fails 
and is hereby dismissed with costs. Coun- 
sel’s fee according to scale} if certified. 

Adpeal dismissed. 
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P. K. TARE, C J. S. M. S. RAINA AND 
. S. S. SHARMA, JJ. ; 
Rambharose Anant Prasad, Petitioner 
v. The State Transport Appellate Autho- 
rity, M, P. and others, Respondents. a 
-© Mise. Petns, Nos. 547 of 1973. and 239 
of-1971, D/- 11-9-1975.*- > 
(A) Motor Vehicles Act (1939), S. 47 
(3) — Applicable also to existing route. 
M. P. No. 462 of 1970, D/- 5 ale 1971 (Madh. 
Pra.), Overruled. 


The procedure prescribed by S, 47 (3) 
applies not only to a new route, but also 
to am existing route. M. P, No. 462 of 1970, 
D/. 5-7-1971 (Madh, Pra.), Overruled, 

(Paras 10 and 12) 

` (B) Motor Vehicles Act (1939), Ss, 47 
(3) and 57 — Grant of permit — Regional 
Transport Authority must first determine 
the scope and then consider question of 
grant of permit — M. P. No. 462 of 1970, 
D/- 5-7-1971 (Madh, Pra.), Approved. 

(Para 10) 
Cases Referred: Chronological Paras 
AIR 1975 SC 386 = (1975) 2 SCJ 385 9 
AIR i Madh Pra 170 = 1971 MPLJ 493 
(ŒB) 3, 5, 6, 7, 10 
(1971) Misc. Petn. No, 325 of 1971, DI- 
11-12-1971 (Madh. Pra.) 
(1971) M. P. No. 462 of 1970, D/- 5-7- en 


(Madh, Pra.) 2, 3, 5, 6, 7, 10 
AIR 1970 SC 1542 = (1971) 1 SCR 474 5, 
9, 14 


AIR 1970 sc 1704 = (1970) 2 SCR 248 
5, 6 
AIR 1969 SC 1130 = (1969) 3 aaa 730 3, 
, 6, 8, 9 
(1967) C. A. No. 95 of 1967, D/- ar. 10-1967 
=. (1967) 2 SCWR 857 9 
AIR 1963 SC 64 = (1963) 3 SCR 523 9 
(1963) M. P. No. 184 of 1963, D/- 31-8-1963 
= 1964 MPLJ (N) 21 6 
(1963) M. P, No, 403 of 1962, D/- 28-2- eee 

= 1963 MPLJ (N) 147 

(1962) M. P. No. 250 of 1962, D/- 11- i 
1962 = 1964 MPLJ (N) 23 6 
(1961) M. P. No. 263 of 1961, D/- 26-10- 
1961 = 1962. MPLJ (N) 35 5, 6 
. .S. Q. Hasan, for Petitioner; P. C. Pa- 
thak with A. S. Jha, for Respondent No, 3. 
: P, K. TARE, C. J. AND SHARMA, J.: 
This opinion shall also govern the dis- 
posal-of Miscellaneous Petition No. 239 of 


*(Decided by Full Bench on order of Re- 
ference made by P. K. Tare, C. J, and 
C. P. Sen, J: on 13-2-1974.) 
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1971 (Sardar Dharamsingh of Datia v. Re- 
gional Pransport pales Gwalior and 
-others), - ` i 


2. These cases have ae referred 
by a Division Bench to a Full Bench to 
consider. the correctness of a Division 
‘Bench decision of this Court in Rambabu 
v. Regional Transport Authority, Indore, 
M. P. No. 462 of 197, D/- 5-7-1971 (Madh. 
Pra.). 


3. . These references arise on the 
following facts: 

The petitioner Rambharose Anant- 
prasad is a motor operator. The matter 
relates to grant of a stage carriage permit 
on Rewa-Bichi route via Baghaun, on 
which the services of respondent No, 3, 
Ramshushil Pandey and one, Ramlagan- 
singh were being operated prior to - the 
making of the application by the petition- 
er, The route is 103 miles, out of which 46 
miles is pacca and falls exclusively within 
the jurisdiction of the Regional Transport 
Authority, Rewa.. The question arose whe- 
ther the procedure prescribed by Section 
47 (3) of the Motor Vehicles Act, 1939, ap- 
‘plies in: respect of a regional route irres- 
pective of the fact whether it is a new 
route or an old route. According to the 
petitioner, it applies both to a new 
route and an existing route.and not to an 
old route on the strength of the pro- 
nouncement of their Lordships of the Sup- 
reme Court in R. Obliswami, Naidu ` v. 
Addl, State Transport Appellate Tribunal, 
Madras, AIR 1969 SC 1130. It was also the 
petitioner’s contention that the said Sup- 
reme Court case was followed by a Full 
Bench of this Court in Anand Ram v. Re- 
gional Transport Authority, Rewa, 1971 
MPLJ 493 = (AIR 1971 Madh Pra 170) 


(FB), which has further been explained . 


‘by another Division Bench of this Court 
in Rambabu v. Regional Transport Autho- 
‘rity, Indore, M, P. No. 462° of 1970, D/- 
5-7-1971 (Madh. Pra.) (supra) On the 
other. hand, the State Transport Appellate 
Tribunal held that the procedure envisag~- 
ed by Section 47 (3) of the Motor Vehi- 
‘clés Act, 1939, applies equally, to a new 
route as to an old route. This view . was 
' taken on the strength of the observations 
of a Division Bench of this Court ‘in Mise. 
Petn. No. 325 of 1971, decided.on. 11-12- 
1971 (Madh. Pra.) At present stage. while 
' giving our opinion, we are not. concerned 
, with the other details of the case, 


4, In the connected case,’ namely, 


Mise. Petition No. 239 of 1971,- the - facts 


are that the petitioner-holds six Stage car- 


riage permits, which include regional ahd 
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inter-statal routes. He holds permits on 
Datia-Seondha, .Seondha-Datia, © Daboh- 


Datia, Alamput-Datia and Seondha-Unnao 
via Datia routes. One Gulabchand: and 
Company held a stage carriage permit .for 
one return trip daily on. Datia-Lahar 
route. Before the expiry of its validity, 
Gulabchand and Co, applied for its rè- 
newal, This renewal application was pub- 
lished in M. P. Rajpatra, dated 29-5-1970, 
wherein objections were invited. The peti- 
tioner applied for a fresh grant in place 
of renewal, The petitioner thought that 
since he was not affected by the rénewal 
or grant of a fresh permit in place of re- 
newal, he did not file any objections 
against the aforesaid application, Respon- 
dents 3 to 9 applied suo motu to the Re- 
gional Transport Authority, Gwalior, for 
grant of a fresh permit on anothér route, 
namely, Lahar-Datia, All these seven’ ap- 
plications submitted by respondents 3 to ` 
9 were published inviting objections, i 


The petitioner filed objections against 
the applications of respondents 3. to 9 
within time. The Regional Transport Au- 
‘thority published a corrigendum in M. P. 
Rajpatra, dated 25-9-1970 informing that 
the substance of the epplication filed by 


_Nathuram Sharma (respondent 2). was in- 


correct and in fact, his application was 
for Lahar-Datia route desiring timings of 
Gulabchand and Co. The petitioner’s ob- 
jection against the application of- respon- 


.dents 3 to 9 was that the Regional Trans- 


port Authority had neither declared the 
scope, mor had. invited applications, As 
such, the question arose whether the Re- 
gional Transport Authority was bound to 
follow the procedure prescribed .by : Seç- 
tion 47 (3) of the Motor Vehicles Act, 
1939. The Regional Transport Authority 
iby the order impugned in this writ peti- 
tion proceeded: with the applications of 
respondents 2 to 9 and granted a permit to 


respondent No, 2, Nathuram Sharma, -The 


applications of other respondents ‘were 


- rejected. We are not concerned with the 


other facts, which will have to be consi- 
dered by the Division Bench. As such, the 
question arising in both these cases be-. 
fore this Full Bench is whether the pro- 
cedure prescribed iby Section 47 (3) of the 
Motor Vehicles Act, 1939, applies to a new 
route only, or it also applies to. an old 


f Toute. 


. 5. In Rambabu .v.. The ae 
Transport Authority, Indore, M. P. No. 
462 of 1970, D/- 5-7-1971 . (Madh. Pra.) 


-(supra), the Division Bench relied on. the 
Full Bench case of Anand Ram v. Regio- 
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nal Transport Authority, Rewa (AIR 1971 
Madh. Pra. 170) (FB) (supra)... We -may 
usefully reproduce the observations. .of 
Hak Full Bench in the said case as fol- 
lows: 


“In RO, Naidu v. Additional State 
Transport Appellate Tribunal, AIR 1969 
SC 1130, an application for a stage carri- 
age permit had been made for a rew 
route, It was accepted ‘and a permit was 
issued to the applicant without first pas- 
sing an order under Section 47 (3) of the 
Act or inviting applications for the route. 
The State Transport Appellate Authority 
set aside the grant on the ground that ‘it 
was made without first passing an order 
under Section 47 (3) of the Act or invit- 
ing applications for the route, That order 
was unsuccessfully challenged in the High 
Court. In affirming the view taken by the 
Appellate Authority and the High Court, 
the Supreme Court stated: 


‘Sub-section (3) of Section 47 of the. 
Act requires the Regional Transport Au- 
thority to limit the number of stage carri- 
age permits thet. may be granted in a 
route having regard to the matters men- 
tioned in sub-section (1) of that section. 
‘The question for determination is whether 
. the determination as to the number of 
stáge carriages required on a route should 
be done at a stage anterior to that of en- 
tertaining applications for stage carriage 
permits or that it could be done at the 
‘time it considers applications made ‘by 
operators ‘for stage carriage permits “in 
that route. The R.TA. has proceeded on 
the basis that that question can be decid- 
ed while considering the applications made 
to it for permits by operators whereas the 
appellate Tribunal and the High Court 
have taken a‘contrary view. 


-  .§ub-section (3) of Section 47 of the 
Act if read by itself does not throw any 
light on the controversy before us but 
if Sections 47 and 57 of the Act are read 
together, it appears to us to be clear that 
the view taken by the Appellate ‘Tribunal 
and- the High Court is the correct view. If 
contrary view is taken, it will throw open 
` the door for manipulations and nepotism. 
There may. be possibility of the persona- 
lity of the applicant influencing the deci- 
sion of the R.T.A. on the question of need- 
for a stage. carriage permit in the rcute- 
and thereby public interest which shculd 
be main consideration while taking a de- 
cision under Section 47 (3) may suffer, If 
we accept the view taken by. the R.T.A. 

as correct, an operator, who happens to 
apply for the route first will be in a com- 
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manding position..The R.T.A. will have no 
Opportunity to choose between competing 
operators and. hence public interest might 


~suffer’. 


The view taken in this case was 
referred to with approval im Mohd, Ibra- 
him v. S. T. A. Tribunal, Madras, AIR 1970 
SC 1542 and J. N. Wahal v, Sheikh Mah- 
fooz, AIR 1970 SC 1704. It is true that in 
Mohd, Ibrahim’s case (supra), no order 
had been passed under Section 47 (3) of 
the Act before applications were invited 
and that order was actually passed: some- 
time before the hearing of the applica- 
tions for the grant of permits and the re- 
presentations made in connection .there- 
with, but the parties had not challenged 
the orders passed under Section 57 of the 
Act on the ground that there was no valid 
order under Section 47 (3) of the Act. Here 
also, that is not a ground of challenge in 
Miscellaneous Petitions Nos. 229 and 250 
of 1969, Therefore, the law laid down by 
the Supreme Court in R. O, Naidu’s case,, 
AIR 1969 SC 1130 (supra) governs two. of 
thee petitions and no exception can be 
taken to the procedure of inviting fresh 
applications for the new routes, We may 
also state that the. contrary view. taken 
earlier in Bhojraj .Chauksey v, R, T. A, 
Jabalpur (1962 MPLJ (N) 35) (supra) and 
other cases mentioned earlier is no longer 
good law.”: 


6. i laid down by the Full Bench, 
where an application for a stage carriage 


permit is made for a new route, it cannot 
. be decided before first passing an order 
. under Section 47 (3) of the Motor Vehicles 


Act, 1939, inviting applications for the 
route in view of the provisions of Section 
57 of the Act. According to the Full Bench, 
this will apply not only where the appli- 
cation is for a new route, but also where 
the number ‘of permits to be -granted for 
a route in question had been’ fixed earlier. 
The Full Bench relied on-the pronounce- 
ment of their Lordships of the Supreme 
Court in R. Obliswami Naidu v. Addl. 
State Transport Appellate Tribunal, Mad- 
ras AIR 1969 SC 1130 (supra) and explain- 


‘ed the observations of their Lordships of 


the Supreme Court in Jeevan Nath Wahal 
V, Sheikh Mahfooz, AIR 1970 SC 1704. 
Certain earlier Division Bench decisions 
of this Court in Bhojraj Chauksey v, R. T. 
‘D/- 
26-10-1961 = 1962 MPLJ (N) No, 35, New 
Jabalpur Transport (P.) Lid. v, RTA., 
M. P.:No, .-403 of - 1962, D/- 28-2-1963 = 
1963 -MPLJ.(N).-No..147, S. - K, - Rasool, 
Motor Transport. Co. (P.) Ltd, v.5, T-A, - 
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M. P., M. P. No, 184 of 1963, D/- 31-8-1963 

1964 MPLJ (N) No. 21 and Hemandas: 
ane Bros. .v, R.T.A., Jabalpur, .M. P. No. 
250 of 1962, D/- 11- 12-1962 =: 1964 MPLJ. 
(N) 23 were specifically overruled. How- 
ever, the Division Bench in Rambabu v. 
Regional “Transport “Authority, Indore, 
M. P. No. 462 of 1970, D/- 5-7-1971 (Madh. 
Pra.) (supra) thought that this principle 
will be applicable to a nev7 ‘route only. 
This was what the Division Bench observ- 
ed in paragraph 5 of its order as follows: z 


“Learned counsel for’ the petitioner 
then contended that in. view of the ! 
Bench decision in Anand Ram v. R.T.A. 

Rewa, 1971 MPLJ. 493 = (AIR 1971 Madh 
Pra 170) (FB) the Regional. Transport 
Authority was wrong in granting a per- 
mit to respondent No. 3 and in the same 
order also determining that there was 
scope for this one permit on the route. 
His contention is that the. proper proce- 
` dure to be adopted was first to determine. 
the scope and then to advertise and invite 
applications for the route, Only then a 
permit could be granted, The decisior in 
the Full Bench case cited above applies 
to a case only where a new route is to. be 
opened and permits have to be granted 
for the first time. In this petition there: is 
no allegation that the route in question 
was a new route or that permits were to 
be granted for the first time. The princi- 
ple of the Full Bench case cannot, there- 
fore, be applied to this petition.” 


7. The learned counsel for the pe- 
titioner did not challenge the correctness 
of the other proposition laid down by ‘the 
Full Bench in Anand Ram v. Regional 
Transport Authority, Rewa (AIR 1971 
Madh Pra 170) (FB) (supra) to the effect 
that the Regional Transport Authority 
cannot simultaneously determine the 
scope and make a grant, That proposition 
was rightly followed by © the Division 
Bench in Rambabu v, Regional Transport 


Authority, Indore, M. P. No. 462 of 1970, 


D/- 5-7-1971 (Madli. Pra.) (supra). But the 
learned counsel’s contention is that the 
observations of the Division Bench ‘that 
that principle applies only to a new route, 
is not a correct proposition of law, Hence 
these references to a Full Bench. 


8. It is true that the case of R. 
Obliswami Naidu v. Addl. State Transport 
Appellate Tribunal, Madras AIR 1969 SC 
1130 (supra) was a case of a new route. 
Probably on account of that fact, it has 
been misunderstood in some. cases "that the 
procedure prescribed by Section 47 (3) of 
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the Act applies to a new route only and 
not to an existing route, However, in 
Mohd, Ibrahim v. The State Transport 
Appellate Tribunal, Madras, AIR 1970 SC 
1542, it is clear that their Lordships of the 
Supreme Court considered cases relating 
not only to new routes, but also. te exist- 
ing routes, In this conmection the observa- 
tions of their Lordships of, the. Supreme 
Court in paragraph 36 might be. noted, 
which specifically related to old routes, 


9. There are decisions of other 
High Courts, which it is not necessary to 
take note of in which contrary view has 
been taken on this question, But, we may 
advert to the latest- pronouncement - of 
their Lordships of the.Supreme Court in 
M/s. Gajendra Transport (P.) Ltd. v. The 
Anamallias Bus Transport (P.) Ltd, AIR 
1975 SC 386, wherein their Lordships 
made the following observations: `` 


“The question arising in this appeal 
lies in a narrow compass and stands’ con- 
cluded by .a recent decision of this Court | 
in Mohd, Ibrahim v. State Transport Ap- 
pellate Tribunal, Madras, (1971) 1 SCR 
474 =: (AIR 1970 SC 1542). This decision . 
was given in a batch of appeals against 
the judgments of the Madras High Court 
in similar cases where the same Division 
Bench, which decided’ the. appeal in ‘the 
present case, took the view -that : since 
there was no valid order made by the Re- 

gional Transport Authority under 
Section 47 (3). prior to the grant of stage 
carriage permits, the order of the Re- 
gional Transport Authority granting such 
stage carriage permits to one or the other 
applicants were.invalid, This Court, speak- 
ing through Ray, J. (as he then was) after 
referring to the earlier decisions cf the 
Court, stated the law‘on the subject in 
the following terms: 


. “This Court in Abdul ‘Mateen’s case, 
(1933) 3 SCR 523 = (AIR 1963 SC 64) said 
that the general order by the Regional 
Trensport Authority under Section 47 (3) 


_of the Act in regard to the limit of num- 


ber of stage carriage permits can be modi~ 
fieé only- ‘by: the Regional Transport Au- 
thority when exercising the -jurisdiction 
under Section 47 (3) of the Act. The Re- 
gional Transport Authority while acting 
under Section 48 of the Act in regard to 
the grant-of permits has no- jurisdiction 
and authority to modify any order passed 
by the Regional Tramsport Authority. 
under Section 47 (3) of the Act. In other 
words, the limit fixed by the . Regional 
Transport Authority under Section 47 (3) 
of the Act cannot-be altered by the Re- 
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gional Transport Authority at.the time of 
grant of permits, It is, therefore, -esta- 
blished that the determination of limit of 
number. of permits, is to, be- “made before 
the grant of permits. That is why Section 
48 of the Act is: prefaced with. the “words 
“subject to the provisions of Section 47 of 
the Act” meaning thereby. that the juzis- 
diction of the. Regional Transport Autao- 
rity to grant permits is subject to the de- 
termination of the limit of number of 
permits under Section 47 (3) of the Act. 
This Court stated the legal. position. in 
‘Mis. Jaya Ram Motor Service's case, C. A. 
No. 95-of 1965, decided on 27th Octover 
1967 = 1967-2 SCWR 857 and said “it is 
therefore clear that the authority. has Erst 
to fix the limit and after- having done so 
consider the application or:the represer-ta- 
tions in connection therewith in accord- 
ance with the prorade laid down in 
Section 57 of the Act.” 


Again in the case of R, Obliswami Naidu, 
AIR 1969 SC 1130 (supra) this Court čomsi- 

dered the submission in that case as to 
_ whether the Regional Transport Authority 
could decide the number of permits wile 
considering applications for “permits. This 
Court did not accept the submission . be- 
cause such a view would allow an opera- 
tor who happened to apply first to be in 
a commanding position with the ‘result 
that the Regional Transpért Authority 
would have no opportunity to choose be- 
tween competing operators and: public in- 
terest might suffer. ‘In the--same case it is 
again said that the determination: of the 
number of stage carriages:for which stage 
carriage permits may be granted: for the 
route is to be done first and thereafter äp- 
piicaions Tor permits: are ‘to ‘be ener- 
tained: - ~ a 


The learned Judge then _pricesiba to add 
that the earlier decisions of the Court 
established “two! ‘propositions; namely: DN 


: “First; that the Regional: ‘Transport 
Authority should fix the limit of number 
of stage carriage permits. under Sec-ion 
47 (3) of the Act and ‘after having done so 


the Regional” Transport., „Authority will 


consider the application, for. grant and rê“ 


presentations in connection therewith in 
accordance with -thé procedure. laid ‘down 
in Section 57 of the Act. Secondly, when 
a new route is opened forthe first “time 
and ‘an advertisement is issued calling for 
applications for such’a new route: mon 
ing the number of vacancies . for. it,- 

would be reasonable to hold that the ate 
ber of vehicles is specified ‘as the limit de- 
cided upon by the Regional TransSort 
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Authority," and towards the end, the 
learned Judge pointed out that where the 
Regional ‘Transport . Authority ‘issued a 
notification . under Section 57 {2) inviting 
applications for a permit on a new route 
or a permit for an additional bus on an 
existing route, it can reasonably be held 
that the Regional Transport Authority has 
arrived at a decision as to the limit of the 
number of permits as required under Sec- 
tion 47 (3), because it is not the form but 
the substance of the order that has to be 
considered. It is in the light of this state- 
ment of the law that we must consider 
whether the Regional Transport Authority 
acted without jurisdiction in granting 
stage carriage permits to the appellant as 
found by the Tribunal and affirmed by 
the Division Bench of the Madras High 
Court.” . 

` 10. It is, therefore, clear that the 
procedure prescribed. iby Section 47 (3) of 
the Motor Vehicles Act, 1939, applies: not 
only to a new route, but also to an exist- 
ing route. Therefore, we are unable to 
agree with the contrary: view expressed 
by a Division Bench of this Court in Ram- 
babu v. Regional Transport Authority, 
Indore, M. P. No. 462 of 1970, D/- 5-7-1971 
(Madh. Pra.) (supra), although we are in 
agreement with the view of the said Divi- 
sion Bench in holding on the. authority of 
Anand. Ram v. Regional Transport Autho- 
tity, -Rewa (AIR 1971.Madh Pra.170) (FB) 
(supra) that- determination: of;scope ana 
grant. of- permit cannot simultaneously. be 
determined. .The. Regional Transport Au- 
thority must, therefore, first determine 
the scope. and then -consider the question 
of grant of permit. 

“11. Let the casé be remitted to the 
Division Bench for deciding the cases on 
merits in-acecordance with the rice ex- 
pressed by us above. . i 


- RAINA, J. :— 12., I. agree. with- My 
Lord the Chief Justice. that the procedure 
prescribed.:by Section.47 -(3) of the Motor 
Vehicles Act applies not only to: a new 
route but also-to an existing route; but: I 
would like to add a. few words i in this con- 
néction, . 


13. In the context of an oer 
route, Section. 47 (3) is attracted. only 
where thë Regional. Transport Authority 
considers, it necessary. to alter the limit 
as. already fixed by it thereunder. ‘in order 
to. provide an additional bus or. buses on 
the route on account ‘of increase, in the 
volume. of traffic or for some other reason. 
The limit fixed by the Regional Transport 
Authority under Secticn 47 (3) cannot be 
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altered ‘by such authority at the time of 
grant of permits and such alteration must 
be made before the grant of permits, 

14, It must, however, be borne in 
mind in this connection that, as pointed 
out by their Lordships of the. Supreme 
Court in Mohammad Ibrahim v. S.T.A. 
Tribunal, ‘Madras, AIR 1970 SC 1542, an 
order’ under Section 47 (3) of the Motor 
Vehicles Act is not a matter of mere form 


but of substance; and if from the record . 


of the Regional Transport Authority it 
can be spelt out that that Authority fixed 
the limit of number of stage carriage per- 
mits before consideration of the applica- 
tions for grant of permits, there is compli- 
ance with the provisions of Section 47 (3) 
of the Act. 

References answered. 


AIR 1976 MADHYA PRADESH 76 
FULL BENCH 
J. S. VERMA, G. G. SOHANI AND B. R: 
DUBE, JJ. 

Hajari, Applicant v. The State of 
M. P. Bhopal and others, Opposite Party. 

Mise, Petn. No. 35 of 1974, D/- 17-12- 
1975: 

(A) Land Acquisition Act (1894), Ss. 4 
(1) — Notification under — Objects of — 
Requirement of — Specifying ‘locality’ is 


the only requirement of valid notification - 


‘Locality’ — Meaning of — Decision in 
Misc, Petn. No. 63 of 1974, D/- 29-9-1975 
(Madh, . Pra.), Overruled. (Words and 
Phrases — ‘Locality’ — Meaning of), = 


Omission to give particulars of land 


‘ with reference to Khasra numbers in 4 
` notification under S. 4 (1) does not render 


the notification invalid. Specifying 


the ‘locality’ in which the land is situate . 


is sufficient compliance of the provisions 


of S. 4 (1). Decision in Misc. Petn. No, 63- 


of 1974, D/- 29-9-1975 (Madh, Pra.), Over- 
ruled; 1973 MPLJ 18, Approved; - AIR 
1975-All 99; AIR 1966 SC 1593, Rel. on; 
AIR 1970. SC 802, Explained and Distin- 
guished. Case law referred. (Paras 8,:9) 


Qn‘a comparison with the words used 
in Section 6 of the Act, there can be no 
doubt ‘that the particulars of the land 
needed are required to be specified only 
in the declaration made under S. 6 of the 
Act, If the requirement of a valid notifi- 
cation under S:4 (1) was the same as’ of 


that under. Section 6, then ‘there ‘was no 
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reason to use different words in -these 
two provisions. : (Para. 7) 

One object of the notification under 
S. 4 (1) is to notify the inhabitants of the 
locality that land from that locality is to 
be acquired for the specified public pur- 
pose and their interests are likely to` be 
affected. Another object of this notifica- 
tion is to permit the officer of the Govern- 
ment under sub-section (2) of S. 4 to enter 
upon and survey any land in the locality 
and to do the other acts necessary. This 
survey is to decide which particular land. 
in locality is more suited for the purpose 
of acquisition. The Collector has then to 
submit his report as required by S, 5-A. 
Viewed from this angle as well, the ob- 
ject of Section 4 (1) requires only the loca- 
lity to be specified in the notification 
thereunder. Thus, the plain construction 
of the language in sub-section (1) of S, 4, 
the setting in which the provision occurs, 
the subject-matter of the statute and the 
object of the provision all lead only to this 
conclusion. (Para 7) 


The word ‘locality’ must be constru- 
ed to mean an area which is sufficiently 
small and compact so that naming it 
amounts to a notice to all inhabitants of 
that area, (Para 13) 


Ordinarily naming she village would 
amount to specifying the locality unless 
it is shown in a particu, ar case that the 
village specified is much too large to be 
treated as a locality, there being smaller 
units within that village and having a . 
name, which can be more appropriately 
called a locality. This would; therefore, ‘be 
a question of fact in each case and ‘where 
a village is specified in the notification 
under S. 4 (1), it would be presumed to be 
valid unless the person challenging its 
validity shows that in fact the village 
named does not amount’ to specifying the 
locality on the facts and in the’ circum- 
stances of that ease, 1973 MPLJ 18, Rel. 
on, ` (Para 14) 


(B) Interpretation of Statutes — 
Meaning of a word — Not to be taken in 


abstract — Regard must be had to the 


setting in which it occurs, as also to sub- 
ject-matter and object of the enactment 
— G, P. Singh’s ‘Principles of Statutory 
Interpretation, . 2nd Edn., Page 68, Foll. 
“(Para 15) 
Cases Referred: Chronological. . Paras 
AIR .1975 All 99 = 1975 AN LJ 219 .-11 - 
(1975) Mise, Petn:.No. 63 of 1974, D/- 29-9~ - 
-.1975 (Madh. Pra.) ©- 1,6,910 
AIR 1975. Punj 125 = 77 Pun LR. '365 © IE.. 


1976 


1973 MPLJ 18. = 1973 Jab LJ 163 1 $, 
meee sa 8, 10, 12, 14 
AIR 1973 Punj 263 =-75 Pun LR 227 11 
AIR 1970 SC 802 = 1970 All LJ 178 9 
AIR 1970 All 414 = 1969 All LJ 813 (B) 
AIR 1966 SC 1593 = (1966) 3 SCR so 
AIR 1961 Madh Pra.140 = 

124 eed ( 
AIR 1960 SC 1203 = (1961) 1 SCR 128 8 


V. S. Samvatsar, for Applicant; S. R. 
Joshi, Govt. Advocate, for Opposite Party. 


J. S. VERMA, J.— The petitioner 
seeks a writ for quashing the notificaton 
dated 8-12-1972 (Annexure A) under S&c- 
tion 4 (1) of the Land Acquisition Act 
(hereinafter referred to as the Act) on zhe 
ground that it does mot satisfy the require 
ments of the provision and consequently 
the entire requisition. - proceedings. ‘he 
petition came up for hearing before a Di- 
vision Bench and reliance was placed on 
behalf of the petitioner on the decision of 
a Division Bench (Oza and Muley JJ.) in 
Deva v. State of M. P. (Misc. Petn, No. 63 
of 1974 (Indore) decided on 29-9-1975) to 
contend that:a valid notification under 
Section 4 (1) of the Act requires the parti- 
cular survey number of each land to be 

_ (Contd, on Col. 2) 
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Thereafter the notification dated 7-5-1373 
(Annexure B) containing the declaraton 
under Section 6 of the Act was issued end 
was, published in:the Madhya Prad2sh 
Gazette dated 18-5-1973. This declarat.on 
particularised the lands to be acquired 
_ with reference to the survey numbers znd 
the, petitioner’s land bearing khasra No, 
107 situate in village Bardha having an 
area of 0:44 acre. was. specified therein. 
This petition under Article 226. of -he 
Constitution was then filed on. 6-2-1974 
for quashing the notification and the at- 
quisition proceedings. 


3. Before we deal. with the afore- 
said question regarding the requirement 
of a valid notification under Section 4 (1) 
of the -Act,. whick is the main controversy 
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specified therein and mention of the loca- 
lity alone without specifying the survey 
numbers was insufficient. Tae Division 


` Bench itself noticed the conflict between 


the decision in Deva’s case (supra) and 
that of another Division Bench in Chris- 
tian Fellowship (Hospital) Rajanandgaon. 
v. State of M. P, (1973 MPLJ 18). Conse- 
quently, the case was referred for consti- 
tution of a larger bench to resolve, this 
conflict. This is how the whole case has 
‘been referred to us for decision, 


2. The petitioner is'a land-owner 
in village Bardha tahsil Khategaon, dis- 
trict Dewas. The notification dated 8-12 
1972 (Amnexure A) published in Madhya 
Pradesh Gazette dated 22-12-1972 issued 
under Section 4 (1) of the Act stated’ that 
land was needed for extension of the 
Abadi in 43 villages specified therein. The 
area required in each such village was = 
also specified, Village Bardha is one such 
specified village, wherein 2.63 acres were 
proposed to be acquired, The survey num- 
bers of the particular lands were not spe- 
cified. It was also stated that the provi- 
sions of Section 5-A of the Act would not 
apply in view of Section 17 of the Act 
being applicable, A relevant extract of the 
notification relating to the petitioner is as 
follows:- — 
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in tkis petition, we shall dapa of two 
other arguments which. were advanced by 
the counsel for the petitioner to support 
this petition. 

4, The first argument of Shri V, S. 
Samvatsar, learned counsel for the peti- 
tioner; is that ample unoccupied land be~- - 
ing available for extension of the Abadi, 
the power under sub-section (2) of ` Sec- 
tion 243 of the M, P. Land Revenue Code 


. was not available to the State Govern- 


ment and consequently the provisions of 
the Land Acquisition Act were not attract- 
ed as provided in sub-section (3) of Sec- 
tion 243. The argument is based on a - 
question of fact, ie. the availability of. 

unoccupied land for purposes of Abadi in | 
the village. The petitioner is rest content 
with alleging in para 12 (c).of the petition 
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that there is ample unoccupied land for 
purposes of extension of Abadi, and no 
attempt has been made to givé any: parti- 
culars of the: unoccupied land ‘which is 
alleged to-be available. -The respondents 
in their return have specifically denied 
this argument as false and have dsserted 
that there is absolutely no unoccupied 
land available in the village for purposes 
of extension of Abadi. The responderits 
have also referred to their Annexure H 
which is the report dated. 22-10-72 of a 
survey party and wherein it is stated that 
no unoccupied land is available and that 
private land is needed in the opinion of 
the Gram Panchayat for extension of the 
Abadi: In the absence of any particulars 
being given by the petitioner of the alleg- 
ed available unoccupied land, no further 
consideration of this question is necessary. 
The respondents could do‘no better than 
to assert the negative. The foundation of 
the first argument of Shri Samvatsar ‘be- 
ing absent the game is rejected. ` 


5.. The second argument of,. Shri 
Samvatsar is, that. the substance of the 
notification under Section 4 (1) of the Act 
was not published at convenient places in 
the locality, in addition to publication . of 
the notification in the gazette, as required 
by the provision, This is’ also a question 
of fact. The respondents in para 5 at page 
25 of the paper book have denied this 
averment of the petitioner as false and 
have further added that.this requirement 
was fulfilled as shown: in Amnexures A, 
A-1, A-2, and A-3 which were contempo- 
raneous’ records, The foundation for this 
argument being absent, the same is also 
rejected. 


6. We shall now donates the main 
question requiring our decision, The argu- 
ment of Shri Samvatsar, leamed counsel 
for the petitioner is that Section 4 (1) -of 
phe Act requires not only . the- locality 
where the land is situate but also the Jand 
with reference to the Khasra numbers to 
be specified in the notification, He relies 
on the decision of the Division Bench : in 
Deva v. State of M. P. (Misc. Petn, No. 63 
of 1974 (Indore), ‘D/_, 29-9-1975), which 
undoubtedly. supports ‘his contention. On 
the. other hand, another Division Bench 
in Christian Fellowship . (Hospital), Raj- 
mandgaon v.-State of M. P, (1973 MPLJ 
18), while dealing with shis giesto. held 
as T E —_ tone 


ae ‘The view “Galen in Iftikhar Ah- 
da. case (AIR "1961 Madh Pra 149). in so 
far- as it lays down that in omission to 
give particulars of- land-in a - notification 
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under Section 4- (1) renders the notifica- 
tion invalid and, therefore, vitiates the 
entire land acquisition’ ‘proceedings, “ean: 
no longer be- accepted as laying ‘down 
good law,” - (Para 3) 
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“yg the locality i is a Tasa ‘al 
one, like that of a village, the’ naming of 
such village as a ‘locality’ is a sufficient 
compliance of Section 4 (1). But this does 
not necessarily imply that the naming of 
a city like Bhopal, would amount to a 
specification of a locality within the mean- 
ing of the section, It-all, therefore, de- 
pends on the nature of the locality where 
the-land is situate in each ‘particular case. 
The answer to the first question, there- 
fore, must. be that village is a ‘locality’ 
within the meaning of Section 4 (1) of the 
Act, having regard to the smallness of the 
area involved. The naming of a village as 
a locality -in ‘a notification issued under 
that section, therefore, does not render it 
invalid in any manner. ” (Para 8) 


The above quoted - passages from ‘the deci- 
sion in C: Fellowship (Hospital), 
Rajnandgaon v. State of - M.. P, (supra) 
occur in the opinion of A. P, Sen, J., who 
was the third Judge to whom the case was 
referred on a difference between Naik J. . 
and Shiv Dayal J. (as he then was) who 

constituted that Division Bench. The opin- 
ion of A. P. Sen J. therefore, constitutes 
the decision of that: Division. Bench, In 
this case it was clearly held that omission 
to give: particulars of the land, ‘where 
locality was specified did not render the 
notification under Section 4 (1): of the, Act 
invalid and naming of she village, in view 
of the smallness of its area, as a locality 
is a sufficient compliance of Section 4 (1). 
There is thus a direct conflict on this 
point: between. these two Division ‘Bench 
decisions, It is a matter of regret that the 
earlier Division, Bench decision, which 
was reported in: ‘1973 MPLJ:18 as also in 
1973 Jab LJ 163 was not brought to: the 
notice of ‘the >` Division Bench ' deciding 
Deva’s case’ (supra). much later on 29-9- 
1975. What is more, the learned ' ‘Deputy 
Government Advocaté appearing’ for the 
State in Deva’s case (supra) concéded this 
point in the petitioner's favour. It is obvi 
ously for ‘this reason that the later Divi- 
sion Bench deciding. Deva’s case: (supra) 
missed the earlier reported - decision `of 
another Division Bench and was misled 
into taking a contrary view’ on the. same 
point without even referring- to ‘the’ éar- 
lier Division’ Bench decision.’ We: ‘shall 
now éonsider the question on’ its meérits, 
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7. -Section 4 @) oF the Act - is. 3 . 


follows:— ` 


“4. Publication of preliminary noti- 
cation. and powers of officers thereupon.— 
_ (1) Whenever it appears to the appropriz:e 
Government that land in any locality is 
needed or is likely to be needed for azy 
public purpose, a notification to that 
effect shall be published in the offical 
Gazette and the Collector shall cause pr- 
lic notice of the substance of such not®i- 
cation to be eee at convenient places n. 
= said locali: eae 
= * 
The plain construction of this. provisien 
does not require particulars of the lamd 
to ibe given in the notification under Sec- 
a 4 (1) and it only requires. that the 
locality in which the land is meeted 
should be specified. On a comparison w-th 
the words used in Section 6 .of the At, 
there can be no doubt that the particulars 
of the land needed are required to be spe- 
cified only in the declaration made uncer 
Section 6 of the Act. If the requirement of 
a valid notification under ‘Section 4 11) 
was the same as of that.under Section. 6; 
then there was no reason to.use different 
words in these two provisions. This vari- 
ance in the words used must, ordinarity, 
be taken as indicating different requi-e~ 
ments under these two provisions. "he 
same conclusion is also reached when =e 
object of a notification under Section 4 11) 
is taken into account. It is settled, ‘that 
at the stage -of Section 4 (1) there is omiy 
a proposal for acquisition which at "=e 
stage of Section 6 becomes the decision. of 
the appropriate Government, One object 
of the notification under Section 4 (1) is 
to notify the inhabitants of the locality 
that land from that locality is to be ac- 
quired for the specified ‘public purpese 
and their interests are likely to be affect- 
ed, Such notice is to enable all persens 
having any‘ interest in the lands within 
the locality to object to the proposed sc= 
quisition under Section 5-A and this right 
lof objection is available under sub-sect2on 
(1) of Section 5-A of the Act even-in rzs- 
pect of ‘any land’ in the locality. Thas, 
the right of objection is not confined omly 
to the particular land. in which the obj=c- 
tor has an interest but extends also to ' ‘eny 
land’ ‘in the locality. - The “reason is 
obvious. It is open to the inhasi- 
tants of the specified locality to show tkat’ 
lands in that locality or any particu“ir 


m 


land therein should be excluded from =e - 


acquisition proceedings and that the pir- 
pose can be fully achieved even by =c- 
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quiring some -. other land. This result 
would be possible only if at that stage the 
location alone of the :specified publie pur- 
pose is decided and not its exact situation 
within the locality specified. The locality 
alone being notified, opinion of suitability 
can be formed in respect of any. land 
within that locality taking into account 
the views of the inhabitants therein, This 
can bedone only if a firm: decision with 
respect to particular survey numbers has 
to be taken after the notification under 
Section 4 (1). Another object of this noti- 
fication is to permit the officers of the 
Government under sub-section (2) of Sec- 
tion 4 to enter upon and survey any land 
in the locality and to do the other acts 
necessary, This survey is obviously to.col- 
lect relevant data in order to decide which 
particular “land in the locality is more 
suited for the purpose of acquisition. The 
Collector has then to submit his report as 
required by Section 5-A, taking into con- 
sideration all this material and it is then 
that the appropriate Government ‘takes 
the. final decision which results in the de- 
claration under Section 6 of the Act, It 
is only at the stage of this final decision 
of the Government that the land is, there- 


_fore, required to be particularised. View- 


ed from this angle as well, the object ‘of 
Section 4 (1) requires only the locality to 
be specified. in: the notification thereunder 
and it does not require the particulars of 
land within it to be specified. Thus, the 
plain construction of the langauge in sub- 
section (1) of Section 4, the setting in 
which the provision occurs, the subject- 
matter of the statute and the object of the 
provision all lead only to this conclusion. 


8. Im our opinion, the law on this 
point is also settled by the decision of the 
Supreme Court in State of M. P. v. Vishnu 
Prasad (AIR 1966.SC 1593), The question 
for decision before the Supremé Court, 
was: whether, the notification under Sec- ` 
tion 4 (1) exhausts itself after the first 
notification issued under Section 6 or the 
same remains alive to permit any further 
notification under Section 6 thereafter? 
Their Lordships observed that the answer 
to this question depended upon the con- 
struction of Sections 4, 5-A and 6 of the 
Act which are integrally connected, For 
this reason, their Lordships proceeded to 
construe these sections for the purpose of 
deciding that case and in doing si it was 
held as follows: — . 


“As we have said shea the process 
of acquisition always begins with a noti- 
fication under Section 4 (1). That provision 


` BO MEP., [Pr. 8] 
authorises the- appropriate. Government to 
notify - that land im any locality is needed 
.or is likely to. be needed for any public 
purpose. It will be noticed that in this 
_ notification ‘the land needed is not parti- 





cularised but only the locality: where ‘the . 





land is situate is mentioned. As was ob- 
` served by this court in Babu Barkya Tha- 
kur -v.-State of Bombay, (1961) 1 SCR 128 
= (AIR: 1960 SC 1203) a notification: under 
Section 4 of the Act envisages a prelimi- 
nary- investigation and it is only under 
“Section 6 that the Government makes 4 


firm declaration, The purpose of the noti- 
fication under. Section 4 (1) clearly is to 


enable the Government to take action ` 


under Section 4 (2) in the matter of sur- 
-vey of land to decide what particular land 


in the locality specified in the notifica- 





` tion under Section 4 (1) it ‘will decide to 


„acquire, Another purpose of the notifica- 
tion under Section 4 (1) is to give oppor- 
tunity to persons owning land in that 
locality to make elections under Section 
B~A.sccsscee 


LITTY 





@nacee saeson 


- "It seems to us clear that whėén such , 


a report is received from the Collector by 
the Government it must’ givé a decision 
on all the objections at one stage and de- 
cide once for all what particular land out 
of the locality notified under Section 4 (1) 
it wishes to acquire,” 

“Reading Sections 4, 5-A. and 6 to- 
gether it seems. to us clear that the notifi- 
cation under Section 4 (1) specifies merely 
the locality in which the land is to be ac- 
quired and then under Section 4 (2) sur- 
vey is made and it is considered whether 
the land or part of it is adapted to the pur- 
pose for which it is required and maps 
are prepared of the land proposed to be 
taken. Then: after objectioris under Sec- 
tion 5-A have been disposed of, the Gov- 
ernment has to decide what particular 
land out of the locality specified in the 
notification under Section 4 (1) it will ac- 
quire, It then makes a declaration under 
Section 6 specifying the particw/ar_ ‘land 
that is needed. oe „(Para 15) 


t ee > es es Ea 


1 


sossvs CTTI ` wee 


“Sections 4, 5-A and 6 iti our opinion 
are integrally connected, Section -4 speci- 
figs the locality in which the land is ac- 
quired and provides for survey ‘to decide 
what particular land out of the ‘locality 
_would:be needed. Section. 5-A provides. for 


‘Hajari'v, State (FB) (Verma J.) 


A.I R. 
hearing of objections to the acquisition - 
and after these objections are decided the 
Government has to make up its mind and 
declare what particular land out of the 
locality it will acquire. When-it has , so 
made up its mind it-makes a: declaration | 
as to the particular land out of the loca- 
lity notified in Section 4 (1) which it will 
acquire, 

f “The nofiicston tader Section 4 (1) 
thus informs the public that land is re-. . 


cular locality and thereafter the members 
of the public owning land in that locality 
have to make objections under Section 





‘5-A; the Government then makes up its 


mind as to what particular land in that 
locality. is required and makes a declara~ 
tion under Section 6.” 


“But as we read these three sections 
together we can only find that the scheme 
is that Secticn 4 specifies the locality, 
then there may be survey and drawing of 
maps of the -and and the consideration 
whether the land is adapted for the pur-. 
pose for which it has to be acquired, fol- 
lowed by objactions and making up of its 


mind by the Government what particular ` 


land out of that locality it needs. This - is 
followed by = declaration under Section 6 '' 
specifying the particular land needed and 
that in our opinion completes the Poo i 


eseses wt ete 


“At the stage of Section 4 the land is 


not particularised ‘but only the locality is 


mentioned; at the stage of Section 6 the 
land in the locality is particularised,' Ms 
(Emphasis supplied) E 
i (Para 16) 
In this decision, t thair Lordships of the 
Supreme Court have. expressly held that 
only the Iccality. where land is situate is - 
required tc b2 mentioned in a notification. ` 
issued under Section 4 (1) and it is not 
necessary fo particularise the land needed 
therein, formation of that opinion being 
made only later at the stage of Section 6. 
The above extracts from the decision are 
quoted to maze it obvious that specifying 
the locality alone is the only requirement. ` 


of a valid notification under Section 4 (1) 


and.this -has been. reiterated time: and’ 
again in the decision. We are unable to. 
appreciate how- a contrary view cam.. be . 
taken.so long as the decision in State of ~~ 


` 
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-M. P, v, Vishnu: Prasad (supra) remeins 
good law. A. P. Sen J. in Christian Fell=w- 


ship (Hospital), Rajnandgaon v.. State of- 


M, P. (1973 MPLJ 18) (supra). has regied 


on this decision also to reach the afere- . 


said conclusions. The contents of Seccion 
4, (1). remain the same, As such, it ha: to 
be seen whether. any subsequent decision 
‘of the Supreme ‘Court takes away the au- 
thority of this decision. 


‘9. © The later Division Bench . See 
ing the opposite view in Deva's case, Msc. - 


Petn. No. 63 of 1974, D/- 29-9-1975 (Mesh. 
Pra.) (supra) has relied. on Gunwant Kaur 
v. Bhatinda - Municipality (AIR 1970 SC 
802) to support its conclusion. We szall 
: presently show that the decision in Gan- 


warit Kaur’s case (supra) cannot be ad, 


in that manner. In the first place, ihe 
decision in Gunwant Kaur’s case was ty a 
Bench of two Judges.while. the earier 
decision in State of M, P. v. Vishnu . Fra- 


sad (AIR 1966 SC 1593) (supra) was ky a 


larger Bench of three Judges. It is, there- 
fore, reasonable to. assume that the later 
decision of the Supreme Court would not 
be contrary to the earlier decision given 
by a larger Bench, That apart the dci- 
sion in Gunwant Kaur’s case, as we read 
-t, does not enunciate the principle - Tat 
- à valid notification under Section 4 (1) 

‘requires ‘particularisation of the land vith 
-` reference to the Khasra numbers, in addi- 
.. tion to specifying the locality: whe-zin 
the. lands are situate. The facts- of “hat 
. ease show that the notification under Sec~- 
. tion 4 (1) also specified the Kihasra nam- 
ber, and mentioned the name of persens, 
who were shown as owners of different 
portions of land therein. . It transpired 
that this. specification was misleading since 
the original owner of the- field numer 


given had divided ‘the field into several .. 


plots and. had sold them to different per- 
sons before ‘issue of the. notification. Tus, 
the. particulars given in the notifica—on 
under Section 4 (1) misled the real owner. 
on the date of notification, since 
reasonable to assume on the particu_ars 


- given that only the persons named in zhe . 


fotification were to be affected’ and. not 
the others. Factually the impression giren 
‘by the notification was incorrect. A writ 
‘petition was filed in the. Punjab Egh 


‘Court challenging the notification. as vazue - 


but the same. was dismissed in limine, “he 
Supreme Court set aside the. order of ~he 
` High Court. and remanded. the case to -he 
- High Court:for.a fresh hearing. In . Sct 
the’ case was to.be decided thereafter on. 
remand and .there was no . final : opir-on 


' -given.éven on the: facts:of -the. case. that 
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Hazari v. State (FB) (Verma-J:) . 
the notification was. vague, The observa- 


. No. 63 of. 1974 (Indore), 


-it was. 


{Prs,. 8-11}. “ . M.P. 81. 


tion made by the Supreme ‘Court relate to- 
the peculiar facts of that case and no- 


-where it is said that a valid notification . 


under. Section 4- (1). requires the land to 
be particularised. in each case with refer- 
ence to the Khasra numbers, The Division 
Bench deciding Deva's case (supra) has 
relied on an extract quoted therein from 
Gunwant Kaur's case (AIR 1970 SC - 802) 


which itself includes a passage - as fol-. . 


lows:— 


. “Section 4 of the Land Acquisition 
Act does not expressly require the Collec- 
tor to publish or make available the plans- 
of the lands intended to be notified to. the 
owners of the lands, But the’ acquiring 
authority is bound to publish sufficient 
information giving due notice to the own- 
ers of the lands that their properties are 
intended to be compulsorily acquired.” 


In our opinion, this extract only says that 
the notification under Section 4 (1) re- 
quires publication of “sufficient informa- 
tion giving due notice to the owners of 
the lands that their properties are intend- 
ed to be compulsorily acquired.” This only 
means that. the. object of giving notice to 
land owners in. the locality must be achi- 
eved by the particulars given in the noti- 
fication, Whethér the particulars are in- 
sufficient in a given case, would be a ques- 


- tion of fact, With utmost respect to the 
. learned Judges - deciding Deva's ` 


case 
(supra) we are unable to read Gunwant 
Kaur’s case (supra) as enunciating. the 


‘principle that a notification under Section] - 


4 (1) of the Act is invalid unless it also 
specifies the particular Khasra number 


.of each land intended to be acquired, The 
decision in Deva’s case is only on . this 


basis, 


10. For these reasons, we are . of 
the opinion that Deva’s case (Misc. Petn. 
D/- 29-9-1975) 
(Madh.. Pra.) is not correctly decided and 
it is, accordingly, overruled, We are also 
of the view that the conclusion. stated in 


` the opinion of A: P. Sen J. in Christian 


Fellowship (Hosp.) Rajnandgaon v. . State 
of M. P.. (1973 MPLJ 18) that omission to 
give particulars of land in a notification 


. under Section 4 (1) does not render - the 
. notification invalid and that specifying the. 


‘locality’ in, which. the land is situate ` is’ 


. sufficient compliance of the provision, is - 


correct and we, Sows approve, that 
decision | on this point. 

lL. The learned: counsel for. ‘the 
petitioner. has referred to a. -Full. Bench‘ 


- decision of the Allahabad High. Court in 


82 M. P. {Prs. 11-15} 


Bahori Lal v. Land Acquisition ` Officer 
(AIR 1970 All 414) (FB) to- support ` the 
contention that particulars of land must 
be mentioned in a notification under Sec- 


tion 4 (1) of the Act. In our opinion, even: 


though some observations at the end of 
para 24 of that decision do give such an 
indication, yet read along with para 23 
such a conclusion ‘is not reached. Later 
in Nagar Mahapalika, Varanasi: v. 
Shankar (AIR 1975 Alt 99) & Division 
Bench has construed the Full Bench de- 
cision to mean that naming the locality 
alone is enough and it is not necessary to 
specify the plot numbers therein. Thus,. 
the view of the Allahabad High Court does 
not support the petitioners contention. 
‘Two decisions of the Punjab High Court 
in Tulsa Singh v. State of Haryana (AIR 
1973 Punj 263) and Devi Singh v, Har- 
yana State (AIR 1975 Punj 125) are also 
referred. The Punjab High Court relied 


on the above Full Bench decision of the 


Allahabad High Court and read it in a 
manner in which even the Allahabad High 
Court has not understood it, Moreover, ‘it 
was on facts that the notification was 
found to be vague. It is, therefore, not 


necessary to deal further with these deci- 


sions, . 
~. 12 ‘This takes us now to the mean- 
ing of the word ‘locality’ occurring in 
Section: 4 (1), In Christian Fellowship 
(Hospital), Rajnandgaon v. State of M, P. 


(1973 MPLJ 18) the .conclusion reached 


on this. point is quoted in para 6 . above. 


In substance the conclusion is, that a vil- | 


lage is a locality having regard to ‘its 
smallness, This conclusion was reached 
after referring to the meaning of the word 
‘locality’ given in the ordinary and legal 
dictionaries. The several meanings as well 
as the setting in which the word ‘Iccality’ 
occurs indicate that this is substantially 
the correct meaning, ‘Locality’ is a place 
with an area which is reasonably . small 
and compact.so that it has come to exist 
and be treated as one unit, a reference to 
which sufficiently identifies the area and 
the persons therein. Ordinarily, the unit 
has acquired 4 name by. which it is refer- 
red and understood, 


13. 
ication made under Section 4 (1) is to 






rd to and compact so that naming it 
amounts to a notice to all inhabitants of 


Hazari v, State (FB) (Verma Ji} 


Durga 


One of the objects of the noti- 


A. R.. 


that area, Since the locality is required to 
be named for identifying the area covered. 
by it, it should be the smallest area which: 
has acquired a name by which itis known. 
already at the time of notification, Ordi- 
narily, villages in India are quite small 
so that naming of a village as locality 
would be sufficient. However, in recent 
times some villages have.grown consider- 
ably so that the area within a big village 
may have bzen divided: to create smaller 
units therein such as Tolas or Mohallas, 
In a given case, it may be possible to show 
that naming the village alone does . not 
amount to naming the locality in view of 
the largeness of the village and in that 
context a smaller area such as a Tole or’ 
Mohalla within the village has to be treat= 
ed. as locality. That, however, would be e 
question of fact in each case, ; 


14.. The resukt is that ordinarily 
naming the village would amount to spe- 
cifying the locality unless it is shown in 
a particular case that the village specified 
is much too large to be treated as a loca- 
lity, there being ‘smaller-units within that} 
village and having a name, which can ‘be 
more appropriately called a locality, This 
would, therefore, be a question of fact im} 
each case and where‘a village is sepcified 
in the notification under Section 4 (1), tit 
would be.presumed to be valid unless the 

person challenging its validity shows that 
in ag aes the village named does. not. amount 
to specifying the locality on the facts ang 
in the circumstances of that case. We are, 
therefore, in agreement with the conclu- 
sion reached on this point by A. P. Sen J. 
in Christian Fellowship (Hospital), . Raj- 
nandgaon v. State of M. P, (1973 MPLIJ 
18). We would, however, add thereto what 
has been said herein by us: We find. that. 
substantially the same view has also been 
taken in Nagar Mahapalike, Varanasi T. 
Durga Shankar (AIR 1975 All. 99). (DB}.. 


. J5. The settled rule of construe= 
tion to be followed has been“ summarised 
in Justice G. P. Singh's ‘Principles of Sta~ 
tutory Interpretation’ - Second Edition. at 

page 68 as jollows:— 


“It has already: been seen ‘that even 
odinarily the meaning of a word is. not 








had to the setting in which the word oc 
curs as also to the subject-matter and ob- 
jeet of the enactment. However, in casg 


the rival imterpretations which may 
reasonably open of such language.™ 


5976 
"fhe process adopted by.us to reach the 
above conclusion is im consonance > with 
this settled rule of construction, 
i 16. -- With above conclusion reached 
‘by us as to. the. meaning of the word 
"locality the notification issued under Sec- 
tion 4 (1) (Annexure A) must be presumed 
to be. valid., It. specifies the name 
ef the village which ordinerily 
amounts to sufficient compliance of Sec- 
tion 4 {1) of the Act. The petitioner has 
mot even alleged that naming the village 
in the present case does not amount to 
naming the locality. In fact that is not 
even his case. This being so, the main 
argument advanced on behalf of the peti- 
tioner also fails anc is hereby rejected. . 
17. Consequently, this petition fails 
and is hereby dismissed, ‘The aforesaid 
conflicting decisions of this court having 
resulted on account of the lapse of the 
‘oounsel for the State and that conflict also 
being ‘noticed im the present case by the 
@ourt itself, counsel’s fee to the respon- 
dents must be disallowed. The parties 
ghall therefore, bear their own costs, The 
‘outstandmg amount of security deposit 
shall be refunded to the petitioner. ‘ 
Petition dismizsed. 
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A. P. SEN AND R. K. TANKHA, ci. 

‘Gindan and others, Appellante v. 
Barelal, Respondent. E 

First Appeal No.. 199 of 1974, 
§-12-1975.* 

' (A) Hindu Marriage Act (1958), 3s. 5 
(iii), 11, 12 and 18 — Marriage in comtra- 
vention of age — Validity — Consequen- 
“ces of such marriage, : 


` A ‘marriage solemnized,, in contreven- 
tion of age mentioned im S, 5 ii) is. nei- 
‘ther void ab initio nor even voidable. Such 
violation of S. 5 Gi) does not ‘find place 
either in S, 11 or in S. 12 of the Act. “t is 
“only. punishable as an offence under Sec- 


Di- 


tion 18. The marriage solemnized would 


‘remain valid, enforceable and- :recozniz- 
able in ‘Courts of law. -(1970) 72 Ping LR 
377 and:ATR 1963 Him Pra 15 and ILR 
(1970) Cut 1215, Relied on; ATR 1995 Andh 
Pra 193.and AIR 1958 a Pra 375, Dis- 


ting. (Paz a 8) 
®(A gainst judgment and decree of D, R. 


Shrivastava, Addl. Dist. J.; “Panne, in 
-€ S. No 3-A of 1973, D/- 1-8-1974.. 


BIBWAsIeEGR — 


. Gindan v.. Barelal (Tankha J.) 


.AIR 1966 Madh Pra 168 = 
‘AIR 1963 Him Pra 15 


(Pr: 1} M. P. 83 


. (B) Hindu Marriage Act (1955), Ss. 9, 
19 and 20 — Petition for. restitution of 
conjugal- rights — Petition filed in Court 
of Additional District Judge at P — Con- 


tention. that that Court was not specified 


by the State Government by notification 
in Official Gazette as having jurisdiction 
in respect of such petitions and therefore 
the trial held by that Court was without 
jurisdiction and a nullity — Contention 
held was devoid of substance. 1961 MPLJ 
979 and AIR 1966 Madh Pra 166, Foll. 
(Para 9) 


©) Hindu Marriage Act (1955), Ss. 10 


‘(b) and 9 (1) — “Cruelty”—When amounts 
‘—- Non-payment of interim maintenance 


ordered by High Court in appeal — If 
cruelty, 


. The act of non-payment of interim 
maintenance allowance as ordered by 
High Court during the pendency of the 
appeal, cannot be in any manner constru- 
ed as an.act of cruelty. Under S. 10 (b) the 
word ‘cruelty’ has reference to before fil- 
ing of the petition for judicial separation 
and not subsequent thereto, That being 
so, the non-payment of interim mainten- 
ance allowance as directed by High Court 
would not fall within the ambit of the 
term ‘cruelty’ so as to set aside the decree 
passed for restitution of conjugal rights. 
Even under S. 9 (1) the wife carmot have 
a reasonable excuse on-such a ground to 
withdraw herself from the society of her 
husband. (1262) : All. ER 587, -Disting. 


(Para 10) 

Cases Referred : Chronological Paras 

AIR 1975 Andh Pra 193 = (1975) 1 a 
Pra LJ. 37 -> i 

ILR (1970) Cut 1215 


(1970) 72 Pun LR 377 = 1970 Cur Ly 93°8 
ATR 1968 Andh Pra ate =. (1967) 2 Andh 
WR 465 . 


-8 
= 1965. SEIST 702 


3 
(1962) 3 All ER 587 =. (1962) 1 WLR 1480 
10 


1961 MPL 9 oo = 9 


-R Ko Rai, for Appellant; y. G: Patil, 
for Respondent. -> 

TANKHA, cee This is an appeal by 
appellant Mst,.Gindan and four others 
against the. judgment and decree dated Ist 
August, 1974 passed: by the Additional 
District Judge, Panna, in Civil Suit No. 
3-A of 1873 by which the petition of the 
respondent, Barelal, under Section 9 of 
the Hindu Marriage Act, 1955 for  resti- 
‘tution of conjugal Tights has been allowed, 


84 M. P. . [Prs:. 2-8} 


Mst. Gindan (appellant No. 1) was-marri- 


ed about fifteen years. back to- the respon- - 
dent. From the wedlock «three “children - 
were born out of whom two are dead and 


the third male child aged about 9 months 


is with appellant No. 1. Appellants Nos, 3- 


to 5 are brothers of appellant No. 1 and 
‘appellant No. 2 is her father. According 
to the respondent, his wife. Mst, Gindan 
had no reasonable excuse to withdraw 
herself from his ‘society along with all the 
ornaments given to her by him and as 


such he was entitled for a decree for resti- . 


tution of conjugal rights against her and 
a direction to other appellants to refrain 
from stopping her from going with him as 
she is living with them. ` 


3. In defence, appellant No. 1 Mst. 
Gindan denied .the allegations made ` by 
the respondent and pleaded that she was 
ill treated by her husband to the extent 
of cruelty and was ousted from the house. 
She further denied to have taken away 
any ornaments. On the other hand, her 
allegation is that her ornaments are in 
possession of the respondent. She further 
stated that about two years back she was 
beaten by her husband (respondent) re- 


sulting in a fracture of her right wrist.. 


The death of the two children has been 
alleged on account of poor feeding at the 
instance of the. father who not only pre- 
vented her to give them proper food but 


she was also mot properly fed with the re- 


sult that her health had shaken conside- 
rably. On the persuasion of the respon- 
dent, her parents persuaded her to go with 
her husband, but on the way she was 
again beaten and she had to retum back. 
‘According to her, in these’ circumstances 
she has ultimately decided to reside with 


her parents, She completely derièd , that, 
- ‘the appellants 2 to5 ever: stopped her | 
. from going to her husband’s. ` place. and 


they have been ey impleaded 
as parties in the case. 


4. As regards the remaining appel- 


lants 2 to 5, they have supported the case. ~ 


of the ‘appellant No. 1 but’ denied . that 
` they ever came.in the way of appellant 
No.. 1 in going to her unpad plapa soa 
live with him. . 
<- 5. > The trial Court ‘allowed the pe- 
tition of the respondent and-directed ap- 
pellant No. 1 Mst. Gindan to return . to 
cohabitation with her husband ...and | live 


with him.as claimed within two- months: 


from the-receipt of the order. The other 
- appellants: have been.ordered to abstain 
. from harbouring.the. wife teppevant; No, 1) 


: Gindan .v: Barelal: (Tankha ‘J.) 
i “Be Brief facts‘of the .case are that 
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or otherwise interfering with ‘the rights. of - 
the- respondent as her husband. ‘Hence. this 
appeal, : 

6. . Having heard learned counsel 
of the ‘parties, we are of opinion that this 
appeal has no merit and. must be dismiss- 
ed. At the outset we would like io men- 
tion that before the hearing of this appeal 
commenced, a written application was 
moved on behalf of the appellants to raise 
certain important questions of law and 
jurisdiction. The said application was not 
opposed and rightly so and it was allow- 
ed. Before us, learned counsel for the ap- 
pellants raiseé four contentions; firstly, 
that the marriage between the appellant 
No, 1 and the respondent was void ab ini- 
tio being forbidden by law as under Sec- 
tion 5 (iii) of the Hindu Marriage Act the 
bride must have completed the age of fiŝ- 


- teen years at the time of the. marriage, 


while in the present case the age of the 
wife (appellant No. 1) was about 10 years; 

secondly, that the trial Court could not 
entertain the present petition as the res- 
pondent had not complied with the provi- 
sions of Sections 19 and. 20 of the Act and. 
the rules mad2 thereunder, i.e., the peti- ` 


- tion was not fled in the principal civil. 


Court of original: jurisdiction namely, the 

District Judge but in the Court of Addi- 

tional District Judge, Panna, which was 

not specified by the State Government by ` 
a notification in-the official Gazette as 

having jurisdiction in respect of such pe- 

titions, Thus, it was contended that’ the 
trial Court acted without jurisdiction and 

the decree passed by it is a nullity: third- 

ly, ‘that the appellant No. 1 lad a reason- 

able excuse to withdraw from ‘the society 

of. her husband’. (respondent) on the 

ground that she was being treateé with 
cruelty by him and fourthly, .that. the 

granting of relief. in the present.case be- 

ing discretionery, the learned ‘J udge of 

the trial Court should ‘have kept ir’ -view 

the provisions of Section 23 of haa Act be- 

fore passing the decree.: 


Ts On the other hand, earned 
counsel for the respondent contended that 
the judgment and decree passed by ` the 


trial Court are just and proper and. based 


on proper exercise of jurisdiction and? re~ 
quire no interference, ' 
8. We shall deal with eaca: ‘point . 
raised on behalf of the appellants sepa~. 
rately, As regerds the. first contention 
raised on behalf of. the appellants, we may 


. say that it was not-disputed before us that - 


appellant No..1 was of about 10 years . of . 


-age when she’ was married.. That being so, . 


1976 


it.is no doubt true that she had. net az 
‚tained the age.prescribed for a marriage 







age Act, but, in our opinion, it cannot be. 
declared as void or even voidable. The 
contravention of the provision is’ on-y 


f nullity on any of the grounds mentiom- 
d in Section’ 12 of the Act. But breach of 
clause (iii) of Section 5 does not find plaze 


may quote with approval a ; 
which reads as under: 
“A marriage solemnized in violatien 


of the requirement as to age laid down in > 


this clause is not void or even voidatle 
but the contravention of the condition is 


punishable as an-offence under Section 18. 


of the Act.” 


` Various other High Courts in-India have 


algo taken a similar view. [See: Mohinder 
Kaur v. Major Singh, (197C).72 Pun LR 
377; Smt. Naumi v. Narotam, AIR. 1933 
Him Pra 15 and Budhi-Sahu v, Lohurani 
Sahuani, ILR (1970) Cut 1215}. No doubt, 
a contrary view has- been taken by the 
Andhra Pradesh High Court in . Pancki- 
reddi Appala Suramma v. Gadela Gana-. 
patlu, AIR 1975 Andh Pra 193 wherein an 
earlier decision of.the said Court reported 
in Rayudu Pallamsetti v. Dommeti Sri- 
- ramulu, AIR 1968 Andh Pra 375 has be=n 


` relied upon. With great respect we dis-.- 
agree with the view expressed by te. 
learned Judges. In both the decisions the . 
provisions of Sections 11 and 12 of tne. 


~ Act have not been taken into consideratien 
while it is not the consequence of- 2 mar- 


riage being solemnized in breach of clause | 


(iii) of Section 5. of the Act. That being 
so, we are of opinion that a marriage 9- 
. |lemnized in contravention of the age mea- 
tioned in Clause (ii) of Section 5 of. tie 
Hindu Marriage Act can neither: be de- 
lared ab initio void nor voidable. ‘The coa- 
sequences, if any, which flow from that 


-|contravention are given in Section 18 anad 


‘that is tbat a person who procures a mar- 
. Tiage of himself or herself in such contra- 
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under Section 5 (iii) of the Hindu Marri- . 
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vention shall be punishable with. impri- 
sonment. which may extend to fifteen 
days, or with fine which may extend tò 
one thousand rupees, or. with both, In 


our opinion, no other result.is stated in 


the Act to flow from the. contravention of 


ct, the type now under consideration of clause 


(iii) of Section 5 to affect the tie of mar- 
riage itself and to render the marriage 
either void or voidable, If the Legislature. 
intended otherwise, the Act certainly 
would have made a specific provision in 
that regard in the like manner as it has 
been done in the case of contravention of 
clauses (i), (ii), (iv), and (v) of Section 5 
in Section 11 of the Act, Thus, the marri- 
age would remain valid in law and en- 
forceable and recognizable in the Court of 
law, 


9. As regards the second conten- 
tion, that the learned Additional . District 
Judge had no jurisdiction to entertain and 
try the present petition, we may state 
that the learned counsel for the appel- 
lants fairly conceded before us, and right- 
ly so that the point is squarely covered| 
by two Division Bench decisions of this} 
Court in Dharam Sheela Bai Ram Dayal 
v. Ram Dayal Bhatnagar, 1961 MPLJ 979|. 
and: Laxmansingh v. Kasharbai, 1965 MP 
Ly 702 = (AIR 1966 Madh Pra 166). That 
being so, the contention is devoid of any 
substance and is rejected: - 

` 10. Now, as regards the third con~ 
tention, the learned counsel for the ap- - 


‘pellants contended that non-payment of 


maintenance allowamce by the respondent 


‘as directed by this Court amounts to revi- 


val of.cruelty by his wilfully neglecting 
to maintain his wife, we are of opinion’ 
that it has .no force. The. act of non-pay-- 
ment of interim maintenance allowance as 
ordered by this Court during the. pen- 
dency of the appeal’cannot be in any. 
manner construed as an act of cruelty ` so 
as to constitute revival of earliér acts of| 
condoned cruelty. Under Section 10 (b) of 
the Hindu: Marriage Act the word ‘cruelty’ 
has reference to ‘before filing ‘of the peti- 
tion for judicial separation: and not subse-|: 
quent thereto. That being so, the non-pay~ 


- ment of interim maintenance allowance as 


directed by this Court would not fall with- 


- in the ambit of. the term ‘cruelty’ so as to 


set aside the decree passed for restitution 


-.of. conjugal rights.; Even under- Section 9. 


(1): of.the Act this- ground advanced onl ° 


.behalf.of appellant No, 1 would not meet 


the. requirements of the: provisions so as 


. to-hold that she had: a reasonable excuse] - 
-to.-withdraw: herself fromthe society’ ofl- 
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ber husband. Learned counsel for the: ap- 
pellants invited our attention to the deci- 
sion of Dunn v, Dunn, (1962) 3 All ER 587. 
But that case has no application to the 
‘point at issue. 

The earlier act of cruelty alleged as 
& ground on behalf of appellant No. 1 for 
‘withdrawing herself from the society of 
her husband was that about two years 
ago the respondent had beaten her result- 
ing in a fracture of her palm as stated in 
her written-statement. It has come in the 
evidence that she came to her husband 
thereafter and stayed with him and as 
such the act of the wife clearly amounted 
to. condonation of the act of cruelty, That 
apart, even from the evidence adduced by 
appellant No. 1 it is clear that she com- 
pletely failed to prove the fact of sustain- 
ing of an injury to her palm as alleged by 
her by adducing cogent evidence in that 
regard. We find it difficult to believe the 
solitary statement of appellant No.1 on 
that score, On the other hand, we. may 
further point out that in para 11 of her 
~written-stateament she stated that on being 
beaten by her husband she had sent a 
message to her father and brothers for 
help. But she did not examine the person 
through whom she is alleged to have sent 
a message. It has come in the evidence of 
‘respondent husband that he made three 
‘attempts to bring back his wife (appellant 
No. 1). This fact was stated in para 3 of 
his petition and it was not specifically de- 
nied ‘by appellant No, 1-in her written 
statement. She in her deposition admitted 
that her. husband-respondent had come 
to her twice to take her to his house, This 
shows. that the respondent all through has 
been keen to take his wife back and live 
with her, but she always refused to oblige 
him, It has, therefore, to be construed 
that appellant No. 1 without: any reason- 
able excuse had, withdrawn: from the so- 
ciety of her husband which uitimately 
compelled him to file the present petition. 
The charge of cruelty onthe part of the 
respondent as alleged completely fails and 
the submission in that regard is rejected. 
`. 1. With regard to the last ` con- 
tention that the relief under Section 9 (1) 
of the Hindu Marriage Act being discre- 
tionary, the trial Court ought aot to have 
granted the relief sought by the respon- 
dent under Section 23 of the Act for resti- 
tution of conjugal rights, we are of opin- 
jon that it has also no substance, From the 
circumstances as they appear on record, 
we are satisfied that the trial Court after 
keeping in view the provisions of Section 
23 of the Act rightly decided to passa. de~ 
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cree for restitution of conjugal rights and 
we find no reason for taking a different 
view. 


12. In the result, this appeal fails 
and is dismissed, The judgment and de~ 
crée passed by the trial Court are. hereby 
affirmed, In the circumstances of the case, - 
there shall be no order as to costs of this 
Court, 
` Appeal dismissed, 
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Shersingh, Petitioner v, State of M. P. 
and others, Respondents, 


Misc. Petn. 258 of 1975, D/- 17-1- 
1975. - 


(A) Constitution of India, Art. 226 —~ 
Detention under MISA — Presidential 
order under Art. 359 suspending Art. 19 — 
Petition for habeas corpus—Locus standi-- 
(Maintenance of Internal Security Act 
(1971), S. 18 (as added by S. 7 of Amend- 
ment Act)). 


The words “for any other purpose” 
appearing in Art, 226 should be referable 
to some right of the petitioner which has 
been taken away. In fact, the right to 
liberty is. only available under Art. 19 and 
if that article itself is suspended and the 
action of the State Government, legisla~. 
tive and éxecutive both, is saved, even "if 
it isin contravention of Art. 19, there . is 
hardly any other right which .could be 
claimed by the petitioner as the right to: 
liberty; and therefore . there is no right 
which could ‘be said to have been infring~ 
ed and the petitioner will -have no locus 
standi to approach this Court by a petition 
for habeas compus, ` (Para 10) 


Moreover, ‘efter addition of new Sec- 
tion 18.in the Maintenance of Internal 
Security Act, 1971, what the legislature 
enacted was to ‘withdraw any right to per- 
sonal liberty which might be in existence 
on.account of natural law- or common law 
apart from the rights under Part III. Con- 
sequently, when the petitioner is detained - 
under the. provisions of the Maintenance 
of Internal Security Act, 5. 18 comes into 

operation even if there was any other, 
right, that right also ceased to have effect: 
and therefore the petitioner has no right. 
left for protection for which he. could 

come to the High Court under Art. 226, 
(Paras 12, 13). 


IIE 
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_- (B) Constitution of India, Art. 226 — 
Petition. for habeas corpus — Petition Ly 
friend or relation of detenu'—.Even n 
such a case it is necessary that some sub- 
sisting rights of detenu are being. inter- 
fered with and they are to be protected. 


(Para 15) 
Cases Referred: Chronological Paras 
1976. MPLJ 183.. _ . 5, 7%, 14 


1975 Cri LJ 1809 = 1975 MPLJ 662 5 
AIR 1971 SC 246 =. (1970) 3 SCR 846 | 11 
AIR 1971 SC 1731 = 1971 (Supp) SCR on 


AIR 1966 SC 657 = 1966 Cri LJ 586 4, 12 
AIR 1966 SC 740 = 1966 Cri LJ 608.4, 12 
AIR 1964 SC 381 = (1964) 1, Cri, LJ 26% :- 


; ; . 4, 9, 12 
AIR 1964 SC 685 = (1964) 1 SCWR 186 11 
AIR: 1956 SC 479. = 1956 SCR 267 15 
AIR 1953 SC 384 = 1953 SCR 1184 11 
AIR 1952 SC 12 = 1952 SCR 28 11 
AIR 1946 PC 123 = 47 Cri LJ 831 . 15 


AIR 1945 PC 156 = 72 Ind App 241 | 15 
AIR 1931 PC 248 = 1931 All LJ 466. 15 


A. M. Mathur, for Petitioner; G. S: 
Solanky, Dy. Govt. Advocate, for the 
State. : k ; l 

_ OZA, J.:— This is a petition filed sy 
the petitioner under Article 226 of the 
Constitution of India for a direction in the 
nature of habeas corpus challenging his 
detention by. the respondents under, the 
provisions contained in the Maintenarce 
of Internal Security Act, 

2. According to the petitioner,. ‘he 
was detained by orders of the District 
Magistrate, Indore, on 2-7-1975 and a dec- 
Jaration as contemplated under the am- 
ended Act was issued on 2-7-1975. 


3. ‘The respondents in: their reply 
have raised certain preliminary objections. 
At the hearing learned Deputy -Govern- 
ment Advocate only argued about the pre- 
liminary objections. The main objecticns 
raised by the respondents at the time of 
hearing are: 

- (1) That in view of the proclamation of 
emergency by the President on 25th June, 
1975 and in view of the subsequent oreer 
of the President under Article 359 of “he 
Constitution dated 27th June, 1975, -he 
rights guaranteed to the petitioner uncer 
Articles 14, 21, 22 and 19 of the Consti-u- 
tion are suspended; and because of -he 
order of President dated 27th June, 1975, 
their right to move the Court also as 
been suspended. therefore, these petitiens 
cannot be entertained, `- 
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- (2) That the Maintenance of Internal 
Security (Amendment) Ordinance, which 


subsequently was passed into an Act, by 


Section 7. thereof, has suspended any 1ight 
to liberty under any other law during thé 
continuance of the Emergency and on this 
basis, therefore, it-was contended that this 
petition does not deserve to be considered 
on merits: - : 
4.. For the petitioner it was con- 
tended that although by proclamation of 
emergency the rights of the petitioner 
under Article 19 are in a state of suspen- 
sion, and by a subsequent order of the 
President under Article 359 of the Consti- ` 
tution his right to move the Court for en- 
forcement of his rights under Articles 14, 
21 and 22 has been suspended, stil, the 
petitioner.can come to the Court and pray 
that the orders passed against him are 
not in accordance with the Act ‘under 
which they purport to have been passed. 
It was also contended that the Supreme 
Court in the decisions reported in Makhan 
Singh v. State of Punjab, AIR 1964 SC 
381; K. Ananda Nambiar v, Chief Secy. 
to Govt. of Madras, AIR 1966 SC 657 and 
Ram Manohar Lohia v. State of Bihar, 
AIR, 1966. SC 740, ihas.comsidered this as- 
pect of the matter at length and it. has 
been held’ that even ‘when the right to ap- 
proach the Court for enforcement of rights 
under Articles 14; 21 and 22 is suspended, 
still, the court had jurisdiction to examine 
the orders and find out if they have been’ 
passed in accordance with the Act and 
are not a mere camouflage or an abuse of 
the process. of. law. > : : f 
-5 It was further contended on be- 
half of the petitioner that the decision re- 
ported in Shivkant Shukla v. Addl. Dis- 
trict Magistrate, Jabalpur, 1975 MPLJ 662 
= (1975 Cri LJ 1809), has considered the 
provisions of the Maintenance of Internal 
Security Act as amended ‘including the 
provisions in Section 16-A and held that 
this court has jurisdiction to hear a peti- 
tion under Article 226 of the Constitution 
and to examine the petition although to a 
limited extent. It was therefore contend- 
ed that this decision apparently runs con- 
trary to the view taken in the decision of 
this Court in Lexminarayan v. State of 
M. P., Mise. Petn. No. 138 of 1975, decid- 
ed at Indore on 2-9-1975.* It was therefore 
contended that the matter deserves to be 
referred to a larger Bench, ig i 
6. — It was also contended that Sec- 
tion 7 of the Maintenance of Internal Se- 
curity (Amendment) Act which has added 
SCS oN ee eg Ne eee ee 
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Section 18 to the Act does not in any. way 
- take. away’ the jurisdiction of this Court 
and- under Article 226 of the Constitution 
- this Court would be competent to examine 
-as to whether the petitioner has been de- 
fained under the provisions of that Act. 
It is exactly the contention which was 
considered by the Division Bench in Shiv- 
kant Shukla v. Addl.. District Magistrate, 
(1975 Cri LJ 1809) (Madh. Pra.) (supra). 
_. -% This Court in Laxminarayan v. 
‘State of M. P.* (supra) held. that in- view 
‘of the declaration of emergency and the 
: President’s order, the petitioner is not left 
with any right and therefore he could not 
come. to this. Court for protection of... his 
Tights - 
i 8 On 25th June, 1975 the ` Presi- 
dent by an order quoted below proclaimed 
emergency : 
“In exercise of the powers conferred 


by clause (1) of Article 352 of the Consti-- 
tution I. Fakhruddin Ali: Ahmed, Presi-’. 


‘dent of India by this Proclamation declare 
that a grave emergency ‘exists whereby 
the Security of India is threatened by in- 
ternal disturbance. 

. Sd/. F. A. Ahmed, 


The 25th June, 1975. President. 


(Published in Extraordinary | Gazette 


> dated 26-6-75)”. 

` On 27th June, 1975 another . order. was 
issued by the President under Article 359 
(1) of the Constitution which réads: 


“G.S.R. 361 (E)— In exercise of the 
powers conferred by clause (1) of Article . 


359 of the .. Constitution, the President 
hereby declares that the ‘right. of any per- 


son (including a foreigner) to move any 


court for the enforcement of the ` rights 
conferred by Article 14; Article 21 and 


Article 22 of the Constitution and all pro- 


ceedings pending in any court for the en- 
forcement of the abovementioned rights 
shall remain suspended for the period 
. during which the Proclamation’ of Emer- 
gency made under-clause (1) of Article 
352 of the Constitution on the 3rd Decem- 
ber, 1971, and on the 25th June, 1975 are 
both in force. 
C O This order shall extend to the whole 
‘of the territory of India, . 

This order shall be in addition . to 
and, not in ‘derogation of any order made 


before the date of this order under clause | 


{1). of Article 359 of the Constituticn.” 
It is clear from: these two. orders that -be- 


cause of the: proclamation ‘of emergency. 
_ Article 19 automatically stands zipi 
aa 


` -#(Reported in 1976 MPLJ 183.)” 
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the Constitution. Article 358 reads’: . 

“358: While a Proclamation of Emer- 
gency is in operation, nothing in’ Article 
19 shall restrict the power of-the State ‘as 


_ defined in Part III to maké any law a: to’ 


take any executive’ action which the’ 
State would but for the provisions con- 
tained in the Part be competent to make 
or to take, but any law so made ‘shall, to 
the extent of the incompetency, céase to 
have effect as soon as the. Proclamation 
ceases to operate, except as respects things 
done or omitted to be done before the. law 


‘so ceases to have effect.” 


9. A perusal of this “article makes 


it clear that during a proclamation of- 


emergency the restriction on the power of ` 
State to take legislative or executive ac~. 
tion in contravention of Article 19 is with- 
drawn, Consequently, the executive order 
or legislative action of any State or the 
Centre cannot be challenged on the 
ground that it is in contravention of Arti- 
cle 19 of the Constitution. In AIR 1964 SC 
381 (supra), it: was observed, — 


“TE would be noticed that’ as soon as 


issued under Article 352 and so long as it 
lasts, Art, 19 is suspended and the power | 
of the: legislatures as well as the executive . 
is to that extent made wider. The suspén- 
sion of Art, 19 during the pendency of the 
proclamation of emergency removes the 
fetters created on ‘the legislative and exe- 
cutive powers by Art. 19 and if the legis- 
latures make laws or the executive com- 
mits acts which are inconsistent with the 


‘rights guaranteed by Art, 19, their váli- 


dity is not open to challenge either during 
the continuance of the emergency or evén 
thereafter, As ‘soon as the Proclamation 
ceases to operate,’ the legislative enact~- 
ments passed and the executive. -actions 
taken during. the course of the said emer- 


. gency shall be inoperative to the extent to 


which they conflict with the ‘rights gua- 
ranteed under Art. 19 because as soon as ` 
the emergency is lifted, Art. 19 which was - 
suspended during the emergency is auto- 


-matically revived and begins to. operate. 


Article 359, however, makes it clear that 


‘things done or omitted to be done during. - 
-the emergency cannot be challenged even 


after the emergency is over. In- other ` 


_words, the suspension of Art. 19 is com- 
. plete during the period in question and 
-legislative and. executive. action which 
„contravenes Art..19 cannot: be questioned - 
:even after the emergency is over.” -=~ 


oa 
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The President’s. order issued--under Avti- 
_ le 359: provides that no.action in a court 
of law could be taken for enforcement of 
the rights conferred under Articles 14, 21. 
and 22. Apparently, therefore, the contan- 
tion raised by the State Government is 
that the orders of detenticn passed against 
the petitioners could not be challenged on 
the ground that they are in contravenfion 
of Article 19 in view of the proclamafion 
of emergency. and they “gould not. be chal- 
lenged in respect of Articles 14, 21 anc 22 
as the President's order under ‘Article 359 
-(1) is in force and suspends. the right to 
approach the court, It is no doubt frue 
_ that the’ President’s order under Art, 359 
(1) does not suspend the rights conferred 
ander Articles 14, 21 and. 22 but it cus- 


pended the rights of the petitioners to - 


move a court of law for enforcement of 
these rights. 

10. Under Article 226 of the Con- 
` stitution -a-petitioner can move this ceurt 
` for enforcement of his rights under Part 

TI or for any other purpose: 


. "296 (1), Notwithstanding anything in’ 
Article 32, every High Court shall- rave 
power, throughout. the territories in rela- 
. ‘tion to which it exercises jurisdiction, to 
issue to any person or authority, including 
in appropriate cases any Government, 
‘within those territories directions, orders . 
or writs, including writs in the natur2 of 
habeas corpus, .mandamus, prohibition, 
quo warranto and certiorari, or -any of 
them, for the enforcement of any of the 
rights conferred by. Part HI and for any 
other purpose. | 
__ (1A). The power conferred by clause 
{1). to issue. directions, orders or writs- to 
any Government authority or person may 
‘also be exercised by.any High Court ex- 
ercising jurisdiction in relation to- the 
territories, within which the cause of ac- 
tion, wholly or in, part, arises for the ex- 
such power, notwithstaniing 
that the seat, of such Government or -au- 
. thority or the residence of such pesson , 
„is not within those territories, . er 
* (2). ‘The power conferred on a High 
Court by clause (I) or ‘clause (1A) shall- 
not be in derogation of the power corfer- 
red on the Supreme Court by clause - (2) i 
of Article 32.” 
- It is therefore deer that “for eny cther 
‘}purpose” should be referable to some 
right of the. petitioners: which has. >een 
taken away. In fact, the right to literty 
is. only available - under Article 19 ard if 


~ [that article itself is suspended and .the-ac- 


... ftion. of, the State..Government,- legislative - 
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and executive both, is saved, even if it is 
in. contravention of Article. 19, there is 


-hardly any-other right which could be 


claimed by the petitioners as the right to 
liberty; and therefore there. is no right 


-which could be said to have been infring- 
-ed and the petitioners will have no locus 


standi to approach. this Court by a Pee 
tion for habeas corpus, 

AL This has been the consistent 
view of. their Lordships of the Supreme 
Court. As early as in.1952 their Lordships — 
observed in State of Orissa. v. -Madan — 


- Gopal, AIR :1952 SC 12— - 


““The language. of. the Article dows 
that the issuing of writs or directions by 
the Court is founded only on its decision 
that a right of the aggrieved party under 
Part III of the Constitution (fundamerital” 
rights) has been infringed. It can also 
issue writs or give similar directions for 
any other purpose, The concluding words 
of Art..226 have to be read in the con- 
text of what precedes the same. There- 


fore the existence of the right is the foun- -- 


dation of the exercise of jurisdiction. of 
the Court under this Article.”. 

Similarly, in Nainsukh Das v. State of 
U. P., AIR 1953 SC 384, while consider- | 
ing the’ scope of Article 32 of the Consti- _ 


‘tution, their Lordships of the Supreme 


Court observed that the petitioner could 


only comé for enforcement of the funda- 


mental rights conferred by Part III of the 
Constitution, In State of Orissa v. Ram. 
Chandra Dev, AIR 1964 SC 685, their 
Lordships considered the jurisdiction of 
the High Court under Article 226 of the 
Constitution and observed:— 


“On the merits, the position is abso- 
lutely clear. Under Art. 226 of. the Con- 
stitution, the jurisdiction: of the High 
Court is undoubted very wide, Appropri- 


ate writs can be issued by the High Court: - 


under the said article even for purposes 
other than the enforcement of the funda- 
mental rights and in ‘that sense, a . party 
who inyokes the special jurisdiction of the 


-High Court under Art, 226 is not confined. 
.to cases. of illegal invasion. of his funda- 


mental rights alone, But though the juris- 
diction of the High Court under Art. 226 
is wide in that sense, the concluding 
words of the article clearly indicate that 


‘before a writ or an appropriaté order can 
“be issued in favour of a party, it must be 


established that the party has a right and 
the said right, is illegally . invaded 


threatened. The existence of a right ` 


thus the foundation of a. petition - dee 
Art, 226. The narrow question which falls ` 
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for our decision in the present appeals is 
whether the respondents can be said to 
have proved any legal right in respect of 
the properties of which they apprehended 
Dy, would .be dispossessed by the appel- 
lant.” . R vA 
In D. A. V. College, Bhatinda v. State of 
Punjab, AIR 1971 SC 1731, their Lord- 
ships of the Supreme Court have observ- 
ed: that a petition under Article 32 in 
which petitioners make out a prima facie 
ease that their fundamental rights are 
either threatened or violated will be en- 
tertained by that Court and that it is not 
necessary for any person who considers 
himself to be aggrieved to wait till the 
actual threat has taken place. Similar is 
the view expressed in context of Article 
32 in Nagar Rice and Flour Mills v. . N. 
Teekappa Gowada & Bros, AIR 1871 SC 
246. These decisions, therefore, clearly 
lay down that ‘before a petitioner can 
seek relief under Article 226 of the Con- 
stitution, he must make out a subsisting 
right which is. being interfered with and 
im absence of such a right the petitioner 
will have no locus standi to file a petition 
before this Court under Art, 226, apart 
from the fundamental rights, the peti- 
tioner also could seek protection of . any. 
other statutory right; but in absence of 
any: such right in existence, the petitioner 
cannot come to this court and seek relief 
under Art, 226, Sees 
_ 12 On behalf of the petitioner, 
however, reliance was placed on the deci- 
sion reported in Makhansingh v., State of 
Punjeb (AIR, 1964 SC 381) (supra) and the 
subsequent decisions of their Lordships in 
K. Ananda Nambiar v. Chief Secy., Govt. 
of Madras (AIR 1966 SC 657) (supra) and 
Ram Manohar Lohia v, State of Bihar 
(AIR 1966 SC 740) (supra). In Mekhan- 
singh’s case their Lordships observed:— 


“It still remains to consider what are 
the pleas which are now open to the citi- 
zens to take in challenging the legality or 
the propriety of their detentions either 
under Section 491 (1) (b) of the Code, or 
Art, 226 (1) of the Constitution, We have 
already seen that the right to move any 
court which is suspended by Art. 359 (1) 

-and the Presidential Order issued under 
. it is the right for the enforcement of such 
of the rights conferred by Part TI as 
may be mentioned in the order, If in chal- 
lenging the validity of his detention order 
the detenu is pleading any right outside 
the rights specified in the order, his right 
to move any court in that behalf is not 
suspended, ‘because it is -outside Art, 359 
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(1) and consequently outside the Presi- 
dential Order itself. Let us take a case 
where a detenu has been detained in vio- 
lation of the mandatory provisions of 
Act, In such a case, it may be open to the 
detenu to contend that his detention is 
illegal for the reason that the mandatory 
provisions. of the Act have been contra- 
vened. Such a plea is outside Art, 359 {1} 
and the right of the Getenu to move for 
his release on such a ground cannot be 
affected by the Presidential Order.” 


These observations, therefore, clearly go 
to show that their Lordships felt that the: 
detenu is not deprived of any right out- 
side the right specified in the order and 
outside the order his right to move the 
Court in that behalf is not suspended be~ 
cause itis outside Article 359 (1) ang 
consequently outside the Presidential 
order itself although what this right is, 
has not been indicated; but further ob- 
servations go to show that the petitioner 
could challenge the detention to be illegal ` 
on the ground that mandatory provisions 
under the Act have not been followed. 
Similarly, while considering the question 
in K. Ananda Nambiar v. Chief Secy, to 
Govt, of Madras, (AIR 1966 SC 657) (su- 
pra) their Lordships felt that the provi~ 
sions of the Defence of India Act or Rules 
could be questioned in a petition, al- 
though the fundamental rights are in 
suspension, In. Makhansingh’s case (supra), 
their Lordships also considered the ques~ 
tion of existence of Section 491 (1) (b) of 
the Code of Criminal Procedure even þes 
fore Art. 226 of the Constitution or Arti~ 
cle 32. were enacted, It appears, therefore, 
from these decisions, that their Lordships 
felt that apart from the right of the peti- 
tioner umder Articles 19, 21 and 22, which 
are in a state of suspension on account of 
declaration of emergency and the Presi» 
dents order under Art, 359, still som# 
rights existed; and to protect those rights 
a detenu could come to the . court chal 
lenging the order of detention on the 
ground of non-compliance of the provi- 
sions of the Act or on the ground of mala 
fides although mone of ‘these decisions 
clearly state the right which the. detenu 
is trying to protect; and it appears that if 
is in view of these decisions that Section 7 
of the Maintenance of Internal Security 
(Amendment) Act has been enacted by, 
which a new Section (Section 18) has been 
added which reads,— 

“18, No person (including a foreigner] 
detained under this Act shall have any 
right to personal liberty by virtue of ne, 
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tural law. or common law, if any.” 
Tt is clear therefore, that what the legizla- 
ture enacted by enacting this section. sas 
to withdraw any right to personal liberty 
which might be in existence on acecant 
f natural law or common law apart fom 
the rights under Part I. 

13. It was contended that this 
section comes into play cnly when a zer- 
son, is detained: under thet Act, ie. Mzin- 
tenance of Internal Security Act. Admit- 
tedly, the petitioner is detained under the 
provisions of this Act. The provisions as 
amended up-to-date clearly rule out any 
scope for finding out as to whether the 
power has been exercised under this Act 
or mot except when an order as cont=m- 
plated has been passed. Under the pravi- 
sions of this Act as amended now, , t=ere 
is hardly any thing which could be ` zaid 
once an order of detention is passed umder 
the provisions of this Act and this is not 
in dispute that the petitioner has been de- 
tained under the Act. Consequently, this 
section comes into cperation ‘even if taere 
was any other right, that right also ceas- 
ed to have effect and therefore the peti- 
tioner has no right left for protectior for 
which he could come to this court uzder 
Article 225. ` 


14. This aspect of the matter, “it 
' appears, was not before the Divzion 
Bench in the case reported in Shiv=ant 
Shukla v. Additional District Mea 
1975 MPLJ 662 =: (1975 Cri LI 1809). 
that decision the view taken is’ that ty 
enacting’ a provision in thë, Maintensnce 
of Internal Security Act, the Court under 
Article 226 of the Constitution could not 
be affected. Their Lordships observes. 


“To sum. ùp: ‘Under the Constituion, 
the constitutional remedies given by arti- 
cle 32 or 226.cannot be barred by any 
legislation; short of amendment ` of the 
Constitution itself. The new Criminal Pro- 
cedure Code, 1973, has deleted the old 
Section. 491, ‘presumably because- it: was 
felt fhat there was no longer any juztifi- 
cation for keeping it.on the-statute took. 
That ‘being so, the, power to issue a writ 
of habeas ` corpus is not a statutory .-rzght 
Nor is it ‘based upon . -the common . la~ or 
any netural law.” 


To these observations, there is no dispute. 
Nor was the question- -of jurisdiction -ais-. 
ed before fhis Court. But admittedly, the 
question of the right of the petitione to 
move the Court under Article 226 was not 
considered in this decision, and, in this 
view of the matter, in our opinion, taere. 
is no conflict ‘between. the view. taker by 


asa v. State (Oza J.} 


{Prs, 12-16} M..P. 91 


this court in Laxminarayan’s case* (supra) 
and this decision, ‘This decision also refers 
to two.other Division Bench decisions of 
this court which took the same view as im 
Laxminarayan’s case. 

15. It was at length: argued that 
in a democracy rule of law prevails and 
the legislature as well as the executive 


authorities have to act in-aceordance with 


law.. In support of this proposition a: num- 
ber of decisions were referred to includ- 
ing Eshugbayi v. Officer Administering 
the Govt. of Nigeria, AIR 1931 PC 248; 
Emperor v. Sibnath Banerjee, AIR 1945 
PC 156; Emperor v, Vimlabai Deshpande, 
AIR 1946 PC 123 and Bidi Supply Co. v. 
Union of India, AIR 1956 SC 479. It can- 
not be disputed that in‘a democracy the 
rule of law is to prevail and the autho- 
rities are expected to act in accordance 
with law. At the same time it cannot he 
lost sight of that if the petitioner has no 
right to protect, this court, exercising 
jurisdiction under Art, 226 could not en- 
tertain a petition and examine whether 
the executive authority has acted in ac- 
cordance with law or mot, Learned coun~ 
sel arguing for the petitioner contended 
that in such a situation there is no remedy 
left to the petitioner. It is not necessary 
for this court to go into that question; but 
admittedly, if any authority acts beyond 
the powers conferred on ‘it by law, it could 
not be said that there will be no remedy 
available, However, as regards the extra- 
ordinary remedy under Article 226, it can- 
not be disputed that the remedy could 
only be made available to a person whose 
right is sought to be protected, , ; 


16. | It was also contended that ee 
though ‘ordinarily for all writ petitions a 
person whose right is to be protected has 
to come ‘to this court, but, it was argued 
that for habeas corpus this rule is “not 
strictly followed. What exactly was sug- 
gested. was that in.a petition for habeas 
corpus sometimes courts have éntertained 
petitions by any friend or relation com- 
plaining about. the ilegal. detention of a 
citizen, But on this basis.it could not be 
argued that petition. under: Article.. 226 
would be available even if no riglit of a 
citizen is to ‘be protected. Even where third 
party’s petition is accepted by Court for 
a writ of habeas corpus, what.is necessary 
is to allege .that somebody's (citizen's) 
some subsisting rights are ‘being interfere 
ed with which deserve to be protected, 
Therefore, this argument also can be of 
no assistance to the case of petitioner, 


*(Reported in 1976 MPLJ 183.) 


. 92 M.P, {Prs 1-2] 


Some of.the decisions referred:.to by - 
learned counsel for the ‘petitioner have 


not considered the - question of existence. 


of a right, It appears that..the decisions 
assumed the right of citizen -which 
needs to be-protected. The cases specially 
consider the question of right of a peti- 


tioner or any one which needs to be pro-- 


tected, have been referred to above. A re- 
ference was also made to the decision of 
the Delhi High Court in Kuldip Nayyar’s 
case, But in that judgment also the ques- 
tion about the existence .of a right for 
protection of which a petition under Arti- 
cle 226 of the Constitution could be fied 
has not been considered at all. i 


r. Consequently, in our opinion, 
the petitioner has no locus standi to file 
this petition. It is therefore dismissed. 
However, if the petitioner is still in deten- 
tion after the emergency is withdrawn or 
the order of the President ceases to have 
effect, he shall be free to file a fresh peti- 
tion to this Court. 


18, 
ing in this matter it is clear that the case 
involves substantial questions of lew of 


public importance and also substantial . 


questions of, law as to the interpretation 
of the Constitution, Therefore; the peti- 
tioner is granted a certificate under Arti- 


cles .132 and 134 (1) (c) of the Constitu-. 


ajizi 
Petition dismissed. 





"AIR 1976 MADHYA PRADESH. 92 l 
A. P. SEN AND R. K. TANKHA, JJ, 


. Smt. Veena Agrawal, Petitioner v. 
Shri Prahlad Das Agarwal, Respondent. 


1975. 


l (A) Constitution of India, Art; 226 — . 
Habeas Corpus to recover custody of 
minor — Prime. and paramount considera- - 


tion is the welfare of the minor — Rights 
of parties to custody of minor shall be de- 


_ termined. only in exceptional cases. (Hindu . 
Minority and Guardianship Act (1956), 


S..6 (a)).. 

- Although the father is’ the. natural 
. guardian: of the minor child and entitled 
as such to his custody, the prime and para- 


<. mount- consideration is the welfare ofthe . 


minor and the custody of a child: of tender 


_ years. should, therefore, remain with the. 
_mother unless there are grave and: weigh- 


ty considerations which pare: that the 
‘LS/AT/E524/75/LGC ` : ; 


“Veena v. Prahlad’ (Tankha J.) 


Looking to the questions aris- - 


l AIR 1969 Madh Pra 23 = 
Mise. Petn. No. 841: of 1975. D/- 28-10- 


mother should not ‘be permitted to ‘have. 
the minor with her, š 


Where the petitioner mother who beż 
longs to a respectable family is staying 
with her parents and she herself is a 
highly educated lady, it cannot. be denied. 
that if the custody of the newly. born’ 
male child is given to her she will not be 
able to look after him and the welfare of 
the child would in any manner be in jeo- 
pardy, The fact that even the father can 


-look after the child cannot be a ground 


for depriving the mother of the custody 
of the child in view of the provisions of 
S. 6 (a) of the Hindu Minority and Guard- 
ianship Act. ‘(Para 5) 

The. guardian’s claim to the custody 
of the child is not a right in the nature of 
property but, indeed, it is a right in the. 
nature of trust for the benefit of the minor. 
The ordinary remedy lies under the Hindu. 
Minority and Guardianship Act or the 
Guardians and Wards Act, as the case may, 
be, and it is only in exceptional cases that 
the rights of the parties to the custody 
of the minor shall be determined on a pe- 
tition for habeas corpus, which is an 
extraordinary remedy, (Para 7) 


On the facts and circumstances of thé: 
ease it was held that the contention rais- 
ed on behalf of the father for holding an 
enquiry to judge the welfare of the child 
was fallacious. ‘Looking to the age of the 
minor child, who’ was four months old, 
there was certainly imminent . danger to 
his health and safety, The care of: the 


a child .will be taken much better if he is 


kept with his mother, Case’ law discussed. 
‘(Para 1). 

` Chronological Paras 

1969 Cri L. 204 
6 


Cases Referred: 


AIR 1960. SC 93 = ” (1960) 1 SCR 597 6 


R. N. Rai, for Petitioner; R. P. Agar- 
wal, for Respondent. ` : 


“TANKHA; J. :— This is a ‘petition 
under Article 226 of the Constitution: for 
issue of a writ in the nature of a habeas’ 
corpus for production ` ‘ofthe newly ‘born 


‚male child in Court and a direction for 


giving custody of the same to the 
tioner. 

2. The facts leading to the present’. 
petition are that ‘the: petitioner, . oe : 
Veena Agarwal, aged 24 years, is. M.A.” 


peti- i 


‘Hindi and is the daughter `of Shri` Amars i 


nath, who is Officer incharge of the Pun= 
jab Nationaāl Bank drawing a salary of. 
Rs. 1500.00 per month, She was married tò 
the seepondent Prahlad Das Agarwal’ on: 


z 


Aol: Rie $ 


(Para 5) 
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. Veena. v: Prahlad .{Tankha -J.). 


_[Pre, 2295F- -Me P.'93 


'28-1-1973, who is at present a lecturer in- respondent has further pleaded-that hand- ` 


P. G.: Degree College, Satna, Thus,. it is 
clear. that the petitioner.and her husband 


belong. to respectable families, The rrale. 


child whose custody is sought was barn 
to the petitioner on 29-5-1975 at Satna. 
On 6-6-1975, ‘serious difference arose >€- 
tween the husbarid end wife and accoed- 
ing to the petitioner after giving a beatng 
by her husband she was driven out fram 
the house and the infant child was snatch- 
ed from her custody by her husband. The 
petitioner went to the house of her >a- 
rents at Parikshatgarh whare her father is 
at present posted. According to the . p=ti- 
tioner, she again joined her husband at 
Satna on 23rd June, 1975 in spite of zer 
apprehensions that she would be mal- 
treated and humiliated looking to Ihe 
sense of desire expressed by the resp=n- 
dent for starting a new life for the szke 
of ‘her child. On 9-8-1975, the petitiozer 
was again beaten by her husband end 
driven out of the house, A report of whe 
incident. was lodged by the petitioner at 
Police Kotvali Satna (Annexure A). On 
the intervention of the police, she livec in 
the house of the. respondent till some me 


from her parents could come to take Har,- 


. because of her shattered health. However, 
the petitioner's father and brother-in-hw 
(elder sister’s husband) came: to Satna- on 


12-8-1975, The: persuasions did not prevail . 


with the respondent and his family and 
the petitioner had to leave the house of 
her husband with a broken heart leaving 
' the child, who. was refused to be haneed 

_ over to her. by her husband. According to 


the petitioner, the child ‘being in the fecd- - 
. ing state from the mother’s milk and. there . 


being nobody to look after it in the house 


of the respondent, she entertains an. =p- 


. prehension that in the absence of proær. 
care the child would be deprived of Ihe 
love and care of the mother which ‘the 
respondent-father cannot in any case Eo- 
vide to him and she- being his mother is 


entitled to his custody.’ According to =r,’ 


the detention of the male child by the 
respondent is illegal, unwarranted and 
manifestly unjustified and she being the 
mother is best entitled to the cumody of 
the. child looking to his age. . 

3. On the other hand, the respari- 


dent-husband has come out ‘with varisus ` 
allegations in. his return against the pēti-. 


tioner which we, need not repeat- here 2e- 
‘ing irrelevant to the issue involved. Zc- 


cording to him, the child is. being vell. 


looked after and his mother would -be 
staying with him. and. he would. also:=n- 
gage an Ayah to look after his.son.. The 


-ing.over of the -child to. the custody. of: the 


petitioner would not be in the interest of 
the child: He has,- therefore, .pleaded: - -for 
the rejection of the petition. o 

4. . When the matter came up - for 
hearing on 23-10-1975, we allowed time 
to the parties for reconciliation. on the 
request of the learned counsel -of: the 
respective parties and, ‘therefore, the hear- 
ing was adjourned for the next-day, On 
24-10-1975, when the matter again - came 
up for hearing, we were informed that the 
reconciliation could not be arrived at. We 
also tried-our best to bring about a recon- 
ciliation but the efforts were fruitless, In 
the circumstances, we were left with no 


‘option but to decide this petition on 


merits, 

5. Having heard ‘learned counsel 
of the parties, we are of opinion that this 
petition must be allowed. At the outset 
we. would like ‘to mention that in the na- 
ture of the present case it is not at all 
necessary for us to go into the details ‘of 
allegations and counter-allegations of the 
parties. We are required to decidé this 
petition on the sole consideration in whose 
custody. the welfare of the minor lies. 
Under Section 6 (a) of the Hindu Minority 


. and.Guardianship Act, 1956, it is provided 


that the custody of a minor who thas not 
completed the age of five years’ shall ordi- 
narily be with the mother. The clause 
gives legislative sanction to the principle 
which is now well established that al-, 
though the father is the natural guardian 
of the minor child and entitled as such 
to his custody, the prime and paramount}: 
consideration is the aWeleite of the minor 
and the custody of a child of tender years 
should, therefore, remain with the mother. 


Unless there are grave and weighty consi- 


derations which require that the mother 
should not be permitted to have the minor 
with her. For applying the aforésaid rule.| 
we will have to look to ‘the facts emerg- 
ing from the petition and the return filed 
before us, The fact that the petitioner be- 


. longs to a respectable family is not in dis- 


pute and also her father is'. drawing a. 
handsome salary, The petitioner has be- 
sides her father, her mother, four sisters 
but no’ brother. Out of these four sisters, 


_ first two: are already married and the 4th 
and. 5th studying in a college. The peti- 


tioner‘is the third daughter of her parents, 


The petitioner i is staying with her parents.’ 


She herself is a highly educated lady. 
Therefore, it cannot be denied that if the 


custody ‘of the- male child is given to her ` 


She. will not be able to look after -him and 


94.M. P. {Prs, 5-9] 


the welfare of the child would in any 
manner be. in jeopardy. As regards the 
contention advanced on behalf of the res- 
pondent that even he can look after the 
child cannot be a ground for depriving 
the mother of the custody of the child in 
view of the provisions of Section 6 (a) of 
the Hindu Minority and Guardianship Act, 
Even the basis stated by the respondent 
that he would be in a position to look after 
the child is not convincing. The petitioner 
is a lecturer and he will have to discharge 
his official duties by remaining away from 
his house. He cannot, therefore, feed the 
child in a manner which is expected of a 
mother. The contention advanced on his 
‘behalf is that he would keep his aged 
mother with him and also an Ayah who 
would be able to look after the child pro- 
perly cannot be equated with the looking 
after of the child by his own mother. Be- 
sides that, looking to the salary a lectu- 
rer draws it does not appear feasible that 
the respondent would be able to keep an 
‘Aya. The mother of the respondent is of 
an old age, as stated before us, and she 
would not be able to properly "look after 
| the child. We are, therefore, not convine- 
ed that the -pespondent-father is in: à posi- 
tion to look after his newly ‘born: male 
child in preference to that of the mother. 


6 In Bhagwati Bai v. Yadav Kri- 
shna Awadhiya, AIR 1969 Madh Pra 23, 
a Division Bench of this Court has held 
as under ; 

"The writ of habeas corpus ad Prine 
iendum, ie., you have the body to sub- 
mit or answer, is commonly known as the 
writ of habeas corpus, It is a prerogative 

! process for securing the liberty of the 
subject by affording an effective means of 
immediate release from an illegal or im- 

‘proper detention. The writ also extends 
its influence to restore the custody: of a 
minor to his guardian when wrongfully 
deprived of it, The detention of a minor 
by a person who is not entitled to his legal 
custody is treated, for the purpose: ot 
granting the writ, as equivalent to impri- 
sonment of the minor. It is, therefore, not 
necessary to show that any. force or res- 
traint is “being used against the minor. by 
the respondent. In Gohar Begum v, Suggi 
Begum, (1960) 1 SCR 597 = (AIR 1960 SC 
93) where the mother had, under the per- 
sonal law, the legal right to the custody 
of her illegitimate minor child. the writ 
was issued.” 


1 Itis narbiiie that neither 


side made any allegation against the moral 
character of the other. To us it appears 


‘Veena-v. Prahlad (Tankha J.) - 


Aal. R. 


that the mutual difference arise om account 
of domestic quarrel, The contention of 
the learned counsel for -the respondent, 
that in view of the facts and circumstan- 
ces of the present case, an enquiry was 
necessary into the allegations made by 
the respondent to judge whether the wel- 
fare of the child lies in handing over tha 
custody of the child to his.. father or 
mother, in our opinion, is fallacious. Even 
after the decision of the case under the 
present proceedings it is open to the per- 
son aggrieved to seek an ordinary remedy. 
The ordinary remedy lies under the Hindu 
Minority and Guardianship Act or the 
Guardians and Wards Act, as the case may 
be, and it is only in exceptional cases that 
the rights of the parties to the custody of 
the minor shall be determined on a peti- 


‘tion for habeas corpus, which isan extra- 


ordinary remedy. Looking to the age of 
the minor child, who is. four months old, 
there is certainly imminent danger to his 
health and safety atid as it appears. from 
the conduct of the respondent that he 
wanted to prolong the decision of the pre- 
sent petition by advancing the aforesaid 
contentions, In the present proceedings we 
do not find anything for which an elabo- 
rate enquiry is necessary by recording 
evidence etc. The facts on record speak 
for themselves, The underlying principle 
is that the guardian’s claim to the custody 
of -the child is not a right in the nature of 
property but, indeed, it is a right in the 
nature of trust for the benefit of the 
minor. For ‘the reason stated above, we 
feel satisfied that it is not in the interest 
of the minor that the- respondent should 
be allowed to take its custody and we are 
not in a slightest dowbt that the care of 
this child will be taken much better if he 
is kept with this. mother (petitioner). . 

8. We do hope that in future - the 
petitioner and her husband would amic- 
ably settle their difference,’ both ‘being 
highly educated, and would: rejoin to lead 


a happy family life. 


9. For the reasons stated above, 
this petition is allowed. It is hereby direct- 
ed that the respondent shall forthwith 
place the male child under the care and 
custody of the petitioner. We may men- 
tion here that the custody of the child 
was delivered as per our directions ‘to the 
petitioner in an open Court, Under the 
circumstances, there shall be no order as 
to costs, 

` Petition allowed. 
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A. P. SEN AND R., K. TANKHA, JJ. 


Nirmal Chane Jain, Petitioner v. The 
District Magistrate, Jabalpur and another, 
Respondents. 

. „Misc, Petn, No, 681 of 1975, Dj. 8-B~ 
1975. 

: (A) Maintenance of Internal Security 
Order (1971), S. 5 (a) — Madhya Pradesh. 
Detention Order, 1971, Rr. 3 and 4 — 
Word “ordinarily” in R. 4 (3) means with- 
out exception, generally — Detenus m 
Class I have to be provided facilities pxo- 
vided to prisoners in Class B or Superior. 
Class, ((i) Jail Manual, R, 430;. (ii) Words 
and Phrases — “Ordinarily” — Meaning}. 

. The word ordinarily may have diffe-° 
rent shades of meaning. It all depends 
upon the context as to whet the meaning 
of the ‘word should be. The. word “ordi- 
narily” in sub-rule (3) of Rule 4 of - the 
Madhya Pradesh Detention Order means. 
in the context in which it appears, means 
“without exception, generally”. Conse- 
quently the authorities are bound to pro-. 
vide the same facilities and amenities to 
detenus of Class I in the same manneras 
laid down in the Jail Manual, for the time 
being in force; for the prisoners placed in 
Class B or superior class, The words ‘ ‘su~ 
perior class” cannot mean an g than 
Class A, AIR 1961 SC 1346 and AIR 1662 
SC 510, Rel. on. (Para ~0). 
Cases Referred: Chronological Pavas 


AIR 1962 SC 510 = (1962) 1.Cri LJ £89 
16. 

AIR 1961 SC 1346 = » (1962) 1 SCR 374 
9, 11 


Petitioner in , Person; M. V. “‘Tamasker, 
Govt. Advocate, jor Respondents.. > 


SEN, J..— Ey this petition under 
Article 226 of the Constitution, the peti- 
tioner Shri Nirmal Chand Jain, who Has 
been ‘detained ‘by an order of the District 
Magistrate, Jabalour, dated 26-6-1975 un- 
der Section 3 (1) (a) (ii) of the Mainten- 
ance of Internal Security’ Act, 1971, makes 
a grievance that though he was classifed 
as a Class I detenu, he was being depr-v~ 
ed of the facilities te which he was en~ 
titled, ie., the facilities and amenities pro- 
vided to prisoners placed in Class ‘A’ tn~. 
der the Jail Manual and, accordingly, 
seeks appropriate writ or direction against 
the District Magistrate and A a 
dent, Central Jail, Jabalpur. . 


2. The allegations made by the De~ 
titioner, briefly are that he along with 


JS/JS/D645/75/GGM 


Jabalpur (Sen J.)- {Prs; 1-4} M.P. 95 


several doctors, advocates and other pro- 
minent citizens of Jabalpur were being 
detained at the Central Jail, Jabalpur. His 
allegation is that these detenus though 
classified as Class ‘A’ prisoners, were be- 
ing denied reasonable Hving comforts and 
were being kept in a barrack in deplor- 
able condition inasmuch as (i) the place’ 
was unhygienic, insanitary and unsafe, ‘be- 
ing infested with mosquitoes and snakes, 

and (ii) the authorities do mot provide 
them with ‘beds or mosquito-nets, He 
states that it is extremely hot inside and it 
is impossible to sleep or bave relaxation, 

andeven if the authorities permitted it 
sleeping outside would involve risk to life. 

Though the detenus, the petitioner alleges, 
made several representations in the mat- 


ter, their’ grievance have not been re 
dressed, -- ; 
3. These allegations of his have 


been refuted by the .respondents on a 
counter-affidavit of the . Superintendent, 

Central Jail, Jabalpur. In their return, the 
respondents state that the. barrack in 
which the detenus are kept is absolutely 
sanitary and hygienic, spacious, well-ven~ 
tilated and airy, and is cleaned every day. 

It is also said that gamaxine is spread 
twice a week, and the authorities have 
purchased. liquid Novan for spraying, in 
the ‘barrack in order that mosquitoes and 
flies are considerably eliminated, oe, go 
on to say that:—- 


“It is denied that there is any threat 
of snakes entering the barracks, It may 
be that due to rainy season, a snake might. 
have been spotted in open i.e. the com-. 
pound, The life in barracks is quite safe 
and the same barracks are two feet above 
the ground: The barracks are well-lighted 
throughout the night.” . 
The respondents further assert that de- 
tenus who are classified as Class I by the 
District Magistrate are awarded Class ‘B’. 
Nevertheless, 16 out of 240 detenus have 
been classified as Class ‘A’ prisoners by 
the District Magistrate.and given all the 
facilities. provided under the Rules, 


' -4 -- Before the petition came up for 
hearing, the detenu under the orders of 
the State Government under Section 5 (bj 
of the Act was transferred to the District 
Jail, Tikamgarh. It appears that the faci- 
lities available there are no ‘better and,’ 
therefore, the grievances of the detenu 
still remain. the same, Ordinarily, we 
would have directed him to tnaplend “the 
District Magistrate, Tikamgerh and the 


Superintendent, District Jail, Tikamgarh, ` 


96 M.P. [Pis, 4-11] Nirmal Chand v; Dist:. Magistrate, Jabalpur (Sen J.) `` 
` This being a petition by a-person ‘under ’ 


' detention; they are impleaded as respon-. 
dents Nes, 3 and 4 so that the SPURO does. 
not Peconic infructuous, 


5, We, have heard the detenu, Shri eae for the time being in force applicable 


Nirmal Chand Jain, in person, It | is ac- 
cepted before us that he is being treated 
as a Class ‘A’ prisoner. The detenu con- 
. tends that under sub-rule (3) of Rule 4 of 
the Madhya. -Pradesh . Detention. Order, . 
>- 1971, the authorities were duty bound to 
f afford him certain reasonable facilities and 
amenities to which Class ‘A’ prisoners 
were entitled under the Jail Manual which 
. are being denied to him. He raised. before 


us his grievances.on four counts— (i) the. 


diet was inadequate, Gi) he is not provid- 
ed with an electric fan which is making 
his life miserable in this hot and sultry 
weathér, (iii) he is not given a mosquito- 
net and the place is infested with mosqui-, 
toes endangering his life, and {iv} there 
is no provision for games. He lays empha- 
sis on the word ‘ordinarily’ in sub-rule (3) 
of Rule 4 of the said Order, and contends 


that the word, in the context, must mean | 


. “as far ‘as may be”, In other words, his 


"-‘eontention -is that “the ‘authorities are- 


bound to keep the detenus in reasonable 
comfort, 

6. In. pty’ the Jearned: Govern- 
ment Advocate contends -that sub-rule (3) 
of Rule 4-of the said Order equates all de- 
tenus of Class I with prisoners placed in 


Class ‘B’ and detenus of Class II with pri- © 


. soners placed in Class -‘C’: or . ordinary 
‘class. That, we are afraid, is not a proper 


construction of sub-rule (3) as it .over- 
` looks “the superior class” envisaged 
therein, 


T. Section 5 (a) of the Act’ confers 
power on the State Government to regu- 
_ late the place and conditions of det ener 
and it reads:— 

“85. Power to regulate place and con- 
ditions. of detention:— Every person’. in 


E respect of whom. a detention order has 
_ been made shall be liable— 


(a) to be detained in: such plice and 


under such conditions, including condi- 
tions as to maintenance, disciplire ..and: 
‘punishment for. breaches of discipline, as 
the appropriate. Government may, by ge- 
neral or special orders, specify.” 


“The Madhya Pradesh Detention ‘Order, ` 


1971, was framed -by the State Govern- 
ment in exercise of the powers ‘conferred 
by Séction 5 (a) of the Act, and consti- 
tutes a self-contained code regilating. the: 


place and conditions of detention of. the-. 


A.I. R. 


detenus, who. are not governed bý the 
Prisons Act, 1894. ` 

me Be Rule 3 ofthe Madhya Pradesh 
Detention Order, 1971, reads: | 


"3, ‘Application. of general. rules. The 


to other prisoners confined in a place shall 
apply to detenus also, except to the ex- 
tent to which they are modified by this. 


Order.” 
‘The classification of the detents has to be 


made into twe categories, Class I and Class 
II, according to the state of their health 
and their education, status and mode of 
living. before detention, Sub-rule (3) of 
Rule 4 of the Order runs thus; | 

.. “Subject to the provisions ‘of this 
Order, detenus of Class I and Class II shall 
ordinarily be ‘treated in the same manner 
as laid down in the Jail Manual, for the 
time being in force, for prisoners placed 
in Class B or superior class and class C or 
ordinary class, respectively. » 

9. The word “ordinarily” may. 
have different shades of meaning. Thus in 
Kailash Chandra v. The Union of India 
(AIR, 1961. SC 1346), - their . Lordships 
while interpreting the words “should ordi- 
narily be retzined” in Rule 2046 (2).(a) of 
the Railway. Establishment Code, held 
that the. wore “ordinarily” means “in the 
majority of cases but not invariably”. 
That particular construction left a- prer 
tion to the appropriate authority, and it 
was not bound to retain the servant after 
he attains the age of 55 even ‘if he conti- 


hues to be efficient. 


10. It all depends ‘upon the con- 
text as to what the meaning of a word 
should: be. The word “ordinarily” in sub- 
rule (3) of Rule 4 of the Order must in 
the context in. which it appears ‘mean 
“without exception, generally”, That being 
so, the authorities are bound to provide 


. the same facilities.and amenities to dete- 


nus of class I in the same manner as laid]. 
down in the Jail Manual, for the time ‘be- 

ing in force, for prisoners placed in class 

‘B’ or superior class, The. words “superior 

class” cannot mean anything. than laSa 

A’. 


11. I the meaning given by their 


‘Lordships of thé Supreme Court to the _ | 


word “ordinarily” in Kailash Chandra v. 


. The Union of India;: (AIR .1961°SC 1346) 
(supra),.is adepted, in the construction of 


sub-rule (3) of Rule 4 of thei Order, the - 
result would be-the ‘same, The authorities 


-in that event, would have-a discretion in 
the: matter,- Dhat discretion must, however, — 
-be PARICERS ia favour ome detenus; Im = 


gi 
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less a departure from. this provision. &. A. 
..No, 919. of 1971 (Mad.), Considered, 


(Pare 14) . 


(B) Civil P. c. (1908), o. .2, .R. 2 — 
Cause of action — Levy of property tax 
gives rise to distinct cause of actior in 
each half year it is levied, . 


The requirement of O. 2, R. 2 is "that 
the cause of action on which the earlier 
suit and-the latter suit are based should 
be the same or the foundation for poth 
the suits should be the same and sin-ilar. 
The levy of property tax gives rise to a 
distinct cause of action im each half year 
in which it is levied and there are provi- 
sions in the Madras City: Municipal Zor- 
poration Act itself which enable the Zor- 
poration to recover the sum in the man- 
mer stated therein. It is in this respect that 
the special procedure contemplated in 2 
specially codified enactment, namely the 
Act, has to prevail over the general nerms 
and procedure contemplated in common 
law and as adumbrated ‘mn the Civil P. C. 
as it is well known that the special pre- 
vails over the general, It is the procedure 
which is stated and set out in the Act 
which has to be followed by the Corpora- 
tion or by the citizen who claims a relief 
under that Act and he cannot, therefore, 
lightly invoke the general principles of 
procedure and seek to set at naugkt a 
claim by the Corparation on the. ground 
that the cause of action is continuous and 
one has connection with the others, The 
second suit is based on a cause of action 
which is totally independent from the 
cause of action on which the first suit is 
laid. Thus the second suit is mot berred 
under O,°2, R. 2. i (Pare 23) 


Cases Referred: Chronological Paras 


(1971) S, A. No. 919 of 1971 (Mad) 15 
AIR 1970 SC 1059 = (1970) 3 SCR 31¢ 22 
AIR 1963 SC 151 = (1963) 2 SCR 774 14 
AIR 1957 Andh Pra 896 = 1956 Andh WR 

679 21 
AIR 1949 PC 78 = 75 Ind App 121 20 
(1893) ILR 17 Bom 510 11 
(1889) 22 QBD 128 = 58 LJQB 120 20 
(1888) 15 Ind App 156 = ILR 16 Cal 98 


MD 14 QBD 141 = 53 LĪQB 476 20 
(1867) 2 Moo Ind App 551 = 2 Sar 259 
(PC) 20 


-  Chelaswamy for Raj and Raj, for 
Appellant;, Thillai Villalan, for Respon- 
dent. et 

RAMAPRASADA oe J. :— ` These 


two appeals are connected, A. S. No. 122 
of 1971 is against the judgment and de- 
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cree of the learned VIIth Assistant Judge, 
City..Civil Court, Madras in O. S, No. 6659 
of 1968 on his file and A. S. No. 123 of 


1971 is against the judgment and decree 


of the.same learned Judge in O. S. No. 
3273 of 1968, which was for- the recovery 
of property tax under the Madras City 
Municipal Corporation Act for the first 
half year 1965-66 and in which the Cor- 
poration of Madras as plaintiff seeks for a 
charge on. the property which has to bear 
the said property tax. It is common ground 
that the defendants paid some amounts 
towards the property tax, but failed to pay 
the arrears as claimed for the said half 
year. O. S. No, 6659 of 1968, which we 
shall call the second suit, is again a suit 
for recovery of a sum of Rs. 8,725.34 being 
the arrears of property tax after giving 
credit to the amounts paid by the owners 
for the second half year 1965-66, first half 
year 1966-67 and the first half year 1967- 
68. Here also, the Corporation of Madras, 
as plaintiff, seeks for a charge on the pro- 
perty which is liable to pay the property 
tax, In the first suit as well as in the se- 
cond, the important facet of the defence 
of the defendants as owners and who are 
the appellants in both the appeals, is that 
the suit property was vacated by Messrs. 
George Oakes Limited, who were the prior 
occupants and tenants thereof, on. April 
30, 1965, and that the premises were there- 
after vacant. This was intimated to the 
plaintiff under Ex. B-5 dated 7th May, 
1965. According to the defendants, the 
property so remained vacant and unlet ‘till 
31-8-1966, when Messrs, National Grind- 
lays Bank occupied a portion of the pre- 
mises and till November 1966 when the 
other portion of the developed premises 
was occupied by a hotelier who began to 
run his hoteliering business under the 
name and style of Gaylord Restaurant. 
Consequent upon such vacamcy and unlet- 
ting of which the defendants claim that 
they have given due notice, the defen- 
dants would say that, having’ regard to 
their statutory. entitlement as to vacancy 
remission and taking into consideration the 
various payments made by them from 
time to time towards property tax due and 
payable by them in respect of the suit pre- 
mises, there would not be any amount due 
by them to the plaintiff. A special defence 
was. raised in O, S. No. 6659 of 1968. Ac- - 
cording to the defendants, the first suit 
which was filed on 9-7-1968 should have 
included the claim made under the second 
suit as well which was filed on 12-12-68 
and the cause of action in both the suits 
being the ‘same Property, the second suit 
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2. ` The learned trial Judge frastied 
the material issue, whether the defendants: 


are liable to pay. the tax as claimed in the 
suit-and the general issues as to what re- 
liefs are the parties entitled to. The suits 
were tried together. The plaintiff did not 
let in any oral evidence, The deferdants 
examined three witnesses, D. W. 1 being 
the lessee of the hotel portion of the build- 
ing. D.W. 2 an engineer who looked ‘after 
the improvements done to the qucndam 
premises then occupied by: Messrs. George 
Oakes Limited and D.W. 3 being one of 
the defendants and the owners of the 
suit premisés, The learned Judge mainly 
rested his case on Exs. A-1 and A-2. In 
the said letters written by D.W. 1 as the 
prospéctive tenant of the premises, he’ ex- 
pressed that he has taken on lease the 
suit property from December 1965. and 
therefore, it cannot be said that during the 
relevant period -with-which' the suits ‘are 
concerned, there was vacancy’ and ‘much 
less unletting of the premises. within ` the 
meaning of the’ provisions-of the’ Madras 
City Municipal Corporation Act, herein- 
after referred toas the Act. He ‘would of 
course discountenance ‘the sworn testi- 
mony of both D.Ws, l'and 3 who ‘asserted 
that the former did not pay and ‘the latter 
did not receive any rent towards the occu- 
pation of one of the other portions’ refer- 
red to above till August 1966 -in ome case 
and. November 1966 in’ the other. He 
would uncharitably characterise the: testi- 
mony ofthese witnesses: as untrue and 
would say that they were not willing to 
speak the ‘truth. The learned Judge also 
would unreasonably reject ‘the import’ of 
the recitals in the registered lease deed 
Ex. B-1 dated 2-7-66-entered into “between 
the landlords:on thé one‘ hand. and - the 
National Grindlays Bank on the other, 
wherein it is made clear that the-rent be- 
came payable only.. from 16th August 
1966. He would also-reject ' the material 
placed: before‘ him in the matter ‘of- open- 
ing of the hotel portion (Gaylord) in’ the 
premises:as and from November ` 3; 1966. 
He would, however, assign no acceptable 
reason for not placing any reliance upon 
the registered lease deed Ex, B-l or on 
thé material which. appeared to be-plausi- 
ble and” acceptable ‘in relation to the oc- 
cupancy of Gaylord Hotel in the’ other 
portion of the premises. Having thus re- 
jected the oral testimony let ‘in- by the 
defendants, he would solely, as we ` said 
already, rely “upan ‘a. casual ‘communica- 
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was barred under Order 2, Rule 2, Civil- 


ALR. 


tion made by one of thé tenants under 
Exs. A-1 and A-2 to the ‘effect that he 
has taken the premises on lease from De- 
cember 1965 and negative the claim for 
vacancy remission as was done by the 
Corporation of Madras under Ex. B-13. 
In the result, therefore; he rejected the 
defence, accepted the claim: and decreed 
the suits.as prayed for. . 


. 3 As regards the defence raised 
by the defendants that the second suit is 
barred‘ under Order 2, Rule 2, he was of 
the view that it was not, It is-as against 
such common judgment and decrees ren- 
dered by the court below that the present 
appeals, have been filed., 


4.. In order to appreciate the con- 
tentions of the parties, it would be con- 
venient to set out the relévant text of the 
correspondence that passed between the 
plaintiff (Corporation of Madras) and the 
defendants. prior to the institution of the 
respective. actions as also. the gist of the 
oral evidence, Under Ex. B-5; which we 
have already .referred to, the. landlords 
informed the Corporation of Madras that 
the entirety of premises No. 36-D, Mount 
Road, Madras which is the suit property 
fell vacant from April 30; 1965, and re- 

quested the Corporation . to assess the 
shore building for property tax there-. 
after on the above. basis. The landlords 
followed it up by Ex. B-7 wherein “they 
have represented that the building was 
vacant from lst May, 1965, and the ` new 
tenant has not yet. moved. into it, and re- 
quested the Corporation to let them know 
as. to what, amount they should pay by 
way of-property tax as they understood 
that a rébate was given by the Corpora- 
tion of Madras for‘buildings that ‘were 
vacant for over “three months. ïn the 
meantime, the Corporation on receipt ‘of 
Ex, B-7 obviously began“to enquire” as 
to whether there- was any. truth in the re- 
presentations made by the landlords. On 
such an‘enquiry made, the prospective 
tenant who was to take a portion of the 
premises for thé purpose of his hotelier- 
ing business. wrote under Ex. A-1 as..fol- 
lows: ae 


“I have for: acknowledgment ` your 
letter No. RDC BIV/57 dated: 17th De- 
cember 1965. I have taken a portion of 
the above premises on lease, but the res- 
taurant- has not’ yet: started - functioning 
and the lease deed not yet registered: . I 
hope to register the lease deed by the 
énd of January 1966, when:I shall. pro- 
duce the same for your perusal.” _.. 

We find a‘note by the Corporation: “offi 
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cials : in- this very een i : aS 
under:— 


. “The premises is still ‘vacant. RON 
tions ‘and additions are being effected. The 
tenant M/s. Fabulous Restaurant has not 
stated whether any rent is paid | to. the 
landlord, even though the premises iz not 
occupied.. A letter may be written te the 
tenant to state whether any rent is being 
paid, even though the premises is nal oc- 
cupied, and, if so, the amount paid.” 
In Ex. B-8, the tenant further inform: the 
Corporation that only renovation werk is 
going on in the premises, that'he.has not 
yet signed the lease deed with the Hand- 
lords and that the moment: it-is don=, he 
will inform the authorities about the 
terms of the lease. To the same effec: is 
Ex. A-2, Here again, we find a note b> the 
Corporation officials -wno - are-obvicusly 
alert io find out the truth of the r=pre- 
sentations made by both .the landbords 
and the tenant which runs as follows: 
“This Restaurant is but-one of the 
many booked for this purpose,  Ass=ssor 
will please ascertain who are the ofers, 
their settled terms of tenancy and de. e of 
commencement of tenure.” 


The prospective tenant. again wrote Lader 
Ex. B-10 to the effect that they have noè 
yet signed and registered the lease ieed 
and that the rent will be. paid to the and- 
lords only after the commencement of the 
‘business, and. categorically „stated -that 
they were not. paying, any rent then .To 
this Ex, B-10 there is-an. annexure which 
is only, an unsigned copy, but. som=how 
has gone into the record. In this anne- zure, 
one .of the ‘landlords mentions, about the 
continuous vacancy. of <he building and 
wanted the Corporation to treat his letter 
as a claim for remissior. for the firsi. and 
second half year 1965-66. Thereafter, we 
have a letter -from - the. National. - and 
Grindlays , Bank. Ex,.B-11. which alse re- 
iterates -that.the terms and .-conditioms.of 
the lease were- still. under ,negotiatioxs. in 
respect of their occupation of.. ancther 
portion of the premises and. that- they 
have not been fully finalised. Ex. B3 is 
the disposal -given -by the Corporatior. au- 
thorities obviously. in.a --very summary. 
manner, of the claim:for-remission made 
by the landlords earlier in- their..vacious 
letters already referred to. As to- .when 
Ex. B-13 was served on the landlord&é" is. 
not clear.: But -under Ex. B-14 dated 17th 
August’ 1966, the landlords again reit=rat-. 
ed their claim for vacancy.remission and. 
set out in detail the dates: when. the pre- 
mises fell. vacant and how. it'was nat let- 
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and how ‘it was being renovated and how 
there. were negotiations by them with the 
two tenants, namely the National Grind- 
lays: Bank Lid, and Gaylord . Restaurant 
and lastly they said that they would be 
entitled to such remission as they could 
in law. They have also made it clear that 
till the date of writing the letter, the pre- 
mises was unoccupied in the sense that 
it did not yield any rent as: popularly 
understood. Ex. B-1 is the registration 
copy -of the lease deed entered into be- 
tween the defendants and the Bank where- 
in it is said:that the Bank took on lease 
the property on a monthly rent of Rupees 
3,890 only from 16th of August 1966. 
Thereafter, under Ex. B-16 one of the 
landlords, after stating once again the 
fact regarding the occupation of the por- 
tions of the premises by both the Bank 
and the’: Gaylord. Restaurant, claimed 
vacancy. remission and sought for neces- 
sary orders'on his application. This was 
also rejected by the Revenue Officer of the 
Corporation of Madras under Ex, B-18. 
Ex. B-20 is a letter sent by the first de- 
fendant to the plaintiff which : does not 
touch upon the matter in controversy, but 
would refer to the fact that a cheque for 
Rs. 20,000 was being “sent towards the 
property tax. Ex. B-2 is only a certificate 
issued by the ‘Hindu’ so as to fortify the 
case of the landlords that the Gaylord 
Restaurant came.into the portion of the 
tack premises ‘only’ on ane November, 
1966. 


5. We shall now selat to the oral 
êvidence.. D-W.` t is a` partner of the Gay- 
lord Restaurant. -He says that he is a les- 
see of ‘the’ suit ‘building from 1-11-1966 
and’ he’ has taken on lease a portion of the 
building. ‘prior’ to November 1966. He-re~ 
fers’ to the ‘repairs done to the premises 
and in chiéf-examination he would say 
that his portion was ready only ‘on 1-11- 
1966' dnd that he started the restaurant on 
3-11-1966. He categorically states'that he 
started to pay the rent from 1-11-1966. 
He refers to' Exs. A-l and A-2 and éx- 
plained ‘that what he’ meant was that the 
défendants’ promised to give ‘the premises 
on lease’ to them and that the lease“actu- 
ally commenced only from 1-11-1966. In 
cross-examination, nothing very” serious 
was ‘brought out; He’ reiterated in’ Cross- 
examination that what he’ meant by say- 
ing that he has taken on lease was that 
he wanted to take the . portion and there 
were negotiations for ‘it. He denied - the 
suggéstion ‘that, as ‘early from September 
1965, he. has. occupied: ‘the. ‘premises..and 
that he. started-to pay the rent to the land- 
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lords. He would also-admit that the air- 
conditioning and further repairing to the 


premises was undertaken by the land- ` 


lords and he had nothing to do with it. 
D.W. 2 is the civil engineer who was ob- 

viously examined on the side of the de- 
fendants to speak about the renovations 
carried on to the premises and he says 
that when he began the work, the premi- 
ses was not fit for occupation and that the 


first defendant met all the bills for the re-- 
pairs. In cross-examination he would sup-. 


port the defendants by saying that 
between September, 1965 and’ April 1966, 
it was vacant and that D.W. 1 was occu- 
pying it now in the sense that on the daté 
when he was examined and that the 
Grindlays Bank portion was also vacant 
from. September 1965 to April 1966. He 
would no doubt.say that, when he was 
supervising the work, D.W. 1 also was 
frequenting there. D.W. 3. who was. the 
joint owner of the premises has sworn in 
the witness box that during the period 
from 1-5-1965 to August 1966, the suit 
premises was not rented to anybody. and 
that the Grindlays Bank started paying 
rent from August, 1966, and D.W. 1 from 
November 1966. He would also say that 
they met the bill for repairing and reno- 
vation of the suit premises, Nothing very 
telling was brought out in cross-examina- 
tion of this witness. It is in the back- 
ground ‘of the above oral and documen- 
tary evidence that the present action 
should be viewed, ` 


6. At the outset, we are unable to 
agree with the learned trial Judge that 
the oral evidence let in by the defendants 
is not worthy of credence. As to why he 
said so passes our comprehension. As .to 


- how he got over the registered lease deed ` 


Ex. B-1, between a.very reputed Bank 
and the defendants-as lessors which cate- 
gorically stated that- the rent was to ,be 


paid from the Ist of--November 1966 is- 


not clear at all. As to what was the rea~ 


son for him to say that .D.Ws.1--and 3 


were not speaking the. truth isnot clear 
to us, besides. being a baseless and un- 
‘warranted. comment. If, therefore,.. the 
oral evidence, which has not been in any 
way belittled or shattered 
mination, has weight.and- has. to gain: ac- 
ceptance. from us, then the fact . remains 


, that. the earliest point. of time when. the. 


_su't premises were occupied by.the.. two 


- _ tenants was as spoken to -by them; M/s... 
. National Grindlays Bank became obliged, 


to-pay the rent from 16th:of August; 1966; 


ahd: Méssrs. . Gaylord ‘Restaurant - obliged: 
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themselves to pay rent from the ist ae 
November, 1968. - 


7. The legal contentions of Mr. R. 
Thillai Villalar, the learned counsel for’ 
the Corporation, are as. follows: Firstly,. 
hé would say that the entitlement as to 
vacancy remission is mot automatic, but 
depends upon certain requirements which - 
the law compels the owner of the premi- 
ses claiming such a remission to strictly- 
adhere to. It is in this view it is said that 
the correspondence that ensued between 
the Corporatior. of Madras and the land- 
lords prior to the institution of the action - 
does not clearly point out that there has 
been such a compliance of the require- 
ments under law. Basing his arguments - 
on Section 105 of the Madras City Muni- 
cipal Corporation Act, learned counsel 
would say that, in order to gain’ an en- 
titlement for vacancy remission, ` there 
should have been a notice prior to’such’. a 
claim informing the Corporation: of Mad= 
ras not only as to the date when the pre-- 
mises had fallen vacent, but also during: 
the period during which such vacancy and. 
unletting subsisted. In the absence of stich 
a prior intimation or notice, a superven- 
ing claim as such cannot be the basis: for 
the statutory entitlement. He has put the’ 
argument alternatively also thus: The 
statutory requirement under Section 105 
is that there skould be two notices; ‘viz. 
a notice of intimation about vacancy and. 
unletting followed up by another distinct 
and separate notice making a claim for 
the vacancy remission, He would . urge, - 
therefore, that the correspondence: that 
ensued ‘betweer. the respective parties. 
would not satisfy the statutory require- 
ments as above and‘in the light of it-:'he - 


- would say that the claim ought to be re~ 


jected. a - é 


8 On ‘the other hand, Mr. ‘Chelle 
samy, learned counsel.for the appellants, . 
would urge that a statutory entitlement js- 
intended for the benefit of the person who. 
can claim' it and therefore, -a substantial- 
compliance. of the provisions which would. 
form the basis for such a claim: would -be- 
sufficient and that‘accent on the. form: 
ought to be avoided. With -reference to: 
the same correspondence already referred. 
toby us, he would urge that the claim ` 
is in order and ‘ought*to have been accept- - 
ed by the Commissioner: He also hesttarit- 
ly put ‘forward the plea: that the second! 
suit is barred under Order 2, Rule 2; C. PD,- 
C:. Both the parties, however, are ‘agreed 
that, if the claim for vacancy. remission ‘is 


_ sustainable’, in law; then 'the::Corporation' - 
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landlords are liable :in Iaw to 
pay for the various half yzars 
in question and, if. om such -a 


recalculation any amount is payable . by 
the landlords, they would pay the amcunt 
to which the Corporation would be en- 
titled. . f : 
9. | The Tamil Nadu City Muniäpal 
Corporation Act as modified in 1962, is a 
self-contained Code and it is intended. to 
consolidate. and amend the law relating to 
the Municipal affairs of the City of Mad- 
ras, Provisions like Sections 137-B, 103 
and 390-A of the Act are all features 
which indicate that the -Corporation A-t is 
a self-contained one not only in the mat- 
ter of laying dcwn the substantive “aw, 
but also in the manner in which the sub- 
stantive: law shculd be implemented and 
proceeded with both by che statutory au- 
thority as -well as by the citizen who has 
recourse to it. It has set its own norms and 
guidelines in the matter of taxation and 
finance, One of the taxes, which the Mu- 
nicipal- Council may levy is property tax. 
Section 99 of the Act provides that, i£ the 
Council by a resolution determines shat 
property tax shall be levied, such tax 
shall be levied om all buildings and Tand 
within the city of Madras, save those ex- 
empted. The other part of Section 99 is 
not quite relevant for purposes of our dis- 


cussion. Section 100 sets out the method. 


of assessment of property tax. Section 101 
enables the Council to- grant exemption to 
certain buildings from-the payment of 
property tax. There are also special ex- 
emptions -provided for in Section 102 
which provides for an alternative basis of 
property tax in respect-of certain proper- 
ties, Section 103 mandates that property 
tax shall be a first charge on the building 
and the land and also upon the moveable 
property, if any, found therein- and be- 


longing ‘to the person liable to pay such- 


tax, Section‘ 104 says that the -property tax 
shall be levied every half year and skall, 


‘save aS otherwise expressly -provided in’ 


Schedule IV, be paid-by the owner of the 
assessed premises within 15 days after the 
commencement of the half year. Section 
105 deals‘ with vacancy remission. It -is 
convenient to extract | it here: 


` "105 (1). when any building whe-her. 


ordinarily let- or . occupied -by. the owner . 


himself.has-been vacant and unlet for 
_ thirty or. more.consecutive days in any. 
-half-year, the Commissioner shall .. remit 
.so.much, not- exceeding ene~-half of.: such 


-portion of the -tax as. relates to the. buald- - 
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ing only as is proportionate’ to the num- 
ber of days’ during which the building 
was vacant and unlet in the half-year. ` 


(2) Every claim for remission under 
sub-section (1) shall be made during the 
half-year in respect of which the remis- 
sion is sought or in the following half- 
year and not afterwards. 


(3) (a) No claim for such remissions 
shall ‘be entertained unless the owner of 
the building or his agent has previously 
thereto delivered a notice to the Commis- 
sioner— 


(i) that the building is vacant and un- 
let; or 

(ii) that the building will be vacant 
and unlet from a specified date either in 
the half-year in which notice is delivered 
or in the- succeeding half-year. - 


(b) The period in respect of which the 
remission is made shall be calculated;— 


(i) if remission is sought in respect of 
the half-year in which notice is delivered,. 
from the date of delivery of the noticé or 
from the date on which the building be- 
came vacant ‘and: unlet, whichever — is 
later; and > 


(ii) if remission is sought in respect. of 
the half year succéeding that in which the ' 
notice is delivered, from the commence-. 
ment of the half-year in respect of which 
remission is sought or from the date on 
which the ‘building became vacant and un- 
let, whichever is later, 


(c) Every notice under clause (a) shall 
expire with the half-year succeeding that 
during which it is so delivered, and sha 
have no effect thereafter,” 

10. Sections 106 to: 109 dei with 
certain obligations on the part of the own- 
er in case of transfer of the building or 
reconstruction or demolition of the same, 
remission of taxes, and the powers of | 
Commissioner to condone non-compliance 
of certain requirements under the earlier 
provisions and also to call for information 
for purpose of assessing to property tax: 

- 11.. The cumulative effect of the ` 
above provisions-is fairly clear. The levy ` 


is made every half year and this is -the ` 


unit of-taxation, Such a levy made every. 
half year being -the basis of taxation, the 
hypothesis, which would prompt the tax- 
ing «authorities to levy such a property 
tax for one half year, may not. be the same 
for the other half :year, It is im this res- 
pect: that the distinctness and separability: . 


Of every half year is maintained through- 


out-in the Act, As early as 1893, this pro- 


-position was, recognised, and, it, has stood 


‘S 


x. 
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the test of time. A Division Bench af the 
Bombay High Court in Pitamberdas -v. 
Jambusar Town Municipality, (1893) ILR 
17 Bom 510 said that the levy.of a tax in 
ach year gives a new and distinct cause 
of action, and the payment of the tax 
without protest for one year does not, bar 
a-suit to recover a sum paid in a subse- 
quent year under protest on account of a 
tax which was not legally chargeable for 
that year. S ia N 


12.. In relation to. vacancy remis- 
sion with which we are concerned in these 
appeals, there are certain guidelines in 
the matter of the method of application 
for remission and the consequential grant 
of it by the Commissioner. Section 105 (1) 
enables the Commissioner in cases where 
a building has fallen’ Vacant and unlet for 
30 or more consecutive days in any half- 
year to remit that much of property tax 
as is provided for therein and in the suc- 
cessive sub-clauses, Section 105 (3) (a) 
says that no claim for such femission 
under Section 105 (2) -shall be entertained 
unless the owner has previously delivered 
a notice to the Commissioner: thet the 
building is vacant and unlet or that * the 
building is likely to fall vacant and re- 
main ‘unlet from a specified date either ‘in 
the half year in which the notice.is deli- 
vered or in the succeeding half. year. 
There is. therefore. :a provision for -inti- 
mation of prospective vacancy and. unlet~ 
ting as well. Such a notice shall be fol- 
lowed up by a claim-during the half year 
in respect .of which the., remission’, is 
sought or in the following half year. and 
not afterwards. This is....provided for, -in 
Section 105 {2}, The method, by which re- 
mission.should be granted is dealt with. in 
Section 105, (3). (b). This provision, read 
with S. 105 (1),-is, obviously intended . to 
enable,the assessing authority to. grant 
such remission to. which  the,.-landlord 
would be entitled and whichis obviously. 
variable according to the facts and... cir- 


cumstances of each case. : | 


1$: o- At this stages it’ would té ne- 
` eessary‘to staté the nature of thé énqtiry 
which is contemplated under -Section 105 
(3) (b). As‘ vacancy remission and ‘an’ en- 
quiry ‘thereto involvés-“‘invéstigatien into 
rights and ‘obligatioris; the 'éiquiry’ officer 
is’ a quasi-judicial tribunal ‘who’ is ‘to’ fol- 
low: the principles of natural-justics.” He 
is-t0 hear the affected party-and. after giv- 
ing. such .a“full-and ‘adequate ‘opportunity. 
to him “reckin the:Vacancy remission - to’ 
which: the landlord may ‘be eñtitled to and 
giant that, if he is so ‘entitled:to, In ‘ the 


ATER. 


instant case; we do not find ‘any evidence 
that such an. enquiry: was held when! thè 
statutory ‘authority rejected the ‘vacancy 
remission, In a càsùal manner -and::-with- 
out any. due enquiry as is required of- -a 
quasi-judicial tribunal, the rejection: was 
made. .We, ‘therefore, treat such orders of 
rejection made as non est and unenforce- 
able in the eye of law.. a 7 


14. To continue, the important 
Point: to be noticed is that- every notice 
contemplated under Section-105 shall ex- 
pire with the half.year succeeding’ that 
during which it.is delivered, and . shall 
have no, effect thereafter. But, Sec, 108-A 
enables the Commissioner at. ‘his . discre- 
tion to condone omissions to give, notice 
under:S, 105 and other sections referred 
to therein, The point to be:considered is 
whether, in the.light of such statutory 
provisions, two independent and separate 
notices, as urged by Mr. Thillai Villalan, 
are necessary under Section 105 of -the 
Act, one informing the ‘taxing authority 
about the vacancy and unletting. or the 
prospective vacancy or -unletting ‘followed 
up.independently by a claim , for ‘remis- 
sion, When the statute itself provides. that 
the non-issue .of ‘notices contemplated 
under Section 105 can-be condoned at the 
discretion of the Commissioner, then ob- 
viously the provision as to- delivery of 
notice contemplated under'Section 105 (3) 
(a). is one :which is capable of being libe- 
rally construed. The main intendment of 
the sub-clause (3). (a) (ti) of Section, 105-is 
that the taxing authority. should be , put 
on notice.promptly : about the vacancy. 
and unletting or,the, prospective: vacancy 
and. that.there. should. be -:a claim. -for 
vacancy..remission: as. prescribed .; by. the 
Act. The word. ‘previously’ appearing | in 
sub-clause (3) (a) of Section 105 of: the 
Act cannot.-be subject to a rigid interpre- 
tation. ‘Taking. the above. ‘relevant .sub- 
clauses of. Section 105. together, we are of 
the view. that both the. information as: -to| . 
vacancy: and unletting, as also; the.. claim 
for. remission under sub-clause, (1) iof Sec- 
tion .105. being -integrated one , .with...the 
other,:can be consolidated in one-:notice. 
as the purpose of the, provisions is not lost 
by such a process, -The.- learned, : counsel 
for the respondent says that the delivery 
of the notice regarding the vacancy’ should 
precede“a'claim‘and'these provisions: are 
mandatory. In our:view, the-word “previ 
ously’ used. in sub-clause’ (3)-(a) of Sec- 
tion: 105.can serve only-one ‘public’ pùr- 
pose, It-is' obviously. intended'to put’! the 
taxing “authorities” on “notiéé “of? such 
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vacancy or prospective vacan¢y and: lert 


them to make such investigations as they. 
may be inclined to make to test the truth-" 


fulness or correctness of such informa- 
tion. If a notice is cumulative in the sense 
that it is not only informative of. the 
vacancy but also of the claim: for renis- 
sion in consequence thereof, no prejudice 
is caused to the taxing authority. Viewed 
in’ this light, the delivery of a consolidated 
notice containing information about the 
vacancy .and coupling it with a claim for 
remission would mot. in our view, be a 


non-compliance with . the’ provisions of. 


Section 105 of the Act, and much les a 
departure from this provision. By way. of 


analogy, the Supreme Court.. in Soma-. 


wanti v. State of Punjab (AIR 1963 SC 151 


at p. 171), while considering the provisons, 


of the Land Acquisition Act and in a zase, 
where. the notification under Section 4 and 


the declaration under Section 6 were <on-. 


temporaneously made in one u 
pesen, the view: : 


"A notification aee ‘sub-section (1) 
of Section 4 is a condition precedent: to the 
making: of notification under sub-section 
(1) of Section 6. -If the Government,’ 
therefore, takes a decision to make such-a 
notification and, thereafter, takes two 
further decisions, that is, to disperise with 
compliance with the ‘provisions of Sec- 
tion 5-A and also to declare that the Tand 
comprised in the’ notification is in 'fact 
needed for.a public purpose, there is no 
departure. from any provisions of the law 
even though the two notifications are rub- 
lished on the same day.” 


‘ 


‘herefore, the serving: of a consolidated, 


notice containing the information as to 
vacancy and unletting ‘coupling it with 
the claim for remission would ‘subserve 
the substance of the requirements of Sec- 
tion 105 and-would not in any way be a 
departure from it. As in all cases the sub-, 
stance of the enactment has .to prevail 
over. the’ form, we: ate of the . view, -hat 
notice under Section 105 (3) (a) and the 
claim under Section 105 (2) could be made 
in one notice and the inclusion of the claim 


for remission in the notice informing the 


authority about- the: vacancy cannot be 
equitably, justifiably or even legally be 
said to be non-compliance with the . aib- 


econ 105. 


' I5. The eden of v. Ramaswemi, 
J. in S, A. 919 of 1971 (Mad.) which was 


stance of the relevant requirements under, 


placed before us by Mr, ae ie 


runs as follows: — 


€C. Ramakrishnan v.. Madras Corpn. (R. Rao J.} 
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“That section confers power on, the 
Commissioner of the Corporation to remit. 
property ‘tax. But the right. to claim this 
remission is subjected to`- certain condi-. 
tions. The first of such conditions. is that. 
the owner of the building shall have pre- 
viously delivered a notice to the Commis- 
sioner intimating the vacancy or inform- 
ing him ‘that the building would be vacant. 
from any. particular specified future date. 
The other important condition is that the | 
claim for remission should be made dur- 
ing the half year in respect of which the 
remission is sought or in the following 
half-year, but not afterwards, The third 
condition that has to be satisfied is that. 
the building has been vacant and unlet 
for thirty or more consecutive days in any 
half-year. In order, therefore, to entitle 
the owner for remission, he must not only 
intimate the vacancy but should also. spe- 
cifically make a claim for remission with 
reference to’ the particular’ period, It 
would. not be sufficient compliance with 
the. section if the owner has merely inti- 
mated that the building has been vacant 
from a particular date. Since the remis- 
sion is to be calculated with reference to 
the number of days for which the build- 
ing has been vacant in the particular half- 
year, the claim. therefor must state from 
what period to what period the ‘building 
was vacant in order to enable the Com- 
missioner to grant it.” . 

- I6. We do not think that the learn- 
ed Judge has expressed the view that both 
the notice of vacancy and the claim for 
vacancy remission should be made under 
independent’ communications, What is, 
however, pressed into service is that in 
the claim for vacancy remission, the land- 
lord must state from what period to what 
period the building was vacant in order 
to enable the Commissioner to grant it. 

This question would arise only- in. cases 
where there has been a partial vacancy of 
unletting’ of the premises during a parti- 
cular half year, But if the premises was 
vacant for the entire half year, the ques- 
tion may not arise, Even otherwise, See- 
tion 105 (3) (a) compels: the landlord ` to” 
deliver a notice to the Commissioner: stat- 
img that the- building, is vacant and unlet 
or the building is likely to be vacant from 
4 specified date either in the half year in 
which the notice is delivered or in the’ 
succeeding -half year. It is only in the en~ 
quiry which as we have already stated is 
a quasi-judicial enquiry which is obvious- 
ly contemplated under Section 105 (3) (b),’ 
that the further hypothesis might be re- 
quired in order to.enable the taxing au-. 
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thority to reckon the actual benefit to 
which the landlord is.entitled in 


view that the landlord could furnish such 


particulars as to the period during which 


the building was vacant or is likely to be 
vacant during the course of such investi- 
gation by. the taxing authority. If 
opinion expressed by V, Ramaswami, J. in 


the above second appeal was that if the . 
landlord failed to state from what period . 


to what period the building was. vacant, 
when he delivers the notice; then there 
was no compliance with the norms set out 
in Section 105, we are. unable to share 
that view. Bre 


1. 
provisions, the merits have to be consi- 
dered. In so far as the first case is con~“ 
cerned, Exs. B-5, B-7 and B-14 read to- 
. gether do comply with the requirements 
of Section 105. But, each motice is self- 
contained in the sense that the landlords 
not only passed on the information as to 
‘vacancy, but they were also claiming con- 
temporaneously their entitlement as to 
vacancy remission in each of these notices. 
‘As in our view such notice is possible un- 


ider law and subserves the purpose and . 


‘intendment of the guidelines set out .in 
‘Section 105. we.are of the view that the 
notice as to vacancy remission and. the 
claim for such remission contained in the 
above exhibits are enough for the defen- 
dants to gain the entitlement under law. 
regarding vacancy. remission. As regards 
the second suit and in so far as it relates 
to the second half year 1965-66 and the 
first. half year 1966-67, such notices were 
given by the defendants, if not in the an- 
nexure to Ex, B-10, but certainly . under 
Ex, B-14. No doubt, there is justification 
in the contentions of learned counsel for 
the respondent, when he says. that Ex. 
B-10 as such cannot be taken into consi- 
deration as it is only a copy and itis not 
even purported to have been signed by any 
one of the defendants. But, be that as it 
may, Ex. B-14, however,. is sufficient for 
us to hold that there was a notice of 
vacancy coupled -with a claim for 
the «legitimate vacancy remission to 
which . the defendants will be en- 
titled to. It is not 
us- in these circumstances to con-, 
sider the import of Ex. B-16. The learned 
counsel for the appellants conceded that 


Ex B-16 would not tantamount to a notice. 


` of the information of vacancy within the 
meaning of the Act in so far as the iinet 


half year rues is concerned. 


sconse-. 
quence of such vacancy. We are of the. 


the: 


In the light of such statutory 


necessary for. 
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18. Having regard to the., above, 
exhibits and in view of the fact that= we“ 
have accepted the oral evidence let in-by 
the defendants, particularly the -sworn 
testimony of D.Ws..1 and 3 that.the. for~ 


‘mer did not pay the rent and the latter 


did not receive the rent for that portion 
of the suit premises occupied by cae 
Restaurant and in view of the recital 
Ex, B-l in and by which it is clear . “that: 
National Grindlays Bank began to- pay. 
rent from the -16th of November 1966, the 
appellants’ claim for vacancy remission 
has to be accepted and cannot be rejected. 
19. The only surviving point: for 
consideration is whether Order 2, Rule 2 
would-in any way be a bar to the institu- 
tion of the second suit. We shall presently 
consider the merits in this contention. The 
principles governing the adoption - of 
Order 2, Rule 2 as a principle of-law are 
very well laid and need not be reiterated, — 
except to make reference to those well- 
known decisions rendered by.. our Court, 
the Privy Council and the Supreme Court. 


20. . In Md. Khalil Khan v. Mahbub 
Ali Mian (AIR 1949 PC 78 at p, 86) the 
principles have been summarised by: they 
Lordships thus: 

“(1) The correct test in ‘cases. “falling: 
under Order 2, Rule 2, is ‘whether the 
claim in the new suit isin fact founded 
upon a caus2 of action distinct from that 
which was <he foundation for the former 
suit” Moonsnee Buzloor Ruheem v. Shum- 
sunnissa Begum, (1867) 2 Moo Ind App 551 

= 2 Sar 259 (PC) (supra). . 


` (2) The cause of action means ees 
fact which will be necessary for the plain- 
tiff to prove if traversed in order. to sup- 
port his right to the judgment, Read v. 
Brown, (1883) 22 QBD 128 = ci LJQB 
120) (supra). 


(3) If the evidence to support ‘the two 
claims is different. then the causes of .ac- 
tion are also different. Brunsden v, Hum- 
phrey, (1884) 14 QBD 141 = (53 LIQB 
476) (supra). 

(4) The causes of tions in ‘the: ‘two 
suits may be considered to be the same if 
in substance they are identical. Brunsden 
v. Humphrey, (1884) 14 QBD 141 = (53 LJ 
QB 476) (supra). rea 

(5) The cause of action has no rela- 
tion whatev2r to the defence that may be 
set up by- the defendant nor does it. de; 
pend upon the character of the relief pray- 
ed for by the plaintiff. It refers..,...to the: 
media upon which the plaintiff asks. the’ 
Court to arrive at a conclusion in -his fav- . 
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our, “Muss. Chandkour v... Partab Sirzh, 
(1888) 15 Ind App 156= ILR 16 Cal 98 (2C) 
(supra). The observation was made by 
Lord Watson in a case -under S. 43 of she 
Act of 1882 (corresponding .to Ordex:2, 
Rule 2) where plaintiff made varus 
claims in the same suit.” 

Amongst this is the well-known rule toat; 
if the evidencé to support the two. clams 
is different, then the causes of action are 
also different. 

‘ 21° -In M. S. Sastri v. Vijayavada 
Municipality (AIR 1957 Andh Pra 896) the 
well-known and eminent `- Judge, Viswa- 
natha Sastri, J., dealt with an analogous 
situation and observed as follows: 

“The tax hed to be assessed and Je- 
manded. separately for each half year by 
the Municipality and was also paid by the 
assessee under protestin respect of each 
half-year: It is not as.if the tax for a zalf 
year not paid becomes merged in the tax 
liability for the succeeding half years or 
that there is a continuous running acccunt 
between the Municipality and the- ases- 
see, The assessment for-each half-year is 
a.separate proceeding and an illegal 2vy 
in. respect of each of the halfi-years ves 
rise to a separate cause of action to the 


plaintiff for recovery of the amount so. 


levied, On each occasion on which the Mu- 
nicipality ‘exacted payment of more ~nan 
what was lawfully due to it, it was œm- 
mitting an actionable wrang in respec of 
which the plaintiff had a distinct ' caus of 
action,” 


22. Again, the Supreme Court ‘in 
Sidramappa v.-Rajashetty (AIR 197C SC 
1059) succinctly laid down the basic pin- 
ciples on which Orcer 2, Rule 2 rests It 
stated the requirements of the Order thus: 


“The requirement of Order 2, Ru2 2, 
is s that: every suit should include the whole 
of the claim which the plaintiff is ent-led 
to make in respect of a cause of acion. 
"Cause of action” means the- ‘cause oi ac- 
tion for which the suit was broucht’. 
Cause of action is a cause of action which 
gives occasion for and forms the fou-da- 
tion of the suit, If that cause of action 
enables a person to ask for a larger and 
wider relief than that tc which he limits 
his claim, he cannot afterwards seek te re- 


cover the balance by independent pro- ` 


ceedings.” 


23. - With great respect, we hall- 


adopt the expression- that the cause o= ac- 
tion on: whieh the earlier suit and the lat- 
ter suit are based should be the same. or 
the foundation for both the suits shæuld 
be the same and similar. We have already; ° 


C. Ramakrishnan v. Madras Corpn. (R. Rao J.) 


-in the 
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with reference to the decision of the Bom- 
bay High Court which is very old and in 
the light of the statutory provisions of 
the Act themselves, in the course of our 
judgment, stated that the levy of property 
tax gives rise to a distinct cause of action 
in each half year in which it-is.levied and 
there are provisions in the Madras City. 
Municipal Corporation -Act ‘itself which 
enable the Corporation to recover the sum 
in the manner stated therein. Jt is in this 
respect that the special procedure contem- 
plated in a specially. codified enactment, 
namely the Act has to prevail over the 
general norms and procedure contemplat- 
ed in common law. and as adumbrated in 
the Civil P. C., as it is. well known that 
the special prevails over the general, It is 
the procedure which is stated and set out 
Act which has ‘to be fol- 
lowed by the. Corporation or by 
the citizen who claims a relief under 
that Act and he cannot, therefore lightly 
invoke the general principles of procedure 
and seek to set at naught a claim by the 
Corporation on the ground that the cause 
of action is continuous. and one has con- 
nection with the other. The second suit is 
based on a cause of action which is totally 
independent from the cause of action on 
which the: first suit is laid: In that view; 
we are unable to agree with the learned 
counsel for the appellants, who of course, 
lightly argued this. contention that Order 
2, Rule 2 would bar the’ ipehenien of the 
second suit. : 


24. On this point, our ‘earned bro- 
ther Ismail, J. felt a doubt and, when 
these appeals came up before him, in the 
first instance, He felt that the question is 
bereft of authority and ‘that it was desir- 
able that the same should be decided by 
a Bench. It is in this context that the ap- 
peals have been set beforé us. In the light 
of our judgment as above, the appellants 
are entitled to succeed, . 


25. The learned counsel. for the 
Corporation was good enough to make a 
calculation memo in each of these cases on 
the footing that the appellants would suc- 
ceed in these appeals. No doubt, this was 
done under our directions. On the basis of 
the calculations, over which there is no 
dispute, it is now brought to our notice 
that, in so far as O, S: No. 6659 of 1958 is 


-eoncerned, the Corporation would be 


liable to refund a sum of Rs. 970.36 to the 


‘defendants and‘in O. S. No. 3273 of 1968, 
the calculation memo says that the Corpo- 


ration would be entitled to a sum of 
‘Rs. 1,328.47 and not the. suit claim. -Ad- 
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justing the credit and. the debit as dis- 
‘closed in the calculation memos, the net 
result is that in both the suits there will 
be a common decree whereunder'the de- 
fendants would be liable to pay a sum of 
Rs. 358.11 with proportionate costs 
throughout, ‘There will be no separate de- 
cree drawn in each of these suits, 

26. We are thankful: to Mr, Thil- 
lai Villalan for having given this calcula- 
‘tion memo‘so promptly, ‘when we request: 
ed him to do so. . 

‘27. ` The appeals are partly allow- 
ed wiii proportionate costs. ` 

- “Appeals. sad allowed. 
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- MOHAN, J, f 
Nevilee P, Mehta, Petitioner v k 
Dolly Mehta, Respondent, ae 
T. O., S, No. 8 of 1973, D/- 148-1974, - 
(A) Special Marriage Act (1954), Sec- 
tions 4-(a), and 24 (1) (i) — Decree nisi 
does not change status of parties to marri- 
age — Marriage between A and B dissolv- 
ed by decree nisi on 18-10-62 — Decree 
‘absolute ‘passed. on 1-5-1963 — Meantime 
marriage of B with C took place on 16-4- 
1963 that. is, before decree absolute :-was 
passed — Marriage between B and C held 
was null amd void, AR 1957 ‘Andh Prá 
424, Relied on. . S TA (Para 7) 
(B) Succession Act (1925), Ss. 295- and 
387 — Procedure in. contentious cases — 
Testamentary suit by son — Second wife 
of deceased contesting — Plaintiff ques- 
tioning validity of marriage between the 
deceased and his second wife — Jurisdic- 
tion of Court — Remedy before matrimo- 
nial Court would be available. only -: to 
either of the spouses — But plaintiff could 
not be held to be estopped from question- 
ing the validity of marriage in testamen- 
tary proceedings because he was not seek- 
ing a déclaration: of nullity of marriage in 
which case alone - that « right - would “be 
available only to either of. the. spouses. 
Case’ Law’ reviewed.: ' (Para 15) 
©) Succession Act (1925), “S.°387 — 
Testamentary suit by son — Contest by 
second wife of the deceased — Son con- 
tending marriage. was nullity — Jurisdic- 
tion of Court™to decide the question. | 
It cannot’ be said as an, axiomatic pro 
position, that ‘in every. testamentary case 
the moment a party sets up the nullity’ of 
marriage, the testamentary court’ must di+ 
o 
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réct the party to the ordinary civil ‘court 
to obtain the necessary declaration’ Such 
acprocedure would be opposed’ “to both 
public policy and expediency that are re- 
quired from the court sitting on the’testa- 
mentary side; It should and. must. have 
jurisdiction to decide -the limited question 
of nullity of marriage on. which decision 
alone the ultimate result: depends: ` This 
would be more so in view. of S. 387 which 
states that the proceedings are summary 
in character, If later:on the party obtains 
a declaration, of nullity, : ‘certainly. the ne- 
cessary result will flow. from it and it. may 
have a-bearing on the testamentary pro: 
ee also.: Case law reviewed. . - 

Ie, ata - ._: (Paras 12, 13) 
Cases . ‘Referred: {Chronological -. Paras 
AIR 1974 Mad 321. =. (1974) 2 Mad: LJ: 34 
"== 87 Mad LW 407: es 


AIR 1969: Mad 124 = 81 Mad: LW 460. - 
er ar T 
(1987) 2 Andh WR: 199 - "42 
AIR 1964 Mad 118 = 01964) j Mad i 228 
- =: 76 Mad LW 505... : 9 


AIR 1962 Mad.510 = 75 Mad LW 559 9 

AIR 1960:Mad: 6: = ILR- (1959): Mad 634 == 
72 Mad LW.349. : 

AIR 1957 Andh ee Pia 01956) 2 “Anah 
~ WR 853. . >i 6 14 


’ ORDER:— - Suit is for issue ‘of letters 
of administration. The plaintiff. herein fil- 
ed Ọ. P. No. 173 of 1972 for the issue of, 
Letters ‘of. Administration i in regard to the 
estate of ‘his father’ Pherozé- Mehta, ` who 
died intestate, As the son of the deceased, 
the plaintiff ; would be entitled to claim the 
entire estate; the assets ‘of which would 
not excéed in- the aggregate. the sum `of 
Rs. 88,581.06 and- the net amount of: ‘the 
assets after deducting all items ‘allowable 
under law would ‘be’ Rs, 76,981.06: Under- 
taking to duly- administer - the" “property 
and ¢rédits of the said Pleroze: Mehta, the 
prayer for a of eens was 
ge l Uan 


` Thé wife of the | said, Pherozé 
Nicht ‘entered cavéat, whereupon the. said 
original . petition was converted into. a 
Testamentary ` ‘Original Suit, In the’ writ- 
ten statement,she contends that ..the. late 
Pheroze ‘Mehta. died, Jeaving | behind: not 
only the plaintiff, his son, but also the de- 
fendant, his widow, who ` was . - lawfully 
married to him at New Delhi on 16th 
April 1963. They lived as. husband- and 
wife to the knowledge of the: -plaintiff, “who: 
was ‘wéll-aware of the said marriage and 
treated the- defendant as his/step-mother.. 
It is theréfore contended that ‘the plaintiff: 
could: not -repudiate ‘the -status of the ‘de> 
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fendant. ‘and was estopped from doing 30. 
The defendant submits. .that the plair-iff 
has wilfully suppressed many facts in a 
desperate attempt to walk away with =he 
entire estate left by her late: husband, that 
her marriage with her late husband is a 
valid one and that es a- widow she is an- 
titled to claim his assets, along with -he 
step-son, the plaintiff, The defendant, also 
submits that the plaintiff who is a third 
party to the marriage cannot pray for che 
nullity of the marriage in these testamen- 
tary proceedings. 

3. . The. plaintiff ‘filed . a ‘reply state- 
ment to the effect that the marriage of zhe 
defendant with his deceased father on 13th 
April 1963 was unlawful, since the deben- 
dant’s marriage with her former husbend 
one Mr. Concessio was dissolved by Ihis 
Court in O, M. S..No. 13 of 1961 by a de- 
cree absolute on 1st May 1963, The marri- 
age of the defendant with his decézsed 
father having taken place on 16th April 
1963 before her former marriage was, Jis- 
solved, it would ‘be null atid void? ~ 


4. On. these pleadings, the, “Follsw- 
ing issues were set for. trial. : 

1. Can the validity of: marriage. Ye- 
tween the deceased Pheroze Mehta and 
the defendant be aue honea Dy plaintiff 
in this suit? - 

2. Is the marriage’ between the- devn: 
dant and the deceased Pheroze: Menia in- 
valid? : 


“ 8. Is the plaintiff- estopped from: ris 
tioning ` the marriage? ~ 

| Is the defendant ‘a heir’ to the estate 
of the decéased Pheroze_ _Mehta?. ‘lf 80, 
what. is hér ‘share?’ |” 


5. To what reliefs’ ‘are. the parties an- 
titled to? 


5. + No: oral; edent has been js. i in 
and the parties were content with mark- 
ing of documents. On the side-of the pl=in- 
tiff, Exs. P-1 and P-2 were marked,, while 
on ‘the side of the. defendant, EX3.. D- L. ie 
D 10. were marked, ha: o oct paj yio 

5 6. Issues: 1-to 3: “These ‘issues: nay 
be clubbed together: for’ the. sake of ‘comve- 
nience: It is ‘contended for . the. plaixtiff 
that he alone is entitled to the Letters. of 
‘Administration: to the exclusion of the dè- 
fendant; since~the ‘former: marriage ‘of the 
defendant with: Mr, Concessio..was dissclv- 
ed iO; M. `S: No; 13 of 1961: by. a. e 
nisi dated 18-10-1962: : -Vide - 
P-1)- and »-the. . decree.. “absolute ea 
ipassed -on:ist May. 1963. (Vide. Ex. ; F-2). 
Under law,:therefor2,. the marriage- of the 
defendant.: with: Pheroze.. Mehta,- hazing 
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taken place on 16-4-1963, the period of 
wait would- be six months and in so far as 
the marriage of the defendant with Phe- 
roze. Mehta had taken place even before 
the decree absolute, it. was null and void. 
In this connection Mr.. S. Sampath Kumar, 
the learned counsel for the plaintiff, relies 
on the decision in Sunanda v. Venkata 
Subba Rao, (1956) 2 Andh WR 853 = (AIR 
1957 Andh Pra 424) as to what is the effect 
of a decree nisi. In that case, it has been 
held that a decree nisi is only a condition- 
al decree and it does not change the status 
of the parties and that the parties ‘conti~ 
nue to be husband and wife till a decree 
absolute is made. 


7. My attention is also drawn to 
Section 4 (a) of the Special Marrige Act, 
1954, which states : i 


“Notwithstanding sayihing contained 
in any other law for the time being in 
force relating to the solemnization of mar- 
riages, a marriage between any two per- 
sons may , be solemnized under this Act, if 
at the time of the marriage the following 
conditions are fulfilled, namely 

- (a) neither party. has a spouse living.” 

,_ If; therefore, the decree nisi does not 
change the status of the parties and they 
continue to be husband and wife, Section 
4-{a) would make the marriage of the de- 
fendant with Pheroze -Mehta invalid. Sec- 
tion 24.(1)- (i) ‘of the same Act also gives 
power to the Court to declare such a mar- 
riage as null and void. That section says: 


“Any marriage solemnized under this 

Act shall. be null and void and may be so 
declared by, a decree of nullity if (i), any 
of the conditions Specified “in clauses -(a), 
(b), (c) and , (d) of Section ‘4 has not been 
fulfilled; ” 
In view of these. provisions, the marriage 
of the defendant with Phéroze Mehta must 
be declared as nuill and void ‘and she will 
not have: the. status of a legally’ wedded 
wife, in which évent,. the plaintiff alone 
will be the. ‘sole heir. 


<8.: H is, also ‘the. contention of the 
learned counsel -for the plaintiff that in 


view. of Section 295 of the Indian Succes- 


sion Act, -where ` the matter becomes con- 
téntious, : it partakes, the character ‘of are- 
gular ‘suit and -that the question .. about the 
validity of ‘the Marriage ‘between the de- 
fendant. ‘and ‘Pheroze. Mehta, could “be. ‘de- 
cided. ious 
jej a In: meeting: "these ‘contentions, 
Mr. G: K- Damodar Rao, the learned coun- 
-sel for the. defendant, .states that. ‘the ‘right 
to- question: -the walidity of. the.,, marriage 
‘and :to ask for a declaration.. of nullity, of 
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the marriage is available only to the 
spouses to the marriage. He draws my at- 
tention to the decision in Gowri Ammal 
v: Thulasi Ammal, AIR 1962 Mad 510 = 
(75 Mad LW 559), ‘wherein Ramakrishnan, 
J., construing Section 11 of the Hindu 
Marriage Act, 1955, held: 


- “It is well known that a decree for 
nullity of marriage is a special provision 
found in. legislation relating to matrimo- 
nial causes. The Hindu Marriage Act pro- 
vides for such a decree being obtained by 
a proceeding under the Act. Thus for a 
decree of nullity under Section 11,.a peti- 
tion has to be présented by.either party to 
the marriage before the court having 


jurisdiction under the Act. For obtaining. 


a decree of nullity under Section 12 of the 
Act, similarly a petition has to be pre- 
sented by one of the spouses,” ; 
I may state, that while construing Sec- 
tion 11, the learned Judge also went into 
the question whether after the death of 
one of the spouses, it would be open to the 
other spouse-to seek the aid-of the matri- 
monial court for obtaining the relief un- 
der Section ‘11 and the -learned Judge held 
that it was not possible, However, I find 
iù the decision in Thulasi Ammal v. Gowri 
Ammal. (1964) 1 Mad’ LJ 228=76 Mad LW 
505 = (AIR 1964 Mad 118) a Division 
Bench of this Court doubted the correct- 
ness of the view: taken by E: 
J., and observed as-follows:—- 


“With respect, we may observe that 
this question did not arise for’ considera- 
tion before ‘the learned Judge. Since the 
decree of nullity appears, in our opinion, 
to be a declaration of status of a person, 
. we are ‘unable to see why the death of one 
of the spouses should put an end to the 
right of the other surviving spouse to seek 
for such a declaration. No authority in 
support of either point of view has been 
_placed before- us except an observation in 


Mulla’s Commentary, and even that is. 


with regard to voidable marriages, We 
would, therefore, prefer not to express 
any opinion upon this question.” 


The next. decision that, is ‘referred to is 


Lakshmi v. Ramaswami, ILR (1959) Mad 
634 = 72 Mad LW 349 = (AIR 1960 -Mad 
5. wherein Panchapakesa Ayyar, J. con- 

truing ‘Section 11 ‘and the phrase ‘either 
party’ ‘thereto’, has held that it can only 
mean the actual parties to the marriage, 
` which is sought to be declared void” or 
illegal, and that the relief under the said 


section could not be availed of either ‘by. 


the first wife or’ by. amy’ other person. 
“However,. the’ ‘learned | ‘Judge. has further 
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held that the mere fact that the first wife- 
will not be. entitled: to file an. applicatian . 


- under Section 11 will. not show that she is ` 
- left remediless and that she will certainly 


have the ordinary right to file a suit to 


‘have the second marriage declared void 


and illegal. The views expressed in. the 
above -two cases have also been taken by 
Ramanujam, J., in Ramayammal v, Mu- 
thammal, (1974) 2 Mad LJ 34 = .87.Mad 
LW 407: =. (AIR 1974 Mad 321)... 


10. I need not dwell at ‘length as 
far as this „question is concerned because 
this is not a case in which the plaintiff is 
seeking to obtain a nullity of the: marri= 
age, With great respect, I may state that 
the construction placed on Section 11, 
namely, that the remedy before the matri- 
monial court would be available only to 
either of the spouses seems to ‘be’ correct: 


11... However, relying on a “Jater. 
decision . in Paramasami v. Sornathammal, 
AIR 1969 Mad 124 = (81 Mad LW 460) 
Mr. G. K. Damodar Rao strongly contends 
that, before the plaintiff can obtain’ Let- 
ters of Administration, he must obtain a 
decree of nullity of the marriage by filing 
a. suit.and that only armed with that de- 
cree, he can defeat the claims of the de- 
fendant, In my view, this question de-. 
serves careful consideration. In‘ this con- 
nection, two passages occurring in, the. 
judgment cited above are relevant” "and 
they are. as follows: 


“There is no doubt that under ‘Eng- 
lish Law a marriage such as the one un- 
der consideration would be -held , to., be 
null and void. It does not seem. to be_cor- 
rect to distinguish between void and void- 
able marriage in this connection. Under 
the ordinary law of contract, if the-con- 
tract is. void, it could be so treated and 
any other remedy sought without having 
to set aside that contract, But in . respect 
of marriages even when.the marriage. is 
null and void, it cannot be so held at the 
instance of third parties; a.declaration of 
nullity can be asked for’ only. -by -either 
party to the marriage and -in any-. case. 
after the death.of one of the parties. no»: 
body can question the. validity of the. marp, 


- riage.. Nor can any-relief be asked. for..on 


the basis. that the marriage does, not- sub-. 
sist. So resort to. a Court is necessary,--to. 
declare.a marriage null and void and. no. - 


relief canbe claimed, without asking:. ale f 


3. 


such a declaration...” > x i 
c I2: I have:already aia. “that a dis- 
tinction betweeti a- void contract: :and.- 


- voidable- contract would not: be. applicable’ 


:to- @ ‘case’-of: marriage and: even: in..a-case 
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where’ the marriage is. a nullity, it would 
be necessary for.the party complaining 
nullity of the marriage ta get a declara- 
tion of nullity from court. It is clear am 
a reading of Section 387 of the Indan 
Succession Act that the testamentary p-0- 
eedings are summary. in nature. Thovgh 
it is mot necessary for me to refer to-—y 
authority about its summary character; I 
would only refer to the decision in K, V. 
R. Narasimha’ Rao v, K. Vimalavati, (1957) 
2 Andh WR 199, wherein Jaganmoran 
Reddy, C. J. as he then’ was, has stad. 
that succession proceedings are summary 
proceedings and any decision. therein in 
respect of the rights do not preclude he 
parties to litigate in a regular suit. 


13. . The question that arises for 
my determination is, whether it is neces- 
sary for the plaintiff to obtain a declaza- 
tion of nullity of the marriage before he 
could succeed’ and whether this court At- 
ting on‘ the testamentary side cannot hzve 
jurisdiction to decide whether the wife, 
the defendant, is also a legal heir, in the 
absence: of such a declaration. In ot~er 
words, ‘whatever may be said of the otaer 
cases, on the admitted facts in this case, 
the question is, whether’ “cannot decde 
the validity of the marriage for the linsit- 
ed purpose of decidirig as to whois the 
heir of late Pheroze Mehta, In Parana- 
sami v. Sornathammal, AIR 1969 Mad 24 

= (81 Mad LW 460) it is laid down tat 
“resort to-a court is necessary to deckare 
a marriage null and void”, Again, it is >b- 
served that “even in a case: where che 
marriage is a nullity, it would be nec3s- 
sary for the party complaining nullity of 
the marriage to‘get a declaration of ral- 
lity from court." These are the two pas- 
sages on which, as I stated above, ‘Ar. 
GK Damodar Rao relies on strongly. 
But, I-do not: think that as an axiom=tic 
proposition, it could be said that in every 
case the moment a party sets up the. rul- 
lity of marriage, or illegitimacy of he 
children, the testamentary court must di- 
{rect the party to the ordinary civil cc art 
tc obtain the necessary. declaration. Sach 
a procedure would be- opposed to koth 
public policy. and-expediency: that are re- 
quired from the court sitting .on. the: tezta- 
rientary side. It should- and; must lave 
jurisdiction- to decide the limited queson 
of nullity of marriage on which ‘deciz.on 
alone the ultimate result -depends. -his 
ould .be-more 50.in view. of Section 387 












_ that. the_proceedings.are summary in-caa- 
Jraeter. If later on the-party obtains’ a Gec- 
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laration of nullity, certainly the. necessary. 
result will flow from it and it-may -have 
a bearing on the testamentary proceedings 
also. i i 

14. ‘Im the instant case, from the 
admitted facts, it is clear ‘that the marri- 
age between the defendant and Pheroze 
Mehta took place.on 16-4-1963 long. be- 
fore the period of wait and even before 
the decree in O.M. S. No. 13 of 1961 was 
made absolute on 1-5-1963. Undoubtedly 
such a marriage is invalid in the absence 
of proof to the contrary. Till the decree 
nisi is made absolute, the defendant con- 
tinued to be the wife of Mr. Concessio and 
therefore the reliance placed on the deci- 
sion in Sunanda v. Venkata Subba Rao, 
(1956) 2 Andh WR 853 = (AIR 1957 Andh 
Pra 424) is correct. That being the posi- 
tion, the subsequent marriage is hit by 
Section 4 (a) of the Special Marriage Act 
and the defendant cannot have the status 
of the wife of ‘the deceased Pheroze 
Mehta. I may make it very clear that this 
finding is only for the purpose of these 
testamentary proceedings, Undoubtedly, 
it will be open to the defendant to file a 
separate suit and ‘seek a declaration that 
she is the widow of Pheroze Mehta and 
her marriage with Pheroze Mehta is .a 
valid one. 


15. - I do‘not ey the. plaintif 
should be held to be estopped from ques- 
tioning the marriage because - he. is.. not 
seeking a declaration of nullity before a 
matrimonial court, in which case alone 
that right would be available only - to 
either of the spouses to the marriage 
which is sought to be declared null . and 
void. I therefore answer. issues 1, to 3. in 
favour of the plaintiff. 


16: - Issue 4: In view of the above 
finding, I hold that the defendant is not a 
heir to the estate of the deceased Pheroze 
Mehta and therefore the question as to .- 


- what is’ her share need not be decided. - 


17. - Issue 5: In the. result, the 
plaintiff : is entitled to succeed, Issue Let- 
ters of Administration and the Plaintiff 
will furnish the necessary security in. the 
form ofa Bank guarantee, 


- 18. It is rather tinfortunate that 
the rigours of law should deny the de- 
fendant the status of-a wife. Having re- — 
gard to that fact, I direct the parue to 
bear. their respective. costs... 

Order accordingly 
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KAILASAM AND VARADARAJ: AN; JJ. 


` Esakki: Palpu and others, Appellants 
X Cherian Konan and others, Respon- 
ents. 


- Letters Patent Appeal No. 86 ‘of: 1969, 
D7- 24-47-1974.* >- 

(A) Civil P. C. (1908), s. 105.. (y: — 
Second appeal — Appeal remanded to 
enable plaintiffs to. establish date of mort- 
Bage for determining whether’ acknow- 
Jedginent by defendants was made within 
period of limitation — Leave for. ‘appeal 
against’ order of remand asked for but, re- 
fused — In subsequent appeal by -plain- 
tiffs, it i is open to them to question ike 
correctness of the finding that they should 
prove date of mortgage before they rely 
upon acknowlédgment on part of, defen- 
dants. ‘(Para 10) 


(B) Limitation Act 41963), S. 18 (1) — 
Acknowledgement — Burden of proof — 
‘Title suit based on ‘mortgage — Acknow- 
Tedgment of mortgage not the- same as 
pleaded in plaint;— effort, ea Act 
(1872), S. 101). 


In a suit for declaration. òt title wased 
‘on a chora othi (an -irredeemable mott- 
gage amounting to sale) it is for the plain- 
tiffs to prove when the suit mortgage’ was 
‚executed and also that the- acknowledg- 
‘ment relied’ upon ‘by them is in respect:ef 
, that mortgage and.that. it ‘has been. made 
within the, period of limitation. . Where: in 
‘such a suit the .-plaintiffs - have’. neither 
‘pleaded: nor proved the date. of mortgage 
, and what has been-acknowledged state- 
, ments: made. by: predecessors-in-interest of 
i defendants in settlement enquiries is. not 
the same mortgage .as::‘what: has. been 
pleaded,in the plaint such statements will 
not be a. ‘valid, acknowledgment under 
Section 18 (1), of the’ suit, mortgage. ‘And 
an absence. of proof that; the. acknowledg- 
ment is made within, "period, of; limitation, 
and that the suit is within time, the “suit 
must ‘be dismissed: AIR 1967 SC 935, Rez 
fied . on. Tase pe Teena. 
“Paras: 16; ai 
“Cases Referred eh i ‘ ‘Chronological. "Paras 
AIR 1967 SC 935 = (1967) 2 SCJ 431 “15 
‘AIR 1963 Mad 403 = “TER (1963) Mad eek 
: 1 
-119627 S. A Nos, 45. of 1960 ania i248" “of 
1962 (Mady °> ooi va 
AIR 1948 PC 36 = 74 “tnd: a 285° 4 


‘(Against ‘érder of Alagiriswami J. in S. A. 
No. 1265 of 1964, D/- 24-10-1963.) 
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-Esakki Palpu v. Cherian Kochan (Varadarajan J.) 


ALR. 


(1941) 2 Mad LJ 460 

13 
AIR. 1930- Mad 65 = 57- Mad -LJ 789 1l 
(1930) 20 Trav LJ 475 
(1911) 21 Mad LJ 1024 = 


AIR 1941 Mad 892 = 


3 7 

TLR: 36 Mad ‘68 

12 

P, EEE E Nair, for Appel- 
lents; S. Padmanabhan, for Respondents. 


: VARADARAJAN, J.:— The appel-. 
lants in this Letters Patent Appeal are the 
plaintifis in O. S. 349 of 1956 on the file 
of the District Munsif Court, Kuzhithurai. 
They filed that- suit , for declaration. of 
their. title to S. No. 293 which is the nor- 
them half of Naduvalaporayidom. in Lek- 
kom 455, the total extent of which is said 
to be 4 acres 29 cents. Their case was that - 
the entire lekkom 455 originally belonged 
to Chemban Mallan and Raman: Naraya- 
nan. In the:setilement the northern half 
belonging to- Chemban ?Mallan. became 
S. No, 293 and the southern half belong- 
ing te Raman Narayanan ‘became S. No. 
294. The appellants alleged that Chemban 
Mallan executed a vellola .mortgage or 
othi over S. No. 293 in favour of one Devi 
Badrakali for fanams 253, Devi Badrakali 
assigned that-mortgage in favour. of one 
Boothathan Poonan’ Perumal, .the ancestor 
of Padmanabhan Ooli. and Ponnan Cheri- 
an. Padmanabhan Ooli and: Ponnan Che- 
Tian were.in possession . of’ S. No, 293. 
-Chemban Mallan executed 'a chora: othi, 
which is’ an irredeemable. :mortgage 
amounting to. a ‘sale, ‘in. respect of. S.No. 
293 in favour of. one Esaki Padmanabhan 
on 22+11-1050 M. E.. and -¢conveyed the 
sgenmom:right.in the: lend. Esakki Padma- 
cnabhan.: died leaving. behind three: sans, 
Eren Ummini-and Marthandam.. 

- The first appellant is the soriof Esak- 
t and father of: appellants 2 and: 3: The 
‘4th’ appellant is‘the son of Ummini. -| Ap- 


‘pellants 5 -and 6 are the. sons of Marthan- 
‘dan, The-first respondent’ and’ the- second 


reSporident’s father are the sons‘of Ponnan 
“Cherian. - Padmanabhan Ooli's half ‘share 
“in the- mortgage right had-been gifted to 
his sons under: a- gift deed and: has de- 
volvedupon ‘his' grandsons, réspondents : 3 
‘and 4: Respondents 1 to: 4 Were in posses- 
‘sion ‘of S. No. 293:-Resporidents:5: and 6 
“aré-the legal.representatives of the : first 
“respondent, Respondents 7 and 8: ‘are ‘ the 
‘legal répresentatives of the sécénd respon- 
‘dent? The appellants ‘expressed their will- 
“Ingness ‘to deposit Rs. 36.94- said 40 be‘ due 
undét -thë othi and Rs*7 on account’ ‘of 


‘improvements’ effected’ to’ the: Property. 


“2. . The second’ ~ : respondent’ “denied 
that there ` was any. mortgage-in favour: of 
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Devi Badrakali and contended that: . ae 
Maya Konda Narayanan executed a.mozt- 

gage and kuzhikanam. im favour of cme 
Ponnan Perumal for fanams 1100 on 11-8- 
1131 M. E. The extent of S. No. 293: is 2 
acres 2 cents. After the death of Ponnan 
Perumal his sons Padmanabhan Ooli and 
Ponnan Cherian came into possession end 
after them, their legal representatives, 
respondents 1 to:4 were im possession. 
Esaki Padmanabhan had no jenmam right 
in the property and O. S. 280 of 1957 M. E. 
filed by him against . Paémanabhan Coli 
and Ponnan Cherian on the basis of a 
chora othi has been dismissed. 


3. The trial court framed issues 
regarding the extent of S. ‘No, 293 end 
other matters and feund that the extent 
was 2 acres and 4 cents according to he 
settlement, 1 acre 2 cents according to he 
settlement register and 1 acre 7 cents on 
the land, Ex. P-2, the statement of Pad- 
manabhan Ooli and Ponnan Perumal 
made on the settlement erquiry on 20-12- 
1079 M. E. in settlement of case No. 119 
of Kunnathur village is part:of the settle- 
ment records Ex. P-1, Padmanabhan Coli 
has stated in his statement Gated 2-4- 
1069— | 

“I agree to patta - being issued to 
Kumaran Cheriyan for.294 as he is in en- 
joyment of the share of the thandapar 
holder Raman Narayanan, The one kalf 
in’ 293 in the mame of Chemban Malar. is 
enjoyed by me and Ponnan Perumal Cie- 
riyan. On 11-8-1031. Ckemban Malan 
executed a vollodi othi and, Kuzhikanam 
for 1100 fanams in the name of Ponram 
Perumal who was my grand-father «nd 
father of Ponnan Perumal Cheriyan. ac- 
cordingly -Boothathan: Ponnan Perumal 
was enjoying the property. On his death 
I and Ponnan Perumal are in enjoyment 
as heirs of Boothanthan Ponnan Perumal 
and are paying tax... Since Chemtan 
Mallan who is the thandapar holder” of 
one half and who had executed the cthi 
and had no direct heirs the jenmam rizht 
has devolved’ on me, Ponnan Perurial 
Cherian and others...... Apart from ` më 
and the persons mentioned in my ‘étete+ 
ment Chemban Mallen has no other hers. 
Ponnan Perumal Cherian- and I are che 
ond heirs of Boothathan Ponnan Peru- 


4, A few days later, Ponnan Pezu- 
mal Cheriyan made a statement. on 64- 
1069 M. E, He stated— 


"As stated- by Padmenabhan Qoli I 
have no. objection to patta being issued to 
Kumaran Cherian for RS, No, 294. Pad- 


(Varadarajan J} [Prs 2-7} Mad. 143 


manabhan. Ooli and I are in enjoyment. of 
the whole of S. No. 293 as per othi. I. cone 
sent. to patta being issued te persons mens 
tiened im the statements of Padmanabhan. 
Ooli and. Adichan Kutti as. per the shares 
specified by,them. I should be given aes 
for 1/24 share in S. No,. 298.” .- 


5. ” Ponnan ‘Perumal ` Cherian ae 
made another’ statement dated 20-12- 1069) 
M. B. thus: 


_ “OF the thandaper holder “Chemban 
Mellan got. document in respect of S. No. 
293 for his own half share and Raman 
Narayanan gót document in. respect of S. 
No, 294 and they enjoyed in specific plots. 
Our ancestor first’ got .othi of Chemban 
Mallan’s share. Thandaper holder Cham- 
ban Malian died. He is our agnate, Since 
he has no direct. heirs we have obtained 
the jenmiom. right. This right of Chemban 
Mallan was sold by him to Esakki Padma- 
nabhan’ without consideration, We mutu~ 
ally ‘fought mutation proceedings. Since 
he did not get any relief he filed a suit 
for recovery of possession of the property. 
The suit was dismissed...... Therefore the 
purchaser has no manner of right over 
this property. Even now as per the othi 
we two are in enjoyment of. the pro- 
perty......No one has got the right to re~ 
cover possession of the property which is 
with us, as per othi.” 


.6. | The. appellants, sought, to- ‘rely 
upon the above statements of. Padmana- 
bhan Ooli and Ponnan Perumal Cherian 
for proving the mortgage’ and that, ac- 
knowledgment. has. been. made by, thase 
two persons, saving limitation. Fhe- trial 
court found. that. the period ef limitation 
is 50. years under the Travancore Limita- 
tion. Act which. was in- force at. that time, 
that the suit filed within 50 years from 
the date of Ponnan Perumal -Cheriam's 
statement. made in: 1079. M. E., correspond 
ing to.1904 is. within. time and that the ap- 
pellants, have title to one acre 7 cents, the 
extent. of S. No. 294 and are entitled te 
declaration, and redemption as prayed. for 
and, granted. a decree .without. costs.. 

7 The trial court’s decree: was: 
confirmed -by the District Court, Kanya- 
kumari at: Nagarcoil in A. S.:239 of 1959 
Respondents 1 to 3. took:the matter im ap- 
peal to-this: Court in. S.. A, 45 of 1960 and 
1243 of. 1962 in which the only -question 
argued was. one.of limitation, Veeraswami. 
J..as he then was, who disposed. of these 
appeals, accepted the contentiom of tese 
pondents: 1 te 4 that fer purposes-of Sec- 
tion 19 of the Limitation, Act or-the. cor- 
responding provision in: the Travancore 
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Limitation Regulation the - appellants 
should prove not only that- there was an 
acknowledgment but that it was -made 
within the period of limitation. The learn- 
ed Judge observed that unless the date 
of the mortgage is found it is mot possible 
to say. whether the acknowledgment ‘in 
Ex. P-2 was at all an acknowledgment in 
law. Reliance was placed before the learn- 
ed Judge on Raman Raman v, Varki San- 
karia, (1930) 20 Trav LJ 475 and it was 
‘contended that having regard to the fact 
that no mortgage was executed at a time 
when no registration was required, it may 
‘be presumed that the acknowledgment was 
w'thin time and that under the circum- 
stances it was for the respondents (defen- 
-dants) to establish that the suit was out 
of time. The learned Judge repelled that 
contention. and observed that the burden 
‘is on the appellants (plaintiffs) tc show 
that the acknowledgment, on which they 
rely, was‘made within the period of limi- 
tation and for that purpose they should 
establish the date of the mortgage by di- 
rect or circumstantial evidence. In that 
view the learned Judge remanded the ap- 
pea! to the lower court for fresh disposal 
~on the point of limitation. retaining the 
finding as to title. ; 
=<. § -After remand. learned counsel 
.for the appellants submitted’ before the 
learned District J udge that it was not pos- 
-sible for him to let in any evidence at this 
stage to prove the date ‘of-the mortgage 
having -regard to the long lapse of time. 
The mortgage pleaded in the plaint is one 
for fanams 253 by Chembam Mallan in 
. favour of Devi Badrakali. who ‘is said ` to 
‘have assigned it to Boothathan Ponnan 
Perumal, But the mortgage admitted -in 
the written statement is one by “Maya- 
konda Narayanan in favour of Ponnan 
Perumal for fanams 1100 on 11-8-1131 
M.E, Therefore, the learned District Judge 
found that the mortgage acknowledged in 
Ex. P-2 is not the same as the one sought 
to be redeemed in the plaint and that the 
date of the mortgage was not proved, and 


allowed the appeal with costs and dismiss~ 


ed the suit. 
_ 9 ‘The appellants came to this 
court in S. A.-1265 óf 1964 and filed C. M. 
P. 2742 of 1966 for amendment of the 
plaint regarding the amount for which the 
mortgage was executed by Chemban Mal- 
Jan and the year of the mortgage. They 
sought to say that the mortgage was exé- 
cuted in 1031 M. E., for fanams 1100. Ala- 
‘giriswami J. who heard the appeal and the 


` pétition dismissed both of them.” Bae, 


` this Letters Patent appeal. 
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-10. — Admittedly, it has not - been 
possible for the appellants to‘prove ‘the 
date of the mortgage which is said to have 
been executed at the time when no regis- 


_ tration was necessary. having regard to 


the long lepse of time. That would’ con- 
clude the matter against the appellants, 
if it is not open to them. to . dispute the 
correctness of the finding of the learned 
Judge. who remanded the. appeal. that the 
appellants should prove the date of .the 
mortgage, The.learned counsel for the 
appellants drew our attention to Section 
105 (2), C.P.C. and contended that having 
regard to the fact that leave for appeal 
was asked for and refused by the learned 
Judge, the appellants are not. precluded 
from disputing the correctness of the find- 
ing that they should prove the date of the 
mortgage before they could rely upon the 
acknowledgment. That section reads— 


“105 (2) Notwithstanding anything 
contained in sub-section (1) where any 
party aggrieved by an order of remand 
made after the commencement of the Code 
from which an appeal‘ lies does not appeal 
therefrom, he shall thereafter be preclud- 
ed from disputing its correctness.” 
Having regard to the fact that leave was 
applied for by the appellants and refused 
by the learned Judge, we are of the opin- 
ion that it is open to the appellants to 
question the correctness of- the’ finding 
that the dete of the mortgage must he 
proved. 


11... Section 18 (1) of the Limita- 
tion Act, 1363. which corresponds to. Sec- 
tion 19 of the old Limitation Act. reads— 


“Where, before the expiration of the 
prescribed period for a suit or application 
in respect of any property or-right an ac- 
knowledgn-ent of liability in. respect. of 
such property or right has. been made in 
writing signed by the party against whom 
such property or right is claimed, or by 
any person through whom he derives his 
title or liability, a fresh. period. of limita- 
tion shall >e computed from the time 
when the acknowledgment was so.signed.” 
The learned counsel for the appellants 
relied upor. the decisions in Ahmed Haji 
v. Mayan, 57 Mad Ly 789 = (AIR -1930 
Match Exporting 
Co. v. Mokanlal. ILR (1963) Mad 1204 = 
(AIR 1963 Mad 403). The “first decision 
arose out of a suit for redemption of a 
kanom allezed to have been made in 1856. 


` The plaintiffs sought to prove the mort- 


gage by a copy ‘of the original kychit exe- 
cuted in their favour The District Munsif 
who tried- the suit dismissed it: on the 
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ground that the copy procuced is a fak-i- . 


cation. He, however.. held that the devzs- 
wom is the owner of the properties, «nd 
that they had been demised on kanom to 
the predecessor in interest of defendants 
1 to 5 and 19. In coming to this concluson 
. he acted upon two dacuments of the yeers 
_ 1888 and 1893, In those documents. he 
executants. some members of the tarwad. 
admitted that the .devaswom was Je 
owner and that the proper-zies were ders- 
ed to their. family on kanom. Sitting with 
Madhavan Nair J.. Venketasubba Rao- J. 
has observed in that decision— 


“The District Munsif was justified, on - 


these admissions, in finding that the plain- 
tiff Devaswom was at one time the owzer 
of the property. But he observes t-at 
these admissions by themsélves can =ot 
avail the. plaintiffs. for it is their duty to 
show that a kanom answering to the mat- 
gage alleged in the plaint was created. 
and, secondly, that it was subsisting >n 
the date of the suit...... Let us now teke 


the second part first. Under Section 19 of 


the Limitation Act, an acknowledgm=nt 
to be effective must be made before he 
period of limitation has. expired, Trae, 


but it is necessarily implied in the adn—s- 


sion we have referred to that the mart- 
gagee acknowledges that the mortgage was 
then subsisting; in other words, that it 
was liable to be redeemed, This is the plzin 
effect of the admission, and we are s™p- 
ported in this view by Dip Singh v. Œr- 
and Singh, ILR 26 All 313. On this point, 
therefore, we do not agree with the Is- 
trict .Munsif, but this does not dispose of 
the.case. It is not sufficient for the plan- 
tiff to show that there is a subsisting moet- 
gage. It is their duty to proye further “ne 
terms of that mortgage..... 


In the second. decision Sivakasi Match Ex- © 


porting Co. v. Mohanlal, ILR (1963) Mad 
1204 = (AIR 1963 Mad 4¢3). it has bean 
held that an acknowledgment need ` mot 
contain a promise to pay either in exprsss 
terms or even in an implied way «ed 
what is necessary is that there should oe 
an admission of the subsisting liability ead 
that even if such an admission was ac- 
companied by a refusal to pay, its cka- 
racter as an acknowledgment .would mot 
be altered. 


12, 


the pleadings and contended that the moet- 

gage admitted in the acknowledgment in 

the settlement proceedings is not the me 

- pleaded ‘in the plaint..In Andiappa. Checti 

wv. Devarajulu Naidu, (1911) 21 Mad LJ 
1976 Mad./10 V G—31-32 . 


Esakki Palpu.v.: Cherian Kochan. (Varadarajan J.) 


But the learned counsel 5r. 
the respondents invited our attention to 
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1024, Ayling and Spencer JJ, have ob- 
served—- 


“S, 19 of the Limitation Act is so 
worded as to suggest that where there is 


an acknowledgment of liability in respect 


of a right and it is sought to use such ac- 
knowledgment for starting a fresh period 


‘of limitation the right acknowledged 


must be of the same description as the 
right which is the subject of the suit. 
Thus in a suit for balance due upon tak- 
ing. accounts an admission that accounts 
must be taken and settled would be per- 
tinent acknowledgment, but it might be 
otherwise in a suit brought to recover a 
definite sum of money.” 


13. In Official Assignee v. Natesa’ 
Achari. AIR 1941 Mad 892, a Bench of this 
court has observed— i ` 


"Sec. 19 will save - limitation where 
before the expiration of the prescribed 


` period, an acknowledgment - of liability 


has been made in writing. Therefore, be- 
fore that section can apply, the words 
used must be words which clearly indi- 
cate an acknowledgment of liability of 
the particular debt. The Legislature has 
decided that time shall be.a bar to a mort~ 
gage and has fixed the period. It may seem 
hard that a person shall be deprived of 
his money because he has not filed a suit 


‘within.a certain time, but that is the law 


and it is not for the court to help him out 
of his difficulty by overstraining- the 
meaning of the words used.” 


14. The Privy. Council in Mad. Ak- 
bar Khan v. Motai, AIR 1948 PC 36 has 
observed at page 38— 


“In Order 7, C.P.C. , Rule 1 requires 
the plaint to contain amongst other parti- 
culars the facts constituting the cause of 
action and when it arose, Rule 6 requires 
that where the suit is instituted after the 
expiration of the period prescribed bv the 
law of limitation. the plaint must show 
the ground upon which exemption from 
such law is claimed. Rule 11 enacts that 


the plaint shall be rejected if the suit ap- 


pears from the statement in the plaint to 
be barred by any law. It is clear from. 
these provisions that the burden rests in 
the first instancé upon a plaintiff to show 
that his suit was not instituted after the 
period prescribed therefor by Schedule I 


“and accordingly is not required to be dis- 


missed under Section 3. The appellant, 
therefore, has to show, as the learned Sub- 
ordinate Judge held. that the mortgage 


.on which his title is based was made on 
or after 27th August 1876.-All that he does 
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show is. that’ the mortgage-was in exist- 
ence in the year 1885, The appellant has 
argued that this is sufficient to shift to the 
respondent the burden of showirg . that 
the suit was not within time, No doubt, in 
some cases, the evidence . may reach a 
point at which the onus of proving a suit 
to be out of time rests upon the defendant, 
and regard must always be had to the 
party in whose knowledge the relevant 
facts may appear to be. But their Lord- 
ships agree with the courts in India in 
thinking that the fact that a’ mortgage 
existed in 1885 affords no ground for pre- 
suming that it arose in or after 1876.” 


15. Having regard to this decision; 
it is not possible to accept the contention 
of the learned counsel for the appellants 
that the burden of proving that the  ac- 
knowledgment was not made within the 
period of limitation is on the respondents. 
In Tilakram v. Nathu, (1967) 2 SCJ 431 = 
(AIR 1967 SC 935), it is observed that the 
statements made for the purpose of des- 
cribing his own rights with nothing to 
show that the maker of the statements re- 
ferred to the mortgages with the intention 
of admitting his jural relationship with 
his mortgagors and therefore of their sub- 
sisting liability as the mortgagee there- 
under ‘as being redeemed cannot he avail- 
ed of as acknowledgment of a subsisting 
jural relationship or of a subsisting right 
and a corresponding liability of being re- 
deemed. 


16, There is no material on ‘record 
to state that the burden of showing ' ‘that 
the suit is not within time is on the res- 
pondents. It is for the appellants to prove 
when the suit mortgage was executed and 
also that the acknowledgment relied upon 
by them is in respect of that mortgage and 
that it has been made within the period of 
limitation, which, according; to the Tra- 
vancore Limitation Act, was 50° years. 
First of all, the appellants have failed. to 
prove the date of the mortgage. They have 
not mentioned even the date of the mort- 
gage in. the plaint and they: sought to 
allege by way of an amendment of the 
plaint, for which they filed C. M. P, 2742 
of 1966, during the pendency of S. A. 1265 
of 1964, that the mortgage was executed 
in 1031 M. E. They further sought to 
allege that the mortgage was executed for 
1100 fanams whereas their allegation - in 
the plaint is that it was executed for. 253 
fanams, The amendment has been- rightly 
disallowed by the learned Judge. EA A 


17. ‘The mortgage mentioned in the 
plaint is one for ‘253 Tenama in respect of 
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S. No. 293 by Chemban Mallan, who was 
admittedly the ownèr of that property in 
favour of ane Devi Badrakali who is alleg- 
ed to have assigned that mortgage in fav- 
our of Bocothathan Ponnan Perumal. Even 
in the amendment sought for‘in the said 
C. M. P. 2742 of 1966, there was no change 
in the name of the- mortgagee. Thus, the | 
case of the appellants is that the mortgage 
was by Chemban Mallan over S. No. 293, 
about which there is no dispute and in 
favour of Devi Badrakali for 253 fanams. 
But the mortgage mentioned in the writ- 
ten statement of the second respondent, 
which was adopted by the fourth respon- 
dent, is one by Mayakonda Narayanan in 
favour of Boothathan Ponnam Perumal in 
respect of S. No, 293 for 1100 fanams on 
11-8-1131 M. E 


~ _A pertsal of Ex. P-2 shows that. Esak- 
ki Padmanabhan maintained his state- 
ment dated 22-7-1077 M. E., that the pro- 
perty was in the’ enjoyment ‘of the ances- 
tor of Padmanabhan Ooli as per the othi 
of Chemban Mallan, He had not made it 
clear in that statement about who the 
mortgagee of Chemban Mallan was, Pad- 
manabhan Ooli’s statement dated 2-4-1069 
was that cn 11-8-1031, Chemban Mallan 
executed a vollode othi and kuzhikanom 
for 1100 fanams in favour of Ponnan Peru-. 
mal, who was his grand-father and father 
of Ponnan Perumal Cheriyan and that on 
the.death of the mortgagee, Ponnan Peru- 
mal Cheriyan and himself were in enjoy- 
ment of the property, as heirs. He further 
stated that; since ‘Chembari Mallan,. who 
had executed the othi had no. direct’ heirs, 
the jenmom right had devolved upon Pon- 
nan Perumal Cheriyan and others as the 
heirs of Ponnan Perumal. The subsequent 
statement dated 20-12-1079 M. E., of Pon- 
nan Perumal Cheriyan and Padmanabhan 
Ooli is that their ancestor first got othi of 
Chemban Mallan’s share, that Chemban 
Mallan-was their: agnate who died. without 
leaving any direct heirs and,.. therefore, 
they have obtained the jenmom right and 
were in possession: of the property .as per 
the othi and that no other’ person has got 
the right to recover possession: ofthe pro~ 
perty which was in their Brasa as 
per the otii. 


Thus, the statement made before the 
settlement authorities by the predeces- 
sors-in-interest of ‘the ‘respondents~is that 
the mortgage was executed by Chemban 
Mallan on 11-8-1031 M, E. in favour’ of 
Boothathan Ponnan Perumal ‘for’ 1100 
fanams. But Esákki’ Padmanabhan, the 
eas the cual had stated 
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in: his statement made on Ist:Thulam 1073 
M. E. before the settlement authorites. 
that Chemban “Mallan. had. not executed 
the othi in favour of Boothathan Perumal 
but had executed the- oth? only in 
` favour of Devi Badrakali and‘she had exe- 
cuted a othi Vayoli (assignment) in favcur- 
of Boothathan Ponnan Perumal and that 
the assignee’s heirs, Padmanabhan Ooli 
and Ponnan Perumal Cheriyan, are enjcy- 
ing the property in pursuance of that as~ 
signment. Thus, the predecessor-in-in-e- 
rest of the appellant has contended even 
then that the mortgage was by Chemtan 
Mallan in favour of Devi Badrakali‘ and 
not in favour of Boothathan Ponnan Fe- 
rumal direct and that Devi Badrakali had 
assigned that mortgage in favour of Bco- 
thathan Ponnan Perumal, > +- - 


Therefore, it is clear that. the ' mort- 
gage admitted in the settlement enquires 
was one dated 11-8-1031 M, E., for 1300 
fanams by Chemban Mallan in favour of 
Boothathan Ponnan Perumal. directy, 
whereas the mortgage mentioned in the 
plaint in the present. suit as well as in 
the statement of the appellants predeces- 
sor-in-interest in the settlement enquir-es 
was one by Chemban Mallan in favour of 
Devi Badrakali for 253 fanams and thatit 
was assigned by her:in favour of Bootha- 
than Ponnan Perumal What had-been ec~ 
knowledged is not the same as what kas 


been pleaded by the appellants in their. 


plaint, Therefore, none of the statemer-ts 
of the predecessors-in-interest of the . res- 
pondents would amount to. a -valid =c- 
knowledgment under Section 18 (1) of tne 
Limitation Act, 1963, corresponding to cid 
` Section 19. Consequently; we find that tae 
appellants have not established the dete 
of the mortgage or that the alleged a- 
knowledgment relating to the suit mort- 
gage was made within the period of limi- 
tation and that the suit is in time. Ther3~ 
fore, we agree within the learned Judge 
end dismiss the. Letters Patent Appeal 
with costs., i 


b 


. Appeal dismissed. 
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-GOKULAKRISHNAN, J. 
Jayarama Iyer and others, Petitioners 
v, S. Ramanatha Iyer and’ another, Res- 
pondents. - pe as aan 

- C. R. P, No, 1310 of 1975, D/- 8-9- : 
ES een T 

(A) Evidence Act (1872), Section 62, 
Expln. (1) and Section 63 — Terms 
“counterpart”: and “copy” — Meaning of - 
— Document whether counterpart or - 
copy. aE : 

. The meaning of “counterpart” is 
“duplicate”;. when a deed is prepared in 
two or moré identical forms, ‘the part 
Signed .by the grantor‘is the original, the ` 
other parts: are counter-parts”. A copy 
is defined: as “when a. document is an 
accurate and full representation of the 
original it would be a copy”, Venkatarama 
Aiyah’s Law Lexicon followed. (Para 6) 

`` A counterpart will satisfy all the re- 
quirements of-a copy. But. at the same 
time, it- can be a counterpart instead of a 
copy, if the other conditions such ag those 
mentioned in Sec. 62 of the Evidence Act 
are satisfied. oe (Para 6) 


Where a dissolution agreement though 
a copy of the original,‘has been signed 
by everyone of the partners and has 
been handed over to each one of the part- 
ners to be kept as a document evidencing 
the agreement for dissolution. `, 


Held that the document will not come 
under „any one of, the categories mention- 
ed in Séction 63 and that, it-is a counter- 
part coming under Section 62 and as such 
the same can be admitted in evidence. . 

. . - (Para 6) 

S. Sundaram Iyer for K, Sarvabhau- 
man, for Petitioners; R, Krishnamurthi, 
for Respondents. 

ORDER:— This civil revision - peti- 
tion arises out of the order passed by 
the Subordinate Judge, Nagapattinam . on 
3-5-1975 in O. S. 83 of 1974 on his file, re- 
garding the admissibility of a document 
dated 1-11-1973, brought into existence 
by the -plaintiffs.and the defendants in 
the suit... - eg i i 

2, The plaintiffs have come for- 
ward with the suit for declaration - that 
the partnership business conducted by the 
plaintiffs and.the defendants under. the 
name and style of Visalakshi Transports 
has been dissolved and for directing the 


*(To revise order of Sub-J., 
nam, in O. S.No. 83 of 1974.) 
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Nagapatti- 
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accounts of the partnership to be taken in 


terms of the dissolution agreement, The- 


first plaintiff has been examined as PW 1 
_ and through him, the plaintiffs seek-to ex- 

hibit a deed of dissolution of the partner- 
ship brought into existence by the plain- 
tiffs and the . defendants on 1-11-1973. 
. The defendants object to the marking of 
the said document as an exhibit on the 
ground that the document now relied on 
‘by the plaintiffs is not the original disso- 
lution agreement and since the original 
agreement of dissolution of the partner- 
ship has not been duly stamped, a copy 


- .of the same cannot be marked at all, The 


plaintiffs’ counsel has argued that in the 
document now relied on by the plaintiffs, 
all the five partners have signed and 
therefore, even though it is mentioned in 
the document that it is a copy of the ori- 
ginal deed-of dissolution of partnership, 
engrossed on stamp papers of the value of 
Rs, 9.50, -it is also an original and as such, 
„it is admissible in evidence. The learned 
counsel appearing for the plaintiffs has 
further stated that the duty of Rs, 30/- 
and z penalty of Rs, 300/- have also been 
paid by the plaintiffs for exhibiting the 
document and as such, the document can- 
not be withheld.on. the ground that it has 
not been properly stamped. The pay- 
ment of stamp duty and penalty was in 
pursuance of the orders passed by the 
trial court in its administrative capacity. 

3. `° The trial Court held that the 
document is not the original and. is only 
a copy of the original and the same can- 
not be admitted, The trial Court further 
held that at the most, this document, in 
which all the parties have signed, can 
only vouche for the authenticity of. the 
copy and nothing more. Since the ori- 
ginal has not been shown as properly 
stamped, the trial court held that this 
copy cannot, be marked, With these find- 
ings the trial Court refused to admit the 
‘document. Aggrieved by ‘the said deci- 
sion, the present civil revision petition 
has been filed. `. 

‘4. - Mr. A, Sundaram Iyer, learned 


counsel appearing for the petitioners, sub- . 


‘mitted that the document is nothing but 
a counter-part of the original which was 
written on stamp papers of the value of 
Rs. 2.50. There is no difficulty in accept- 
ing the fact that this document has been 
signed by all the five partners who are 
parties to the suit. It is also clear that 
though one of the documents, was writ- 
ten on stamps of the value of Rs, 2.50, 
the other four documents were written 


‘on plain white paper and were signed by. 
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all the parties concerned. It is stated by 


Mr, Sundaram Iyer, that each one of the 
partners took one such agreement and the 
first. plaintiff in the suit got only the 
document which he sought to produce 
now, The learned counsel referred -to 
Section 62 of the Indien Evidence Act 
wherein explanation (1) states that “where 
a document is executed in counter-part, 
each counter-part being executed by one 
or more of the parties only, each counter- 
part is primary evidence as against the 
parties executing it.” From this, . the 
learned counsel submitted that the docu- 
ment can. be admitted in evidence and 
since the necessary stamp duty and. 
penalty have been collected, there is no 


- difficulty Zor the court. to place reliance 


on this document, 


5. Mr. R. Krishnamurthi, learned 
counsel appearing for the respondents, 
submitted that the original. is with the 
plaintiffs, that they have not produced 
the same, that the document sought to be 
produced now is only a copy and cannot 
be a counter-part as envisaged in Section 
62 ‘of the Evidence Act and that the same 
cannot be exhibited. He also referred to 
the. meaning given in Venkatarama 
Aiyah’s Law Lexicon for the term 
‘counterpart’ and also Art. 25 of the 
First. Schedule to the Indian Stamp Act.. 
As far as Art. 25 of the First Schedule to 
the Indian Stamp Act is concerned, it 
simply states the stamp duty payable . 
on a counter-part or a duplicate. Hence, 
an unstamped counterpart can be validat- 
ed by payment of proper stamp duty and 
penalty therefor. In this case,. the peti- 
tioners have paid both the stamp duty 
and the penalty as per the direction given 
7 the trial court on eS acmipirenye 
side. 


6 As regards ` the ‘meaning .. -of 
‘counter-part’, Venkatarama Aiyah’s Law}: 
Lexicon gives it as, “duplicate”; when a 
deed is pr2pared in two or more‘ identical 
forms, the part signed by the grantor is 
the original, the other parts are counter- 
parts.” As far as the present case is’con- 
cerned, al: the.five documents are signed 
by all the parties ‘concerned, and the 
only difference is that except one docu- 
ment which has been written on stamp 
papers of the value of Rs. 2.50 the other 
documents have '' been written on plain - 
white pap2r, Venkatarama Aiyah’s Law 
Lexicon defines a ‘copy’ as follows: “When 
a document is an accurate and full repro- 
duction. of the original it would be a 
copy”. A counterpart will satisfy all the 
requirements of a copy. But, at the same 
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„time, it can be a counter-part instead of a 
jeopy, if the other conditions such as those 
mentioned in Section’ 62 of the Evidence 
Act ate satisfied. Mr. Krishnamerthi 
“brought to my notice Section 63 of the 
‘Evidence Act, wherein, secondary evidence 
‘is stated to include copies referred to 
therein. Definitely, the present document 
will not come under any one of the cate- 
gories mentioned in Section 63 of the Evi- 
dence Act inasmuch as this document, 
‘though a copy of the original, has Seen 
signed by every one of the partners and 
has been handed over to each one of the 
partners to be kept as a document evi- 
dencing the agreement for dissolucion. 
Thus, it is clear from the facts of the pre+ 
sent case that the document now sought 
to be produced can be easily stated t be 
a counter-part coming under Section €2 of 
_the Evidence Act and as such, the same 
can be admitted in evidence, The -peti- 
tioners have also paid the necessary stamp 
duty and penalty therefor and. as such 
the document can be straightway teken 
in as admissible in evidence. With tnese 
findings, the civil revision petition is al- 
_lowed, There wil be no order as to 
oe 
p Petition allowed. 
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GOKULAKRISHNAN, J.-- 
- M. Nagalingam and cthers, Petitioners 


Vv: T K. Ramaswami Chettiar, Respon- 
dent. 


` C. R. P. Nos. 455 to 457 of 1975, D/- 
25-7-1975.* 


(A)T. P. Act (1882), Section 106 — 
T. N. Buildings (Lease and Rent Con-rol) 
Act (18 of 1960), Sections 10 (2) (7) and 14 
(1) (b) — Eviction petition — Denial of 
‘title contemplated by Section 106, when 


disentitles tenant to ask for notice under 


‘Section 106. 


. As far as the rent -control appäca- 
tions’ are concerned, it is not the owner- 
ship of the property that entitles a per- 
son to file an eviction petition; it is only 
a person who comes. under the definition 
-of ‘landlord’ mentioned in Section .2 (6) 
of the Rent.Act, that is entitled to main- 
tain the petition. The denial of title 20n- 


-templated under Section 106 of the T., P.. 


Act, when it is made applicable for any 


*(To rsevise decree of Sm, C. C., Macras. 
in H. R. A. No.. 385 of 1974.) 
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_On the ground of defective notice, 


_amount to denial of the landlord’s 


$ ! 
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eviction prayed for under: Madras Act 18 
of 1960, must be read -to. denote the 
denial -of the right of the landlord to 
maintain the ‘petition for eviction. 

(Para 6) 

Where the tenant never denied that 
the respondent is thé -landlord but ques- 
tioned only the bona fides of the claim of 
the respondents for demolition and re- 
construction under Section 14 (1) (b) of 
the Rent Control Act. 

Held that the eviction petition of res- | 
pondent has to be dismissed for want of 
notice under Section | 106, T, P. Act. 

(Para 8) 

(B) T. P. Act (1882), Section 106 — 
Landlord invoking provisions of Rent Con- 
trol Act for eviction on specific plea that 
respondent in eviction petition is his te- 
nant — Incumbent on landlord to termi- . 
nate tenancy as per Section 106 — (T. N. 
Buildings (Lease and Rent Control) Act 
(18 of 1960), Ss. 10 (2) (7) and 14 (1) (b).) 
Cases Referred: Chronological Paras 
(1970) 83 Mad LW 124 = (1970) 1 Mad LJ 

495 5 
AIR 1958 All 847 5 
(1896) ILR 20 Bom 354 (FB) - 5 

S. Kuppuswami, for Petitioners; B. T. 
Seshadri, for Respondent, 

ORDER:— All these three revision 
petitions arise out of a common Order 
pased in three different rent control ap- 
plications, both by the Rent Controller 


„and also by. the appellate authority. The 


petitioner in these revision petitions is the 
same, He filed the eviction petitions in 
respect of three different shops occupied 
by the different respondents therein under 
Sections 10 (2) (7) and 14 (1) (b) of the 
‘Act, 


2. The trial Court found that the 


‘requirement of the building for demoli- 


tion and reconstruction, under Section 14 
(1) (b) is bona fide but holding that there 
is no valid notice under Section 106 of the 
Transfer of Property Act, dismissed ` the 
eviction petitions. Aggrieved . by the deci- 
sion; of the trial court. the landlord pre- | 
ferred three rent control appeals, 
lower ‘appellate court confirmed the find- 
ing as regards the bona fide requirement 


‘of the landlord is concerned for the pur- 


pose of demolition and reconstruction. 
the 
lower appellate court observed that the 
vague allegation of the petitioners herein 


‘to the effect that the landlord is not the 


absolute owner of ‘the property will 
title 


and as such, no notice under Section 106 


`of the Transfer of Property Act is ne- 


The ` 
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cessary, The lower appellate court also 
held that Exs, P-9 and P~12 notices issued 
are valid and sufficient in law for filing 
the eviction petitions, With these ob- 
servations, the lower appellate court 
ordered . eviction, Aggrieved by. the 
order passed by the lower appellate court, 
the petitioners in each of these revision 
petitions have filed independent civil revi- 
sion petitions which are numbered. as 
C. R, Ps, 455 to 457 of 1975, 


3. — At the outset, I am convinced 
that the finding as regards the bona fides 
made by the courts below are correct, 


4. ‘Mr, Kuppuswami. the learned 


counsel appearing for the petitioners in - 


each of these revision petitions, submit- 
ted that the eviction petitions must fail 
.fer want of notice under Section 106 of 
the T. P, Act. For this purpose, he read 


the notices given by the landlord and also. 
the reply Ex, P-14, According to the 


learned counsel, there is absolutely ‘ne 
denial of title by the tenants; nor there 
is evidence as regards the denial of-title 
alleged by the respondent ‘herein, Except 
pleading that the tenants have denied the 
title, the respondent has not proved whe- 
ther there was such a denial, Hence, Mr 
Kuppuswami, the learned counsel sub- 
mits that notice under Section 106 of the 
T. P, Act is necessary before filing any 
petition for eviction and since the respon< 
dent in each of the revision petitions 
failed to give such a notice, the eviction 


petitions ought to have been dismissed on. 


this short ground alone, Mr, B. T. Sesha- 
dri, the learned counsel appearing for the 
respondent-landlord, read to me: the peti- 
tions and counter statements filed in H, 
R. C. 3062 of 1972 and also the petitions 
filed in the present rent control applica- 
_ tions for the purpose of establishing that 
the tenants have denied the title at least 
partially, According to the learned coun- 
sel, such a denial of title will. disentitle 
the tenants to ask for notice under Sec- 
tion’ 106 of the T, P, Act. It is sub- 
mitted that the notice issued must-be con= 
strued as one under Section 111 of the 
T. P. Act, inasmuch as the tenants hava 
denied the title of the respondents here- 
m. z 


Mr. B, T. Seshadri cited Hashmat Husain 
v, Saghir Ahmad, ATR 1958 All 847, 
Thangavelu v. Bahadur Sheriff, (1970) 83 
LW 124 and Venkaji Krishna v. Lakshman 


Devji, ILR 20 Bom 354 (FB). As far as the. 


Allahabad decision is concerned, the case 
is filed under the Rent Control Act but 


5. To substantiate his contentions, 


ALE. 


that fs a suit in ejectment wherein the 
Bench of the Allahabad High Court held 
that partial denial of title will dis- 
entitle the tenant to ask- for notice under 
Section 106 of the T, P, Act. The other 
two decisions cannot be made: applicable 
to the facts of the present case, 


6.. The present application was 
filed under Sections 10 (2) (7) and 14 (1) 
{b) of Madras Act 18 of 1960. Section 14 
(1) (b).is for. demolition and. reconstruc- 
tion. Section 1C (2) (7) states that eviction 
can be ordered if the tenant has- denied 
the title of the landlord or claimed a right 
of permanent tenancy and that such 
denial or claim was not, bona fide, If 
such denial is not bona fide the Con- 
froller shall make an order directing the 
fenants to put the landlord in Possession 
of the building and if the Controller is _ 
not so satisfied, he can make an order re- 
fecting the application. It has been held 
by the Supreme Court that notice under 
Section 106 of the T. P, Act is necessary 
for terminating the tenancy of a tenant 
before filing ary eviction petition, Ex- 
cept pleading that the tenants have de- 
nied the title cf the respondent herein, 
the respondent has not proved the said 
allegation, The reply notice and also the 
counter statements filed by the tenants, 
both in H. R. C. 3062 of 1972 and in the 
present applications, cannot be read as 
denial of title made by the tenants in this 
case, As far as the present applications 
for eviction are concerned, the tenants 
have specifically admitted that the res- 
pondent îs the landlord but they have 
questioned the bona fides of the claim| - 
for demolition and reconstruction on 
various grounds, such as, that the proper- 
ty is a trust property, that the petitioner 
in the. eviction petition is one of the trus- 
tees and not.the full. owner of the trust 
property, As far as the rent control 
applications are concerned, it is not the 
ownership of the property that entitles a 
person to file an eviction petition but 
when a person’ comes under the defini- 
tion of ‘landlord’ mentioned in Section 2 
(6) of the Act, he is entitled to maintain a 
petition for eviction. The denial of title 
contemplated under Section 106 of the 
T, P. Act, whea it is made applicable for 
any eviction prayed for under Madras 
Act 18 of 1960, must be read to denote 
the denial of the right of the landlord to 
maintain the petition for’ eviction. As 
far as the present case is concerned, the 
fenants never denied that the respondent 
herein fs the landlord. On the other 
hand, they questioned only the bona fides 
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Ë the claim of the respondent for deno- 
lition and reconstruction, ' 

7 Even apart from. this aspec: of 
the case, if a:landlord invokes the provi- 
sions of Madras Act 18. of 1960, it ic in- 
cumbent upon. him to- terminate the 
tenancy as për Secction 106 of the 7. P, 
Act, since he approaches the.court or the 
specific plea that the respondent in the 
eviction petition is his tenant. 

8. Taking all these aspects into 
consideration, I am of the view that the 
respondent in all these revision peticions 
has failed to give the statutory: nctice 
under Section'106 of the T, P. Act ard as 
such, the eviction petitions have te be 
dismissed for want of notice. 

9. In these circumstances, the re- 
vision petitions are allowed with the re- 
sult that the order of the Rent Contr-ller 
is restored, -There will be no order. es to 
costs in all these revision petitions. 

Petitions allowed, 
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RAMAPRASADA RAO ‘AND 
RATNAVEL PANDIAN, JJ. 


M. C, S. Rajan and Co., Appellat v. 
National Nail Industries, "Tiruchirapalli 
and others, Respondents. 5 

Appeal No. 659 of 1971, D/- 3-4-1275." 

(A) Civil P, C. (1908), Order 6, F-ules 
14, 15 — Suit filed in name of sole ro- 
prietary firm — Plaint verified not by the 
sole proprietor but by the manager — 
‘Power of attorney produced during the 
trial — Rules are substantially com=lied 
with and suit is- maintainable, - ' 


In a case where a Manager of a Dro- 
prietorship concern signs the pleacings 
and verifies them as a person who. has 
been duly authorised to sign the same and 
as one who has been acquainted witk the 
facts of the case, then it is reasonab= to 
say that, if at any materal point of ~ime 
and particularly when the .defencants 
raise a specific plea that the pleading has 
not been properly signed or verified, he 
produces the requisite authority fron- the 
sole proprietor or satisfies the court that 
he is fully acquainted with the fact= of 
the case, the principle and substance of 
Rules 14 and 15 are satisfied. The case 
has te -be decided on the elememtary 
*(Against decree of City Civil Court (3rd 

Asst. D Madras in O, S. No, 655% of 
` 1968. D/- 27-8-1970.) ; 
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M. C..S..Rajan & Co, v. N, N Industries, (R. Rao J. 
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principle of ratification of an eee by a 
principal. 

If power: of attorney ‘is. jnoduiead 
though supervening in point of time, it 
would date back to the date of presenta- 
tion of plaint and it would plug the Jaches 
and make the pleadings a perfect one and 
also the verification an acceptable one. 
This follows from the provisions of Sec- 
tions 196, and 199 of the Contract Act. 
(1890) ILR 17 Cal 580 (PC) and (1903) 
TLR 25 All 635, Rel. on. (Para 4) 
Cases Referred: Chronological Paras 


AIR 1948 Mad 369 = (1948) 1 Mad LJ 227 
6 


AIR 1925 Mad 660 = 48 Mad LJ 721 6 
(1903) ILR 25 All 635 = 1903 All W. N. 


189 6 
(1890) ILR 17 Cal 580 (PC). 6 
RAMAPRASADA RAO, J:. — A 


very short question arises in the appeal. 
Plaintiff filed a suit for recovery of money 
due on accounts. The plaintiff was ad- 
mittedly a sole proprietary concern of 
which one Padmanabhan was the sole 
proprietor. He was trading under the 
name and style of M. C. S. Rajan & Com- 
pany. He had a Manager by name 
Narayanan. The defendants owed on 
account and - dealings a sum of 
Rs, 22,361.83. As per the books of 
accounts, the amount due was arrrived at 
and the ‘plaintiff claimed interest at 12% 
per annum on the outstandings so struck 
in the accounts. . The plaintiffs gave notice 
Ex. A-2 prior to the suit and the defen- 
dants replied that so much amount was 
not due as.the goods were priced at a 
very high rate not agreed to specifically 
between the parties. The plaintiff, there- 
fore. on the basis of his accounts came to 
Court. While instituting -the suit, the 


cause title was correctly given as M. C. S. 


Rajan -& Company and in paragraph 1 
thereto, the company was described as the 
sole proprietary concern of Padmanabhan. 
It was also stated that the suit was being 
filed by its. Manager M. A. Narayanan. 
Obviously this was done. since the claim 
will be barred by limitation, if there 
was any delay in the matter of the filing 
of. the. action: The plaint was verified 
by Mr. Narayanan as Manager of the 
plaintiff-firm. The plaintiff sought for 
the usual: money decree. The plaint was 
duly numbered without any objection by 
the Court. The defendants in their writ- 


‘ten statement after raising several pleas 


on merits, said that the suit as framed 
was not maintainable as it is not made 
clear as to how the Manager can sue on 
behalf of the plaintiffs proprietor Pad- 


` the merits of. the case, 
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manabhan who ‘has not filed the suit in 
. his individual name, As in our view. it is 
not necessary to consider the merits in 
the ‘defence as is ‘presently seen, we are 
not stating the defence in full, 


2.’ ‘The main question and contro- 
vėrsy touched upon by the defendants in 
- their defence was that the suit as framed 

and as presented by Mr, Narayanan as 


the Manager of the proprietary concern. 


was not maintainable. 


The following issues were framed for 
trial. 


‘(1) What is the agreed price of goods? 


(2) Whether the statement of ac- - 


count of plaintiff is correct ? 

(3) Whether the plaintiff is entitled 
to interest? | 

(4) Whether the suit is s barred by li- 
mitation ? 

(5) Whether the suit is not maintain- 
able for the reasons stated in pari; 10 of 
the written statement ?. 


(6) Whether this court has no juris- 
diction to try this suit ? 

(7). To what reliefs, 
Pineng entitled ? 


3. On al the 
Issue No. 5, the learned trial Judge ag- 
teed with the plaintiff, But on Issue No. 
‘5, he was of the'view that as the autho- 
rity which enabled Narayanan to sign 
the plaint and ‘verify the pleadings was 
not produced at or about the time when 
the suit was filed by him, the presentation 
of the plaint is irregular and the accept- 
ance of the same ought not to have been 
done and-hence no decree can be passed, 
even though there is no real defence on 
‘The learned trial 
Judge was of the view that as Padmana- 
bhan has not signed the plaint and as 


if any. is the 


Narayanan did-not produce the power of” 


attorney on the day when he signed the 
pleading and as Ex, A-20, the power of 
attorney, under which the act of Nara- 
yanan was ratified by Padmanabhan was 
produced late and in particular at the time 
of trial, the learned trial Judge, while 
agreeing ‘with the plaintiff on all the 
other issues, found against it on Issue No. 
5 and held that the suit was not main- 
. tainable, It is as‘against this portion of 
the judgment which has of course result- 
ed in the dismissal of the suit that the 
appeal has been filed. In our view, this 
is a case in which the sole proprietary 
concern’ whose proprietor was Padmana- 
bhan and whose name also has been dis- 
closed as such is the plaintiff: One way 
by which -‘a ‘sole proprietor who has a 
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. procedure. 


clue, 


the party and his pleader (if any): 


issues ‘excépting ` 


‘the same. 


A.I R.. 


trading style can file a suit ‘in respect of 
is commercial activity is by signing the 
plaint himself as proprietor or causing the 
same to be signed by a person who: has’ 
a requisite authority to do-so. In the ` 
Civil P. C., there is no express ‘bar to this 
In fact, Order XXX, Rule 10. 
refers to a suit against a person ‘carrying 
on business in a name other than his own 


name. But, there is no express provision: 


in the Civil P, C, for suits filed by- per- 
sons carrying on business in a name other 
than his own, Therefore, the regularity 
or acceptance of such suits by Courts has ` 
to be. tested by common-law principles. 
No doubt, to some extent Order VI deal- 
ing with -pleadings and. in. - particular. 
Order VI, Rules 14 and 15 might give a 
Under Order VI, Rule 14, tk 


“Every pleading shall be signed i 
pro~ 
vided that where a party pleading is, by. 
reason of absence or for other good causę,. ` 
unable to sign the pleading, it may -pe 
signed. by any person duly ‘authorised by: 
him to sign the same or to sue or defend ` 
on his behalf.” 


Order VI,. Rule 15, fend thus: 


"(1) Save- as otherwise provided. : by. 
any law for the time being in force. every ` 
pleading shall be verified at the foot by 
the party or by one of the parties plead- 
ing or by.some other person proved - to 
the satisfaction of-the Court to be ac> 
quainted with the facts of the case, 

-(2) The person verifying shall Da 
by reference ‘to the numbered ‘paragraphs’ 
of the pleading what he verifies of his’ 
own knowledge and what he verifies upon 
information received ang DEHevEd hi (DE: 
He: 


(3) The vedinoation shall be sian by’ 
the person making it. and shall state the’ | 
date on which and the mace at which it, 
was signed,” : 


4. Under „both he rules,- the 
pleading ‘could be' signed or verified  .as 
the case may- be by any person duly au-. 
thorised by the person who has to sign 
} In fact, the pleading could be ~ 
verified by a person proved to the satis-. 
faction of the Court to be acquainted with: 
the facts of the case. The purport of 
Rules 14 and 15 of Order VI is to avoid. 
impersonation and unauthorised persons: 
ushering in pleadings into Court and cause’. 
confusion later on. But in a case where- 
a Manager. of a proprietorship . concern. 
signs the pleadings and verifies them as a | 
person who has been duly authorised ‘to, 
sign the same and as” one who has been’ 
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acquainted with the facts of the case, then 
it. is reasonable to say that, if at any ma- 


terial.point.of time. and particularly wnen — tify: 


the. defendants raise a specific plea “hat 
the pleading has not been properly sign- 
ed .or.verified,.he produces the requéite 
authority from the sole. proprietor or. sa- 
tisfies the court that he is fully acqua-nt- 
ed with the facts of the case, the princi- 
ple and substance of Rules 14 and 15 are 
satisfied. ‘The case has to be decided on 


the elementary principle of ratificatior of. 


an: act-by a principal, -That the person 


who signed the pleadings and. verified it. 


is the. Manager of the concern is not in 
. dispute. It.can, therefore be safely- pre- 
sumed that he is acquainted with the facts 
of :the. case, The--question, however, . is 
whether he was authorised to sign the 
pleadings by the principal, namely, the 
proprietor, Ex, A-20 is the power of at- 
torney produced during the trial of the 
case whicli establishes that Padmanathan 


has appointed and constituted Mr. Nara- 


yanan to file a suit against the defendants 
and take all such steps necessary in the 
said niatter. He has also expressly stat- 
ed that any acts done by -his attorney in 


that behalf shall be ratified and confirm- . 


ed by ‘him. ` Probably, this was: the main 
anticipation which prompted the Pees 
pal administrative officer of the City 
Civil Court to accept the pleadings’ and 
number the suit. Even assuming chat 
there was an irregular signing of- the 
pleading and. a verification of the seme, 
the. power of .attorney. Ex. A-20 produced 
would plug the laches said:to have: been 
created in the’ situation concerned. and 


would, make .the pleading.a perfect one ' 


and also the verification an acceptable 
one. So long as the principal has rat-fied 
an. act authorised or unauthorised by him 
and if there is no dispute by the contest- 
ing defendants that there was no such ra~ 
tification by the principal, then; in our 
view and in the facts and circumstances of 
this case, there has been a proper pre- 
sentation of the plaint by Mr. Narayanan. 
and Ex, A-20. though supervening in point 
of time would date. back to the date of 
presentation of the plaint and weuld 
make it a proper presentation of the same 
by the agent with due authority of - the 
principal.. Sections 196 and 199 of the 
. Indian Contract Act make it clear tha~ an 

_ act done by one person on behalf ‘of an- 
other, but without his knowledge or au- 


thority. may -be ratified by that other and 
if that other so elects to ratify, the same 
effect will follow as if „the. act -was „pera 
formed by that other, no 
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5 Even so, . Section 199 of the 
Indian Contract Act:says that a person ra- 
ifying, any unauthorised act done on his 
behalf. ratifies the whole of the transac- 
tion of which such - act formed ‘a part. 
Even, as we said if the contention of the 
defendants is accepted for argument’s sake, 


_ that there was an irregularity in the 


transaction when Mr. Narayanan pre- 
sented the plaint, such an irregularity has . 
been cured by the express ratification of 


‘that irregular act:by Mr, Padmanabhan 


and this, as we said, has bridged the gulf, 
if at all there was one, in the matter of 
proper presentation of the plaint in the 
court - below. The learned trial Judge 
was, therefore, wrong in having dismiss- 
ed the suit as not being’ maintainable. 
The circumstances: of the case prompt us 
to hold that Narayanan had the requisite 


` authority to present. the plaint, sign the 


same and verify the same and if this is 
accepted on the broad common Jaw prin-. 
ciple based on ratification of the act by 
the principal then it follows that the suit 


-was maintainable. 


6. In fact We entertained a eal 
doubt about the legal position and we re- 
quested Mr,.T. R. Rajagopal to assist us 
as amicus curiae, Apart from the com= 
mon law principle referred to above by 
us, he has brought to our notice certain 
decisions of our Court. and other. High 
Courts, In. Govindoss v. Muthiah Chetty, 


- (AIR 1925 Mad 660) Srinivasa Aiyangar, 


J., observed as follows:— 


“I am not all sure that with the plaint 


Signed and verified as it was’ by the per- 


son who purported to act as the agent of 
the plaintiff and the order of the learned 
Judge of this Court granting leave such 


. leave when granted ‘did not relate back to- 


the institution of the ‘suit and ¢ure any 
irregularity attaching to the signing or 
verification of the plaint.” 


That was a case where the plaint was 
presented by a person purporting to act as 
agent, but without producing the power 
of attorney.. Later, the power was pro- - 
duced and the contention was that the 
power not having .been filed along with 
the plaint and as the leave to accept the . 
plaint by the administrative officer or the 
Judge, as the case may be, is a condition 
precedent and such leave not having been 
obtained, thera was no proper plaint be- . 
fore the _Court. The. learned Judge did 
mot accept’-that ‘contention, A Division 
Bench of our High Court consisting of 
Chief Justice Gentle and Yahya Ali, J., in 
Subbiah Pillai v: Sankarapandiam Pillai, 
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(AIR 1948 Mad 369) ina similar situation 
following: the observation of the Judicial 
Committee in Mohinimohun ~ Das v. 
' Bungsi- Buddan Saha Das, (1890) LR 17 
Cal 580 (PC) observed thus: 


“Where a plaintiff has not aed a 
plaint, filed with his knowledge and con- 
sent, it is an omission which can be cured, 
` and indeed, should be corrected in . the 
interests of justice. -The omission to sign 
or verify a plaint is not such a defect 
as could affect the.merits of a case ‘-:or 
the jurisdiction. of the. Court and is cur- 
able under the provisions of Section: 99, 
Civil: Procedure Code.” os 
The learned Judges have gone to the ex- 
tent. of saying that:— 


“If the defect is not discovered until 
the case comes on for hearing before an 
appellate Court, the appellate Court may 
order the amendment to be made in that 
Court. The appellate Court ought not to 
dismiss the suit or interfere with the dee- 
ree of the lower Court merely because the 
plaint has not been signed.” 

Even the’ Allahabad High- Court dealing 
with a similar situation, but under the 
old Act, (reported in Maharaja of. Rewah 
v. Swami Saran, (1903) ILR 25 All 635) in 
a case where a. plaint was filed in the Re- 
venue Court by a person not properly au- 
thorised to sign the same at the time of 
presentation, but which was cured by sub- 
sequent sanction, observed as follows:— 


“Where the plaint in a suit filed In a 
Court of Revenue on: behalf of a Ruling 
Chief was signed by a person who -at the 
time of signing had not been specially 
appointed by Government for suchi pur- 
pose under Section 432 of Civil P. C.. but 
was 60 appointed before . the. period.. of 
‘ limitation in respect of such suit had es 
pired, - the plaint was a valid. plaint- for 
all purposes 
Therefore, the finding of the court below 
on this point has to be set aside, As ail 
other issues have been” ‘found in favour 
of the _appellant and as there is no one 
appearing for the respondents: before us, 
the appeal is allowed with costs and the 
plaintiff-appellant would” be entitled ‘to 
the decree as prayed. for., ; 


' We are thankful; to Mr, T. K 
na for the assistance, he ‘rendered 
to this Court, 


„i 
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©, M.: Meyyappa Chettiar, Appellant 
Vv. Kannappa Chettiar and others, Respon- 
ae 

A. O. Nos, 540 of 1972 and, 596 of 
1973, DE 1-4-1975.* i 
- (A) Hindu Succession Act (1956), Sec- 
tion 15 (1) and (2) — “Property inherited 
by a female from her father or mother” 
— Amount gifted to female at the time 
of her marriage — Sub-section 2) has no 
application. - 

Where a inas Hindu, after obtain- 
Ing money decree in ‘respect of: the 
amount which was gifted to her by her- 
father at the time of her marriage. and 
therefore represented her Stridhana pro- 
perty. dies intestate leaving behind’ her 
husband and brothers, the property. re- 
presented by the'decree would devolve 
not upon her brothers according to the 
rule of succession laid down.in Section 15 
(2) tut. upon her husband according te 
the rule contained in + Section. 15 (1). 

(Para 2) 


The sine qua non for application of 


non ‘obstante clause contained in sub-sec- 


tion (2) is-that the property of the female 


` ought to have been. inherited from her 


father or mother, The amount ‘represent- 
ing the decree gifted to the. female at the 
time of her marriage is not ‘inheritance’ 
as contemplated in Section 15 (2), That 
sub-section’ does not ‘say that all proper- 


‘ties obtained’ by a female in whatever 


manner known to law, from her father or 
mother, shall devolve upon the heirs of 
the father. It-restricts the application of 
the said sub-section only to property ïn- 
herited from the father or mother. 
(Para 2) 
EK. -Parasaran:. P: Narasimhan and N. 
Sivamani, ‘for Appellant; K. Gopalachart, 
for Respondents. ` 


JUDGMENT:— The two Œ M. As. 


arise out of an execution petition, , Angu- 


pillai . 


alias Kalyani Achi, who ` was 
insané, acting through her husband, ob- . 
tained a money decree for a sum of Rupees 
18,000/- on’a deposit letter. Somasun- 
daram Chettiar, the first, defendant in 
O. S No, 1 of 1959 on the file of the 
court of, Subordinate . Judge, Sivaganga 
was. the Judgment-debtor under’ that 
decree. The said. Angupillai alias Kalyani 
Achi, ‘the decreé-holder died. The hus- 


*(Against order of Sub. , Sivaganga, in in 
E. P. No, 18 of 1971, Dj” 7-8-1972.) 
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band has since obtained succession. certi- 
ficate in respect of the decree amount. 
After obtaining such. succession. cer-ifi- 
eate, he assigned the decree in favour of 
Kannappa Chettiar alias Chidambaram 
Chettiar, In the meanwhile, ‘the judg- 
ment-debtor, namely,  Sómasundaram 
Chettiar, also died. Therefore the aszig=- 
nee-décree-holder filed the execu-ion 
petition for recognising Lim as such and 
also recording the two sons ef the first 
defendant (who were defendants Nos- 2 
and 3 respectively in the suit) as the legal 
representatives of the judgment-deltor 
whe was. deed. One of the sons 
of, the judgment-debtor, namely, 
Meyyappa Chettiar alias Xalayappa Chete 
tiar (second defendant) (in the suit) re- 
sisted the execution raising various ob- 
jections, Ramarathan Chettiar and-Cda- 
yappan who. were impleaded as respon- 
dents. Nos, 5 and 6 in the execution peti- 
tion are the brothers of Angupillai elias 
Kalyani Achi, the original decree-holJér, 
They also raised similar objections to the 
execution petition filed by the assigmee~ 
decree-holder, The court below overrule 
ed all the objections except‘in respec of 
certain items of properties brought up for 
sale, and ordered the execution petition 
accordingly, C, M. A. No, 540 of 1972. is 
filed by Meyyappa Chettiar alias Kala- 
yappa Chettiar, one of the sons of. the 
judgment-debtor and the other C, M A, 
(C. M, A, No, 596 of 1973) fs filed by the 
brothers of the original decree-holder, 

- & The maiz contention raised ‘by 
the appellants in C, M, A. No. 596 of _973 
is that the husband ofthe original ‘decee- 
holder is not the nearest heir of the dec- 
ree-holder in respect of the decree amount, 
inasmuch as the amount represented her 

‘stridhana. They contended that Section 
15 (2) of the Hindu Succession Act appli- 
ed and ds such: they being the brothers of 
the original decree-holder are nearer eirs 
excluding the husband, This contention, 
however, has absolutely no force, It-is the 
case of the appellants that the. mmey 
deposited by the original . decree-holder 
with the first defendant had been. gifted 
to her by her. father at- the time'of . her 


marriage and therefore it was stridkana 


property, Assuming that case regarding 
the character..of the amount is true; 
surely. Section 15 (2) of the Hindu Suc- 
cession Act has,; no, application, Under 
Section 15 (1); the property of a female 
Hindu dying intestate shall: devolve ac- 
cording to the rules set out in Section 16 
firstly upon the sons and daughters and 
the husband, Sub-section (2) isa non 


.@ver manner known to law, 
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obstante clause and according to that sub- 
section any property inherited by a female 
Hindu from her father or mother shall 
devolve, not upon the other heirs referred 
to in sub-section (1) in the order speci- 
fied therein, but upon the heirs of tha 
father, But the sine qua non for appli- 
cation of this.non obstante clause con= 
tained in sub-section (2) is that the pro- 
perty of the female ought to hava been 
inherited from her father or mother, As 
noted earlier, the case of the appellants 
has been that the father had gifted tha 
amount to the original decree-holder at 
the time of her marriage, That is not 
inheritance as contemplated in sub-sec= 
tion (2) of Section 15, It is to be noted 
that this sub-section does not say that all 
properties obtained by a female in what. 
from her 
father or mother, shall devolve upon the 
heirs of the father, It restricts the ap- 
plication of.the said sub-section only to 
property inherited from the father or 
mother, As these appellants do not even 
contend that the decree amount hadi been 
inherited by the original decree-holder 
from her father, there is no question of 
applying sub-section (2) of Section. 15 and 
making the appellants fn C. M, A. No, 596 
of 1973 the rightful heirs to succeed to 
the interest of the decree-holder, Un- 
doubtedly, the husband is the heir. and, 
therefore, he was entitled to assign the 
decree in favour. of the. contesting res« 
poe who filed the petition for execu- 
on, > a i 

.- 3.: The other objections raised by 
the appellants are really frivolous, Ona 
of the objections says that defendants 2 
and 3 ought not to be recognised as the 
legal representatives of the judgment-deb- 
tor, Except raising such an objection, the 
same is not substantiated,’ f 


. 4 .-The objection that “the. assig- 
nee-decree-holder ‘is only. a benamidar for 
the third defendant (who was impleaded 
as the third respondent in the execution 
petition and who was ex parte) has also 
no force. No doubt, the assignee-decree~ 
holder happens to be. the son-in-law of 
the third defendant, But that does not 
mean that the assignee-decree-holder has 
No separate existence and the assignment 
was a benami transaction, Except the 
pse dixit of the second defendant, there 
is no, evidence. at all to show that the as- 
signee-decree-holder was only a benami- 
dar for the third defendant, i 


5. In respect of Item No. 65 and 
Item No, 77 which are also brought up 
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for sale. the objection.is that they had 
been mortgaged in favour of the.third de- 
fendant and that therefore they canriot be 
brought up for sale, This objection is un- 
understandable, It is to be noted that the 
objection is not raised by the mortgagee. 
Even the mortgagee cannot raise an ob- 
jection against the properties being 
brought to sale subject.to the mortgage. 
In any event, it is not open to the second 
defendant or the other defendants to con- 
tend that the properties being subject to 
mortgage in favour of the third defen- 
dant, they ought not to be brought up for 
sale. 

6. One other objection raised by 
the parties was in respect of 1/4th share 
in Items Nos. 1 to 29 and 78 and a half 
share in Items Nos, 30 to 64, The conten< 
tion was that those properties are trust 
properties and that therefore they cannot 
be sold in execution of the decree. This 
is the objection which has been upheld 
by the executing courts and the assignee- 
decree-holder has not filed any appeal or 
cross appeal regarding that aspect. 

7. Both these Civil Miscellaneous 
Appeals fail and they are dismissed with 
costs of the contesting respondent (assig- 


nee-decree-holder), 
Appeal dismissed, 
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RATNAVEL PANDIAN, JJ. 

R. Selvaraj, Petitioner v, R. Radha- 
krishna Pillaji and another, Respondents, 

Appeal No, 773 of 1969 and C. M. P, 
No, 11427 of 1973, D/- 21-3-1975.* 

(A) Hindu Law — Joint family ‘pro- 
perty — Partition — Exclusive business 
of coparcener — When impressed with 
character of joint family business by as- 
sistance of other coparcener — Burden 
of proof. 


There is no pisimpiin that a busi- 
hess conducted by a member of the joint 
family is a joint family business. On the 
other hand, the presumption is to the 


contrary. The petson alleging such àa 


„state of affairs should prove the same by 
acceptable and clinching evidence. The 
fact that the business started by one of 
the members was of the same nature as 
the business which was carried on by his 





*(Against decree of Sub-J.. Nagapattinam, 
in O. S. No, 3 of 1968, D/- 24-12-1968.) 
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ancestor will not by itself be a sufficient 
discharge cf- the burden of proof on the 
part. of the person alleging that such busi- 
ness is ancestral business, (Para 11) 


` Jt is not every sporadic or unimpres- 
sive contribution by a member of the 
joint family, may be the father, eet 
would make the resultant activity, 
joint family activity. The contibition 
of labour, service or money by one mém- 
ber of the joint family to the other should 
be so conspicuous and impressive that on 
a prima facie examination of such mate- 
rial, a reasonable and prudent person 
should gain the impression that the two 
members were so associated with ‘the 
common object of exploiting a commercial 
activity to the advantage of the joint 
family as a whole and in general. AIR 
1975 Mad 83, Rel. on, (Para 6) 


(B) Hindu Law — Joint family pro- 
perty — Blending of separate property 
with joint family property by a coparce- . 
ner — When can be inferred, 


The doctrine of ‘blending of self- 
acquired property with joint familly has 
to be careflly applied with reference to 
the facts of each case. No doubt it is 
settled that when members of a _joint 
family by their joint labour or in ‘their 
joint business acquired property, that 
property, in the absence of a clear indica~ 
tion of a contrary intention, would be 
owned by them as joint family property 
and their male issues would necéssarily 
acquire a right by birth in such. „pro~ 
perty, But the essential sine qua non. is 
the absence of a contrary intention. | If 
there is satisfactory evidence of an inten- 
tion on the part of the acquirer of such 
property to treat it as his own, but not as 
joint family property, the presumption ` 
which ordinarily arises, according to the 
personal law of Hindus "that such property 
would be regarded. as joint family, pro- 
perty, will not arise, | (Para 10) 


To establish abandonment of separate 
claim, a clear intention to waive- separate 
right: ‘must be established, From the mere 
fact that other members of the. family 
were allowed to use the property jointly 
with himself or that the income of -the 
separate property wag titilised out of ge- - 
nerosity -to support persons, whom the 
holder was not bound to support or from 
the failure to maintain separate accounts, 
abandonment cannot be inferred- for an 
act of generosity or kindness will not or- 
dinarily be zegarded as an admission of.a 
legal obligation, «: ATR 1963 SC 1601, Rel. 
on, =: - (Para. 15) 
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(C) Registration Act .(1908), 
49 — Admission in unregistered 
deed — It is evidence to prove the same 
and particularly to establish that some- of 
the properties covered by it are self—c- 
quisitions of one of the executants of he 


same, AIR 1920 Mad 172, Rel. on. 
_ (Para 24) 
Cases. Referred: Chronological Paras 


AIR 1975 Mad 83 = (1974) 2 Mad LJ =54 
AIR 1963 SC 1601 = (1964) 2 SCR 172 15 
AIR 1920 Mad 172 = 39 Mad LJ 382 14 
(1902) ILR 25 Mad 149 = 11 Mad LJ 253 
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RAMAPRASADA RAO, J.:— ‘The 
unsuccessful plaintiff in O. S. 3 of 1968 on 
the file of the court of the Subordirate 
Judge, Nagapattinam, is the appell=nt. 
Originally the suit was numbered as O. S, 
42. of 1967 on the file of the Court of zhe 
District Judge, East Tanjore at Nagapat- 
tinam.. The suit is one for partition =nd 
separate possession of the plaintiff's sne 
third share in the suit properties and for 
future profits. The plaintiff's case is ~nat 
his paternal grandfather Rajagopal Pil- 
lai started a photo business in 1917 urder 
the name and style of Sri Krishna Photo 
Studio, The first defendant is the pl=in- 
tiffs father and the second defendanl is 
the step-brother of the plaintiff. It is 
claimed that the first defendant got Em- 
self associated with his father in the poto 
business and both of them ran it s 
joint family business. When the erende 
father Rajagopala Pillai became old, the 
first defendant was in scle charge of the 
studio and the business and the plai-tiff 
after completing the school course, parti- 
‘cipated in the same and contributed his 
labour also, Thus, the family photo kasi 
hess was continued after the deatt ‘of 
Rajagopal ‘Pillai in 1965 and consider=ble 
properties were acquired from and owu of 
the profits of the business, The plaimtiff 
says that he became an expert in the said 
business and the grand-father himself till 


his death was doing the sedentary part of 


the business. As the joint family had no 
other business or source of earning ex-ept 
the photo studio. the plaintiff acquired a 
right by birth in the family activity and 
the assets secured in exercise of such pro- 
fession. The family acquired the house 
in which the studio is et present sitmate 
besides agricultural lands of an exteri of 
6.80 acres in Serukudi village from and 
out of the business profits, It is claimed 
that large sums of money have also zeen 
deposited by the first defendant in his 
name in various benks.. Soon after the 
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death of. the grandfather there were 
misunderstandings - between the plaintiff 
and the first defendant, who was under. 
the influence of his second wife and by 
the end of April 1967 the bickerings com- 
pelled the plaintiff to demand a division 
of the joint family properties and allot- 
ment of his one-third share to him. The 
plaintiff also refers to a partition in the 
family to which he was a party but claims 
that it is unstamped and unregistered 
document and, therefore, would not bind 
him. As the first defendant refused to 
effect any proper division of the proper- 
ties and give his one third share, though 
such a demand was made through media- 
tors, he had to file the present action 
claiming a one third share in the plaint A 
to D schedule properties. A schedule pro- 
perties deal with the materials in the 
photo studio; B Schedule refers to a house 
in Thiruvarur town, C Schedule deals 
with the agricultural lands and the D 


- Schedule refers to a deposit of a sum of 


Rs, 10,000/- made by the first defendant 
in the Indian Overseas Bank at Thiruva- ` 
rur, 


2. In the first defendant's -written 
statement he admits that the plaintiff was 
living with him till April 1967. There- 
after the plaintiff was living separately 
with his wife, It is denied that the photo 
studio called Sri Krishna Photo Studio is a 
joint family business and the properties 
mentioned in the various schedules to the 
plaint are joint family properties, Raja- 
gopala Pillaf; the grandfather of the 
plaintiff was a public servant employed 
as a clerk in the Sub-Registrar’s office, in 
the . first instance and later in the 
railways. ‘Rajagopala Pillai, thereafter 
started a business in watch and clock re- 
pairs and -later learnt photography and 
was carrying on a mere photography 
business at. Nagapattinam and Thiuuthu- 
rapoondi and was not even successful. He 
was adjudicated as an insolvent and the 
first defendant emphatically denies that 
there were any ancestral nucleus left by 
Rajagopala Pillai for the first defendant 
to exploit the same. The first defendant’s 
independent case is that he was trained 
by one G. V. Naidu, photographer of 
Nagapattinam and he became proficient ` in 
it, With a paltry sum of Rs. 130/- given 
to him by his maternal uncle, he pur- 
chased a camera and carried on the pro- 


fession as a photographer at Thiruvarur. 


Thereafter he started a photo 
studio of his own at Thiruvarur and with 
the funds provided by his pa- 
ternal aunt, he opened the studio: Sri - 
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Krishna Photo Stúdio on 19-2-1931. There-. 
after he had to. borrow some moneys .for 
purchases of cameras and equipment and 
thus, no funds were provided by his father! 
and no photographic equipment was inhe- 
rited by him'to continue’ the so-called 
photographic business sf Rajegopala 
Pillai, the grandfather “of the plaintiff. 
Thereafter, this studio was shifted to a 
pucca -building and with the borrowings 
made from third parties, and banks, the 
first defendant continued his own sepa- 
rate studio business as the proprietor 
thereof. In course of time, he improved 
the business and'began to deal with the 


photographie materials and ‘earning in-_ 


come therefrom. He ‘lent moneys on 
mortgages and purchased immovable pro- 
perties mentioned -inm the: schedules ` ‘and 
they are hig sole and separate properties. 
The house and the agricultural lands are 
not joint family properties and the plain- 
tiff has no interest or right by birth in 
them. The allegation that the plaintiff 
assisted, his grandfather as well'as the 
first defendant in conducting the alleged 
photographic business started by Rajago- 
pal Pillai in 1917 is denied. The plain- 
tiff if at all was writing some accounts 
and beyond that no contribution was 
made by the plaintiff in acquiring the 
schedule mentioned properties. The bank 
deposit of Rs. 10,000/. is denied. The first 
defendant also refers to some mediation 
at the instance of the respectable per- 
sons and the fact that a draft partition 
deed was drawn up whereunder the first 
defendant was prépared to give the plain- 
tiff an ex gratia sum of Rs. 4,501/- and five 
Mas of land so that the plaintiff could live 
upon it end maintain ‘himself. The 
first defendant also refers to a release deed 
which the plaintiff had ‘to execute incor- 
porating the terms ` agreed upon during 
the course of mediation. Though the 
plaintiff signed a copy‘ of such deed and 
affixed his signature thereto, he wriggled 
out of the situation and at the instance of 
his friends, has filed the suit on false al- 
legations. The plaintiff's claim of one 
third share in the schedule mentioned 
properties is denied, 


3... In ‘the reply statement, the 
plaintiff reiterates his position and řepu- 
diates the circumstarices under which the 
unstamped document was signed by him. 
On the above pleadings, the’ ‘following is- 
sues were framed— À 


1.- Whether the ‘Sri Krishna Studio 
fs the joint family business of the par- 
ties? - 
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2..Are all the. ‘properties concerned 
the joint family properties? - 

3. If issues 1 and- 2 are found in 
favour of che plaintiff, . are the jewels 
items 1, 3, 4, 8,9, 11 and 12 in the in- 
ventory ‘list..the properties of the first de= 
fendant’s second wife belonging “to - her 
exclusively as her Stridhana properties ? 

4: Whai are the moveables and furni 
tures available for division ? 

. 5. Is the document dated 29-4-1967 in- 
valid and inoperative as is contended a 
the plaintiff ? 


6. To what relief is the plaintiff ens 
titled ? 


4, The learned Subordinate Judge 
found on issue 1 after detailed considera~ 
tion of the oral and documentary evidence 
that the association of the plaintiff in the 
business of the first defendant was only 
out of generosity and ‘kindness and in the 
course of the conduct of a dutiful son to- 
wards his father and that ‘the plaintiff 
could have assisted the first . defendant 
in the matter of writing’ accounts etc., 
only on anc after he completed his school 
in 1956. anc there has not been a blend- 
ing of the properties of the first defendant 
with the joint family properties if. any 
and that the Sri Krishna Photo studio is 
not the joint, family business of the’ plain- 
tiff and the first defendants, Consequent 
upon his finding on issue 1, the learned 
Subordinate Judge did not agree with tha 
plaintiffs case that the other properties 
mentioned in the schedules could be treat- 
ed and ‘tonsidered as joint family proper- 
ties on the legality and, the. admissibility 
of Ex. B. 75, which is the ` unregistered 
release deed to which the plaintiff was a 
party and found that the plaintiff was not 
speaking the truth and. that Ex. B-75 is a 
true document. But he would not basa 
his conclusion on it fully, as it .was ere 
registered cne.. He looked ‘into ~ for 
certain purposes and ultimately held that 
the plaintiff. was not entitled to. any’ parti- 
tion and share of the properties, The 
plaintiff has come up in appeal. 


- §. Sri Gopalaswami Iyengar, re- 
peated: the contentions made in the lower 
court and contends that the material be- 
fore us is sufficient to hold Sri Krishna 
Photo Studio was originally started by. the 
grandfather and that the subsequent - ac- 


„cretion made by the plaintiff’s father by 


continuing the said business should be 
deemed to be joint family.. property in 


.. which the’ plaintiff has a legitimate share, 


Mr. D. Ramaswami Iyengar, learned coun< 
sel. for. the respondent would, however, 


Fy 
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say that the plaintiff should! fail on’ his 
own evidence ard in any event no con- 
necting link has been shown by the plein- 
tiff to establish the continuity of anan- 
céstral’ business which is the essential 
sine qua non to prove ancestral nucleus 
and to further establish that the proper- 
ties acquired by’ a male member from the 
income of such alleged joint family æti- 
vity should also be. corsidered as joint 
family properties, In the maim 
his contention is that all the properties 
claimed by the plaintiff as joint family 
properties are the self-acquisitions of the 
first defendant in which. the plaintiff can~ 
not claim a share; © 


6. . The foundation of the appel- 
Tant’s case ig that it was the grandfather 
Rajagopala Pillai, who started the pkoto 
studio and the ancillary photographic basi- 
ness, If this basis of hypothesis on which 
the edifice of this argument is built .is 
taken out, then the plaintiff should netu- 
rally fail. Rajagopala. Pillai was a Gov- 
ernment servant. He was working in the 
Sub-Registrar’s office for sometime and 
later on in the railways..,He was for 
sometime doing business in watch re- 
pairs, 
hire purchase and. was taking photos: He 
was later adjudicated insolvent in 1527. 
This by itself is sufficient to discredit the 
story of the plaintiff as well as his wit- 
nesses- that there was ancestral nucieus 


left by Rajagopala Pillai for the first de- 


fendant to continue the same, Ex. E-90 
îs the insolvency: petition, Ex. B-91 is the 
affidavit filed by Rajagopala Pillai plead- 
ing inability to pay his debts, Ex..E-92 
is the applicatiog.. for discharge, - wŁich 
was pending till 30-10-1928.. The.. fnal 
order of ‘discharge was made directing 
Rajago 
Rs. 25/. for distribution amongst his- ere- 
ditors and he ‘was given six months’ tame 
for payment, ` I; is, therefore, seen that 


Rajagopala Pillai-was uhable to-make both. 


ends meet even in 1928, as he could not 
pay the sum of Rs. 25/- in one lump eum 
and he wanted’ six months’ time for pay- 
ment of.the-same, Rightly, therefore, the 
lower court stated that it would be m- 
wise to comprehend that Rajagopala Pil- 
Jai was conducting a-photo studio. during 
1927 ‘and 1928 and that too at Thiruvarur, 
a place not mentioned m Exs. B-90 and 
B-92 It was only in 1931, that the first 
defendant started his own photo business. 
There is no link to prove that the grand- 
father provided the father of the plairtiff 
with funds. during 1929 and 1930 to eneble 
the father to start a photo studio busiress 


Thereafter he got a camera on a- 


a Pillai - to deposit a sum of akout: 
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at Thiruvarur in 1931. When the first de- 
fendant. started his studio in 1931, it may 
be that Rajagopala Pillai was assisting him. 
When Rajagopala Pillai associated him- 
self with his son’s new photo business at 
Thiruvarur, proclaiming that his son 
was the proprietor of the concern, that is 
sufficient admission on the part of Raja- 
gopala Pillai that he had nothing to do 
with the new photo business started by 
his son, ‘Exs. B-2, B-48 to B-59, establish 
that the grandfather admitted that he was 
receiving only a salary of Rs, 25/- or 
Rs. 35/- as an employee in the photogra- 
phic business of his son. The conduct of 
Rajagopala Pillai throughout gives the lie 
direct to the plaintiffs case that Rajago- 
pala Pillai was the author of Sri Krishna 
Photo studio Thiruvarur and that his as- 
sociation with the said business of which 
the first defendant was the proprietor 
was in the status of a member of an un- 
divided joint family.. The plaintiff did 
not. let in any evidence to show that the 
grandfather handed over.at least a camera 
to the first defendant as an undischarged 
insolvent or after discharge for him to 
continue the so called joint family busi- 
ness. The contention, however, is that 
the grandfather was also interested: i in his 
son’s business and that he contributed 
sufficient labour for raising a’ presumption 
that there was a joint- family activity. 
It is not every sporadic or unimpressive 
contribution by a member of the joint 
family, may..be the father, that would 
make the resultant activity, a joint family 
activity. The contribution of lebour, ser- 
vice or money by one member of the joint 
family to the other should be ‘so conspicu- 
ous, and impressive that on a prima facie 
examination of such material, a reasonable 
and prudent person should gain the im- 
pression that the two members were so 
associated with the common object of. ex- 
ploiting a commercial activity to the ad- 
vantage of the joint family as a whole and 
in general. In the instant case, the grand- 
father was writing accounts, acknowledg- 
ing that the father was the sole proprietor 
of the Thiruvarur photo. -business. The 
grandfather also accepts that he: was 
receiving a salary for such service render- 
ed. The surrounding circumstances also 
belie the tall story of the plaintiff that the 
grandfather and the father so associated 
themselves so as to make their joint acti- 
vity a joint family venture. In the ab- 
sence of ‘such essential features, which 


‘would make such contribution by one 


member to the other a commercial acti- 
vity the intendment and. purpose of which 
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is'to make it a joint’ family trade; it is 
hazardous to infer that such unisoned ac- 
tivity between the members should be 
equated to a co-ordinated activity on their 
part. equable. to the activity of members 
of a Hindu joint family resulting in the 
properties acquired by such common ex- 
ertions as joint family properties. 


T: In Sundaram ` v, Rukmaniam-. 


mal, 1974-2 Mad LJ 354/= (AIR 1975 
Mad 83), Ramanujam and V, Ramaswami, 
JJ., hinted as. tọ what should be the 
nature of such assistance which a mem- 
ber of a Hindu joint family should render 
So as to make him also the joint owner 
© of the properties secured by such’ co-ordi- 
nated activity. They said— 


-“Where a business was in its origin 
the exclusive business of the father. whe- 
ther that business came to acquire a joint 
family character © would depend on the 
nature .of the help or assistance given by 
the son. It is not every act or work done 
or assistance given by a son to the father 
in the conduct of. the business’ that will 
ae the business a joint family business. 

the work done or assistance given by 
the. son is such as-to lead. to the inference 


that the father had intended to treat his- 


‘exclusive business as:a joint family busi- 
ness, then.alone the presumption of joint 
business could be invoked. In invoking 
such a presumption the joint exertion by 
the-son with his father should be such 
that the father could be said to have in- 
tended to treat the business as belonging 
to both, or to the joint family.” 

In the instant case. we have no evidence 
to assume or presume that the nature of 
the assistance rendered by Rajagopala 
Pillai tothe first defendant after he was 
discharged as an insolvent was such as to 
lead to’ the necessary inference that ‘the 
-first defendant intended to treat his ex- 


clusive’ business as a joint family busi-. 


ness. On the other hand, we have refer- 
red to the salient features in this case 
that the first defendant maintained his 
individuality. and proprietorship over the 
business and even the grandfather Raja- 
gopala Pillai acknowledged- such a rigat 
in his son, & fortiori therefore, the 
plaintiff as the grandson cannot ‘ignore 
such essential features in the case and 
claim -that the business is a joint fomilly 
business, 


8. The plaintiff, however: wants 
to take advantage of certain advertise- 
_ ments made by his father ‘to show that 
Krishna Photo Studio, Thiruvarur, is but 
a continuation “of the _quondam business 


A-LR. 
‘of Rajagopala’ Pilla,’ Ex, A-1 is an ad- 
vertisement notice which shows that 
Krishna “Photo Studio, Thiruvarur, was es- 
tablished in 1917. To the same effect are 
Exs, A-2 and A-3. The lower court rightly 
condemned these documents by examin- 
ing them physically.: We are also satis- 
fied that these exhibits could not have 
beer printed in 1917, In that yéar no one 
comprehended the existence of a road 
named after Netaji. In fact, there was no 
such road in Thiruvarur as Netaji . Road 
as early as 1917, The first defendant ex- 
plains these exhibits by saying that he 
adopted. an advertisement - puff ‘to the 
effect that he started the business in 1917 
so that he could compete with other rival 
photographers. We are -not, therefore, 
Satisfied that Exs. A-l, A-2 and A-3 
conclusively establish that- therte was a 
continuity of the joint family business by 
the first defendant when he started his 
studio at Thiruvarur, The plaintiff again 
relies upon Exs. A5 and A-6. They aré 
written to third parties including -P. W, 3. 
Ex, A-6 bears a rubber stamp of Sri 
Krishna Studio - Photographer, Thiruva- 
rur. The letter is dated 28-3-1930. -The ' 
plaintiff wants to build up a-case that: this 
by itself: establishes that the first defen- 
dant was continuing his. father’s’ business, 


-Exs. A-5 and A-6 do not contain any re= 


ference to such business, -The plaintiff 
relies upon the rubber stamp impressions 
on the letters. It would be unsafe to rely 
upon them for, ‘as pointed ` -out by thè 


‘learned Judge, those impressions: could 


easily be got affixed later by interested 
parties, The plaintiff also relies upon the 
evidence of P. W., 3, who is a relative; an- 
xious’ to help the plaintiff. Ex, A-7 is.a 
photograph in which P, W. 3 and his rela- 
tives are seated, According to P. W, 3 it 


‘was Rajagopala Pillai, ‘who took the pho- 
‘tograph in 1924. 


Ex, A-7, as such does. 
not disclose that the photograph was so 
taken, Even otherwise P. W, 3 says that 
the two children found in Ex. A-7 would 
now be aged about 35 and 33. It, there- 
fore, follows that the photo ought to have, . 
been taken ‘only after 1933 and ‘not. in 
1924 or before 1928; It is not~ clear from 
Ex, A-7 whether Rajagopala ‘Pillai. was,- 
having a studio by name Sri’ Krishna. 
Photo Studio in 1924. The manuscript 
writing on the. photograph cannot be re- 
lied upon , for the purpose, .; To a- “similar - 
effect is.: another. . ‘photograph: ‘Ex. A-8, 
which does. not mention that it was taken - 
in the year 1928. -The testimony of P, W. 
3 is-belieq by the fact that:he has ng per--- 
sonal: knowledge. as to ‘whether the stu- - 
dio was in existence. in:the year :1924.= In 
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room and kept the same in the zime of 
‘the Record Keeper: He took > 
sending M, O. I. bloodstained earth, sem- 
ple earth, Dhoti and Gamuchha of the de- 
ceased and ‘Dhoti of accused Dharani for 
. chemical analysis. ànd, Serologist’s report. 
After completion of investigation, he sab- 
mitted charge-sheet ‘against. both the ap- 
pellanis Tani Section 302/34. I. P. €. on 
7-197 


å- -The defence plea is ‘right of pri- 


vate defence of person, based on the “ol- 
lowing defence version of the occurrer.ce. 
On the date of’ occurrence the deceased 
and P. W. 4 were passing in front of ae 
house with the manure cart and P. W. 
was driving it sitting on-its front while 
the deceased was walking behind the cart 
dangling a Tangia from his shoulcer. 
While. passing in front of their house, the 
deceased saw both the accused persons 
standing near their gate and raised zhe 
Tangia and rushed at them and attempt- 
ed to hack appellant Sana with the Tan- 
gia. Thereupon accused Sana caught hold 
of the weapon. that is the handle of zhe 
Tangia and- struggled with the deceased. 
`” While the struggle was gcing on, accused 
Dharani. in order to sava his brotker, 
. aimed -a Bhala blow at the thigh of he 
. deceased, but unfortunately, as the deceas- 
‘ed changed his position, it landed on his 
' abdomen instead-of on the original tarzet 
and killed him. 

5.: In view of the aforesaid de- 
fence plea, the homicidal nature of death 
of. the, deceased’ is admitted, The medi- 

. eal. evidence also corroborates the same 
fact. .The doctcr found a punctured 


. wound 1” X 1/4" and the probe passing - 


_ freely into the abdominal cavity direc-ed 
‘downwards and medically with clean eut 
. margins: There was.a-prolapsed intesti- 
' nal loop present. The-sit2 of the injury 


> was -5” to the umbilicus level on the inze- 
- ,xior abdominal. wall. Abdeminal wall was 


‘pierced and peritoneum also . injured at 
the corresponding level, There was ce 
punctured wound 3/4” X 1/4’ on the æ=- 
terior aspect and another punctured 
wound .1/2” X 1/4” on the posterior zs- 
pect of the descending colon 4” below the 
-spleenic flexure with huge amount of 
blood in -the abdominal cavity. .These in- 
ternal injuries correspond to the exterral 
injuries. - He was of opinion that tne 
- Bhala (M: O. I) was a possible weapon 
which could caus2 the injuries found >y 
him on the’ dead body and that the infa- 
. Ties were sufficient in the ordinary course 
of nature to cause death. He further sta- 
tes that. after a man is- assaulted with the 


: Bhala on >is abdcmen, he may‘.be able to: 


run for some distance. but will fall down 
in the end due to physical .unfitness re- 
‘sulting from loss of blood. -Even then re 
_ will not lose his power of speech, because 

physical unfitness would precede and 


: would not-simultaneously induce, mental. 
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-unfitness or mental incapacity to. think 
and to talk. This-testimony indicates that-. 
the deceased after falling down on Banshi 
-Pani's land. would not normally-lose con- 
sciousness and. his power of. eed and 
thought, 


6. The prosecution, in Sne to 
bring home the. charge’ to the appellants, 
‘has relied on (a) motive; (b) testimony 
.of P. W. 4, the only eye-witness; (c) dying 
declaration first made by the deceased 
before P, Ws. 2, 3 and 4 at the earliest 
, opportunity and again, subsequently. be- 
fore P, W. 1; (d) evidence of conduct of 
-the accused in. absconding soon after the 
occurrence; and (e) the element of false 
defence, - - 


7, The deceased and the accused 
persons are first cousins, Mayadhar, father 
of the deceased and Adikanda. father of 
the accused persons, being brothers, As 
stated by P. Ws. 1 and 4 there was litiga- 
tion between the accused and the deceas- 
ed prior to the occurrence and that they 
were not pulling on well since long, The 
deceased had commenced a criminal pro- 
ceeding against the accused, their brother 
and father which was pending by the date 
of occurrence, The subsisting ill-feeling 
and litigation is also admitted by the ac- 
cused in their statements before the Ses- 
sions Court. The records of the criminal 
case have been filed which show that the 
case was on the allegation that the ac- 
‘cused and their relations had committed 
offences under Sections 342 and 324/34, 
Indian Penal Code and on 26-3-1974 the 
Magistrate had issued non-bailable war- 
rants against the accused persons and 
their brother and father for non-appear- 
ance jn court in obedience to the sum- 
monses issued to them. This was about 10 
days before the occurrence. There is, of 
Course, no evidence that the accused per- 
sons were cognizant of this order of the 
Magistrate. but we may presume that 
they were aware of it, because. as nor- 
mally happens, the litigants do not ap- 
pear in obedience to first summons with 
a view. to put the other side to further 
expenses by compelling him to take steps 
for fresh service but all the same keep 
watch over proceedings in court to avoid 
the possibility, of the case being decided 
ex parte against them; It is, therefore, 
quite likely that the accused coming to 
know of this ‘order became infuriated at 
the. deceased: who was ostensibly instru- 
mental in getting the non~bailable war- 
rants issued against them: The prosecu= 
tion has, therefore, established a a motive 
in ‘this case, - 


8 - The only eye-witness to the oc- - 
currence is P. W., 4::the Halia of- the de~. 
‘ceased who, has ¥elated - the following 
story. On the. date of occurrence (16-4= 
1974) which was a Tuesday: he and the de- 
ceased were. engaged. in . carrying manure 


+2 


` directed P.. Ws. 
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to the latter’s field at Madhuban Chak. In 
the morning. oef that day P. W. 1 had 


come to the dæeased’s house with a bul- © 


lock which he had borrowed’ from the 
latter, P. W. 1 and the deceased talked 
for some time and the former went inside 
the house while he and the deceased pro- 
eeeded with the manure cart towards the 
‘field, He sat in front of the cart and was 
driving it while the deceased was follow- 
ing it a few feet behind. some times catch- 
ing hold of the rear Danda of the cart 
and some times not. The read ran in 
front of the house of the accused persons. 
While nearing the said house, he found 
both the accused persons, standing near 
their front gate bare handed. Close to 
them were a number of bushes. After 
he had crossed the gate to a distance of 


about 10 to 11 cubits, he heard the deceas- 


ed shouting ‘Man Hanj Dela” and looked 
back and found that accused Sana had 
raised a Tangia at the deceased and the 
latter was holding its wooden handle and 
they were struggling, In fact, he had 
seen the Tangia being wielded by accus- 
ed Sanatan. .Immediately thereafter ac- 
cused Dharani stabbed the abdomen of tne 
deceased with the Bhala (M. O. D pulled 
it out and went inside the house carrying 
his weapon. P, W. 4 has identified the 
Bhala (M. O. J) as the weapon used by 
Dharani. On being stabbed, the deceased 
released his hold on the wooden handle 
of the Tangia and clasped his abdomen 
injury with both hands. Accused Sana 
then became free and also followed Dha- 
rani into the House also carrying the 
Tangia with him. The deceased, in the 
meantime, began running towards the un- 
cultivated paddy field of Banshi Pani 
erying “Bopa Marigali, Maa Marigali” and 
ultimately collapsed on that field. Seeing 
this, P. W. 4 shouted for help saying 
. “Babi Kie Kuade Achha Dhain Asa, Sana 
Tangiare Hani Dela, Dharani Bhala Mari 


Dela”, Hearing his shouts. P. W, 2 came 
there and was subsequently joined by 
P. W. 3. They started lifting the de- 


ceased, but ultimately laid him down on 
the field with face upwards. On being 
questioned by P. W. 2 as to what hap- 
pened, the deceased made his first dying 
declaration saying “Sana Tangiare Hani 
Dela, Dharani Bhala Mari Dela”, On di- 
rection from P. W. 3. P. W. 4 proceeded 
to the house of the deceased to inform its 
inmates about the occurrence. On the 
way, he met: P. W, 1 on the road and in- 
formed him about it. Both of them turn- 
ed back to the place of occurrence, 


P. W. 1, the brother-in-law of the če- 
ceased, directed P. W. 3 to fetch some 
water for giving t the deceased, and alse 
2 and 4 te 
manure cart immediately and make it 
ready - for carrying the deceased to the 
_ hospital. The deceased also made the 


State v. Dharanidhar (S. K. Ray d.) 


unload the- 


ALR 
“ second dying declaration to P. W. 1 in the 
following words:— ; 

barani Mohanty. Sana Mohanty 
Bhala O Tansiare Dui Bhai Misi Marti 
Dele. Mun Khata Dhari Bilaku Asuthill. 
Hathat Dharani Mohanty Bhala Maridela. 
Sana Mohanty Tangiare Hani Dela, Mun 
Au Banchiparibj Nahin, Mora Pila Chhua 
Tote Lagile.” 


-While the deceased was being carried in 


the cart from: the field to the Rasia he 
was found to be dead, Accordingly the 
cart with the dead body was stopped pad 
kept there and he along with enoiner 
villager kept watch over the deaa body 
while P, W. 1 proceeded to the police sta- 


- tion for lodging F. I. R. P, W. 4 was ad=. 


mittedly the arm servant of the deceased 
and was carrying manure io the latter's 
field, That was the second trip of manure 
he was carrying and on the first occasion 
he had also vassed the house of the ac- 
cused persons accompanied by the decease 
ed, He is. therefore, a competent wit- 
ness, He has categorically stated that he 
has seen the Tangia being wielded by ac- 
cused Sanatan and while the deceased 
caught hold of the handle thereby pre- 
venting accused Sanatan from hitting him 
with the Tangia he was immediately 
pierced by accused Dharani with the 
Bhala (M. O. 1). Though he has not seen 
accused Sanatan having actually hit anv 
part of the body of the deceased with the 
Tangia, nevertheless, it appears from the 
inquest report that there was an incised 
wound on right upper arm of the deceas- 
ed which obviously is ascribable to the 
first blow dealt by accused Sanatan, This 
gets ample corroboration from the shout- 
ing of the deceased “Han Hani Dela”, For- 
tunately. the Grst stroke of accused Sana- 
tan inflicted a small cut injury on the 
right upper arm which enabled the de- 
ceased to granple with his assailant catch- 
ing hold of the wooden handle of the Tan- 
gia thereby preventing further assaults. 
The shout “Han Hani Dela” indicates that 
he had been hit with the Tangia before 
he began grappling with his assailant. 
Immediately thereafter, within a very 
short time of this grappling. whick is des- 
cribed by P. W. 4 as twinkling of eye, 
accused Dharani stabbed the abdomen of 
the deceased with a Bhala. pulled it out 
and then went abruptly inside his house 
carrying the weapcn wiih him, Being so 
stabbed, the deceased released his. hold of 
the wooden handle of the Tangia . and 
clasped both his hands on the site of his 
abdomen wound, Accused Sanatan there- ` 
after followed his brother inside the 
house carryirg away the Tangia. P. W, 2 
corroborates P, W. 4 that the latter 
shouted for help naming both the accused 
to have killed the deceased. P, W, 3 also 
deposes to have heard P. W. 4 ‘shouting 
that the accused persons were killing the 
deceased. P. W. 1 also corroborates P, 
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W. 4 that the latter on meeting him on 
his way to the place of occurrence im- 
plicated both the accused persons as the 
assailants of the deceased. He seems to 
have also nameé the weapon of offence 
while shouting for help or relating the in- 
cident to others. as will appear from the 
testimony of P. Ws, 1. 2 and 3. His 
evidence has not been sheken in the least 
despite gruelling cross-examination. His 
testimony appears to be natural and true 
being corroborated by P. Ws. 1, 2 and 3 
and other circumstances in the case, 


9. It is appropriate to consider che 
defence plea at this stage. This plea of 
right of private defence has to be esta- 
blished by the accused, the onus being on 
them, Though they are not required to 
prove this defence plea to be true beycnd 
all reasonable doubt, yet they must show 
that it is reasonably probable. The de- 
fence case is tha: the deceased while Ðl- 
lowing the manure cart was dangling a 
Tangia from his shoulder. On seeing “he 
accused persons at the gate of their house 
he charged them with his Tangia and 
while trying to hack accused Sanatan. the 
latter caught hold of the handle of that 
Tangia end there was a struggle between 
them. Accused Dharani apprehending 
death to his brother fetched a Barchha 
and wanted to strike the leg of the ce- 
ceased. But due to the constant mose- 
ment of the deceased in course of the 
struggle with accused Sanatan the stab 
intended for the leg accidentally struck 
the abdomen. To prove that the deceased 
was carrying a Tangia with him thay 
have examined two defence witnesses, D. 
W. 1 who is a co-villager of the deceas2d 
and the accused states in chief that on 
the date of occurrence he found the œŒ- 
ceased going behind his manure cart danz- 
ling a Tangia from his shoulder, Ee. 
however, admits that he did not inforin 
this fact to anybody or even to the police 
till the date of his examination in court. 
If so. how was he cited as a defence wit- 
ness by the accused? On the contrary. he 
admits that nearly six months back the 
father of the accused persons had request- 
ed him to give evidence on the side of the 
accused, He has edmitted that Mayadher. 
father of the deceased. and his two bro- 
thers had filed a criminal case against 
him, He cannot say to whom the Tanga 
carried by the deceased belonged and ad- 
mits that he cannot even identify that 


Tangia if it is produced before the Court.’ 


For the aforesaid reasons, it is impossible 
to place any reliance on this witness wko 
appears to be a procured one. D. W, 2 s 
another co-villager of the accused and tke 
deceased, He also states that the deceas- 
ed was walking 2 to 4 cubits behind the 
manure cart with a Tangia dangling fron 
his left shoulder with the wooden hand 
resting on his chest, Subsequently et 
about 2 to 3 p.m. that day when he was 
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in the workshop of a black-smith of vil- 
lage Bhatakateni he heard about the de- 
ceased having been killed in a golmal 
from Chakradhar Raj. Natia Parida, Bha- 
rat Swain and Millu who had gathered 
there. They, however, did not disclose 
how the deceased died or who killed him. 
D. W. 2 told those persons that he had 
seen the deceased a short time before 
coming with his manure cart with a Tan- 
gia dangling from his left shoulder, Those 
persons from whom he heard about the 
killing of the deceased and to whom he 
disclosed the fact that- the deceased was 
dangling a Tangia from his shoulder im- 
mediately prior to the occurrence have 
not been examined, Without knowing . 
how and in what manner the deceased 
was killed and without evincing any inte- 
rest to know moreabout it, it is most 
unusual and unlikely for him to disclose 
the fact that the deceased was going with 
a Tangia dangling from his shoulder some- 
time in the morning of that day. He fur- 
ther admits that he cannot identify the 
Tangia carried by the deceased if produc- 
ed before him. For the aforesaid rea- 
sons this witness also does not inspire con~ 
fidence at all. It is, therefore, impossible 
to accept the defence suggestion that the 
deceased was carrying a Tangia dangling 
from his shoulder while going behind his 
manure cart just prior to the occurrence. 

It follows from the aforesaid finding 
that the defence story that it is the de- 
ceased who chased accused Sanatan with 
his Tangia and that the latter in order to 
avoid infliction of blow with the Tangia 
caught hold of the wooden handle and was 
struggling with the deceased at-the time 
is not true. Therefore, the right of pri- 
vate defence of person does not accrue 
to accused Dharani, according to the 
prosecution evidence which is acceptable. 
It is accused Sanatan who was the ag- 
gressive party and had. in fact, succeed- 
ed in inflicting one incised wound on the 
upper right arm of the deceased which 
was found by the I. O. at the time of in- 
quest. This clicks with P. W. 4’s evidence 
that he heard the deceased shouting “Han 
Hani Dela”. . 

10. It is in evidence that the de- 
ceased made dying declaration twice. once 
before P. Ws. 2 and 3-and subsequently 
again before P. W. 1. P. W. 2 questioned 
the deceased who- had his senses and 
power of speech unimpaired as to what 
happened to him. The deceased said that 
accused Sana and Dharani assaulted him 


with Bhala and Tangia, and that he would 


not survive. He is entirely corroborated 
by P. W., 3 in this respect... His second 
dying declaration was made to P, W. 1, 
is own brother-in-law. The dying 
declaration made by the deceased to P, W. 
1 is in the following words:— 
“Dharani Mohanty, -Sana Mohanty 
Bhala O Tangiare Dui Bhai Misi Mari 
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Dele, Mun Khata Dhari Bilaku Asuthili. 
Hathat Dharani Mohanty Bhala Maridela. 


Sana Mohanty Tangire Hani Dela. Mun Au - 
’  Banchiparibi “Nahin, 


-Mora Pile Chhua 
Tote Lagile.* 


This dying declaration is a little more in 


detail than -the laconic declaration made - 
to P. Ws. -2 and 3, It is natural because . 


= P. W. 1 is his own brother-in-law, In es- 


`: sence, these dying declarations implicate 


accused Sana having assaulted him with 
Tangia and accused Dharani with a Bhala. 
The deceased, as already stated. is the first 


cousin of the accused persons and this: 


occurrence took place in broad day light. 
According to the witnesses, as corroborat- 
éd by medical evidence the deceased was 
conscious and his power of speech and 
thought had not been -impaired despite 
stabbing of his abdomen and pretruding 
of his intestines. He had the capacity to 
remember the facts about which he made 
a declaration to P. Ws. 1. 2 and 3, These 
dying declarations were madé at the ear- 
liest opportunity and were never the re- 
sult of any tutoring by interested parties. 
It is also corroborted by the direct testi- 
mony of P. W. 4. In our opinion. the dy- 
ing declarations, judged in the light of the 
evidence of the eye-witness and other 
surrounding circumstances on record, are 
truthful versions as to the circumstances, 
as to the manner of death of the deceased 
ans Si to his arsalants who paused that 
eat 


11, In view of the failure of the 
defence plea of right of private defence 
of person and in view of the acceptance 
of the story as unfolded by the vrosecu- 
tion to be true, it is now to be seen what 
offences have been committed by the ap- 
pellants. 


Accused Sanatan has been convicted 
under Section 302/34, Indian Penal Code. 
It -is the settled position of law tnat to 
invoke Section 34, Indian Penal Code the 
prosecution must establish common inten- 
tion and prove that the criminal act was 
done in concert pursuant to a pre-arrang~ 
ed plan, In inferring conimon intention 
from the evidence on. record. one must 
keep in the forefront of his mind the dis- 


tinction between the common intention’ 


and the same or similar intention, though 
the dividing line ` between them is often 
very thin, If this distinction is overlook- 
ed, miscarriage of justice is likely to oc- 
eur. It is equally well settled that. infer- 
ence of common intention should never be 
reached unless it is a necessary inference 
‘Jdeducible from the circumstances of the 
- case. 


. The evidence of P. W. 4, the only 
eye-witness in, the case, is not such as to 
lead to the necessary inference that there 
. was a prior meéting of the minds of the 
two accused’ persons. When P. W. 4 first 
saw the accused persons they were Stands 
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ing in front of their gate which is natu- 
ral, They. were then completely unarmed 
and bare handed, The mere fact that 
suddenly both the accused persons procur- 
ed their weapons from somewhere wouid 
not necessarily lead to an irresistible in- 
ference that both the accused persons had 
entered into a pre-arranged vlan to mur- 
der the deceased. Their subsequent con- 
duct also does not improve the Position of 
the prosecution. The evidence is not such 
as to constitute a foundation for the con- ` 
clusion that a common intention has been 
made out and not a same or similar in- 
tention, Therefore, Section 34, Indian 
Penal Code, in our opinion, cannot be in- 
voked against accused Sanatan. His con- 
viction under Section 302/34, Indian Penal 
Code is, therefore, set aside. He is, how- 
ever, liable for his own act of causing the 
jricised wound on the right forearm of 
the deceased with the Tangia which is an 
instrument for cutting and stabbing and 
if used as a weapon of offence, is likely 
to cause death. He is, accordingly, ccn- 
victed under Section 326. Indian ; Penal 
Code and sentenced to five years’ rigorous i 
imprisonment, ‘ 


Coming to accused Dharani, it will 
be seen that there is neither any direct 
evidence nor any circumstance of.a con- 
clusive nature ‘proved in the: case which 
can be said to rebut his story that he as- 
saulted deceased to save his. brother 
thinking and believing that the deceased 
will ultimately overpower his brother and. 
kill him. : The evidence of P. W. 4 is that 
raising of Tangia by Sanatan to assault 
the deceased followed by his struggle with 
the latter and the stabbing by accused 
Dharani took place in quick succession, 
leaving no appreciable time for Dharani 
to rush into the house and procuré. the 
Bhala.. It raises an inference that Dha- 
rani had kept himself armed and ready to < 
assault the deceased. But there is no evi- 
dence as to the distance between the gaie 
and the house and as to where the Bhala 
was in the house and whether it was ər 
was not possible for Dharani to` procure 
that weapon quickly. The evidence is 
also not clear as to whether there was any 
struggle preceding the .shouts of ‘the 
deceased. If there was any such preced- 
ing struggle, it. would give accused 
Dharani‘ sufficient time to procure ‘his 
weapon before attention of P. W. 4 was 
drawn by the shouts of the deceased. 
These possibilities being there. the de- 
fence story of Dharani has necessarily to _ 
be accepted and he is to be. given- the. 
In fact, as the evidence . 


and the deceased merely struggling with 
him to save his own life, it gave, in actua- 
lity no right of private defence of: person 
to Dharani against the deceased. though 


. he might have erroneously thought that 


he had such a right on account of ‘the way 
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‘in- which the struggle was probably pro- 
ceeding making him think that. the deceas- 
ed might ultimately get the upper hand 
-of accused Sana. It would not still give 
-him that right. Right of private defence 
-of person does not arise on account cf a. 
mistaken notion as to its existence. Thus, 
being deprived of his claim of right of 
-private defence of person, accused 
Dharani would be guilty of an offence of 
culpable homicide. It is now to be seen 
whether such an offence amounts 
murder or not. Accused Dharani has 
stated in his 342 Cr, P. C. statement that 
he aimed a blow at the leg of the deceased 
to incapacitate him, but it struck him on 
the left side of his abdomen. Though he 
wants to change the weapon of murder 
from Bhala. as proved by the prosecution, 
to Bafchha, nevertheless, he has discsos- 
.ed his intention at the time to be only to 
_incapacitate the deceased and not to case 
his death. He gave only one blow and 
‘shortly after the occurrence he surrender- 
ed along with his co-accused at the pozice 
station, of course after absconding for 
sometime, There is also no evidence or 
circumstance proved in the case which 
would rebut- this statement of accused 
Dharani. It must necessarily’ be accept- 
‘ed, as he-says, that he had no intention to 
cause the death of the deceased, or to 
cue such bodily injury as he knew to 

be likely to cause death or was sui- 
cient in ordinary course of nature to 
cause death but only to incapacitate Kim 
iby hitting at his leg. Further. the cri- 
ginal act of hitting the leg of the deceas- 
ed intended was not so imminently dan- 
gerous as must, in all probability, cause 
death or such bodily injuries as is likely 
to cause death. In the circumstances. it 
would be an offence of culpable homic-de 
not amounting to murder, Though he 
hag no intention to kill the deceased, he 
‘Imust, however, be imputed with the 
knowledge that the stroke might cause 
death, but not must. in all probabilicy, 
cause death, if accidentally it hit the vical 
part of the deceased, as in fact it did and 
caused death, but he had no intention to 
‘cause death or such bodily injury as is 
likely to cause death, Therefore. this 
case would come under Part II of Section 
304, Indian Penal Code. We would. there- 
fore, set aside his conviction under Sec- 
tion 302. Indian Penal Code and conv-ct 
. |bim under Part II of Section 304, Indian 
Penal Code instead and sentence him to 
ten years’ rigorous imprisonment. 


12. In the result, therefore, tie 
death reference is discharged, The. cri- 
minal appeals are allowed in part to the 
following extent. Conviction of accused 
Sanatan under Séction 302/34, Indian 
Penal Code is set aside and it is converted 
into one under Section -326. Indian Penal 
Code instead and he is sentenced to five 
years’ rigorous imprisonment. Conviction. 
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of: accused Dharani under Section 302, 
Indian Penal Code is set aside and it is 


- converted into one under’ Part JI of Sec. . 


304, Indian Penal Code instead and he is © 
sentenced to ten years’ rigorous impri- 
sonment, . 


13. ‘Death reference is discharged. 


Criminal appeals are allowed in part. 


I agree. : 
Order accordingly, 


to. 
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.Ratnakar Mohanty, Petitioner v. 
Jugal Kishore Patnaik, Respondent. 
Election Petn, No. 1 of 1974, D/- 16-6- 
1975. 
(A) Representation of the People Act 
(1951), S. 9-A — Applicability — Conside- 
ration — Essentials to be proved — Bur- 
den lies on person who asserts disqualifi- 
cation, 


` In order to invoke the provisions of 
S. 9-A the following ingredients have to 
be conclusively established. 


(a) There must be a contract between 
the person against whom S. 9-A is being 
invoked and the State. 

(b) Such contract must be for execu- 
tion of amy works undertaken by the Gov- 
ernment. 

(c) Such contract must have been en- 
tered into with such person in the course 
of his trade or business, 

(d) Such contract must be subsisting 
on the date of filing of nomination paper. 
The legislative intent in enacting S. 9-A 
Qamely, that candidates must be free to 
perform their duties without any perso- 
nal motive being attributed to them and 
existence of a subsisting contract that 
raises a possibility that such a person 
after his successful election may get con- 
cessions for himself in the performance 
of his contract, has to be kept in view in 
considering the: applicability of S. 9-A. 

' (Para ’7) 

‘In such a case the burden lies on the 
person asserting disqualification resisting 
the election petition. (Para 7) 


(B) Representation of the People Act 
(1951), S. 9-A — Applicability — Contract 
with Government in individual personal 


-capacity — Unenforceability — Non-com- + 


pliance with Art, 299 — Disqualification 
attracted — O ka behalf of Society 
or Company, e ertian — 
(Constitution of Tadia, Art, 299), . 
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Under S. 9-A even where there is 
written contract by a person with the 


Government which is not enforceable by: ` 


‘reason of a formal defect of not having 
been executed in accordance with Art. 299. 


qualification is attracted. This is so Be- 
cause there is always a possibility of the 
Government subsequently ratifying: the 
Same especially when such contract is for 
benefit of the Government. AIR 1969 SC 
_ 802, Rel, on.. (Para 7) 

Such a disqualification will however 
not be attracted where a person has en- 
tered into a contract not in his 


- Company or Society or a Gram Pancha- 
yat having a distinct personality of its 
own, AIR 1971 SC 1943; AIR 1959 SC 876; 


1970 UJSC 334 and AIR 1973 Orissa 60, ` 


Rel, on. (Paras 7 and 13) 

(C) Representation of the People Act 
(1951), Ss. 81, 82 and 83 — Non-compli- 
ance with S. 81 — Onus — Onus lies on 
person who alleges such non-compliance 
_ — Certificate as per Rules — Presump- 
tion. ((1) Evidence Act (1872), S. 114 (g); 
(2) Orissa High Court Rules, Er. 6, 7 and 


Where an election petition is resisted 

_on the ground of non-compliance with 
'S. 81 in that an attested copy. was not fil- 
- ed along with petition and on the basis of 
„a certificate as endorsed on the petition 
on its presentation it is seen that there 

was no defect amd the Registrar, the 

Stamp Reporter and Peon are not examin- 

_ed, the presumption is that an attested 
* eopy was filed along with the original 
election petition and it is for the respon- 
. dent to rebut that presumption, as also 
_to discharge his initial burden of esta- 
blishing his objection as to maintainabi- 

lity of election petition on zccount of non- 

compliance of S. 81 (3) of the. Act, AIR 

1964 Madh Pra 137, Rel. on.” (Para 14) 

Cases Referred: Chronological Paras 


AIR 1975 Orissa 184 = ILR (1974) Cut 64-- 
l “14 


‘ ATR 1973 Orissa 60° > T 
AIR 1971 SC 1943 = 1971 Jab. LJ 927 7 

(1971) 3 SCC 870 = 1970 UJSC 334 7 

AIR 1969 SC 302 = (1969) 1 SCR 351 8 

AIR 1964 Madh Pra 137 = 1963 Jab A 
553 

AIR 1959 SC 422 = -1959 Supp (1) SCR oa} 


AIR 1959 sc 876 = 1959 Supp (2) SCR. T 


(1953) 8 Ele IR 300 (Ele. Tribunal Foiza. 
bad} 15 
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individual capacity but on behalf of some’! 
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A, Das, S. Misra-2, S. N. Mitra, M. S. 
Panda and A, Mohanty, for Petitioner; S. 
Mohanty, S, D. Das, A. S. Naidu, B. B. 
Mohanty and F. K. "Biswal, for Respon- 


` dent. 
of the Constitution, nevertheless the dis- - 


ORDER :— The lest general election 
to the Orissa Legislative Assembly was 
held in the month of February, 1974 pur- 
suant to.a notification calling upon all, As- 
sembly -Constituencies in - the. State of 
Orissa to elect members to the’ said As- - 
sembly. In the notification a period be- 


tween 22nd to 29th of January, 1974 was 


fixed for filing of nomination papers. The’ 
date for scrutiny of nomination papers 
was specified to be held on 30-1-74. Poll- 
ing for the election took place on 26-2-74 
and the result was declared on 28-2- 74. 


2. Bhadrak Assembly constituency 
is a single member general constituency. 


` From ‘this zonstituency four nominztion 


‘papers were duly filed in favour of the 
petitioner. The respondent also was nomi- - 
nated as a candidate for election from 
this constituency and nomination. papers 
were duly presented on his behalf. At 
the time of scrutiny an objection was ` 
raised atthe instance of one’ Balaram . 
Sahu before the Returning Officer that the 
petitioner was disqualified for being cho- 
sen as a member of the Orissa Legislative 
Assembly as there subsisted contracts en- 
tered into by him with the Government 
of Orissa for execution of works undere 
taken by that Government under Sec. 9-A 
of the Representation of the People Act, 
1951 (hereinafter referred to as the ‘Act’). 
Some certificate cases were produced be- 
fore the Returning Officer which had been 
filed by the Block Development Officer, 
Bkadrak and the Sub-divisional Officer, 
Bhadrak against the petitioner for realisa- 
tion of amounts which were alleged to ba 
the amounts due under & contract. entered 
into by the petitioner with the. Govern- 
ment of Orissa for execution of works 
undertaken by the latter, Though those 
certificate cases did not relate to any con- 
tract or contracts as envisaged under Sec- 


‘tion 9-A of the Act, nevertheless, the Re- 


turning O-ficer held the petitioner to be 
disqualified under the said section. and re- 
jected his nomination papers. - 


_ 3. Records of two certificate. cases 
were produced before the Returning Offi- - 
cer. One related to Certificate Case No. 
15/Misc. of 1968-69 and the other related 
to Certificate Case No. 33/P: of 1962-63. 
The Certificate Case No, 15/Misc. .of 1968- 
69 was a Gemand under Section 121 (2) (a) 
of the Gram Panchayat Act in respect of 


~ 
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dues under four alleged contracts. The 
Certificate Case No. 33/P. of 1962-63 relat- 
ed to an amount paid by the Block Deve- 
lopment Officer, Bhadrak to Rahanj G-am 
Panchayat from the funds of Bhacrak. 
Panchayat Samiti, The petitioner was 
then the Sarpamch of Rahanj Gram Fan- 
chayiat under the Bhadrak Panchayat Sa- 
miti. The respondent in his written state~ 
ment gave some instances of contract be- 


sides those referred to. by the Returring - 
Officer. Again, during trial, he amemded . 


his written statement by imcorporazing 
nine further instances of subsisting con- 
tracts between the petitioner and ` the 
State Government. ` 


Objection to .- this emendment was 
raised by the petitioner on the ground 


that the enquiry by the Tribunal musi be . 


confined to only those matters as to <lis- 
qualification which were raised before the 
Returning Officer and the field of en- 
quiry cannot be enlarged by adducing 
evidence of further instances of subsisting 
contracts. This was overruled on the basis 
„of a Supreme Court decision renderec in 
the case of Veluswami Thevar v. Raja 
Nainar, AIR 1959 SC 422, where it as 
held that the enquiry before the Tribunal 
is not restricted to the. material placed 
before the Returning Officer and that all 
evidence bearing on that ground can be 
adduced before the Tribunal. The proce2d- 
ing before the Tribunal being of the aa- 
ture of an original proceeding as contrast- 
ed with a proceeding by way of an appeal, 
it is open to a party to put forward all 
other grounds of disqualification against 
the petitioner and not be restricted to ene 
ground of disqualification raised before 
the Returning Officer. Thus, it appears 
that a party cannot only place more mate- 
rials than those placed before the Retucn- 
ing Officer relating to the same ground of 
disqualification but also can raise other 
grounds of disqualification: than the me 
raised before the Returnirg Officer, 


4. On 12-4-74 the petitioner pre- 
sented his election petition under. Sec- 
tions 80 to 83 and Section 100 of the Act. 
denying existence of any disqualification 
under Section 9-A thereof. The respcm- 
dent filed his written statement on. 28-8- 
74 in which he pleaded, inter alia, that 
(a) the election petition was not accompa- 
nied by any copy attested to be true copy , 
under the signature of the petitioner sor 
which the petition was liable to be d.s- 
missed and that such a copy had not ben 
served on him; (t) the nomination papers 
filed on behalf of the petitioner were rot 
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in accordance with rules and, accordingly, 
were invalid; and (c) the petitioner was 
disqualified under Section 9-A of the Act 
not only on account of the subsisting con- 
tracts covered by the 3 certificate cases, 
namely, No, 33/P of 1962-63, No. 15/Mise. 
of 1968-69 and No. 26/Misc. of 1965-66, 
but also by nine other subsisting con- 
tracts, instances of which were subse- 
quently furnished by way of amendment. 


5. The following issues ‘were 


_framed:— 


1. Is the election petition liable to be 
dismissed for non-compliance of Sections 
$1, 82 and 83 of the Act? 

2, Whether the nomination papers fil- © 
ed by the petitioner were in substantial 
compliance of Sections 33 and 34 of the 
Act? 

3. Was the petitioner disqualified 
under Section 9-A of the Act having sub- 
sisting contracts with the Government of 
Orissa in course of his trade or business 
for execution of work undertaken by the 
Government on the date of filing of the 
nomination papers? . 

The parties adduced evidence on 
these issues, 

Issue No. 3 

6. The third issue being the most 
essential issue in the case, is taken up 
first, 

7. Section 9-A of the Act provides 
as follows:— 

“9-A. Disqualification for Govern- 
ment contracts, etc.— A person shall be 
disqualified if, and for so long as, there - 
subsists a contract entered into by him in 
the course of his trade or business “with 
the appropriate Government for the’ sup~ 
ply of goods to, or for the execution of 
any works undertaken by, that Govern- 
ment. i 


; rr nee For the purposes of 
this section, where a contract has been 
fully performed: by the person by whom 
it -has been: entered into with the appro~ 
priate Government, the contract shall ‘be 
deemed not to subsist by reason only of 
the fact that the Government has not per~ 
formed ‘its part of the _contract either 
wholly or in part.” `. 

To invoke Section 9-A of the Act 
_ against the petitioner the following in- 
' gredients (excluding ingredients not ap- 
plicable in the present case) must be esta- 
blished conclusively, namely:-— 

(a) There must bé a contract between 
the petitioner and State .of Orissa; `- 
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(b) Such contract must be for execu- 
tion of any works undertaken by Govern- 
ment of Orissa; i 

(c) Such contract must have been en- 
tered into with the petitioner in course of 
his trade or business; and 

(a) Such contract must be subsisting 
on the date the petitioner filed his ngmi- 
nation paper. 

’ Though the right of a person ‘to stand 
for an election is a valuable right, he is 
disqualified from exercising such right if 
he holds a contract with the Government, 
because it is the essence of the law of 
election that the candidates must ke free 
to perform their duties without any per- 
sonal motive being attributed to tham and 
the subsisting contract raises the vossibi- 


lity that such a person after his success- 


ful election may get concession for him- 
self in the performance of his contract. 
This legislative intent in enacting Section 
9-A has to be kept in view in considering 
jf the provisions of that section would 
apply to the facts of the present case. 
There is another principle which has also 
to be kept in mind. Where a written con- 
tract by a person with the Government is 
not enforceable by a suit in a court of law 
by reason of the formal defect of the same 
having not been executed in accordance 
with Article 299 of the Constitution, 
nevertheless, the same would operate as a 
. disqualification under the secticn, be- 
eause.there is always a possibility of tne 
Government subsequently ratifying the 
same specially when such a contract is for 
the benefit of the Government (see the 
ease of Abdul Rahiman Khan v, Sadasiva 
Tripathi, AIR 1969 SC 302). Again it has 
been laid down in the same case that ifa 
contract which at one stage was tnenfor- 
ceable by reason of formal defect is sub- 
sequently ratified by the Government and 
the parties treat the relation between 
them as contractual, it will operate as dis- 
qualification. 


Where a person who is a Chairman 
of a Company which has a personality of 
its own distinct from the individual per- 
` sonality of the Chairman, stands for an 
election, he will not incur disqualification 
by reason of the fact that the company, 
as such, has entered into a contract with 
the Government. There are two Supreme 
Court cases which have taken this view. 
In. the case of Mangilal v, Krishnaji Rao 
Pawar, AIR 1971 SC 1943, the Supreme 


Court dealing with Section 9-A of the Act 


has laid down:--- 
x It is clear that this section only 


ETTE 


covers contracts which have been entered 
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into by a person in the course of his trade. 
or business with the appropriate Govern-' 
ment for the supply of goods to or for the 
execution or any works undertaken by -that 
Government......... But, in our opinion,’ 
the contract of supply of electricity by 
the Electric Supply Co, can by no means 
be considered to be a contract entered into- 
by respondant No, 1 in the course of his 
trade or business by reason merely of the 
fact that he was at the relevant time 
Chairman of the Board of Directors of the 
Company. It is not possible to describe the 
business of the Company to be the trade 
or. business of the Chairman of the Board 
of Directors, A Company registered under 

the Indian Companies Act, it is settled 
beyond dispute, is a separate entity dis- 
tinct from its shareholders. The Chairman 

of the Board of Directors of the Company 

while functioning as such cannot be said 
to be engaged in his trade or business as 

contemplated by Section 9-A of the Act. 

The legal position is so clear that the ap- 
pellant’s learned counsel after an unsuc- 
cessful attempt to: persuade us to, the con- 
trary view felt constrained not to pursue 
this point seriously.” 


In another case (Shivamurthy Swami 
v, Agadi Sanganna Andanappa, 1971 (3) 


“SCC 870 at p, 876) the Supreme Court 


was dealing with a charge of disqualifica- 
tion levied against the Chairman of a Co- 
operative Society on the ground of sub- 
sisting contract between such Society and 
the Government. Their Lordships said 
that the ccntract existing between Society 
and the Government does not disqualify a 
Chairman from being a candidate because 
the Society has a personality of its own 
distinct from that of the Chairman and 
receipt of honorarium by the -Chairman 
does not make him a partner. This Court 
as well as the Supreme Court have held 
that where Government Block works 
were entrusted to Gram Panchayat and 
were undertaken by the contractor not in © 
his own name but in his capacity as a 
Naib Sarpanch representing the Gram 
Panchayat Section 9-A of.the Act cannot 
be invoked against him (see the cases of 
Bhagwan Singh v. Rameshwar Prasad 
Shastri, ATR 1959 SC 876, and Lokanath 
V. Birendra Kumar, AIR 1973 Orissa 60). 


It has also to be borne in- mind | that - 
in cases, l:ke the present one, where the 
successful candidate resists the election 
petition on the ground of disqualification 
having. be2n incurred by the petitioner 
under Seccion 9-A of the Act, the burden 


‘is on him to prove-this disqualification. By 
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merely. proving -thatthe petitioner ` kad 
at some. time in the past entered into hi 
contract to execute works, the burder 
not discharged and it Has. ‘further to be 
established that the contract was subsst- 
ing on the crucial date, and where, as in 
the present case, there is silence on bekalf 
of both parties to some alleged contrac as 
to its execution, it would be evidence of 
acquiescence in the abandonment of he 
' contract and such contract cannot be keld 
to be a subsisting contract. 


8. Keeping the aforesaid principles 
and the ingredients ‘of Section 9-A of- -zhe 


Act in mind; it has to be judged if the pe- 


titioner has incurred disqualification an- 
der the said section. 

The respondent has.given evidence of 
a number of instances of such contracts 
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- respect of construction of R. C. deck- 


. into any contract with the 


x 


which are said to. be subsisting on the cate © 


of filing of the nomination papers. Mr. 
Mohanty, the leerned counsel for the ~2s- 
pondent, has confined this issue. to he 
following. fifteen contracts, which are:— 

(1) Repair of piimaty school WAN 
School), 

(2) Construction of: alei on Cha- 
Tampa-Sabrang Road, 

“(3) Improvement of Kodbaruan L P. 
School, 

(4) Advance made for procuremen~ of 
paddy, 
f (5) Rahanj Grain Gola, 

(6) Construction of Grain Gola at 
Asura, 
. (7) Purchase of paddy under Grain 
Gola Scheme, 


(8) Wooden . culvert - at Jamujhzdi- - 


Khirkona Road, 

(9) R. C. Decking culvert on Janu- 
jhadi-Khirkona Road, 

(10) Extension to R.C. B. L. M. E. 
School; ; 

- (11) Improvement of Pagoda MLE, 
Improvement of Bania L. = >, 
100 

(13) Improvement of Chandigaon M. 
E. School, : 

(14). ‘Excavation of a new tank ; in fod- 
der firm at Kodbaruan, and ~ 

(15) Construction of M, E. School. Fos- 
‘tel building for girls ‘at Chandigaon. ` 


Except one contract, which is for car- 
chase of paddy under Grain Gola Scheme, 
the others are contracts. of construcion 


of buildings, culverts and excavation of 


tank. Of them; two written contracts are 
forthcoming-—- one in respect of construc- 
tion. of wooden culvert ‘on. Jamujh=di- 
Khirkona ‘Road and the- other_ in 


ing culvert.on Jamujhadi-Khirkona. Road. 
Both these contracts are F-2 contracts. In 
respect of the remaining contract works 
there is no written agreement. ` 


9. The petitioner's plea is that he- 
executed the aforesaid projects in the 
capacity as the Sarpanch of Rahanj Gram 
Panchayat and that he had not entered 
Government 
of Orissa for execution of the works. 
There was, therefore, no contract between 
him and the Government of Orissa as en- 
visaged under Section 9-A of the Act, It 
is further. urged that these projects were 
not undertaken by- the Government of 
Orissa for execution of which he is alleg- 
ed to have entered into contract with it: 
In view of this plea, it is necessary to re- 
capitulate the background of the scheme. 
in pursuance of which the aforesaid works 
were undertaken by the petitioner for 
execution. The background ‘scheme has 
been stated in the case of Lokanath Pra- 
dhan v. Birendra Kumar Sahu, AIR 1973 
Orissa 60, in the following words:— . 


“After India became independent, for 
all-round ‘development of the country 
five-year plans were undertaken.. During 
the Second Five-Year Plan which began 
after March 1956, National Extension Ser- 
vice Blocks were extended throughout the 


` country with a view to enlisting: partici- 


pation of the people in the planning and . 
executing of rural schemes of planned. 

development, Development of Panchayats 
as institutions actively responsible for vil- 
lage. development was one of the items 
approved for implementation, It was dur- 
ing the Second Five-Year Plan . period 


_ that a*block was established: at Gaisilet in 


the district of Sambalpur- some time in 
1958. i 


A gram “panchayat was also in the 
existence in the area constituted under the 
Orissa Gram Panchayats Act (15 of 1948) 
by then. The principle -of decentralised 
administration and development of Pan- 
chayati Raj led to passing of the Orissa 


Panchayat Samiti and Zilla Parishad Act -` 
.(T.of 1960). At the district level the Zilla 


Parishad; at the Block. level the Pancha- 


-yat Samiti and as the primary unit the 


Gram Panchayat were intended to be in 
charge of rural administration and deve- 
lopment. Accordingly, a three-tier system 
was introduced, The Gram Panchayat, -the 
Panchayat .Samiti and ‘the Zilla Parishad 


were intended to function from the vil- 


lage level to the district level within their 
defined’ assignments: ediilces see 
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The Supreme Court in the case of 
Bhagwan Singh v, Rameswar Prasad 
Shastri, AIR 1959 SC 876, speaks of this 
scheme in the following words:— 

. The Second Five-Year Plan 
. published by the Planning Commission in 
-1956 shows that the programme of start- 
` ing these works was treated as a part of 
i the co-operative movement and the Com- 
mission had therefore recommended that 
„the States were to sponsor and assist ac- 
tively in the organisation and develop- 
ment of Village Panchayats which was an 
important constituent of the 
of fostering corporate life in the rural 
areas as it would promote among the rural 
. community active interest in the develop- 
.. ment programmes ‘of the. villages.. The ob- 
ject of this programme which would ope- 
rate in areas mot yet reached by the Na- 


tional Extension Service was to enable ` 


a mn a 
- of local benefit mainly with their own 
` labour. The Commission realised that the 
resources of all the States taken together 
would fall far short of the requirements 
of this Plan and so it recommended large 
- transfers of resources from the Centre to 
the States, In this connection the conclu- 
sion of the Commission was that out of 
Rs, 200 crores sanction for the year 1957- 
58, 12 crores would be required for the 
Centre for schemes undertaken or direct- 
_ ly sponsored by the Community Project 
| Administration and 180 crores were to 
form part of the balance for the States. 
‘Thus it is obvious that the basic idea un- 
_ derlying the Plan was to evoke popular 
. response to the community projects under- 
. taken in pursuance of the Plan and - to 
‘leave the execution of different works 
adopted under the Plan to be fulfilled by 


popular local agencies like Village Pan- 
chayats, - - 


This policy was emphasised ky T 


Secretary to the Planning Commission ‘in 
his communication to all State Govern- 
‘ments, No. PC/Pub/52/53 dated August 11, 
- 1953. (H-1). This communication -set out 


` the.seven categories of work which were. 


most suitable for assistance and it said 
that the local contribution in cash or kind 
or through voluntary labour together with 
-any contribution that the State’ Govern- 
ment or a local body might make should 
be a minimum of 50 per cent of the total 
cost of each’ work, The intention was to 
‘spread the’ benefit over as wide an area 
and to as many people as possible, The 
State Governments were accordingly ré- 
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quested to arrange for-a detailed scrutiny 
of the schemes before they were accepted 
and for making adequate provisions pro~ 
viding for their proper execution. ‘They 
were also required to nominate a liaison 
officer for each district or other suitable 
unit for the purpose of checking the exe= 
cution of the works and for maintenance 
of such initial accounts as might be ne~- 
cessary, This communication makes detail- 
ed provisions about financing and account-- 


ing. procedures to be followed and requir- 


ed the State Governments to make `proe 


. gress reports from-time to time.” 


10. Panchayati Raj was first.intro~- 
duced by enacting the Orissa Gram Pan- 
ehayats Act, 1948 (hereinafter referred to 
as the ‘Panchayat.Act’) and creating 
thereunder statutorily Gram Sasans and 
Gram Panchayats. It was further supple- 
mented, by Orissa Panchayat Samiti Act, - 
7 of 1959 (hereinafter referred to as the 
‘Samiti Act’) which was enacted on 15th 
February, 1969. Gram Sasans and Gram 
Panchayats were constituted by notifica~ 
tions issued under Section 5 of the Pan- 


:chayat Act. Gram Sasan so constituted be~’ 


comes body corporate having perpetual 
succession an a common seal with power 
to acquire and hold property, to enter 
into contracts and to do all other things 
necessary for the purpose of carrying out 
the provisions of this Act and may sue or ` 
be sued in its corporate name, Section 7 
provides that there shall be for every 
Gram Sasan a Gram Panchayat as con- 
stituted under Section 10 and save. as 
otherwise expressly provided by or under 
this Act the powers, duties and functions 
of the Gram Sasan shall be exercised. 

performed and discharged by the said 
Gram Panchayat. By Section 8 the execu~ 
tive power of a Gram Panchayat ‘for the 
purpose of carrying out the provisions of 
this Act is to be exercised by the Sar- 
panch elected under Section 10 who shall 


-act under the authority of the Gram Pan- 


chayat. The office of- the Sarpanch is 
honorary and Section 17 vests the Sar- 
panch with the power to give effect to the 


decisions of the Gram Panchayat. and in 


certain matters to act according’ to the 
directions of the Sub-divisional Magistrate — 
within whose. territorial jurisdiction -` the 
concerned Grem Sasan is situated. Sec- 
tions 21 and 22 enumerate respectively 
the obligatory and discretionary functions 
of the Gram Panchayats: which include . 
undertaking of such works of local or” 
rural benefit as the Government may 
direct or as the Gram Panchayat by a ma- ` 
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jority of members. decide. Every Grm 
Sasan will have a Gram Fund to the 
credit of which shall be placed, inter afia, 
all sums received by way of loan or zift 
as also such other sums as may be assi=n- 
ed to it by way of special or geneal 
order of State:Government and sums ezn- 
tributed to the Gram Fund by any Dis- 
_trict.Bodrd or other local authority, 


Consequent upcn establishment of 
Gram Panchayats ard Community Dere- 
lopment Blocks in the State it was felt ae- 
cessary by the State Government to set 
up an organisation at the district ` level 
integrated with the development 
and activities at the Block and the vill=ge 
levels. With a view to .cecentralise =d- 
ministration and to effectively, co-orli- 
nate the development activities in fhe 


district and to meet the exigencies of ihe - + r 
- Sion and a common seal with power to 


-situation it was considered expedient to 
set up the Zilla Parishad at the top, Ihe 
Gram Panchayats at the base and the 
Panchayat Samities at Block level in be- 
tween, and so the Samiti Act was enac*2d. 
Section 15 of this Act provides for con=ti- 
tution of Blocks On constitution of a 
Block or a Panchayat Samiti the ducies 
and responsibilities for the execution of 
development works and all assets znd 
liabilities in respect of such works wxh- 
in the Gram shall be adjusted and apror- 
tioned as between the concerned San tis 
in such manner as the Coilector may di- 
rect and in case of any dispute the deci- 
sion of Government thereon shall be fizal. 
For every Block constituted under Sec- 
tion 15 there shall be a Block Develop- 
ment Officer (hereinafter referred to as 
the ‘B.D.0.’) to be appointed by the Goav- 
ernment, Government may nominate an 
officer or non-official person te be he 
B.D.O, The person so nominated shall be- 
come an official member of the Samiti Zor 
all purposes of the Semiti Act. Every 
Block shall have a Samiti. This Samiti 
shall consist of (a) a Chairman, who stall 
be elected by members of all the Gram 
Panchayats within the jurisdiction of ~he 
Samiti from-amongst persons who are 
elected as or are eligible to be electec as 
members of any such Gram Pancharat; 
(b) one or more of the employees of <he 
Government nominated by designaton 
from each of the Departments dealing vith 
Education, Revenue, Agriculture, Co-coe- 
rative, Vetermary, Gram Pancha=at, 
Forest, Medical, Health, Works, Welfre 
and such other Departments as may be 
notified by the Government; (c) Sarran- 
ches of the Gram Panchayats situeed 
within the Block; and (d) various otber 
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categories of persons enumerated in Sec. 
16 of the Samiti Act. Section 20 provides 
that a Samiti may from time to time by 
order specify, exercise the powers and per- 
form the functions enumerated - therein 
which include planning, execution and 
supervision of development programmes, 
schemes and works in the Block relating . 
to Community Development including 
those pertaining to Tribal Development 
Blocks for the time being recognised by 
Government as such, and such other pro- 
grammes, schemes and works as Govern- 
ment may, from time to time, by general 
or special order direct in respect of any 
Samiti, and various other types of func- 
tions also enumerated in detail there- 
under, Every Samiti shall be a body cor- 
porate and shall have perpetual succes- 


acquire and hold property, and shall enter 


into contracts and do all other things -` 


necessary for the purposes of carrying 

out the provisions of this Act and may 

sue or be sued in its corporate mame. The 

executive authority of the Samiti shall 

vest in the Chairman and it shall be his 

duty to have the resolution of the Samiti 

implemented through the B.D.O, who 
Shall be the Executive Officer of the Sa- 

miti and who, subject to rules, shall .func- 

tion under the control of the Chairman of 

the Samiti, and shall exercise such. other 
powers and perform such other functions 
as may be prescribed, Section 24 provides 
that the executive authority of the Samiti 
Shall each year prepare and place before 
the Samiti the budget estimate for the 
following year and the Samiti will finally 

sanction the said budget. Section 28 pro- 

vides that all moneys received by the 
Samiti shall constitute a fund called the 

“Panchayat Samiti Fund”, The fund shall 

vest in the Samiti and shall be applied for 

the purposes specified in this Act and for 
such other purposes and in such manner 
as may be prescribed. The B.D.O. shall re- 
main in charge of this fund and adminis- 

ter the same in accordance with the deci-— 
sion of the Samiti, i 


_ Thus, it will appear from the provi- 
sions of the aforesaid two Acts that a 
three-tier system of village administration 
was introduced, statutory bodies were 
constituted, powers were delimited and 
vested in them and the respective areas 
of operation were defined by these Acts. 
Zilla Parishad- at the top had a fund of 
its own. The Gram Sasan, like- 
wise, shall have a _ fund of its 
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own. ` These statutory bodies are ` body 


corporates ‘with power to hold and acquire - 


property and all works of rural develop- 
ment or for local benefit are to be under- 
taken and executed by the Gram Pancha- 
yats through their Sarpanchas, whether 
directions for execution of such works 
_ come from and funds provided by the Sa- 
' mitis or they come from State Govern- 
ment ‘arid funds provided through the 


- B.D.O. The basic situation remains the 


same, that is to say, undertaking and exe- 
cution -of such works will be by Gram 
Panchayat through Sarpanch, irrespective 
of the nature of financing and accounting 
procedures to be followed by B.D.O. de- 
pending upon the mature of resources re- 
ceived by him and whether or not direc- 
tion to execute such werks comes from 
the Samiti or Gram Panchayat by means 
. of a resolution or from the Government 
- directly to the B.D.O. 


The aforesaid position is made clear 

by the. Government in its letter No. 1140 
(320)-XI-8/61~G.P. dated the 3rd Febru- 
ruary, 1962 issued by the Secretary to 
Government of Orissa to all Chairmen of 
Zilla Parishads and Panchayat Samitis. 
This letter is printed at page 485 of A 
Hand Book of Circulars, Volume I. It ap- 
pears from this letter that the responsi- 
bility for the implementation of rural 
development programmes belongs to. the 
Panchayat Samitis working with the 
Gram Panchayts at the village level and 
the Zilla Parishads at the district level. 
Normally the Zilla Parishad at the district 

- level has to exercise the role of a super- 
visory and co-ordinating authority and 
distribute funds allotted to the district 
among different Panchayat Samitis in 
consideration of the local requirements. 
‘The main executing agency is the Pancha- 
yat Samiti, because it has the advantage 
of utilising the services of the Block En- 
gineering personnel. The procedure to be 


followed for execution of works by the’ 


Panchayat Samiti or the Zilla Parishad, 
as the case may be, is laid’ down in a_ set 
of rules known as Orissa Zilla Parishad 
and Panchayat Samiti Accounting ` Proce- 
dure Rules, 1961. With the introduction of 
Panchayat Raj, Gram Panchayats . were 
more closely associated with development 
works and were made responsible for 
. planning and execution - of .development 
works and programmes in théir respec- 
tive areas. The rules framed for execution 
of development works by or through the 
agency of the Gram Panchayats are clas- 
sified into three categories, viz.: (1) works 
taken up out of their own resources, (2) 
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works taken up out of allocation of funds 
for. specific -purposes made by the Pancha- 
yat Samiti and (3) works taken up out of 
allocations made by Government for spe- 
cific purposes by way of loans or grants- 
in-aid either directly or on the advice of 
the Panchayat Samiti, Government of 
Orissa in the C.D, & P.R. (G.P.). Depart- 
ment-in notification No. 15173- XXX-41/63- 
G.P. dated 13th September 1963 (printed 
at page 379 of A Hand Book of Circulars, 
Volume II) directed that any scheme for 
advance of cash loans by Government to 
cultivators and repayment thereof in the 
shape of paddy through the agency of the 
Gram Panchayat shall be operated under 
the control of the Gram Panchayat who 
shall be responsible for all matters neces- 
sary therefor and incidental thereto. Sums 
received by the Gram Sasan in connec- 
tion with the scheme shall stand assigned 
to the Gram Fund and the expenditure 
incurred by the Gram Panchayat for the 
purpose of the implementation of the 
scheme within its area shall be a charge 
on the said Gram Fund, It is also clear 
from the circular No. 16822-XVIII-22/65- 


` G.P. dated the 3rd September, 1965 issued 


by the Under Secretary to Government in 
the C, D. & P, R. (G. P.) Department to 
all Collectors in the State (printed at- page 
490 of A Hand Book of Circulars, Volume 
II) that all loans granted to Gram Pan- 
chayats from time to time under various 
schemes is repayable to the Government 
and steps must be taken to enforce this 
order. It is clear from the aforesaid that 
from whichever source money be’ advanc- 
ed to the Gram Panchayat, for financing 
execution of wor.s or for advancing cash 
loans to the cultivators, the sole responsi- 
bility for such execution. or advancement 
of loan is of Gram Panchayat and with’ 
money which constitutes Gram Fund. 
There is nothing in evidence of P.Ws, 9, 11 
and 13 which changes the aforesaid: posi- 
tion. Even though. specific projects are ` 
designated by Government for execution 
and money is assigned to the B.D.O. for 
executing the same, those works are ne- 
cessarily to be undertaken and. executed - 
by Gram Panchayats through Sarpanches’ 
in exercise of their statutory, obligatory © 
and discretionary fumctions ‘and duties, 
State Government has no ‘part to play. 
There is no power in the B.D.O, even 
conceding that he, apart from being a sta- 
tutory authority, is also an agent of Gov- 
ernment, to spend money on a project 
completely . independent of the Samiti and 
execute any project except through the 


agency of Gram Panchayat, The inevitable 
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conclusions which fo low from the afore- 


said. circulars and the evidence: of --wit- 


nesses and the background scheme, are 
that all projects and works which are 
executed through the agency of the Gram 
Panchayat are not works undertaken by 
the Government of Orissa, and when zhe 
Sarpanch takes the money and spends it 


in execution of such works, he does so. 


not in any contractual capacity but in 
exercise of his power vested in him by 
Section 17 of the Panchayat Act. His ace 
tion does not bring about any privity of 


contract between the Sarpanch and zhe: 


Government regarding execution of works 
which he undertakes in discharge of his 
Statutory powers and duties, Thus, nene 
of the works covered by -the fifteen îm- 
pugned contracts can be said to be a work 
undertaken by the Government. On this 
ground alone it must be held that the pe- 
titioner’ cannot be said to have incurred 
disqualification under Section 9-A of the 
Act, Similar view has been taken in the 
cases of Lokanath Pradhan v. Birenjra 
Kumar Sahu, AIR 1973 Orissa 60, and 
Bhagwan Singh v. Rameswar Prasad Saa- 
stri, AIR 1959 SC 876, 


14. I will now refer to the fiftzen 
impugned contract works which were exe- 
cuted through the agency of Rahanj Gram 
Panchayat serially. 


: (a) Item No, 1 was decided to be exe- 
cuted through the agency of Rahanj Gram 
Panchayat. The Sarpanch of the. Gram 
Panchayat, viz., the petitioner, submitted 
an estimate and took an advance of 
Rs. 400 for the execution of that werk. 
The amount allotted to the Gram Pancha- 
yat for execution of this work belongs to 
the Bhadrak Panchayat Samiti as depcsed 
to by P.W. 9 who was working at the r2le- 
vant period as Block Development Offi- 
cer, The money (Rs, 400) was receivec on 
behalf. of the Gram Panchayat by the 


Sarpanch and out of it Rs. 100 is being - 


realised from him by way of certificate 
proceeding in certificate case No, 15/Misc. 
of 1968-69. It may be noted that no ex- 
‘press resolution was passed by the Gram 
Panchayat for execution of this work 


(b) Item No. 2 relates to construczion 
‘of a culvert on Charampa-Sabarang Road: 
The Samiti sanctioned Rs. 1,500 for this 
work. Twenty-five per cent of the expen- 
ses to be incurred in executing this work 
is to be contributed by the’ local public. 
The Executive Officer of the Block pre- 
pared an estimete for this work and- as 
the work was to be executed within the 
jurisdiction of Rahanj.Gram Pancheyat, 
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the petitioner as. Sarpanch received the 
money for execution of. the work on be- 
half of the said Gram. Panchayat and. not 
in his individual capacity. This is corro- 
borated by Ext, 8 and Ext, CC, which-are 
the entries in the combined cash book, and 
by Ext. 17/a, a receipt granted by the pe- 
titioner where he has designated himself 
as Sarpanch. This last document has been 
impeached as a manufactured one, but. 
there is hardly any evidence to substanti- 
ate this allegation, Certificate case No. 15 
of 1968-69 has been started against the 
petitioner for recovery of this amount, 


(c) Item No. 3 relates to improvement 
of Kodbaruan L. P. School. The case re- 
cord Exi, P shows that the Panchayat 
Samiti by a resolution earmarked a sum 
of Rs. 500 for this work, The estimate pre- 
pared by the Executive Officer for this 
work was for Rs. 1,000 out of which 50 — 


“per cent will comprise of Government 


grant and 50 per cent will be people’s con- 
tribution. This work was to executed 
through the agency of the Gram Pancha- 
yat. The petitioner in the capacity as a 
Sarpanch received an advance amount of 
Rs. 450 towards this item of work. This 
is corroborated by Ext, 17/b, a receipt 
granted by the petitioner designating him- 
self as Sarpanch, Ext. N, the cash book 
entry also shows that this amount was 
paid in advance to the petitioner in the 
capacity. as the Sarpanch. The respondent 
impeached this Ext. 17/b as a manuface ` 
tured document, but the same allegation 


. has not been substantiated. This amount 


is also being recovered under certificate 
case No. -15 of 1968-69. 


(d) Item No. 4 relates to an amount of 
Rs. 9,983.96. which was advanced to the 
petitioner for procurement of paddy. The 
petitioner receivėd this advance by exe- 
cuting two paddy procurement agency 
agreements with the Collector (Exts. 10 
and 10/a), Ostensibly these agreements 
have been executed by the petitioner in 
his capacity as Sarpamch of Rahanj Gram 
Panchayat with the Collector, The pre- 
amble to these agreements also indicates 
that the. agreements are with the Rahanj 
Gram Panchayat through its Sarpanch, 
the petitioner. These agreements were 
executed in pursuance to a scheme intro- 
duced by the Government in exercise of 
powers under clauses (e) and (x) of Sec- 
tion 22 and clause (i) of Section 40 of the 
Orissa Gram Panchayats Act, The rele- 
vant notification is printed at page 379 of 
A Hand Bock of Circulars, Volume II It 
provides that whenever any scheme for 
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advance of cash-loans by Government `to 
cultivators’ and repayment thereof in the 
shape of paddy through the agency of the 
Gram Panchayat is to be implemented 
within its area, such Gram Panchayat, 
shall, subject to the ierms and conditions 
determined in that behalf and subject to 


~. such, further instructions as may b2 issued 
_. . from time to time in relation thereto, 
~ undertake -the contro] and administration 


of the said scheme and be responsible in 
all matters necessary therefor and inci- 
dental thereto, and the sum received by 
the Gram Sasan concerned from Govern- 
ment for advancing the loans to cultiva- 
tors and sums recovered from cultivators 
in default of repayment in paddy, shail, 
for the purposes of and to the extent ne- 
cessary for the scheme, stand assigned to 
the Gram Fund. P.W. 10 who is a Super- 
visor of Supplies says that the Govern- 
ment advances money to Gram Pancha- 
yats for procurement of paddy. Then the 
Gram Panchayats procure paddy with the 
Government money and store the paddy 
in the grain golas, Money is supplied for 
procurement of paddy by the Supply De- 
partment of the Government of Orissa 
through the Collector and the S.D.O, - to 
the Panchayat Samiti. Then he says:— 


“Disposal of the paddy procured with 
the money of the Supply Department is 
within the control of the Gram Pancha- 
_ yat: The policy of paddy procurement is 
. t procure paddy through Gram Pancha- 
yats from the producers and to sell them 


locally to needy consumers, The sale pro- - 


ceeds of such paddy is deposited in the 
Government treasury by the Gram Pan- 
chayat.” 


There is, no doubt, therefore, that the 
agreements, Exts. 10 and 10/a, were exe- 
cuted by the petitioner in his capacity as 
. the Sarpanch representing Rahanj Gram 
Panchayat to enforce the scheme of pro~ 
ecurement of paddy, The amount received 
by the petitioner in respect of item No. 4 
has been entered in the Gram Panchayat 


cash book which is Ext. 43. This was not - 


mecessary if the paddy procurement 
agency agreements with the. Collector 
were entered into by the petitioner-in his 
individual capacity. The disbursement has 
. been also shown in the cash book as per 
Ext. 47, It is obvious that whatever part 
the petitioner had played in relation to 
this transaction, was in his capacity as 
Sarpanch of the Gram Panchayat and on 
' behalf of the latter which was in accord- 
- ance with the intendment of the scheme 
just referred to above, Certificate Case 
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No, 26 of 1965-66 has been started against 
the petitioner for recovery of a part of, 
the amount. 


(e) Item No. 5 relates to construction. 
of Rahanj Grain Gola for which the peti« ` 
tioner received a sum of Rs. 3,317 as per 
B.D.O.’s cash book. This amount belongs 
to Panchayat Samiti (P.W, 9). It appears 


-from Exts. 17 and 42 that this amount 


was granted by the Government to Rahanj 
Gram Panchayat and was received by, 
the petitioner in his capacity as the Sar- 
panch. The amount was entered in the 
Gram Panchayat cash book. The entry, ~ 
Ext. GG ‘shows disbursement of the 
amount to Modern Co-operative Labour 
Contract Society for execution of “the 
work, Ext. U, the entry in the B.D.O's - 
cash book shows that this amount was’ 
issued to the petitioner for Rahanj Gram 
Panchayat. Ext. 17 was called for from 
the B.D.O., Bhadrak Panchayat Samiti and 
is in statutory form No, 13 under R. 143 
of the Gram Panchayat Rules. In the cir~ 
cumstances, this item of work is not as a 
result of any contract entered imio by the’ 
petitioner in his personal capacity with 
the State Government. Certificate Case 
No. 15 of 1968-69 has been started against . 
the petitioner for recovery of this amoung, 


(£) Item No. 6 relates to- construction 
of Grain Gola at Asura, P.W. 11: who wag 
the B.D.O., Bhadrak irom August, 1962. 
til! 1964 says that the work of: Asura ` 
Grain Gola building has been completed 
and a sum of Rs, 4,500 was paid to R. Ky, 
Mohanty, Sarpanch, Rahanj Gram Pan- 


chayat. It was measured by the Overseer 


and check-measured by him and then final 
payment was made. Ext, 20 is the detail- 
ed contingent bill im respect of several 
projects mentioned therein, out of which 
one of the projects is this item No. 6. This 
witness further says that when a work is 


~ completed, a detailed contingent bill is 


submitted in respect of that work for ad= 
justment of accounts to the Accountant- 
General, Orissa, According to this witness, 
the money for execution of this project _ 
as mentioned in Ext. 20 was advanced by | 
the Panchayat Samiti to Rehanj Gram’ 

Panchayat through its Sarpanch, Exts. 19 
and 19/a are the emtriesin the B.D.O,’s 
cash book showing payment of Rs. 4,500 
to the petitioner as Sarpanch of Rahanj 
Gram Panchayat. Certificate Case No. 33/P 
of 1963-64 has been started against the 
petitioner for realisaticn of this amount 
and in that the petitioner has denied his 
liability on the ground that he has, as 
Sarpanch, executed the entire work and, 
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accordingly, he is not liable for anything. 
From the evidence of P.W. 11 which I 
_ have no reason to discard, two conclusians 
emerge viz., that this item of work was 
. not undertaken by the petitioner in his 
individual capacity under a contract enter- 
ed into by him with the Government -of 
- Orissa, but that he was merely executag 
it on behalf of -the Gram, Pancha zat, 
through whose agency this work was ze- 
ing executed as per general policy of -he 
Government and that this work has bæn 
completed and final payment + has~ ben 
_ made and, as stich, the contract cannot be 
said to be subsisting on the date of filng 
of the nomination paper. 


(g) Item No. 7 relates to purchase of 
“paddy under grain gola scheme. The sse 
record (Ext, G) maintained in respect sf 
this. work shows that the loan granted hy 
the Government ior purchase of paddy 
` was paid to the petitioner as Sarpanch of 

Rahanj Gram Panchayat. This was as 
per resolution of the Panchayat. This p=y- 
ment was made as a result of his applika- 
tion to the B,D.O., Ehadrak (Ext. R). He 
was authorised by a resolution of fhe 
-Gram Panchayat (Ext. R-1) to receive {iis 
money to purchase paddy-for the la-ier 
and receipt has been granted by him in 
his capacity as Sarpanch (Ext. HH). This 
: transaction is a loan advanced by ~he 
, ,Government to the Gram Panchayat =or 
purchase of paddy and is not a contsact 
` for supply of goods to the Government. 
This was am interest-free loan as steed 
-by P.W. 18. Thus, Sectior 9-A of the act 
-cannot be invoked in respect of this iam 
of work, That apart, the loan incurred has 
been racaid to the Government, This ill 
appear from Ext. 49, account book of Ra- 
hanj Gram Panchayat Grain Gola wrare 
the money taker: on loan has been shcwn 
as paid back and from Ext. 49/a and Ext. 
` 49/5 which are chalans showing deposit 
of the loan money in the treasury on 2-4- 
62 and 29-11-65. P.W. 9, B.D.O., Bhadrak, 
also deposes that the cash book fer 1£30- 
61 would show that an amount of Rupees’ 
4,500 was paid to the petitioner in he 
_ capacity of Sarpanch, Rahanj Gram Fan- 
chayat on 1-7-60 for purchase of pacdy 
under grain gola scheme. It follows -nat 
the petitioner had not entered into sny 
contract in respect of this item of wors in 
his individual capacity with the Sate 
Government mor was such ¢ontract sab- 
sisiing on the date of filing of the ncmi- 
nation paper, 


(h) Leaving items 8 and 9 to be con~ 
sidered last, I all take up item No 10 ` 
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which relates to extension of R. C, B. L. 
M. E, School. The case record in respect 
of the work {Ext. 21) proves that this work 
was done partly with the money allotted 
by the Panchayat Samiti and partly by 
people’s contribution and the petitioner as 
Sarpanch of the Gram Panchayat-was ad- 


vanced two sums— Rs. 800 on 25-8-63 and ` 


Rs. 500 on 15-3-66— im accordance with 
the resolution of the Panchayat Samiti for 
construction of this work, Ext, 50/d is a 
receipt in statuicry form Ne .13 granted 
by the petitioner as Sarpanch to the Block 
Development Officer. P.W. 11 who was 
the B.D.O., Bhadrek from August, 1962 to 
1964 categorically states that Bhadrak 
Panchayat Samiti entrusted the aforesaid 
project to Rahanj Gram Panchayat for 
execution and the money belongs to the 
Panchayat Samiti. Thus this was a work 
undertaken by Rahanj Panchayat Samiti 
which was sang executed through its Sar- 
panch. - 


(i) Item No. 11 relates to the work of 
improvement to Pagada M. i. Project. A 
case record (Ext. 23) relating to this work 
was kept by P, W. 11 who was the B.D.O., 
Bhadrak then. It appears therefrom that 
Panchayat Samiti by a resolution sanc- 
tioned Rs, 1,500 for this project, This work 
was to be executed through the agency of 
Rahanj Gram Panchayat. An advance of 
Rs, 1,000 was paid to the Gram Pancha- 
yat through its Sarpanch, the petitioner, 


for execution of the said project, The - 


receipt granted by the petitioner is in the 
statutory form (Ext, 50/a) and has heen 
granted by the petitioner in the capacity 
of Sarpanch of Rahanj Gram Panchayat. 
The last order in the case record dated 
8-7-63 which is Ext. L also shows the pay- 
ment of Rs, 1.690 by cheque. That is the 
last order of the case record. From’ the . 
aforesaid evidence it is mot possible. to 


- hold that there was any personal contract 


entered into by the petitioner with. the | 
State Government for execution of .this 
work. That apart, this contract work: 
seems to have been abandoned, There’ is 


“no evidence as to whether this project was 


completed and whether any further 
money was spent on the project. This can< 
not be held to be- subsisting on the date of 
filing of the nomination paper, In respect . 
of this item the presumption of abandon- 
ment arises and the burden that such con 
tract is subsisting has not been discharged 
by the respondent. 


(j) Item No. 12 relates to the project 
of improvement of Bania L, P. Brago 
Ext, 26.is the case rectae ii respect of 
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this project. It appears therefrom and 
from the evidence of P.W. 11 that the pro- 
ject is to be executed at an estimated cost 
of Rs, 4,100 out of which the people’s con- 
tribution would be half. The balance half 
was sanctioned by Bhadrak Panchayat 
Samiti, Out of this sanctioned amount, a 
‘sum of Rs, 1,000 was advanced to the pe- 
titioner in the capacity of Sarpanch for 
execution of the project, Ext. AA is an 
entry in the B.D.O.’s cash book showing 
payment of Rs. 1,000 for execution of this 
project to the petitioner as Sarpanch. Pa- 
tently, therefore, it was not a personal 
contract of the petitioner. 


(k) Item No. 13 relates to improve- 
ment to Chandigan M, E. School Hostel 
Building for Girls. Bhadrak Panchayat 
Samiti sanctioned Rs. 1,500 for this pro- 
ject. The total estimated cost for this pro- 
ject was Rs, 3,000 out of which people’s 
contribution was Rs. 1,500, It appears 
from the case record (Ext, 24) and from 
the testimony of P.W. 11 that a sum of 
Rs. 1,500 was sanctioned by the Pancha- 
yat Samiti out of which a sum of Rupees 
1,000 was paid to the petitioner as Sar- 
panch for execution of” the project: on 
18-6-63. This work has been adjusted by 
‘way of work done for the project to the 
tune of Rs. 2,674. By no stretch of imagi- 
nation can it be said that this work con- 
stituted contract of the petitioner with 
the Government for execution of work 
undertaken by the latter. l 


(1) Item No, 14 relates to excavation 
of a new tank iù fodder firm at Kodbaru- 
an. From Ext, 27, the case record main- 
tained in respect of this work, and from 
the evidence of P.W. 11 it appears that 
the entire estimated cost for the project 
was borne by the Panchayat Samiti.. A 
sum of Rs. 1,300 was paid to the peti- 
tioner as Sarpanch from the Panchayat 
Samiti func, This project was intended to 
be undertaken and executed through the 
agency of the Gram Panchayat. 


_ (m) Item No, 15 relates to the project 
of construction of M. E. School Hostel 
Building for Girls at Chandigan. From 
the case record maintained in respect of 
this work (Exts. 28 and 28/a) and from 
the evidence of P.W. 11 it appears that 
this work, on the proposal of the Chair- 
man, Panchayat Samiti, was to be under- 
taken and executed by Rahanj Gram Pan-. 
chayat, The estimate was Rs, 6,400 out 
of which 50 per cerit was sanctioned by 
the Panchayat Samiti and 50 per cent was 
_to be contributed by the public. The peti- 


tioner, as Sarpanch, representing -the- 
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Gram Panchayat, has accepted the money 
in his capazity as Sarpanch and has grant- 
ed the receipt (Ext. 17/a) to the B.D.O., 
also in his capacity as Sarpanch, 


(n) Item No, 8 relates to execution 
of the work of construction of wooden 
culvert on Jamujhadi-Khirkona Road and 
item No. 9 relates to the work of con- 
struction cf R. C. Decking culvert on 
Jamujhadi-Khirkona Road. Two written 
contracts were executed by the petition- 
er for items 8 and 9 which are respective- 
ly Exts. FFF and EEE, These two written 
contracts ere in F-2 form. One party to 
the contracts appears to be the Governor 
of Orissa and the other party is Modern 
Labour Co-operative Contract Society of 
which the petitioner is the President. 
These two written contracts have béen 
signed by the petitioner as President of 
that Society. The terms and conditions of 
these two written contracts are identical. 
Ext. JJJ, the case record in respect of 
item No. 8 indicates that the petitioner 
was entrusted to do the work after exe- 
cuting the agreement and the order dated 
24-11-66 stows that the final bill was 
passed and a balance of Rs, 722 was to 
be paid in final settlement of the bill. It 
also records that the contractor should 
retum the material used in the tube-well. 
Later that very day an order was passed 
showing payment of Rs, 722, Clause 6 of 
these written contracts provides that on 
completion cf work, the contractor shall 
be furnished with a certificate by the 
Executive Engimeer of such completion. 
Clause 9 provides that the matcrials sus- 
plied to the contractor shall remain the 
absolute property of the Government and, 
on completion or - determination of the 
contract, shall be returned to the Engi- 
neer in cherge. Relying’ on ‘these two 
clauses, in absence of any proof of com- 
pletion certificate, and on the order dated 


` 24-11-66 in Ext. JJJ showing that the con- . 


tractor wr. to return the materials used 
in the tube-well, and, in the absence of 
any evidence that such materials have 
been returned, if was argued that the 
contract `n regard to ‘tem No, 8 must be 
held to te subsisting. Reliance was also 
placed on the evidence of R.W. 11 in this 
connection who says that if the materials 
as per order dated 24-11-66 had been re- 
turned there should have been some re- 
cord of it in the order-sneet, It is contend- 
ed, therefore, that in the absence of any ` 


record in the order-sheet showing return 


of the materials, the -ontract must be said 
to be subsisting. Exts: 55/a,.55/b, 56/a and 


” 1978 
properties; -In. the circumstances, it.: as 


necessary for- them ..to disclose-all- those © dismi 


properties. and indicate the extent of- their 

. Interest of share in the same and that their 
Corresponding values prima facie . skow 
, that they were ‘sufficient for raising ~he 
amount ‘of Court-fee in question, ‘The 
courts below, therefore, has taken a vary 
correct - -view in this case. 

8. <. Last leg of the. argument of fr. 
Sinha: which was 
"judgment: was dictated in court was fiat 
the trial Court had committed an-eror 
of. record. in. . paragraph 9 of the - order 
where, . while.. considering. . the varbus 
documents, which were filed on behal: of 

~ the petitioners to show that all ‘the izo- 
_perties acquired by them. alresdy 
“Been sold, the Court instead of appréc-at- 
ing those documents and recording a fiad- 
ing in that aspect of the matter has’ rather 
made an observation against them fhat 
those documents show that the petitior2rs 


had been dealing with the properties =nd. 
that they. were persons of affluent <ir-- 


cumstances, I permitted learned Coussel 
for the parties to work out the positior of 
the lands, whick might still be left -vith 
the petitioners, after the disposals urder 
the eleven sale deeds mentioned abeve. 
The position that obtains after that v=ri- 
- fication is that 3.20.Acres of land rar- 
chased on 4-8-1972. . (Ext, .1) for Rurzes 


20,000/- in which: the petitioner No, 1 ñas- 


‘half share and 2.20 Acres of lands,. par- 
iyompared on 20-4-1965 for Rs, 7,500/- (Ext. 
C), in which also the petitioner No. 1 has 


shares as this property -- was purchesed_ 
Trase ° 


along with four other persons, 
lands were still left with and available to 
petitioner No. 1 over: which he had t-le. 
Learned Counsel, however, contended -nat 
these properties. need not have been man- 


‘tioned in the schedule at all as they ware 


not sufficient to raise the requisite amcant 
of Court-fee to be paid on the plaint, He 
accordingly contended that the macter 
‘should ‘be remanded to the court below 


‘for recording a clear finding on this. asrect . 


of the matter. i 


9; ` In order ‘to resolve the ` conto- 
versia] questions and shorten the mater 
as already said above. I permitted: the 
‘learned . Counsel to argue the . matter - to 
‘satisfy this Court in vew of the so-called 
error of record: committed by. the . caart 
below and on examining the material fects 
ahd - the circumstances of this. case: - 


various authorities, some of -which have 
been cited earlier. in my view. ‘the peti- 









-from the 
-In : view of 
‘Ithe categorical attitude and stand ` ‘taken 
'. [by the petitioners, that they possesseé no 
jother ` properties, - except the two items 
entioned’in: the schedule; they. canno=be 
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advanced - after he, 


-and. 
in view of the proposition indicated in. 


|tioners have been guilty of concealing or ` 


heard to. be contended in this court thatthe 


Fat. 129- 


court below has failed in its: duty after 
issing. their application on the ground - 
of concealment of the properties and to 
record a further | finding. as to whether 
those properties are sufficient or not for 
the purpose. of paying the ` Court-fee in 
question, As discussed above, it is mani- 
fest that the intention of the parties was 
to suippress the properties and not to omit 
them for the reasons given by the learned 
Counsel in course of his ingenious .argu- 
ment in this Court. ‘That apart: even if 
the petitioners might have: thought in 
their wisdom that the properties were in- 
sufficient for raising. the requisite amount 


‘of Court fee I do not think that they could. 


have decided: themselves the correctness 
of their stand. In this view also, it was their 


` bounden duty to inforr:2 the Court by a 


proper disclosure of the existence of these 
properties and: then to prove by proper 
materials that in spite of these properties 
available to them, could be declared as 
paupers. ‘As already indicated above the 
scheme of Order XXXI enjoins upon an 
applicant to come to the Court with clean 
hands and honestly disclosing his all 
assets on which consideration the ‘Court 
may grant him leave to sue in pee paus 
peris. - . 
10. I do not find any mélt in this 
application and, accordingly, dismiss the. 
same with cost, Hearing fee Rs. 64/- only. 


Application dismissed, 
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. S. SARWAR ALI AND ` $ 
NAGENDRA PRASAD SINGH, JJ. 

“M/s, Speedcrafts Pvt. Ltd., Petitioner 

v: The Dist. Magistrate and others, Res- 


` pondents. 


Civil Writ Jurisdiction Case No. 2171 
of 1975, D/- 18-11-1975, 

‘(A) Defence of India Act (1971), Sec- 
tions 23, 29 and 30 — Import and content 
of power under. 

Where the public purpose for which 
a property is required is not of a tempo- 
rary character resort cannot be had to 
the provision of Section 23. 


The absence of ‘power under Sec- 


‘tion 30 to acquire property subject-matter 


of. requisition (subject to the exception 
indicated therein), is a strong ground for. 


holding. that -it is only requirement’ of a 


temporary: character which is within the 
‘purview. -of Section 23: The provision of 
Section 29 in. respect. of release is also 


. indicative of the intention of the législae . 
‘ture’ that ‘the’ requisitioned property not `’ 
acquired únder- ‘Section 30, is- fo" De: Te- 
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eased trom acquisition at “a later date. 
The power of requisition is not a sub- 
stitute for the power of acquisition. Where 
the real purport’ for the exercise of power 
is to take possession of property not for a 
temporary or fixed period, but for a usé 
which is of a , permanent nature, Sec.. 23 
is inapplicable, : (Para, 7) 


S. B. Sanyal and €. G. Bharuka, “for 


Petitioner;. Kameshwari Nandan ane and 


G. P, Jaiswal, for Respondents, . 


” SARWAR ALJ, J. :—. In this writ ap- 
plication ‘the petitioner prays for quash- 
ing of Annexure $ as- also, for issue of a 
writ of mandamus- réquiring the rëspon= 
dents to forbeár from -taking possession’ of 
the property of the petitioner in pursi- 
ance of the notice Annexure 1. This 


notice requires the Managing Director of” 


the petitioner Company to hand over pos- 
session of the land mentioned in notice 
within three days of the service thereof. 
It purports to have been issued in exer-. 
cise of power under Section 23 (1) ofthe 
Defence of India Act, 1971 (hereinafter 
referred to as the ‘Act’) read with Rule 3 
of ‘the Defence of India _.(Réquisitioning 
and Acquisition -of Immovable Property) 
Rules, 1971 (hereinafter referred to ag the 
‘Rules’). 


2. Contiguous to the Patna Aerod- 
‘rome is a block of 30 acres of lands which 
were originally leased for fifty, years, with 
option of renewal, by the Governor of 
Bihar to Hindustan Bicycle Manufactur- 
ing and Industrial. Corporation Limited, 
This lease though dated 15-9-1950 leased 
out 30 acres of lands with effect from 
30-7-1939. Later the lease of the land 
was transferred in favour ‘of Hindustan 
Vehicles Limited. There- was an English 
mortgage by. Hindustan Vehicles Ltd. in 
favour óf Bihar State Financial Corpora- 
tion. The Corporation aforesaid, by vir- 
tue of the right claimed by it under Sec- 
tion 69-of the Transfer. of Property Act 
read with Section 29 of the State Finan- 
cial Corporation Act, 1951, sold the assets 
of the factory situated on the lease-hold 
land, along with-lease-hold rights together 
with right of renewal of the said lease in 
favour of the petitioner Company by a re- 
gistered sale-deed dated 27-11-1971. This 
is how the petitioner eame in possession 
of the lease hold interest in land as alse 
the assets of the factory then existing. 
The right of the petitioner to the afore- 
said Tand as a lessee was affirmed by 
: means of a registered document executed | 
on behalf of the Governor of Bihar on 
15-2-1973, 
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3.:, The case of the ‘patitioner’ Is 
that at present out of 30 acres of land 
about 14 acres are occupied by permanent 
pucca constructions for the Factory, resi~ 
dential quarters of the Directors, godown 
and akout 50 staff quarters. The peti- 
tioner is at present catrying on the 
manufacture of road rollers and bicycles 
and claims to be the only factory of its 
kind in the State. of, Bihar. The total ins 
vestment claimed’ by the petitioner is to 
the extent of rupees one crore.. Recently 
the Company has entered into a contract 
with the Rajasthan Government for supply 
of road ‘rollers against the I. D. A. credits 
on’ global tender worth . about.” ripees 
thirty eight lakhs which supply has to be 
completed: by” 22-11- -1975 ‘according .to the 
contract, 

3-A. © On 28-9-1975. the olte An“ 
nexure .1 ‘peing under the .Signature of 
the District Magistrate, Patna, was served 
on’thée Managing Director of the Com~ 
pany. ‘The relevant part of notice is as 
follows =- ~ 

“By: virtue of the. powers conferred 
upon me . under Bihar ' Government's 
Notification . S. O. No. 1659 and. S. O: 
No. 16621, both dated 31-10-1974, I,.-V. S, 
Dubey, District Magistrate, * Patna do 
hereby: requisition ‘under Section 23 (1) of 
of the Défence of-India Act, 1971, read 
with Rule 3 of the Defence of India (Re+# . 
quisitioning and Acquisition of Immow 
able Property) Rules, 1971, the Khasmahal 
land bearing plot No. 23 of Khata No. 62 
at Phulwari Sharif, Patna with an area 
of 30 acres, originally leased out to the 


- Hindustan Bicycle Manufacturing and In- 


dustrial Corporation Limited, for public 
purpose for maintaining supplies and ser- 
vices essential for the life of the commu- 
nity i e. for immediate extension of Patna 
Aerodrome, Patna for a period ending 30th 
November 1975. 

2. Shri Fulchand Agarwal, Managing 
Director, ‘Speed Craft Private Ltd. Phul- . 
warisharif, Patna; the present occupier of 
the aforesaid Jand is directed tö hand 
over possession of the above land to Shri 
Awadhesh Kumar Singh, Addl, Collector, 
Patna within three days of the service of 
this notice upon ‘him, failing which the 
possession will be taken by the under~ 
signed.- The said Shri Fulchand Agrawal 
is further directed to remove his all arti- 
cles from the said land within the said 
period.” f 
On 30-9-1975 the Additional. District 
Magistrate visited ‘the spot and served a 
notice requiring the petitioner to remove 
a thé articles (saz-saman) : within. two 


1976. ` 


A. It may be stated that the State 
of Bihar, in purported exercise of powers 
according to the terms of the lease, has 
served a notice on the petitioner resim- 
ing that the land which is subject-metter 
of the lease. This notice dated 15-5-_975 
was served on 16-5-1975, and-if this nctice 
is valid resumption would be effective 
from 16-11-1975 the date mentioned in 
this notice. In this writ application, how- 
ever, we are not concerned with the vali- 
dity of this notice or the conseauences or 
the effect thereof. 


5. In support of the rule issuec by 
this Court three main contentions Fave 
been raised. They are: 

(a) That powers of Section 23 of the 
Act can only be exercised where the re- 
quisition is of a temporary nature and not 
of a permanent character. In the in- 
stant case the reauirement being of a per- 
manent character no action can be taken 
under the aforesaid provision; ` 

(b) Annexure 1, on proper construc- 
tion requires the demolition of 50 staff 
quarters a temple and factory as wel. as 
the removal of huge machinery per- 
manently fixed *o the earth. This is be- 
yond the purview of Section 23; 

(c) The District Magistrate in issuing 

Annexure 1 had not taken relevant consi- 
derations into account and had in perti- 
cular ignored the provisions of S. 38 of the 
Act. The action taken was also vitiated by 
irrelevant considerations and the opirion 
formed by the District Magistrate cculd 
not therefore, be said to be an homest 
opinion in the eye of law. 
Since I am of the opinion that the “pati- 
tion is fit to be allowed on the first groand 
urged on behalf of the petitioner, I do 
not find it necessary to discuss the second 
and third contentions raised on behali of 
the petitioner. 


6. In order to appreciate and judge 
the legal aspect of the first contentiom it 
would be necessary to refer to some of 
the relevant. provisions of the Act which 
I would ‘first quote and .thereafter œn- 
sider the true effect of these provisicns, 
Section 23 (1) is as follows:— - 


(1) Notwithstanding anything on- 


tained in any other law for the time being ` 


in force, if in the opinion of the Central 
Government or the State Governmen: it 
is necessary or expedient so to do for 
securing the defence of India, civil Je- 


fence, public safety, maintenance of public © 


order or efficient conduct of military ope- 
rations or for maintaining supplies - and 
services essential to the life of the ccm~ 


Speederafts Pvt. Ltd, v: Dt. Magistrate (S. AH J.) 
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munity, that Government may by order 
in writing requisition any immovable pro- 
perty and may make: such further orders 
‘as appear to that Government to be neces- 
sary or expedient in connection wih the 
requisitioning : 

-Provided that no property or part 
thereof which is exclusively used by the 
public for religious worship shall be re- 
quisitioned.” 

Section 24 which deals with payment of 
compensation, so far as relevant is as fol- 
lows ;— 

“Whenever in pursuance of Sec. 23, 
the Central Government or the State 
Government, as the case may be, requisi- 
tions any immovable property, there shall 
be paid to the persons interested com- 
pensation the amount of which shall be 
determined by taking into consideration 
the following namely: 


` (i) the rent payable in ‘respect of the 
property or if no rent is payable, the rent 
payable in respect of similar property in 
the locality; 

(ii) if in consequence of the requisi- 
tion of the property the person interested 
is compelled to change his residence or 
place of business, the reasonable expenses 
(if any) incidental to such change; 


_ (iii) such sum or sums, if any, as may 
be found necessary to compensate the per- 
son interested for damage caused to the 
property on entry after requisition or 
during the period of requisition, other 
than normal wear and tear.” 

Sections 29 (1) and 30(1) may also be 
quoted. They are: - 

*“28-(1) Where any property requisi- 
tioned under Section 23 is to be released 
from such. requisition, the Government 
by which or under whose authority the 
property was requisitioned or any per- 
son generally or specially authorised by 
it in this behalf may, after such inquiry, 
if any, as it or he may in any case, consi- 
der necessary to take or cause to be made, 
specify by order in writing the person to 
whom possession of the property shall be 
given and such Possession shall, as far as 
practicable, be given to the person who 
appears to the Government or, as the case 
may be, the person.authorised as afore- 
said to be entitled to the possession of the 
property at the time. such order is made. 


30 (1) Any immovable property which 
has been requisitioned under Section 23, 
may, in the manner hereinafter provided, 
be acquired in the circumstances and by 
the Goverriment specified below, namely: 

(a) where any works have during the 
Period of requisition been constructed on, 
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in or over the propon? wholly -or partly . 
at the expense of any Government, the - 
property may be acquired by that Gov- 

ernment if it decides that the value of or 

the right to use, such works. shall,.--by- 
means.of the acquisition of the pronerty,. 
be preserved or -secured. for the purposes 

of any Government or, 


(bì) where the cost to -any - Govern- 
ment of restoring the property to its con- 
dition at the time of its -requisition as 
aforesaid would, in the determination of 
that Government, be excessive having re- 
gard ‘to the value of the property at. the 

‘time, the property may be eerie by 
that Government.” 


9. Section 23 indicates that there 
- is power of requisitioning of immovable 
property for specified “purposes. Sec.. 24 
deals with the payment of compensation 
where the property has been requisition- 
ed. The payment of compensation, en- 
visaged is essentially the rent payable in 
resnect of the property. Of course, there 
is provision for payment of damage which 
might have been caused to the property 
on entry after requisition or during the. 
. requisition- other than normal: on wear 
and tear. Section 29 relates-to the manner: 
and method of ‘release from requisition. 
Section 30 deals with the acquisition of 
requisitioned. property. ‘It is'to be noticed 
that this section does not: contemplate ac- 


quisition of requisitioned property except - 


under the two circumstances mentioned in . 
Sections 30 (1) (a) and 30 (1) (b). -It is not 
that under this section there is a general 
power to acquire any of the requisitioned 
property if the authorities think that ac- 
quisition is necessary. The absence of 
power to acquire property subject-matter 
of requisition (subject to the exception 
indicated), is a strong ground for holding 
that it is only requirement of a temporary 
character which is within the purview of 
Section 22. The provision of Section 29 


in respect of release is also indicative 


of the. intention of the legislature. that 
the requisitioned ` property not acquired 
under Section 30, is to be released from 
acquisition at.a later date. The power of 
requisition is not, in my view, a substi- 
tute for the power of acquisition. Where 
the real purport for the exercise of power 
is to: take possession of property not for a 
temporary or fixed period, but fora use 
which is of-a permanent. nature, Sec. 23 
appears to be inapplicable.. I am thus of 
the. view that where the public purpose 
for which a property is required is not:of 
a. temporary character resort cannot be- 
had to..the -provision of Section 23 of the 
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‘the relevant provision: 
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Act. Of course; even in such -cases it: is}: 


certainly open to the State to acquire aj., 


property .for a ‘public purpose.. But that! . 


power, ‘in -my opinion, would -be.exercis=| | 


able not under the. provisions of. the Act 


‘but -the Land Acquisition. Act. or suchl _. 
other law as may. be applicable. in that 


regard. <I am thus of the view that the] . 
legal. proposition put forth on. behalf of 
the petitioner is correct and muist. be ac~ 
cepted. | f 


"ag Learned counsel for the - State 
contended that Section 23 does not put 


‘any limitation on the exercise of power 


and that even for.requirement of a-per= 
manent nature power under Section 23 
is. exercisable. In my view, Section 23 is 
not to be looked at in isolation. The whole 
scheme of the Act has to be appreciated 
‘in. order to arrive at the true import and 
content of the power exercisable -undèr 
-I have already 
discussed as to why, in my view, taking 
the various provisions of the Act into’ con- 
sideration the contention put forth on be< 
half of the petitioner is acceptable. " 


9. It will now be necessary to exa- 
mine the factual aspect, namely, whether 
the purpose for which the requisition had 
been made’ is of a temporary nature or 
not. The Notice (Annexure 1) states that 
the land is required for the “immediate 
extension of Patna Aerodrome”. It has 
been stated. in paragraph 20 of the peti~ 
tion that it is for a permanent public 
purpose and not for a temporary purpose 
that the land in question is required. :.A 
counter-affidavit has been filed on behalf 
of. the State, but in this counter-affidavit 
in reply to paragraph 20 it has been. only 
stated that “the purpose for which .the 
land is required has already been given . 
in the notice”. It is, therefore, clear that 
there is no denial of the fact that the. re- 
guirement is of a permanent character. 
and not of a temporary nature. During 
the course of argument we . observed 
about the vagueness in the_ statements 
made in the counter-affidavit. After the: 
conclusion’ of the.reply of the petitioner 
a counter-affidavit sworn by the Addi- > 
tional Collector; Patna; has been filed. 
But even in this affidavit the assertions 


- made as noticed have not beer denied. It .- 


has only been stated that -the land is’ ré.' 
auired “for public purpose for maintain~. 
ing supplies and services essential-for the 
life of the communities that is for imme- 
diate extension .of Patna Aerodrome, 
Patna for a period ending 30th November, 
1975.” This only repeats what has ‘been 


- said in the notice and does not. clarify the 
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factual: position any further. > 


1975 as according to them the- notice of 


. resumption‘ would take effect from 16-I1-: 
The date for requisition being thus | 


1975. 
a few davys-later than the taking effect of 
resumption notice it was thought that tne 
lands in auestion. will be available sor 
` future permanent use. In this connection 
it would be pertinent to observe that te 
stand in the counter-affidavit: (as stated 
‘In paragraph., 18) is that the petitioner 
ought to- haye vacated the land much tæ- 
fore. the issue of the present notice. and 
that he ought to have. “removed tie 
machines, if any, during the . period of 
notice” (Paragraph 9 of the counter-afi- 
davit). . 

10. Apart from the three . main 
contentions raised. certain other . contea- 
tions were also raised which need not de 
noticed in view of my decision on the 
first point. I may also state that the day 
following -the filing of the supplementa-y 
counter-affidavit on behalf of the State, 
the petitioner’s Company filed a reply to 
the ‘same. I am ‘not expressing any 
opinion ‘whether the same should be az- 


cepted or not, although I must observe’ 


that .the filing of the supplementa-y 
counter-affidavit was itself late. 


11. For the reasons discussed 
above, I am of the view that Annexure 1 


is not a legal and valid notice under Se-. 


tion 23 of the Act and the responderts 
cannot act on the basis of the notice. Tris 
application is accordingly. allowed and tie 
respondents are restrained from acting en 
the notice and disturbing the possession 
of the petitioner on the basis of the. said 
notice. 
the case there will be no order as to coszs. 
‘ NAGENDRA PRASAD SINGH, J. :— 

I agree, 
Application allowed. 
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S. N. P. SINGH, C. J. AND S. K, JHA, J. 
-M/s- Jadu Sah, Petitioner v, The D:s- 
trict Supply. Officer, Aurangabad aad 
others, Respondents. 7 
. Civil Writ Jurisdiction Case No. 238 

of “1975, D/- 6-11-1975. 
. | (A) Essential Commodities Act (1955), 
Section 3 (2) (f) — Bihar Rice and’ Padly 
Procurement Order (1974), 
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. Jadu Sab v. Dist: Supply Officer - 


It- appecrs and T4 (2). — Bihar Foodgrains ' Dealers’ 


© to me that the authorities. wanted to taxe’ 
steps for requisition till 30th Novembər,` 


- licensed wholesale dealer. 


In the facts and circumstances pf. 


Clauses 2: s 2:b) 
- essential foodgrains, then to that extent’ 
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Licensing Order (1967), Clause 2(@¢@) — 
Licensee acting as commission: agent or 
arahtia in rice and paddy =—.Stocks held 


‘by him not of his own but of third. per- 


sons .— - Such dealer if. covered by 
Rice and. Paddy Procurement Order of. 
1974 — If so covered, provision if ultra. 

vires the provisions of Essential Com- . 
modities Act. 


Under Clause 14 (2) of Bihar Rice ana 
Paddy Procurement Order, 1974, the liabi- 
lity to deliver levy is fastened on every 
On reading 
clause 2 (b) of that Order with clause. 2 (d): 


‘of Bihar Foodgrains Dealers’ Licensing 


Order 1967, the term “wholesale dealer” 
would cover a commission agent or an 
arahtia engaged. in business on behalf of 
third persons and he is made liable for 
delivery of levy under clause. 14 (2) in res- 
pect of stocks held by him not of his 
own but of his principals, cultivators or 
otherwise. ` s 

But the. expression "any person: kaa: 
ing in stock” in Section .3 (2) (f). of . the 
Essential . Commodities: Act relates: to. the - 
holding of stock of his own by the- person . 
referred toin that section. Therefore, the 
commission agent. holding the stock not of 
his own but of others is not: covered by. 
Section 3 (2) (f). . 

Further, in all the previous Procure= 
ment Orders. of- 1970, 1972 and 1973, the 
ultimate liability to sell had- ‘been ade- ` 
quately thrown upon the person on whose 
behalf the commission- agent was ‘holding 
the stock, and ‘such a principal could not 
claim any: reimbursement or indemnity 
with regard to the price of the foodgrains 
sold to the Government greater in extent. 
than the value which such commission - 
agent or Arahtia was to receive from ‘the 
Government. “Such a provision in the’ 
1974 Procurement Order. is conspicuously 
missing. In absence of any such provi- - 
sion clause 14 (2) of the 1974 Procure- 
ment Order in so far as the commission 
agents or Arahtias not holding any. stock 
of essential foodgrains of their own are 
concerned must be held to be beyond. the 
power. conferred on the Government . ‘by: 
Section 3 (2) (f) of the Essential Commo- 
dities Act, 1955, and to that extent the ` 


. provisions of clause 14 (2) must be. held 


to be_ultra vires.. - (Para. 4): 
_ Held however that if a person carry- 


-ing on a business or trade of a commis~. 


sion agent or Arahtia is-at the same timé’ 
engaged in the business of a wholesale 
dealer and holds in stock of his own any’ 
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the wholesale’ dealer will not be saved 
from the operation of the 1974 Procure- 
ment Order. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1972 Pat 250 = 1971 Pat LJR 223 4 
(1968) C.. W. J. C. No. 615 of 1968, D/- 
17-12-1968 (Pat) 4 
$. B. Sanyal, G. C. Bharuka and 
Chaudhary, S. N. Mishra, for Petitioner; 
B. S. Sinha, Govt. Pleader I and Vinoy 
Kumar Narain Singh, Jr. Counsel to Govt. 
Pleader I, for Respondents. 
S. K. JHA, J.:— In this application 
under Arts. 226 and 227 of the Constitu- 


tion the petitioner has prayed for the- 


issuance of an appropriate writ quashing 
the demand notice issued against it by, the 
District Supply Officer, Aurangabad, as 
contained in Annexures 1 and 2 to the 
application. Annexure 1 dated 9-12-1974 
is a‘ notice to the petitioner under the 
Bihar Rice ‘and Paddy Procurement 
Order, 1974 (hereinafter referred to as 
the 1974 Order) demanding delivery. of 
750-quintals of rice as levy from the peti- 
tioner. By Annexure 1 the petitioner had 
been directed to deliver it in an instal- 


ment of 200 quintals out of the aforesaid, 


quantity of 750 quintals by the 15th of 
December, 1974. Annexure 2 dated 31-12- 
1974 was a notice from the District Magis- 
trate and Collector, Aurangabad, to the 
petitioner intimating ‘to it that it had fail- 
ed to comply with the notice dated 9-12- 
1974 and that, therefore, it was again 
directed to deliver the quantity required 
under Annexure 1, failing which the peti- 
tioner: would be proceeded ‘against under 
elause 22 of the 1974 Order, as aléo' would 
be liable to prosecution under: the Essen- 
tial Commodities Act, 1955. The `peti- 
tioner challenged the: validity of both An- 
nexures 1 and 2: 


2.: -The relevant facts for the dis- 
posal of this application ' may be shortly 
stated thus. ‘The petitioner is a licensee 
under the Bihar Foodgrains’ Dealers’ 
Licensing Order, 1967 (hereinafter refer- 
red to as the Licensing Order). Pursuant 
to the said’ licence, the petitioner acts as 
a commission agent in rice and paddy. Ac- 
cording to fhe case of the petitioner which 
has nöt- been ‘controverted in any counter- 
affidavit, it does not hold any ‘stock of its 
own. The stock of rice ‘and paddy is 
brought by cultivators and other persons 
and kept in the Arhat of the petitioner. 
For assisting in the disposal of the‘ said 
stock of rice and paddy of the persons to 
whom the stock belongs the petitioner 
gets a remuneration varying from Re. 1/- 
to Rs. 2/- per cent. cash on the sale’ pro- 
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ceeds of the commodity concerned. ‘The 

petitioner does not carry on any business 

or trade in rice or paddy of its‘own. The 

petitioner’s Sales Tax and Income-tax as- 

sessment are also based on its earning 

commission simpliciter out of the transac- 

tions between third parties in his Arhat. 

It has been submitted in the petition as 

also argued at the Bar that since the peti- 

tioner. had no stock of its own nor had it 
a right to retain other’s properties, it 
could not be held to be liable for deli- 

very of any levy in respect of stocks of 
foodgrains belonging not to the petitioner 
itself but to its principal. It was con- 

tended that if it be held that a liability 

had been fastened on the cases of com- 

mission agents simpliciter, in which cate- 

gory the petitioner also came, then to 

that extent the 1974 Order must be held 

to be ultra vires the provisions of Sec- 

tion .3 (2) (£) of the Essential Commodities 

Act. These being the only relevant and 

undisputed facts, only two questions’ fell 

for determination in this. case; firstly, 

whether the case of commission agents 
can -be held to be covered by the provi- 

sions of the 1974 Order, under which they 
are liable to deliver levy in respect of 
stocks held by them-not of their own but - 
only of a third person, cultivator or other- 

wise, for facilitating sale to others and: 
thereby earning a commission by way of 

remuneration ‘on the transaction of sale; 

secondly, whether, if on the plain langu- 

age of the 1974°Order the case of such 
commission agents be held to be so cover- 

ed by the 1974 Order, such a provision is 
ultra vires any provis-on of the Essential 
Commodities Act. ` 


3. The . first ‘question falling . ‘for. 
determination must, in my view, be an- 
swered in the affirmative for reasons 
hereinafter given, The relevant portion 
of clause 14 (2) of the 1974 Order reads 
as follows : 


“Every licensed wholesale dealer 
shall deliver-to the State Government or 
its agent at procurement price, for the 
Kharif year 1974-75, at his business pre- 
mises a minimum of aedsecs's sees and a-maxi- 
mum of , j 
Thus, under sub-clause (2) of clause 14 
the liability to deliver levy has been 


-fastened on every licensed wholesale dea~ 


ler, The term “licensed wholesale’ dea- 
ler” has been defined in clause 2 (b) of 
the 1974 Order, wherein it has been laid 
down that “ ‘licensed wholesale dealer’ 
means a person: holding a valid licence as 
a wholesale dealer under the Bihar Food- 
grains Dealers’ Licensing Order, 1967", 
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Thus, for 
“licensed wholesale dealer” we are ref=r~ 
red to the definition given in the Bihar 
Foodgrains Dealers’ Licensing Order, 1557 
(hereinafter referred to as the Licensng 
Order), Clause 2(d) of the Licens-ng. 
Order defines “wholesale dealer” in che 
following terms: 


* twholesale Aealer’ means a person 
(including a tice/flour miller) engaged in 
the business of purchase, sale or storeze 
for purpose other than personal consump- 
tion of one or more ot the foodgrains tu a 
quantity exceeding one hundred quintals 
at any one time and includes any person 


doing so on behalf of another as a com- 


mission agent or arahtia or otherwise.” 
From the definition quoted above there 
can be no escape from the conclusion that 
@ commission agent or Archtia engaged in 
the business on behalf. of another, name- 
iy his principal has been brought within 
the sweep of the term “wholesale dealer”. 
Thus, a commission agent or Arahtia, Eke 
the present petitioner, is undoubtedly n- 
tended to be covered by the 1974 Order 
and- is made liable ‘for: the delivery of 
levy even with regard to business in 
which he is engaged on behalf of his prn- 
cipal in pursuance of the -provisions of 
clause 14 (2) of the 1974 Crder. This be- 
ing the position, it was submitted on þe» 
half of the petitioner that in so far as the 
1974 Order may be said ts eover stch 
gases -of commission agents or Arahtzas 
as- the petitioner, such a provision to that 
‘extent must be held to be ultra vires the 
provision of Section 3 (2) (2) of the Essen- 
tial- Commodities Act, This at once leeds 
us to the second question posed for consi- 
deration in this case, 

4. Sevtion 3 (2) {f} of thé Essential 
Commodities Act reads; 

“3 0) ancasea wrens 203 


(2) Without prejudice te the gere- 
rality of the. powers conferred by sib- 
section (1). an order made thereunder nay 
provide— 3 


ro oer . eur oy wee 


(Ð) for requiring any person holding 
in stock any essential commodity fo sell 
the whole or a specified part of the Steck: 
to the Central Government or a State 
Government or to an officer or agent of 
such Government or to such other person 
or class of persons and in such cireum- 
stances aS may be specified in the order.” 
The term “any person holding in stock” 
came up for consideration earlier befcre 
a Bench of this Court in the case of Chen~ 
dvika Prasad Mishra v. State of Bihar, 
(Cc. W. J. C. No. 615 of 1968 and analce- 


‘Jadu Sah v. Dist. Supply Officer (S. K. Jha J.) 
‘the definition of the term 
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ous cases) decided on 17-12-1968: (Pat). iin 
that case it was held. that the expression 
“any person holding in’ stock”, obviously, 
relates to the holding of stock as his own 
by the person referred to in Section. 3 (2) 
(£). Thus, the Essential Commodities 
Act confers power te issue an order re- 
quiring any person to sell the whole or 
a specified. part of the stock te the Cen- 
tral Government or the State Govern- 
ment or fe an authorised officer or agent 
of Government ete. wha is holding im 
stock as his own any essential commo- 
dity.. .Thus, a person retaining control of 
an essential commodity for the purpose ef 
furthering the business of third persons 
who have ownership in the essential com- 
modity concerried, while the agent has 
none, and not holding any stock of essen» 
tial commodity as his own is not sought tol 
be covered by the provisions of S. 3 (2) (£). 
Thus, any Order in order to be sustained! 
as valid must be in relation to the stock ofi 
any essential commodity held as his own] 
by the person who is sought tc be bound 
by the provisions of such an order. The 
Act does not contemplate to; more or less, 
penalise a person who does not hold any 
stock of feodgrain of his own and over} 
which he cannot exercise any act of 
ownership even for a limited purpose. Ít 
is alse pertinent in this context to refer 
to the procurement Orders of the previous 
years. A provision similar to that con- 
tained in clause 14 (2) of the 1974 Order 
found place in clause: 3:(2) of the Bihar 
Rice and Paddy Procurement Order, 1970, 
clause 13 (2) of the Bihar Rice and Paddy 
Procurement Order, 1972, and clause 13 
(2) of the Bihar Rice and Paddy Procure- 
ment Order, 1973. But. in all those three 
Orders of 1970, 1972 and 1973 there was’ 
a provision that even though a minimum: 
liability for delivery of levy was fasten~ 
éd on a commission agent holding stock 
of foodgrains on behali of another, the 
ultimate liability. was intended to be shift-. 
ed over to the owner of the Foodgrains 
concerned, -For. instance, in. clause 8 (5). 
of the 1970 Order and. clause 13 (5) of 
which 1972 and 1973 Orders it was laid 
down that any person, on whose behalf 
the licensed wholesale dealer (which 
term also included the commission agent 
or Arahtia) holds any stock of foodgrain 
{rice or paddy), the whole or part of 
which such dealer was required to. sell, 


. to the State Government, shall notwith- 


standing any contract or instrument to 
the contrary, not be entitled to recover 
from the licensed wholesale dealer on. acs 
count of the value of the stock. so. sold 
anything more than the price payable to 
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the licensed wholesale dealer: under the 
relevant clause. - When: the vires of: pro- 
` visions of the 1970 Order came to be ‘de- 
Gided before a Division Bench of this 
’ Court, one of the points urged. on behalf 
of the petitioner-dealers for striking down 
the provisions of. that .Order was that 


under clause 3 (2) of the 1970 Order com- 
mission agents or Arahtias had been made. 


liable for the delivery of levy with re- 


gard to ‘the: stock of essential foodgrains' 


which was-not held by them in their own 
` aecount and with regard to which they 
could not exercise any incident of owner- 
ship. This objection to the validity of 
‘the 1970 Order was replied; and it- was 
held in the case of M/s. Teknarayan 
‘Mahesh Prasad v. State of Bihar, (1971 
Pat LR. 223) = (AIR 1972 Pat 250): 


“It is also argued on behalf of the 
petitioners in some cases that requiring 
the miller or the wholesale dealer to sell 

-to the Government when he is holding 
-in stock any quantity of rice not on his 
-own account but on account of a third 
person whose paddy has been dehusked by 
the miller or has been stocked by the 
miller as commission agent, is also beyond 
the power conferred on the State Govern- 
ment under clause. (f) of sub-section (2) 
-of Section 3: of the Act. I am not, pre- 


pared to accept this argument as sound. 


-In my opinion, the ‘phrase 
. Stock’ in 


} ‘holding in 
-Clause (f) is wide enough to 


cover Sich cases provided the ultimate - 
has been adequately. 
thrown on such third person, which, in- 


liability. to sell 


this case, for the reasons stated above, has 
„been adequately thrown.” 


Thus, in all the Procurement Orders of 









.|sion agent was holding the stock, and such 
-principal could not claim any reimburse- 


price of the foodgrains sold to the Gov- 
_jernment greater in extent than the value 
which such commission -agent or Arahtia 
- Iwas to receive from the ‘Government on 
‘account of such sale, It is regrettable 
that - while 


‘liability to’ sell ‘on ‘the ‘owners ‘of the 
stock, such a provision in “the. 1974 Pro- 


_-jeurement Order should have been còn- : 
- . |spicuously’ missing. The very reason. given... 
` -by -this Court, for upholding the validity. 
en DE stich “a provision in the earlier ‘Pro= - 


oe curernent Orders is, it seèms, albeit by.. 
“Inadverténes, ' ‘to - have- been completely ” 


x 


Jadu Sah v. Dist. Supply Officer (S. K. Jha J) 


-/1970, 1972 and 1973 the ultimate liability — 


v4 ment or indemnity with regard to the ` 


application are quashed.. There 


the. -previous Procurement: 
Orders’ validity in this respect was held to- 
be safeguarded by throwing the ‘ultimate: 


ALR `- 
overlooked in deleting stich a provision 
from the 1974 Procurement Order. In the 
absence: of any.such provision correspond- 
ing to clause 3 (5) of the 1970 Order or 
clause 13 (5) of both 1972 and 1973 Orders, 
I am constrained to hold that clause 14 (2) 
of the 1974 Procurement Order in so far 
as the commission agents or Arahtias not 
holding any stock of essential foodgrains 
of their own are concerned must be held 
to be beyond the power conferred on the 
Governmert by Section 3 (2) (f) of the 


‘Essential Commodities Act, 1955, and to 


that extent the provisions of clause 14 (2) 
must .be held to be ultra vires. It is 
hoped that in order to save such provi- 
sions the Government will see that pro- 
visions akin to those of clause 13 (5) of 
the 1973 Crder are inserted in any Pro- 
curement Order so as to bind any person 
not holding any stock of. foodgrains of 
his own, like the’ commission ‘agent or 
Arahtia. 

-5. - It goes without saying that the 
decision of this case must.be confined and 
limited to only such cases where a per-. 
son is earrying on trade or business of 
commissior. agent or Arahtia simpliciter, 
not in any-way carrying on any trade or 
business of his own as a wholesale dealer. 
If, for ‘instance..a person carrying on a 
business or trade of a Commission agent 


‘or Arahtia is at the same time engaged 


in the business of a wholesale dealer and 
holds in stock of his own any essential 
foodgrains, then to that extent the whole- 
sale dealer will not be saved from the 
operation of the 1974 Procurement Order. 
If the petitioner at any time ‘be found ‘by 


‘the authorities concerned to be engaged 


in the trade or business of-a wholesale 
dealer other than that of a commission 
agent or Arahtia, it will be open to the 
authorities concerned ‘to direct the peti- 
tioner for the delivery of levy in ‘respect 
of such wholésale business. 


6. With the aforesaid observations 
this application is allowed and the notices 
as contained in Annexures 1 and 2 to the 
. shall, 
however, be no order as to costs. _ 


7. . It may be mentioned here that 


“by an order dated 30th-of January, 1975 


while rule was issued in- this -case.- an 
interim order of stay of the operation’ of — 
the notices as contained in- Annexure .2 © 
was passed on the condition that the peti- 
tioner -deposited 150 quintals of ‘ricé..on’ 


‘or ‘before. 21st of February 1975.: By an’ _ 
‘order. dated 14th of May. 1975 ‘the Bench `- 


_passing tke order..dated. 30th of. January E 
21975: modified. the. stay~ order - and: dirécte!:. | 
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ed that the ‘petitioner would deliver rice 


-or paddy -at the .rate. of: 20 per cenz, on 


the. stock: held by it on 19th of February 
1975 and on all future transactions “rom 
that. date. 
ed 150 quintals of rice in pursuance of 
the stay order, that would be adjusted 
from the total liability of the petitioner 
accruing: from -19th of February. 19"5..if 


the petitioner has been engaged in whole- . 


sale business not as a commission azent. 
It is also made clear that if the petitioner 
has, in pursuance of this: Court’s orders 
dated 30th of January: 1975 and 15th of 
May 1975, delivered any quantity of rice 
or paddy to the authorities concerned and 
if at any future date it be held tc be 
liable under the Procurement Order as a 
wholesale dealer,. then to the extert of 
delivery already effected by the. eti- 
tioner adjustment would be made by the 


. authorities. 


S: N. P. SINGH, C. J. :— I agree. 
r a i Appkicatign allowed. 


N 
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K. B. N.. SINGH AND. UDAY SINHA. JJ. 


Lallu Prasad and another, Petiticners 
v. The State of Bihar and others, Resson- 


‘dénts;. 


C. W. J. C. Nos. 1034 and 1058 of 1975, 


‘D/- 28-10-1975. 


(A) Bihar and Orissa Excise Act 2 of 


1915), Sections 35 and 8 —- Order of Ex- 
cise’ Commissioner under Section: 35 — 


Order is final — Order not. amenabl2. -to 
appellate or revisional jurisdiction under 
Section . 8. 

_ Giving ordinary.- and. full effec: to 
provisions of Section 35 of.the Bihar and 
Orissa Excise Act, it is obvious that the 
order of the Excise Commissioner , in 
terms of Section 35 of the Act. is final. 


- The section clearly excludes the effect of 


Section 8 completely and not only of Sec- 
tion 8 (2) thereby excluding the power of 


- the Commissioner of. the Division anë the 


Board of Revenue as an appellate or Re- 


` visional authority. The Board of Reve- 


- nue has, no jurisdiction. to reverse any: 
order passed by Collector under Sec 35.. 


. AIR 1957 SC 657 and ATR 1966 SC 343 


pe 


: AIR 1956 Mad 79; Dist., « 


` -and C. W. J.-C. No. 525. of 1970, D/- 20-1- 


1973 (Pat), Rel. on; (1957) 1 QB 574 and 
: (Paras. 4, 7, 8) 


(B) Interpretation . ‘pe :. Statutes 


-Non-obstante clause :-— Construction. .. . 
` BT/BT/A4IIA6IGGM oy woe 


A a ars 


Lallu Prasad v. State (Uday Sinha J.)~ 
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« It is not a sound principle of con- 
struction -to brush aside words in a. sta- 
tute. as. being inapposite or .surplusage if 
they can have an appropriate application. 
The very purpose of non-obstante clause 
is that that provision shall prevail over 
any other provision and that other provi- 
sion shall not be of any consequence. In 


case there is any inconsistency or a de- 


parture between a non-obstante clause 
and other provisions, one. of the - objects 
of such a clause is to indicate that it is’ 


the non-obstante clause that would pre- 


vail over the other clauses. Even by dic- 
tionary sense, the expression -notwith- 
standing’ implies that other provisions 
shall not prevail over the main provision. 
; (Para 4) 
Cases Referred: Chronological Paras 
(1978) C. W. J. €. No. 525 of 1970, D/- 

20-1-1973 (Pat) $ 7,20 
AIR 1966 SC 343 (1965) 2 SCR 693 7 
AIR 1957 SC.657- =. 1957 SCR 837 ° 8 
(1957) 1 QB. 574 = (1957) 2 WLR 498 8 
AIR 1956 Mad 79 68 Mad LW 770 8 
AIR 1952 SC 369 1953 SCR.1 - 
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In'C. W. J. C. No. 1034 of 1975:— ` 


Rajeshwari Pd, and Ganga Pd, Bimal, 
for Petitioners; B. P. Singh (Advocate 
General), S. B.-N. Singh (Govt. ee 
No, 2); Basat ‘Kumar Singh. (J. €C- 
G. P. 2), for Nos. 1, 3 and 4), Md. Khaled 
(Govt. Pleader No. 3) and Mohd. Iqbal 
(J. C. to G. P: 3) (for-No.'2) arid Basudev 
Pd., Shivanand Pd. Sinha, Jawahardhari_ 
Singh, T. N. Pandey, Radha: Mohan Pd, 


and Mrs. Renuka Sharma (for Nos, 5 to 7), 


for Respondents. , 
In C. W. J, C. No. 1058 of 1975: — 


K. D. Chatterjee and Ganga Pd. Bimal, 
for Petitioners; B. P. Singh (Advocate 
General), B. S. Sinha (Govt, Pleader, 
No. 1) and Shashank Kumar Singh (J. Č. 
to G. P. 1), (for Nos. 1, 3 and’4), Md. Kha- 
leel (Govt. Pleader No.. 3) and Md. Iqbal 
(J. C. to G. P. 3) (for No. 2) and Shree- 
nath Singh and Shivanand Pd. Sinha- (for 


Nos. 5 to 7), for. Respondents. 


UDAY. SINHA, J.:— These are two 
writ applications under Articles 226 and ` 
227 of. the Constitution for quashing An- 
nexure 8 in both the applications which 


„is order of the Member Board of -Revenue 


dated the 10th: of April, 1975 sétting aside 
the order, of the. Commissioner of Excise, 
Bihar, Patna of the 21st of J anuary; 1975. 


Both the applications have been filed by 


the same set of petitioners ‘and relate ‘to 


a country spirit shop at’ Diliya: within the 


Municipality ` of Dehri-on-Sone. Respon- 


—. dents 5, 6 and 7'in both the applications 
a had objected, to. Ahe” opening, of. -the shop A 
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at village Diliya. They are, therefore, 
being disposed of by this commen judg- 
ment, 


2. The petitioners were joint 
licensees: of a country spirit shop at vil- 
lage Basa in the district of Rohatas within 
Dehari-on-Sone . Police Station. It ap- 
pears that the contribution to the State 
revenue from this shop :was considered 
inadequate and, therefore, the Collector 
of Rohtas while drawing up a list of 
country spirit shops in the district for the 
financial. year 1975-76 showed a new 
country spirit shop at Diliya and deleted 
the one at village Basa, the petitioners 
remaining the licensees for the shop at 
Diliya. This list was drawn up in terms 
of Section 30 of the Bihar and Orissa Ex- 
cise Act (hereinafter to bé called: as ‘the 
Act’). After completing the formalities 
in terms of Sections 30 to 33 of the Act, 
the Collector submitted his proposal to 
the Commissioner of Excise in terms of 
Section 34 (2) of the Act and the latter 
in turn accordéd approval to the said 
proposal in terms of Section 35 of :thé 
Act. His approval was conveyed to the 
Collector of Rohtas by letter dated 21-1- 
1975 (Annexure 11).. It appears, that the 
Excise Commissioner having approved the 
proposal, the Collector ordered for grant 
of licence in village Ditiva to the peti- 
tioners by order dated the 14th of Febru- 
ary, 1975, . Steps were taken for selection 
of actual. site of the country ‘spirit shop 
for which the petitioners had been grant- 
ed licence. It appears that the actual 
location of the new shop was either with- 
in New Diliya or too near to it Objec- 
tions were, therefore raised against locat- 
ing a country spirit shop in a residential 
area comprising of girls school. and a 
Church. In view of the objections the 
Collector ordered on the 20th of Febru- 
ary, 1975 that no country spirit ` shop 
should be opened in village New Diliya 
and he approved a place 1000 yards south 
of the Grand Trunk Road which was far 
removed from habitation in village, 
` Diliya. This did.not.seem to have satis- 
fied A. C, Sao, Lakshmi Singh and’ Man- 
dal Rai, respondents 5, 6 and 7 (in C. W. 
J. C. No. 1058 of 1975) and, therefore, 
they filed an application before the 
Board of Revenue which was numbered 
as Boaré Case No, 117 of 1975, This appli~ 
cation before the Board: was against 
locating the cotmtry spirit shop af New 
Diliya. The Member Board of Revenue 
on the same day admitted the application 
and called for record of the case and re~ 
port of. the Excise Commissioner on fhe 
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points raised by the petitioners to the ap- 
plication fixing 10-5-1975 as the date for 
hearing of the application. The grant of 
licence for the shop at New Diliya was 


_ also stayed pending disposal of the appli- 


cation before the Board. Having come to 
know of the order of stay passed by the 
Board, the petitioners filed an. application 
on the 23st of March; 1975 for vacating 
the order of stay on the ground that no 
order had been passed by any authority 
for opening of a couniry spirit shop at 
New Diliya and, therefore, the applica- 
tion by the respondents before the Board 
was miseonceived. Since a confusion was 
created about Diliya and New Diliya, the 
member Board of Revenue by his order 
dated 21-3-1975 in modification. of his 
order passec on ‘the 20tn of Mar 1975 
ordered as follows :— : 


“Heard parties,’ 


From 1-4-1975 till this case is dis- 
posed -of, the provisional licence for New 
Diliya may be given. This will not confer 


‘any right to the party.” 


In terms of the above order a provisional 
licence was zranted for opening a country 
spirit shop at village Diliya without con- 
ferring any substantive. right -upon ‘the 
petitioners, On the 22nd of March, 1975 
respondents’ 5, 6and Jof GW. IG 
No. 1034 of 1975 filed an application before 
the Board of Revenue under S. 8 of the 
Act against opening of å country spirit 
shop at Diltya, also known in common 
parlance as New Diliya which was num- 
bered as Board Case No. 127 of 1975. It 
appears that the Member, Board of Re- 
venue had called for a report from the 
Collector, Rohtas ‘regarding the site of the 
proposed country spirit shop, Since the 
Collector was required to report whether 
the shop was to be located at Diliya or at 
New Diliya, Surendra Rai, Krishna . Pra- 
sad and Kadar Singh, respondents 5, @ 
and 7 (C, W. J. C. 1034/75) ‘filed an ob- 
fection before him te send information to 
the Member Board of Revenue regarding 
the opening of the’ aforesaid country spi- 
rit shop.: The Collector also received. 
some objections ‘from ‘K. Prasad and 
U. Prasad, Advocates and Gita Devi, 
Municipal Commissioner. Having consi- 
dered the objections and in compliance of 
the Board’s order, the Collector passed an 
order on fhe 24th of March, 1975 after 
holding a Iozal inspection of the proposed 
site. The substance of the report or order 
which has been annexed and marked as 
Annexure 5 wes to the effect that (a) the 
Commissioner of Excise had approved the 
proposal for opening a new country liquor 


= 
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shop at Dilya; (b) Diliya was quite ffe- 
rent from New Diliya separated by Grand 
Trunk Road; (c).in the matter of =lec- 
tion of site envisaged by Rule 47 tnder 
the Bihar and Orissa Excise Act aere 
was no infirmity in locating the. proposed 
shop at Diliya: and (d) there was no 
habitation. around the place where the 


shop was to be actually located. The ap- 


plication before the Board of - Revenue 
was put-up for orders on 25-3-1975 and 
the respondents appear to have sucreed- 
ed in confusing the Member Board ot Re- 
venue in regard to Diliya and New -liya 
and thus the latter stayed the opening of 
the shop either at Diliya or at New [.liya 
pending the disposal of the main aprzica- 
tion before him. The member, Boasi of 
Revenue heard the parties and by erder 
dated 10-4-1975 ailowed the objections of 
respondents 5, 6 and 7 and the order of 
the Excise. Commissioner for openirz a 
country spirit shop at Diliya was set 
aside. The petitioners have, _ there‘ore, 
come to this Court for quashing the a*pre- 
said order of the Member, Board of Re- 
venue (Annexure 8). As stated eazlier, 


the impugned order is Annexure 8 in Doth ' 


the applications. 


3. Mr. Rajeshwari Prasad appear- 
ing for the -petitioners in C. W- L C. 
No, 1034 of 1975 has urged that the zevi- 
sion before the Board of Revenue waz not 
maintainable. and that the order of the 
Board of Revenue dated -10-4-1975 ʻAn- 
nexure 8) was without jurisdiction, az the 
order of the Excise Commissioner wmder 
Section 35 of the Act affirming the o-ders 
of the Collector was final. Since a lt of 
argument has been addressed: by ‘the 
counsel for the parties in this behaEF, I 
should proceed to consider the effe-t of 
the order passed by the Excise Connis- 
sioner under Section 35 of the Act. The 
provisions regarding grant of licenses, 
permits and passes are contained in Chap- 


ter VI of the Act. The duration of every’ 


license granted.under the Excise Act is 
one financial year. Before the expirstion 
of the year in question the Collecte is 
required to prepare a list in regard to 
the licensees for the subsequent wear. 
Section 30, therefore; enjoins that the 
Collector shall prepare a list in' a *orm 
(Form 124) showing what licenses were 
proposed to be granted for the retail sale 
of spirit for consumption on the venzors’ 
premises for the next period of- se-tle- 
ment. Section 31 enjoins upon the ol- 
lector to publish the list in regard tc. old 
Shops a notice to the effect that licenses 
Were proposed to be granted for the next 
_ period of settlement. In regard‘ to new 
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shops, he was required to get it proclaim- 
ed by beat of drum in the locality that it 
was proposed to grant a license for the 
Tetail-sale of spirit. Clauses (c) and (d) 
of sub-section (1). of Section 31 òf the Act 
required the Collector to send a copy of 
that list to the Chairman of the District 
Board and the Municipality with the 
Slight difference that in regard to the 
former the entire list had to be sent, but 
in regard to the latter only an extract of 
the said list as related to the shops in the 
Municipality was to be sent. In addition 
fo the provisions mentioned above, the 
said list has to be published in such other 
mode as prescribed by rules made under 
Section 89 (j) of the Act. Sub-sections (2) 
and (3) of Section 31 of the Act are not 
relevant, and, therefore, they need not 
be referred to. Section 32 of the Act 
deals with time for preparation and publi- 
cation of such list. Section 33 provides 
for objections to be filed before the Col- 
lector in regard to the list prepared and 
published by the Collector in terms of 
Sections 30, 31 and 32 of the Act. After 
objections have been received, the Collec- 
tor is required to apply his mind to the 
objections and if necessary to revise the 
list prepared” by him. Since the entire 
controversy between the parties centres 
round the scope of Sections 34 and 35 of 
the Act, I consider it proper to quote 
ae here in extenso which read as fol- 
WS: 


“34. Grant of licences by Collector 
and submission ‘of list, objections and 
Opinions to Excise Commissioner—(1) 
After the date prescribed for the receipt 
of objections and opinions submitted under 
Section 33, the Collector shall consider 
the same, and shall, if necessary, revise 
the said list; and shall decide for what 
places licenses for the retail sale of -spirit 
shall be granted, and may, in ‘his discre- 
tion grant licences accordingly. 


(2) The Collector shall then forth- 
with submit the said list, as so revised, 
and the said objections and opinion, and 

is own opinion to the Excise Commis- 
sioner. 


35. Finality ai decision of Excise 
Commissioner or Board—The Excise Com- 
missioner shall consider the list, objec- 
tions and opinions so sent to him, and 
may modify or annul any order’ passed 
or license granted by the Collector, and, 
notwithstanding anything contained in 
Section 8, his orders shall be final.” 

It will be seen that after considering the 
objections in regard to the locality of the 
shops, the Collector has tọ submit the list 
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with or.. without revision with his .-own 


opinion to the Excise Commissioner. : The 
Excise Commissioner in turn is required- 
to apply his mind to the list. drawn up. 


by the Collector; the. objections and. opin- 
ions:sent to him and he.may either modify 


-or ‘annul any~order passed by the Col-- 
lector and that the said order of the Ex~. 


cise Commissioner shall be final: “notwith- 
standing anything contained in S. 8”, S. 8 
lays down the powers. of supervision, ap- 
peal and revision- in excise matters which 
Teads as follows = 


- "§ Control appeal arid sevo 
the- Collector shall in' all proceedings 


under this Act, be subject to the control 


of the Excise Commissioner, and shall, in 


such- matters as- the State Government. 
may direct, be subject also to the control - 


of. the. commissioner of the Division. 

'. (2) Orders: passed under this Act or 
under any rule made hereunder shall be 
applicable in such cases, to such authori- 
ties and under such procedure as may be 
prescribed ‘by rule ‘made under Sec.. 89, 
clause (0). 


(3) The Board may revise any order“ 


passed by a Collector, the Excise Commis- 
sioner or the Commissioner of a Divi- 
sion.” a oo 

4. Giving ordinary and full effect 
to the provisions contained: in Section 35, 
it is obvious that the order of the Excise 
Commissioner in terms of, Section 35 of 
the:..Act: is final. - 
cludes the effect of Section 8 thereby ex- 
cluding the power. of the Commissioner of 
the Division and of the Board of Reve- 
mue as'an appellate or revisiona! 
rity. Section 35. lays down the range of 
the duties of the Excise ` Commissioner 
sand the orders that he may pass in exer- 
cise of his powers. 
of the order is that such an order is be- 


yond the ambit of Section 8. The non- 
obstante clause must be given its natural . 


and ordinary meaning. The word ‘not- 
withstanding’ ‘occurring in Section 35 must 


he: given: its full effect.” It is not a sound: 
principle -of construction to brush ' aside- 
words in a statute as being inapposite or- 
surplusage if they can have an appropriate: 


application. Learned Advocate General 
appearing on behalf: of the respondents 1, 
3-and 4 contended that the expression 
“notwithstanding” cannot be given a res- 
tricted: meaning. - Thé very purpose of 
non-obstante clause is that that- provision 
shall prevail over any other provision and 
that other” provision shall not be of any 
consequence. Incase there is any in- 
- Jconsistency or a departure between a non- 
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. implies. that other provisions. shall not}. 


“and 8 of the Act.. 


The section clearly ex- 


autho- 


The operative effect ` 


‘tration of the Department. 









oz the objects of such a clause is to indi-}. 
cate. that, it-is the. non-obstante clause 
which. - would : prevail over. the. other 
clauses. -Even if we go-by a dictionary] . 
sense;-.:the expression ‘notwithstanding’} 


prevail over the main. provision. . In myj. 
view, there is good reason for: ‘making | 

such .a provision. This grant and rene-. 
wal of license .is.an annual feature and if- 
the order of the Excise .Commissioner © 
passed under Section 35- had not. been- 
made final, the year would be out before” 
it.could ‘be disposed of in appeal and revi- 

sion. The submission of learned .Advo-. 

cate General has forced and must be ac« 

capted. ; 


5. This amain of learned Ade" 
vocate General was. sought to be counter- 
ei by Mr. Basudev Prasad appearing for. 
respondents 5, 6. and 7 by submitting that 
tae Board of Revenue is at the apex of the 
entire excise machinery in the State. He 
drew our attention to Chapter IL of the’ 
Act and dwelt on the scope of. Sections: 7 
Section .7:makes the 
Collector of the district the sole. guardian 
of the administration of the Excise De~. 
partment ani the Collection of the’ Ex- 
cise revenue.. He.drew. our attention to 
Section 7 (2) (e) by. which the State Goy- 
ernment has. been empowered to. dele-~' 
fate: to the. Board and the Commissioneř- 
of a Divisior: or the -Excise Commissioner 
all or any of the powers -conferred ‘upon’ 
the State Government under: the- Act; 
except those ‘conferred by Section 89, to 
make rules. ‘Section: 90. empowers the 
Board of Revenue to make rules‘in re= 
gard to certain matters specified.-therein,: 
It - was,» therefore, submitted -that-' the 
Board of Revenue being- dt the apex of 
tne Excise administration it would be not- 
consistent: with . reasoning -that the Board | 
of Revenue should be shut out from exer- 
cising its supervisory jurisdiction and 
lsoking into. any matter relating to grant 
cf licenses covered by Section 35 of the 
Act. According to learned counsel for. 
the respondents, the provisions contained 
in Sections 80 to 34 are vital for the col< 
lecton of Excise Revenue and the adminis- 
He ¢ontend+ 
ed, therefore, that Section 35- should not 
ke read as cutting down the. powers of © 
the Board of Revenue (hereinafter refer- 
red to as the ‘Board’) to judge: the cor- 
reetness or otherwise of any order passed 
ky the Excise Commissioner under Sec-. 


. tion 35 of the Act.. He, therefore: - con= 


tended: that. the - finality..attaching. to an:, 
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only in regard to-hearing. of appeal zro~ 


vided in Section 8 (2). of the. Act, but not 


tothe hearing” of revisions in terms of 
Section 8 (3). According: to ‘the resyon- 
dents the ‘regulation of grant of’ licence 
being the Central theme of the Bihar and 
Orissa Excise Act, the law makers cauld 
not have thought of excluding the Board, 


being at the apex of the entire machirery, ` 


from applying its mind to matters coser- 
ed by Section 35 of the Act. In short, the 
submission of Mr. Basudev- Prasad. is That 
the finality: of the order under Section 35 


must be limited to a Section 8 (2) and. not 


to Section 8 (1):and (3) of the Act,’ 


6. I regret, Tam unable to acce to 
the submission of learned counsel for the 
respondents for the reason that the lezis- 


_lators must be credited with knowledge: 


of. requirement for a particular: ernact- 
ment and, therefore, no provision shzuld 
be presumed. to be redundant. A Court 
of law would be reluctant. to attribut= to 
alegislature the intent to make superflwous 
and redundant provisions’in any starte. 
It is well settled that a Court cannot re- 
duce, statutory words to nothing or recun- 
dant. The expressions, therefore, ‘not- 
withstanding” and “final” occurring in 
Section 35 of the Act must be given taeir 
full effect. I am at a -loss to find any 
earthly reason for denying finality to any 
order- passed by the Excise Commissiomer. 
The Act contemplates several categccies 
of functions to be discharged by the 
Board.. The duties enjoined upon: the au- 
thorities by Ss. 30 to 34 are only. sme 
of the functions which the Excise autheri- 
ties are called upon to discharge. Azart 
from them, there is the function of ad- 
ministration of the Department itself. The 
limit for retail sale of intoxicants in terms 
of Section 5 of the Act, the applicatioz of 
Sections 30 to 35 in regard to retail zale 
of Pachwai, the fixing of fees to be raid 
for parcel relating to import, export and 
. transport of excisable articles, matters: 
relating to reduction of licence fee for 
unexpired portion of the licence are sme 
of the matters which fall within the xen 
of the Board’s jurisdiction and functi=ns: 
By Section: 90.of the Act, the Board has 
_ been empowered to make rules in regard 
to various matters and the list of- matters 
enumerated therein:is an‘impressive mne. 
It is, therefore, not proper-to suggest hat- 
the provisions. as contained in Section= 30 
to 34 are. the most important or the caly 
functions contemplated under the - Act. 
The word “final” occurring in Sectior 35 
‘has been provided: with. a purpose is. žur- 
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- ther-reinforced by the-fact that in exer-. 
“cise of powers conferred by Section 89..of 
the Act the State Government has made 
certain : rules’ regarding filing: of appeals; 
The rules are:contained in Notification 
`- No." 471-F dated the 15th January, 1919 
--and published in the Bihar and Orissa Ex- 
-‘eise Manual, Vol. II (3rd reprint) at 


“page 121, clause 4.specifically excludes the | < 


jurisdiction of the Board to hear appeals 
‘against orders referred in Section 35 of 
the..Act. There can, therefore, be no 
doubt that so far as the Board is con- 
cerned, orders passed by the Excise ‘Com- 
missioner under Section 35 of the Act are- 
final. À : : 


7. To get round this diffculty in 
‘his way learned counsel for the respon- 
dents contend that the finality could be 
attached only so far as appeals to the 
Board were concerned and not by way of 
revision. That is to say, the appellate 
authority of the Board had been barred 
but not the revisional authority. I re- 
gret, I am unable to appreciate this sub- 
mission. If-S. 35 shuts out S, 8 (2), I fail 
to see how the provisions contained in S, 8 - 
(1) and (3) could still come into. play when 
S. 35 places an embargo upon the appli- 
cation of entire S. 8. It would be doing 
violence to- the provisions of Section 35 if 
they were to be confined only to appeals 
and not to-revision, prescribed in Sec. 8 
(3). Itis difficult to appreciate how a dis- 
tinction could be made: between the pro- 
visions contained in Section 8 (1) and (3) 
on the one hand and Section 8 (2) on the 
other. I am fortified in the view: that I 
have taken by the case of M.- R. Patel v. 
The State of Bihar and Orissa, (AIR 1966 - 
. SC. 343). In that case the Board of Re- 
venue had raised the security deposit of 
an Excise shop. According to that princi- 
ple the security deposit payable by the 
licensee -would increase six times.’ The 
Commissioner of Excise, in pursuance of 
the direction of the Board, directed the 
Deputy Commissioner, Singhbhum to rea- 
lise the deficit in security deposit of the 
licensee’s shop. The licensee, therefore, 
moved the Board of Revenue for revision 
of the order of the Excise Commissioner 
demanding higher security. The “Board | 
rejected the application with the observa- 
tion that the Excise Commissioner would. 
reconsider his order calling for -realisation - 
of higher deposit. On an application filed 
by the licensee the Excise Commissioner’ 
directed that in’ special circumstances ‘of 
the case, the security, deposit need not -in- 
crease.- The Deputy Commissioner, Singh- 
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bhum then referred the matter io fhe 
Board of Revenue and the Board after 
hearing both the sides set aside the order 
of the Commissioner. Against that order 
of the Board the licensee filed an appeal 
fo the Supreme Court where the submis- 
sion was advanced that the order of the 
Excise Commissioner in . regard to the 
security deposit was final and that the 
Board of Revenue had no jurisdiction to 
mevise it, The Supreme Court rejected 
the contention on the ground that the 
order of the Commissioner had not been 
passed in terms of S. 35 of the Act, but it 
is obvious that in the view of the Supreme 
Court orders passed squarely within the 
ambit of Section 35 are final, the Supreme 
Court observed that neither the criginal 
order dated November 14, 1956 nor the 
subsequent order dated March 5, 1958 was 
passed by the Excise Commissioner under 
Section 35., The Supreme Court further 
observed that the finality of Section 35 
did not attach to these orders and the 
Board of Bevenue had ample power to 
revise them ‘under Section 8. There ean 
be no doubt that orders passed by the 
Excise Commissioner beyond the purview 
of Section 35 will be appealable or revis- 
able by fhe Board of Revenue but there 
-is no question of orders passed in terms 
of Section 35 not being final. Reference 
may also be made to an unreported deci- 
. sion of this Court in Nawal Kishore Trigu- 
nath v. The State of Bihar, (C. W. J. C. 
No. 525 of 1970), disposed of on the 20-1- 
1973 (Pat) which.related to a shifting of 
the shop from, one locality to another. ‘The 
Deputy Commissioner had made the pro- 
posal for shifting after following the -pro- 
cedure regarding calling for and consider- 
ing objections and the recommendation of 
fhe Deputy ‘Commissioner had been ap- 
proved ‘by the Excise Commissioner under 
Section 35 by order dated 9-2-1967. .There- 
affer, a representation. was filed by the 
Mukhiya of the concerned Gram Pancha- 
yat to the Minister of Excise as well..as 
an appeal to fhe. Excise Commissioner. 
‘The Excise Commissioner dismissed the 
appeal. The “petitioners of that case then 
moved the Board of Revenue. and- the 
Board also dismissed the revision on the 
ground fhat the order of the Commis- 
sioner was final. ‘The petitioners then 
moved this Court and while dismissing the 
writ application his Lordship Unt- 
walia, C. J. fas he then = observed as 
follows :— 


“The ee has sai failed on thé 
ground of imitation before the Excise 
Commissioner in his onder dated 1-3-1969 
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(Annexure 6) and the Board seems to 
have put a correct interpretation to Sec- 
tion 35 of the Act because that makes the 
order of the Commissioner of Excise final 
notwithstanding anything contained in 
Section 8 of the Act, which gives the 
power of revision te the Beard,” 


I am in respectful agreement with the 
views of Untwalia, C, J. in regard to the 
effect ofan order passed by the Commis-~ 
sioner under Section 35 of the Act. 


8, The reliance placed on the case 
of Regina v. Medical Appeal Tribunal, 
{(1957) 1: QB 574) by Mr. Basudev Prasad 
for the respondents is entirely misplaced, 
since in that case the word ‘final’ used in 
Statute had been interpreted in relation to 
the writ jurisdiction for issuance of a 
writ of certiorari. There was no question 
of exercise of revisional powers in that 
case. It is well known that the powers 
of a Court to issue high prerogative writs 
are not circumscribed by the use of the 
expression ‘tinal’ in any statute and, theres 
fore, in those circumstances, it was ob- 
served that the word ‘final’ meant “not 
open tò appeal.” AIR 1956 Mad 79, (A.C. 
Arumugham y. Manager, Jawahar. Mills 
Ltd. Salem Junction) was another case on 
which .Mr. -Basudey Prasad pinned his 
faith in support ef his proposition that 
use of expression like ‘final’ in any sta- 
tute debarred only appeals and not the 
exercise of revisional jurisdiction. Besides 
being a single Judge decision of the Mad- 
ras High Court, the case in question is 
distinguishable from the present case, in 
asmuch as, that case arose out of Pay- 
ment of Weges Act, 1936 in which orders 
passed under Section 15 (2) or 15 (3) or 
(4) are fincl. ‘There is no provision for 
exercising revisional powers under that 
Act. In cases of penalty imposed under 
Section 15 (4) an appeal has been’ provi- 
ded to a ceurt of small causes in a pre~ 
sidency town and to the District court in 
other Places. The High Court observed 
that since an appeal was provided to the 
District Court or Court of small causes: it 
would be deciding a case within the mean- 
ing of S. 115 of the Code of Civil Proce- 
dure when it decided the appeal. It was 
therefore, held that the expression: ‘final’ 
in Section 17 did not debar any revision 
to the High Court in exercise of its res 
visional jurisdiction under Section’ 115 
of the Cods of Civil Procedure. Thera 
fan be no doubt that this Court in exere 
cise of its writ jurisdiction is competeng 
fo scrutinize the orders passed by the Exe 
tise Commissioner under Section 36 of tha 
Act, but that is quite different from says 
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‘ing that the expression ‘final’ places no 
embargo on the Board of Revenue in the 
matter of hearing revision against an 
order passed in terms of Section 35 of the 
Act. Ip my view the non obstante clause 
in Section 35 must be given. full effec. I 
cannot do better than quoting what was 
observed in A. V. Fernandez v, The State 
of Kerala, (AIR 1957 SC 657) at page 662 
in paragraphs 36-37 in rezard to the e-fect 
of non obstante clauses, which is as fol- 
lows: 


"36. What then is the effect of this 
non obstante provision? This Court in 
Aswani Kumar Ghose -v. Arbinda Eose, 
1953 SCR 1 at pp. 21 and 22 = {AIR 1952 
SC 369 at p. 376), made the following ob- 
servations in connection with the non 
obstante clause: 


‘It should first be ascertained what the 
enacting part of the section provides œn 4 
fair construction of the words used. ac- 
cording to their natural, and ordirary 
meaning, and the non obstante clause 5 to 
be understood as operating to set aside as 
no longer valid anything contained in re- 
levant existing laws which is inconsis-ént 
with the new enactment.’ 


The same ratio applies to the construc~ 
tion of the non-chstante provision con= 
tained ın Section 26 of the Act with re- 
ference to all the other provisions of the 
Act that preceded the same. 


37. In our opinion, Section 26 of the 
Act, in cases falling within the oste- 
pories specified under Article 286 of the 
Constitution has the effect of setting at 
naught and of obliterating in regard 
thereto the provisions contained in the 
act relating to the imposition of tax on 
the sale or purchase of such goods. and 
in particular the provisions contained in 
the charging section and the provisions 
contained in Rule 20 (2) and other previ- 
sions which are incidental to the process 
of levying such taxX.....scsccsees Pe 
In my view. therefore, Section 35 ccm- 
‘pletely rules out the efficacy of Sectior 8. 
It must, therefore, be held that the Board 
of Revenue had no jurisdiction to rerise 
the order passed by the Excise Comnais~ 
sioner under Section 35 of the Act. 

9. To get over this difficulty in his 
way Mr, Basudev Prasad contended that 
the Collector had not transmitted any 
proposal to the Excise Commissioner in 
terms of Section 34 and that the Excise 
Commissioner in his turn had not ap- 
proved the proposal in terms of Sec. 35 
of the Act, but that it had been done by 
the Collector and the Excise Commis- 
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sioner in exercise of their administrative 
departmental capacities, It is. difficult to 
accept the submission of learned counsel 
in this behalf in. face of the documents 
brought on record in this application. The 
first link in the chain of documents which 
completely nullifies the submission of 
Mr. Prasad is the letter of the Collector, 
Rohtas dated 7-1-1975 (Annexure 9). This 
letter shows that he was forwarding the 
list of Excise shops for the year 1975-76 
within his district. It has been clearly 
stated in the letter that after complying 
with the provisions of Ss. 30 to 34 the 
shop at Basa should be shifted to. Diliya 
from 1-4-1975. The reason given for 
shifting the shop was that excess revenue 
to the tune of a lac of rupees per year 
was expected by-this shifting. It has been 
mentioned in paragraph 3 that action in 
terms of Sections 30.to 34 of the Act had 
started. It has also been mentioned in 
that, letter that the licensee of the Basa 
shop will remain the licensee for the 
Diliya shop. Annexure 10 is the letter of 
the Collector dated 18-1-1975 to the Ex- 
cise Commissioner, Bihar, Patna. It hag 
been stated in this letter that all formali- 
ties in the terms of Sections 30 to 34 of 
the Act had been completed in regard to 
the shifting of the shop from Basa to 
Diliya and that the entire records were 
being transmitted to the Excise Commis- 
sioner. This letter also states that all 
objections, in response to the notice call- 
ing for obiections, had been considered 
by the Collector and that all the objec- 
tions were without any substance. The . 
Collector. therefore. prayed to the Excise 
Commissioner for approval in terms of 
Section’ 35 of the Act in regard to the 
shifting of the shop from Basa to Dilfya 
and that implementation of this proposal 
was expedient in the ‘interest of revenue 
of the State. The letters of the Collector 
dated 7-1-1975 and 18-1-1975 (Annexures 9 
and 10) must be together read as consti- 
tuting the proposal of the Collector in 
terms of Section 34 of the Act. The letter 
of the Commissioner dated 21-1-1975 (An- 
nexure 11) is obviously communication of 
an order passed in terms of Section 35 of 
the Act. Annexure 11 refers to the two 
letters mentioned earlier in regard to 
settlement proposals for the year 1975-76. 
By this letter the Excise Commissioner 
approved. the proposal that there would 
be 57 country spirit shops in the district 
as in the earlier years. The letter states 
explicitly that approval had been accord- 
ed to the proposal of shifting the shop 
from Basa to Diliya subject to course to 
complying with the provisions of Rule 47 
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‘of the Bihar and Orissa Excise Rules. In 
that view of the matter, it is futile to 
suggest that Annexures 9 and 10 did not 
represent the proposal of the Collector in 
terms of Section 34 nor ċan it be held that 
Annexure 11-did not represent the ap- 
proval of the Excise .Commissioner’ in 
‘terms of Section 35 of the Act.. The sub- 
mission of Mr. Basudev Prasad in this be- 


half is absolutely devoid of any substance : 


and must be rejected. 


10. Mr.’ Basudev Prasad and Mr. 
Shreenath Singh for the respondents in 
' both the writ petitions contended that 
Section 35 of the Act contemplated only 
modification. or annulment of the Collec- 
tor’s proposals and that it was only’ the 
order -evidencing any modification or an- 
nulment of the list under Section 35 of 
the Act which was final and that the ap- 
proval: of the Collector’s list by the Ex- 
cise Commissioner was not’ an approval 
contemplated by Section 35 and, there- 
fore, no finality could attach to the order 


of the Excise Commissioner approving the _ 
_Collector’s proposal under Section 34 of: 


the Act. He contended that the approval 
by the Excise Commissioner must be 
taken to be a departmental order or ad- 
ministrative approval'in terms of Sec- 


tion 7 read with Rule II under the Act ` 


in Notification No. 470-F dated the 15th 
’ January, 1919 and printed in the Excise 
Manual at page 105.- Rule II reads as 

follows :— ae 

“No.. 470-F. — In exercise of the 
powers conferred by. the provisions speci- 
- fied below of the Bihar and Orissa Excise 
Act, 1915 (Act II of 1915), hereinafter de- 
signated “the Act” the Lieutenant-Gover- 
nor in Council is pleased— 

XX XX XX 

II. to make the following orders 

under sub-section. (2) of Section 7:— 


(1) (Under clause (a))— There shall - 


be an. Excise Commissioner who shall, sub- 
ject to.the general control-of the Board, 


have. throughout the province of Bihar | 


. and Orissa the control of the adminis- 
tration of the Excise Department and the 
collection of. excise revenue.” 


It is true that the Excise Commissioner ` 


has dual functions. He is the supervisory 


` „authority. in regard to the acts of the Col- 


lector of the District and he is also a quasi 
judicial authority in terms of Section 34 


_ Of the Act,- but it is incornprehénsible to` 
‘me that..an order of modification. or an- ` 
 nulment, of a' proposal by the Excise Com- ` 
missioner ‘must be treated to be one under - 
`. Section -35 of-thežAct, but if the same Ex- - 


cise’ Corirmissioner’ performing -the - ‘same 
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` function approves the proposal, it must be 
' considered an administrative. act. 


There 
can be:no doubt that the sending of pro- 
posals after complying with the require- 
ments of Sections 30 to 33 of the Act is 
an act covered by the provisions of Sec- 
tion 34 and, therefore, I cannot conceive 
of any rationale for coming to the con- 
clusion that. if the proposal of the Col- 
lector is approved, it must be taken’ to be 
a departmental administrative Act. In 
applying his mind whether the proposal 
of the Collector should. be modified or an- 
nulled or approved the Excise Commis- 
Sioner is applying the same thought pro- 
cess. and, therefore, no distinction can be 
made on the footing suggested by the res- 
pondents. Any order by the Excise Com- 
missioner in regard to the proposal of a 
Collector in terms of Section 34 must be 
deemed to be final. I regret, I have not 
been able to appreciate how the case re- 
ported in AIR 1966 SC 343 (Supra) sup~ 
ports the /comiesting reetonaes im this 
behalf. > 


11. It was contended’ by` Mr. 
Shreéenath Singh (counsel for. respondents 
5, 6 and 7 in C. W. J. C. No. 1058 of. 1975) 
that the Collector of the District abdicat- 
ed his function laid down in Section 34 of 
the Act because he’ never passed: any order 
in‘terms of Section 34. It was suggested 
that objections were invited.to the shift- 
ing of the shop from Basa to -Diliya and 
he merely transmitted his proposal as 
well as objections, This was sought to be 
explained by Mr, Shreenath Singh as be- 
ing departmental act as contemplated by 
Rule II under Section 7 of the Act. I re-. 
gret, I am unable to appreciate this sub- 
mission. Annexures 9 and 10 clearly show 
that objections had been invited and they 
had been considered by the Collector and 
that he had found the objections without 
any merit, Annexure 9 read with An- 
nexure 10 must be held. to be full compli- 
ance of Section 34 of the Act. The at- 
tempt of learned counsel for the respon- 
dents to get round the difficulty created 
by Section 35 and to clothe the Board of 
Revenue with the power to exercise its 
revisional jurisdiction in regard to matters - 


- covėred ` by Section 35 of. the Act is un= 
tenable. ` i ; 


212, “Te was also contended by it, 


es ‘oad for the respondents that ~ 
‘even if the order passed by the Excise _ 
Commissioner was.final.and even if the -` 


Member Board of Revenue acted. without 
jurisdiction in entertaining the appeal-and’ 


setting aside the approval accorded by the -` 
-Excise ‘Commissioner, this: Court in 


its ~- 


Tw eae e 
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writ jurisdiction should not inte-fere 
with the order of the Board if it is ibund 
that it had set right an apparent ilega- 
lity or injustice. As an abstract prcdosi- 
tion of law ‘it is unexceptionable. It is 


~~,_therefore, necessary to see if the fectual 


“foundation has been well laid to core to 
the conclusion that the Collector or the 
Commissioner had“committed any iega- 
lity or injustice which ¥ Wwas-or_could have 
been set right by the Board. Tinay here 
dispose of the question of injustice “by. 
observing that all that the contesting res- 
pondents were interested in, -was tha the 


_.country spirit shop should not be lozatec 
at New Diliya. If Diliya and New Tiliye 


are one and the same as asserted br the 


-respondents 5 and 6 oł C. W. J. C No: 


1034 of 1975 -in paragraph 22 of their 
counter-affidavit, they can have na ob- 
jection -because the actual site chosem for 
the shop is a long way cff from their sur- 
roundings. According to the Collecter, it 
would be about more than half a mile 
away from the residents of New [_liya 
where there is no habitation. If the res- 
pondents -were genuine objectors, no 
stooges of some other agency, their -nte- 
rest was fully served when it was d=cid- 
ed that the shop in question woulc be 
located: at a very remote- part of vilage 
Diliya and surely too far from New Diya. 
Nor, could they have any interest ir the 
question as to who should get the licence. 
In that-view of the matter, there caz be 
no question of any injustice having zeen 
caused to the respondents by the order of 
the Collector or the Excise Commissic-aer. 


13. So far as the question o= il- 
legality of acts of the Collector of Rctas 
and the Excise Commissioner, I ave 
been at pains to find if there has een 
any illegality. The contention of leaned 
counsel for the respondents must be =st- 
ed on the touchstone of the provicons 
contained in Sections 30 to 33 of the Act. 
Annexure 14 is a letter from the Excise 
Superintendent, Rohtas to the Sub—ns- 
pector of Excise whereby he, was infom- 
ed that there was a proposal to shift the 
country liquor shop from Basa to vilage 
Diliya from 1-4-1975. He was directed 
that in terms of Sections 30 to 33 of the 
Act he should proceed to’ the propssed 
locality and get it announced by bea- of 
drum to the public at large and that eny- 
body objecting to the proposal shoulé do 
So within 15 days from the date of the teat 
of drum. The Sub-Inspector was direzted 
to send compliance ‘of these instruct-sns 


‘after strict compliance’ with the pr-vi-. 


Sions of- Sections 30 to 33 of the Act. 
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Annexure 1:is a letter of the 27th De- 
cember, 1974-from the Excise Sub-Ins- 
pector to the Excise Superintendent re- 
porting compliance of the directions of 
the latter in terms -of Section 31 (1) (b) 
of the Act on the 26th December, 1974 
in his -presence.. The receipts of the drum 
beaters with the signatures of the wit- 
nesses to the drum beating were enclos- 
ed with this letter. Ss. 30 and 31 of the 
Act must, therefore, be deemed to have 
~been complied. 


“~il. Mr. Shreenath Singh for con- 
testing “respondents in C. W.: J. C. No. 
1058 of 1975 contended that there is a 
large mass of documentary evidence to 
show that the proposal to open a new shop 
and the formalities required by Sec- 
tion 31 of the Act must have been done 
in relation to New Diliya and not Diliya 
and, therefore, it must be held that in 
regard to Diliya the provisions in regard 
to Sections 30 to 33 had not been com- 
plied. He referred to the letter of K. Pra- 
sad, Advocate and others dated 22-2-1975 
to the Collector, the letter of the Superin- 
tendent of Excise, Rohtas dated 26-2- 
1975, the letter of the Assistant Project 
Executive Officer to the Personal Assis- 
tant to the Collector, Rohtas dated 20-2- 
1975 and a report of the Inspector of 
Police addressed to the Superintendent of 
Police dated 13-3-1975 which have been 
filed as enclosures to Annexure B in the 
counter-affidavit of Krishna Prasad, res- 
pondent No. 6 If I may state with res- 
pect, the submission of Mr. Singh stems 
from the failure on his part to realise the 
difference between the locality of a shop 
and the actual site thereof with reference 
to plot numbers and boundaries. The two 
are entirely different matters. The proce- 
dure covered by Sections 30 to 33 has re- 
ference. only. to the locality of a shop. 
This may mean just specifying the name 
of the village or if it is an urban area by 
just stating the mohalla in which a shop 
was to be set up or shifted and that would 
be full compliance of the provisions of 
Sections 31 and 32 of the Act although the 
exact geographical location with reference 
to plot number, holding number and boun- 
daries have not been specified. The state 
for specifying the actual site of the shop 
comes when the proposal of the Collector 
to set up or shift a shop has been approv- 
ed by the Excise Commissioner. The 
documents relied upon by Shri Shreenath 
Singh have a bearing only on the ques- 
tion of actual site of the country spirit 
shop and not the locality of the shop in 
terms of Sections 30 and 31 of the Act. - 
As I have stated earlier either the peti- 
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Diltya or a hullabaloo without any foun- 


dation was raised in regard to setting up 
the shop.in New Diliya or vested interest 
took it up as an opportunity to praévent 
any extra country spirit shop being open- 
ed within Dehri Municipality, but those 
are matters: to be considered in terms of 
Rule 47 of the.Bihar and Orissa Excise 
Rules. So far: as the residents: of New 
Diliya were concerned, their objection to 
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plied which would imply that notices had 
been sent in due time to the Chairman of 
the Dehri-on-Scne Municipality. On the 
other hand, the- stand of the contesting 
respondents 5, & and 7 is that the provi- 
sions.of the Act-had not been complied. 
In this connection the respondents: have 
relied. upon a certificate issued by the 
Chairman of the. Dehri i-Minicipality (An- 
nexure A) whiski is to the effect that no 
information had. been sent to the Munici- 


setting up a country spirit‘shop at New _bality about opening of a country spirit 


Diliya .was quite ‘justified and the Ol- 
lector had taken that into 2ccount end, 
therefore, directed that-no shop should be 
opened at New Ditya. The various peti- 
tions -and reports must. be read-as being 

objections in regard to the site of the- shop 
in ternis of Rule 47 and not:to the loca- 
lity of the shop as laid down in Section 30 
of the Act, I am, therefore, of the view 
that there is no substance in- .the conten- 
tion of Mr. Shreenath Singh that the:en- 
tire actions alleged to have -been. taken 
under Sections 30 to 33 of the Act must 
be.deemed to have taken in regard tovil- 
lage New Diliya and not. in regard -to 


Diliya. In the face of Annexures 1 end 14° 


it is well nigh impossible to-come to the 
conclusion that. the fixation of notices and 
beating of drum took place at New Diliya 
and not at village Diliya. I shall like -to 
observe. here that the stand taken- by Mr. 
Basudev Prasad branding, .Annexures 1 
and 14 as. rank forgeries is, too purile to 
receive.any consideration. The presump- 
tion attaching to Government works hav- 
ing been. carried out regularly. must set 
at rest any comment. by-Mr. Paste hd 
sad a 


15. Tf ETENE 1 and 14 are 
genuine and’ ‘correct documents, as’ they 
must ‘be held to “be, the conclusion is it 
resistible that notices were hung and drum 
` was beaten at village Diltiya. ‘Section, 31 
(1) (bj and (e) must, therefore, be held to 
have been. fully complied. ‘There is noth- 
ing to show that the Collector did not 
send to the Chairman of the District Board 
a copy of the list drawn up “by the Col- 
lector. Apart from the bare assertion of 
respondents 5 and 6 that the’ provisions, of 
law were. not complied, there is nothing 
to show. that the Chairman of the ` Dis- 
trict Board had not been noticed in terms 
of. Section 31 (1) to. 


16. It only Temains to cone 
whether the provisions of Section 31 (1) 
(d) of the Act had been complied or not. 
In this connection the position taken: by 
respondents 1, 3 and 4 is that the provi- 
sions of Section 31 had been- fully com~ 


shop: in New -Diliya; Diliya, in Ward 
No. 15, I have no doubt that this certifi- 
cate has been granted Ly. the Chairman 
on ulterior considerations. It, will be ob- 
served that this certificate bears. a date 
26-3-1975. But there is another letter of 
the 10th March, 1975 by the same Chair- 
man to the Collector, Rohtas in regard to 
opening of a country spirit shop- at New 
Diliya annexed and: marked as An- 
nexure X/?. Curiously enough there is 
not a whisper in that letter to suggest that 
information of the proposal to open a, shop 
at_Diliya-had not been sent to him,- An- 
nexure, Y/8 is another letter dated 16-3- 
1875 from the same Chairman. to. the Ex- 
cise Minister containing his objection to 
the location of a-country spirit shop in 
New -Diliya. . But_in that letter as well 
the allegaticn of “want of. notice to the 
Municipality in terms of Section 31 (1) (d) 
of the Act is conspicuous by its absence, 
These letters coming from unimpeachable 
custody of the. Collector and the Excise 
Commissionér ` completely . negative the 
value of the certificate (Annexure A) 
granted by the Chairman ‘of the Munici- 
pality. They are of great value and must 
set.at nought any speculation about ‘non- 
compliance of the ‘provisions ` contained 
in Section 31 (1) (d) of the Act, I have 
no “doubt that Annexure A to the. peti- 
tion. filed by A.C: Sao and others for 
vacating the stay order of this Court as 
well as Annexure 20. filed. by the. peti- 
tioners are got. up documents and méant 
to. oblige” whossever sought his favour. It 
will also be: cbserved that the Member, 
Board of Revenue has not found as a fact 
that. an extract of ‘the Collector’s list ‘in 
regard to the shop in question was not 
sent to the Chairman, Dehri Municipality, 
I have no doubt in my mind, therefore, 
that the. provisions of Sections 31, and 32 
had been fully complied. ` 
17.. Section 34 enjoins upon ` the 
Collector to consider all objections and 
opinions submitted under. Section 33. It 
was contended by Mr. Prasad for the con- 
testing respondents that -this requirement 
of law has not been complied. . He based 


> 
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his submission upon the fact thet the 
notice inviting objections -stated- th= 12th 
January, 1975. as the last date for filing 
objections, but Annexure 9 shows that 
the list had been ‘sent by the Collector to 
the Excise Commissioner on the Tth it- 
self, He, therefore, contended thet the 
Collector. never considered the objections. 
This submission is utterly devoid cf any 
substance. I have already held thet An- 
mexure 9 must be read along with An- 
nexure 10 as together forming tha list 
forwarded by the Collector in terms of 
Section 34 (2) of the Act. In Annexure 9 
itself it has been mentioned that the shop 
of Diliya would be opened after comply- 
ing with the provisions contained in Sec- 
tions 30 to 34 of the Act. Annexure 10 
Shows that the Collector had writ-en in 
his letter that all original papers weze be- 
ing forwarded to Excise Commissioner 
after complying with the provisions of 
Sections 30 to 34 of the Act and tkat he 
had applied his mind to the objections re- 
ceived in response to his notice o the 
25th December, 1974 and he cons:xdered 
them to be of no substance. He. here- 
fore, prayed for approval being granted 
in terms of Section 35 of the Act. It is 
obvious, therefore, that the Colector 
did consider the objections raised by vari- 
ous persons. The report of the. Excise 
Inspector to the Excise Superintendent 
(Annexure 12) is also relevant in this con- 
nection. Justification for opening of a 
country spirit shop in Diliya was cearly 
stated in that report and that the ebjec- 
tions had been engineéred by licensees, 
who had their country spirit.shops within 
Behri-on-Sone Municipality from before. 
It was clearly stated in that report that 
the objections against opening a shep. at 
New Diliya was pointless when .the pro- 
posal was to: open the shop in Diliya 
which was separated by the Grand Trunk 
Road and. were poles apart away from 
habitation. It was stated that there were 
rules laying down principles to be consi- 
dered in choosing the. site for a country 
spirit shop and that question would be 
considered -at. a later stage. The report, 
therefore, recommended :rejection o7 the 
ebjections:, I would not- be surprise that 
the. Collector upon’ those: facts considered 
it fit to reject all the objections and ap- 
prove the proposal. In that view o: the 
matter; it must be held that: the Collector 
had considered: all the objections: recaived 
tode Section 33 of the Act. — 
18. Tt was’ then contended by Mr. 
Basudev Prasad that the statement ir An- 
nexure 10 by the Collector that a. perusal 


‘missioner. 
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of the objections filed amounted to no 
consideration. He stated that if he had 
considered, he -should have mentioned the 
nature of the objections and would have 
dealt with them pointwise. I regret, I 
am unable to accede to this submission. 
‘The sentence referred to in Annexure 10 
shows clearly that the objections had re- 
ceived his consideration: There is no 
particular mode of writing an order spe- 
cially when.it is not an order of a judi- 
cial authority. The Collector had before 
him a detailed report on the objections 
from the Inspector of Excise. A long 
order, therefore, in my view, was not 
necessary requirement of law. I am, 
therefore, unable to hold that the objec- 
tions filed under Section 31 of the Act did 
not receive the consideration of the Col- 
lector. 


19. Lastly, it was contended that 
the Board of Revenue had heard the par- 
ties and had given its conclusion on ques- 
tions of fact in regard to compliance of 
the provisions of Sections 30 to 33 of the 
Act and this Court in its writ jurisdiction 
should not substitute its own findings for 
that of the Collector or the Excise Com- 
Academically speaking the 
proposition is sound and unexceptionable. 
The basic question, however, is whether 
the Board of Revenue has given its find- 
ing in regard to non-compliance of Sec- 
tions 30 to 33 and whether they are based 
on any material. The finding of the Board 
is, therefore, auoted below: for a proper 
appraisal thereof— 


“On behalf of the Excise Department 
and opposite parties Lallu Prasad and 
Ratandip Kumar, it;has been urged that 
in the instant case the procedure pres- 
cribed in Sections 30 to 33 of the Act has 
been complied with. - From . submissions 
made before the Board and from the files 
of the Excise Department, it appears that 
along with others the Chairman. of the 
Dehri-on-Sone Municipality had objected 
to the shop being opened in ward No. 15. 
This” goes to show. that the provisions of 
Sections 30. to 33. haye not ee computed 
with properly.” 


It would beobserved that ‘all that the so 
called finding arrived at by the Board 
amounts to saying that the provisions of 
Sections. 30 to 33 had not been complied, 
The’ only reason to- suggest this conclusion 
of the Board -is' that ‘the Chairman of the 
Dehri-on-Sone Municipality had objected 
to the shop being opened in Ward No, 15: 
T regret, this ddés not amount te any find- 
ing. as it is not based on any relevant 
material. The statement that the provi- 
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sions of Sections 30 to 33 have not been 
complied with properly is absolutelv.a 
bald statement which. cannot pass any 
judicial scrutiny. The Board has failed 
to record any finding as to whether the 
Municipality bad received notice of the 
Collector or not. That was the basic 
auestion to. be decided. If the Board had 


come to the conclusion that no notice had ` 


been sent to the Municipality its finding 


regarding non compliance of Sections 30 - 


to 33 of the Act would have some mean- 
ing, but in the absence of any finding re- 
garding want of notice to the Chairman 


of the Municipality, mention of filing of | 


objection by the Chairman is pointless. 
It is pointless for the simple reason that 
the Collector or the Excise Commissioner 
could not have considered something 
which did not exist till 21-1-1975, but 
came to existence only on 10-3-1975 and 
16-3-1975. I fail to appreciate by what 
process: of reasoning the learned Member 
Board of Revenue came to the conclusion 
that before approving the list the collec- 
tor and the Excise Commissioner should 
have considered the objection of the 
Chairman of the Municipality. But to be 
fair to the learned Board of Revenue, it 
must .be recorded that he had not obser- 
ved that the objection of the Chairman 
should: have been considered, but has 
only said that the Chairman of the 
Dehri-on-Sone Municipality along with 
others had objected to the shop being 
opened in ward No. 15. In the absence of 
any finding showing want of considera- 


tion of the objections by the Collector . 
there is no relevancy between the find- 


ing of objections and non-compliance with 
the provisions of Sections 30 to 33 of the 
Act. The learned Member, Board of Re- 
venue has not said a word as to in. what 
regard the Collector had failed in carry- 
ing out the duties enjoined: upon him by 
Ss. 30. to 34. The learned Member, Board 
of ‘Revenue has not said that no list was 
prepared, that no drum was beaten. that 
no notice was sent to the District Board, 
that no notice. was sent to the Municipa- 
lity, and that the objections received had 
not been considered. In the absence cf any 
finding .by the Board on -these relevant 


considerations, the conclusion that the pro- . 


visions of Ss, 30 to33 had not been com- 
plied with properly.is without any logi- 
cal basis and must be held to be perverse 
on that score. Such a‘finding cannot be 
binding.on this Court, as it does not show 
consideration of any of the materials: on 
record nor-does it show that the problem 
was broached in the: manner required by 
law. The submission of Mr.- Basudev 
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Prasad and Mr. Shreenath Singh. there- 
fore, in that behalf is devoid of any sub- 
stance and must be rejected, 


20. It was submitted by Mr. Shree- . 
nath Singh on behalf of respondents 5, 6 . 


and 7 in C. W. J. C. No. 1058 of 1975 that ~ 


the Collector or the Excise Commissiorier _ 
had no power to shift the shop at Basa to 
village Diliya. He ‘contended that it is 
not permissible under the Excise Act and 
that all that the Collector could do was 
to cancel the licence for the shop at Basa 
and to take steps for grant of a fresh 
licence at Diliva. I regret, I am unable 
to accede to his submission. A perusal of 
the Act and the Rules shows that there is 
no mode or procedure prescribed in re- 
gard to shifting of a licence but it was 
conceded that the only provisions in re~ 
gard to grant of licence for a new shop 
are those contained in Sections 30 to 33 
of the Act. Shifting of a license cannot 
be held to be different from grant of a 
new license. It was contended that there 
are instructions issued by the Board of 
Revenue in regard to grant of new 
licences. In my view, those instructions 
cannot prevail over the statutory provi- 
sions. If Sections 30 to 33 are the only 
‘provisions for grant of a licence ‘and’ if 
those provisions have been fully complied 
in the preser.t case, there is no substance 
in this submission of Mr. “Shreenath 


Singh. The other reason for rejecting the’ ` 


submission raised in regard to shifting is 
that this matter was never.pleaded at any 
Stage prior <o the: hearing ‘before this 
Court. Further the power to issue licence 
is completely with the Collector subject 
to approval of the Excise Commissioner 
and. therefore. the argument against shift- 
ing has no- substance. Shifting of licence 
is a common ‘and known procedure in the ` 
Excise world and I dare say: there is no 
legal bar to it. Further the respondents 


must be confined to the objections raised . . 


by them before the Board of Revenue. 
All that thev had objected there. was that 
no licence should be granted in respect 
In the absence of any 
auestion as to whether licence should: be 
granted to the petitioners ‘or not -and as 
to whether the shop should be shifted to 
Diliva. or not. the argument against shift~ 
ing is not open to the respondents. Be- 
sides: what I have stated above para. 3 
of the Judgment of Untwalia, C. J, in. 
C. W. J. C. No. 525 of 1970 (Nawal Ki- 
shore Trigunath v. The State of Bihar) 
decided on the 20-1-1973 (Pat) leaves no 
manner of doubt that shifting of licence 


for shop isnot violative of any provision 


1976 ` 


of the Bihar and, Orissa Excise Act. bat 
all that it reauires is that the provisiors 


of Sections 30 to 34 must be complied. As: 


I have held above, those provisions hed 
been fully complied in the present cae, 
the objection to shifting is absolutely um- 
tenable and the submission in that behalf 
must be rejected. 


21. In: the ‘ght of my observa- - 


tions. made above. I am led to the conclu- 
sion that the provisions contained in Sez- 
tions 30 to 34 of the Act had been ful-y 
complied in sọ, far as the Collector hed 
drawn up a list showing (ai what licences 
were proposed to be granted, (b) the list 
so prepared was published to the peop-e 
of Diliva by beat of drum, (c) a copy af 
the list had been sent to the Chairman ef 
the District Board, (d) a copy of the list 
in regard to the shifting of the shop from 
village Basa to Village Diliya had been 
sent to the Chairman of the Dehri-on-Sore 
Municipality, (e) the list had been pub- 
lished as prescribed, (f) objections filed ty 
_ various persons and authorities had been 

considered by the Collector and the Co_- 
lector having found the objections without 
any substance rejected them (g) the Co-- 
lector transmitted the list along with ok- 


jections and opinion with his own opinion ` 


to the Excisé Commissioner in terms cf 
Sec. 34 of the Act and (h) in terms cf 
Section 35 the Excise Commissioner had 


approved the list or proposal of the Co.-. 


lector so sent to him under Section 34 (5) 
of the Act. I am also of the view that the 
approval of the Excise Commissioner zs 
contained in Annexure 11 to the proposal 
of the Collector under Section 34 of the 
Act was final and that the learnéd Mer- 
ber Board of Revenue had no jurisdiction 


to sit in judgment over the approval ac 


corded by the Excise Commissioner in 


exercise of his revisional powers under. 


Section 8 of the Bihar and Orissa Excise 
Act. 


22. For the reasons stated above, 
and having- given my most anxious cons 


deration to the submission made on be-. in 


half of the various parties, I am of ‘the 
view that Annexure 8 in both the writ 
applications is without jurisdiction and ès 
hereby quashed. The applications are ac- 
cordingly allowed with costs; hearing fee 
Rs, 250/- payable by respondents 5, 6 and 7 


of each application to the petitioners cd - 


each writ application. ' 
K. B. N. SINGH, J.:—'J agree. i 
' Petitions A 
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' SHAMBHU PRASAD SINGH AND ~ 
S; ALI AHMAD, JJ. 


Arjun Ho and others, Petitioners’ Vv. 
The Commissioner, Chotanagpur Division, 
Ranchi and others, Respondents. 

C. W. J. C, No. 84 of 1970, D/- 10-9- 
1975. ‘ 
(A) Constitution of India, Article 14 
— Kolhan area in Singhbhum district — 
Wilkinson’s Rules are not ultra vires 
merely because they prescribe a proce- 
dure different from that prescribed for 
suits filed in other parts of the State. AIR 
1958 Pat 366 and 1970 Pat LJR 281, Foll. 

(Para 3) 

(B) Kolhan Civil Justice {Regulating 
and Validating) Act (1966) — Act validat- 
ing certain past actions in Kolhan area 
as well as regulating administration of 
Civil Justice in that area is not ultra vires. 

. (Para 4) 

(C) Civil P, C. (1908), Section 21 — 
Objection to pecuniary jurisdiction of 
Court at late stage before High Court 
under Articles 226 and 227.of Constitu- 
tion — Not allowed — (Constitution of 
India, Articles 226 and 227). 

Kolhan suit valued at Rs. 3,000/- for 
purposes of jurisdiction was originally 
filed before Additional Deputy Commis- 
sioner who had no pecuniary jurisdiction 
to entertain it. The suit was transferred . 
to Kolhan Superintendent. who also had 
no jurisdiction to entertain it. When the 
records of the suit again came: before 
A. D.C. for restoration of the suit dismis- 
sed for default, the A, D: C. was autho- 
rised to entertain such suit by the Deputy 
Commissioner. 

Held -that the petitioner under Arti- 
eles 226 and 227 having acquiesced in the 


‘jurisdiction of. A. D. C. by not raising any 


objection to his jurisdiction after the case - 
was transferred to him, could not be al- 
lowed to challenge the jurisdiction of 
A. D. C. for the first time before the High 
Court after taking a chance of a-decision 


1960 Pat 244 (FB). Rel. on. (Para 6) 

(D) Wilkinson’s Rules, Rule 20° — 
Rule does not require that selection of 
Panches is to be made by Governor Gene- 


- rals Agent or his assistant himself — It 
‘only requires that plaintiff and defendant 


should be heard in matter of selection — 


‘Nomination of panches after consulting 


parties held not illegal or in violation of 
Rule 20 and award cannot be held invalid — 
: í (Para. 8) 
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his favour in the Courts. below. -AIR .. 
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(E) Criminal P. C. (1898), Section 145 
— Order under declaring one party in 
possession — Subsequent Civil suit for 
‘title and possession — Reference to: arbi- 
tration and. award — Award is not invalid 
if it involves question of possession. 

(Para 9) 

Cases Referred: Chronological . _Paras 
1970 Pat. LJR 108 = ILR 49 Pat 321, -.5 
1970 Pat LJR 281 = 1970 BLJR 855° 3 
AIR 1960 Pat 244 = 1960 BLJR 162 (FB) 
5,6 

AIR 1958 Pat 366 = 1958 Pat LIR 164 3 

Sanat Kumar Chattopadhaya, for Peti- 
tioners; S. N. Jha (S.C, II) and B. P. 
Pandey (J. C. to S. C. II) and Naresh 
Kumar Sinha (D. R. Guardian for minor 
No. 7), for Respondents. 

ORDER :— This writ application has 
been filed for quashing orders contained 
in Annexures 1 and 3 to it. Annexure'1 
is an order of Additional Deputy Commis- 
sioner, Singhbhum (respondent No. 2) de- 
creeing Kolhan Title Suit No. 43 of 1966 
filed by respondents Nos. 3 to 7 in terms 
of the award of the panches to whom the 
dispute had been referred. Annexure 3 
is the order of the Commissioner of 
Chotanagpur : (respondent No. 1) dismis- 
sing the appeal of the petitioners from the 


aforesaid Judgment of respondent No. 2.: 


2. The entire ordersheet of the 
suit has been filed as Annexure 4 along 
with the rejoinder filed by the retitioners 
to the counter-affidavit of respondent 
No. 2. As it appears from the ordersheet, 
the suit was for declaration of plaintiffs’ 
title to the lands-described in Schedule 'C’ 
to the plaint and for confirmation of 
the same or in the alternative. for parti- 
tion. of the lands described in Schedule ‘B’ 
half and ‘half by metes and bounds., The 
suit was valued at Rs, 3,000/- for the pur- 
poses of jurisdiction, but only a consoli- 
dated Court-fee.of Rs. 22.50 was paid. It 
was filed before respondent No. .2 on 5th 
of September, 1966.. After the plaint was 
filed the Additional Deputy.Commissioner 
passed the following order :— 

“In view of Commissioner’s order in 
K. M. Appeal 37/66, the suit is aimma 
sine die.” 

It, appears that later on, as directed in 
Memo No. 1348/L dated 10th of Septem- 
ber:, 1967, the suit: was. transferred. from 
the “Court of, the. Additional Deputy, Com- 
missioner to the Court’ of Kolhan Superin- 
tendent and ‘the records.were received by 
the latter on 19th of June, 1967. On the 


same date he registered and admitted. the - 


plaint -and- issued summons to the parties 
to appear before him on.a date fixed for 
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the purpose. On 2nd of April, 1968, the 
suit was dismissed for default, but on the 
very date, when the parties appeared and 
the plaintiffs explained the absence, it 
was.restored. The ordersheet dated 3rd 
of June, 1968 shows that parties prayed 
to refer the case to the Panchayat for 
arbitration: The plaintiffs suggested the 
name of one of the Panches, the defen- 
dants of the other and the third name 
that of the convener was suggested by the 
Kolhan Superintendent himself. How- 
ever, the records could not be sent to the 
Panches as copies of plaint and. written 
Statement were not there and the parties 
were directed to file copies by 18th of 
June, 1968. On 18th of June, 1968 both 
parties were absent and the suit was dis- 
missed for default. On the same date a 
petition for restoration of the suit was 
filed and notice was issued to the defen- 
dant to show cause against restoration by 
22nd of July, 1968. The ordersheet of 
22nd July, 1968-reads as follows :— 


“Plaintiff present. The A. D. C. has 
to hear such suits now. Send the records 
2 “ia Parties to appear there on 20- 8- 

968,’ 

On. 20th of August, 1968,° the Magistrate 
who was incharge of the work of the Ad- 
ditional Deputy . Commissioner received 
the -records and issued notice to the de- 
fendants to show cause against restora- 
tion. On. 25th of September, 1968, the 
Additional. Deputy Commissioner heard. 
the petition for restoration and restored 
the suit. - He again asked the parties to 
file copies of plaint and written statement 
for sending. them to the Panches. On 
Sth of- October, 1968, after the copies of 
the plaint and .written statement were 
filed; the Additional Deputy Commissioner 
ordered for sending them to the convener 
Panch. The award’ of the Panches was 
received on 16th of -January, 1969. Time 
was allowed to parties till 11th of March, 
1969 for filing objection, if any. The de- 
fendants filed an objection on llth of 
March, 1969. It was taken up for hear- 


` ing on 15th of July, 1969. The Additional 


Deputy Commissioner overruled the ob- 


. jection’ and accepted ‘the award .of the 


Panches. He also ordered for passing. of 
a decree in terms of the award. It is this 
order’ which has been made Annexure A 
to the writ application. f 


3. Suits filed for Kolhan area in 
the district of Singhbhum are governed 
by a set of rulès known as Wilkinson's 
Rules: According to Rule 20 of those 
Rules, after a sùit is filed the subject- 
matter may be referred to Panches for 
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arbitration. Mr, S. K. Chattopadhyaya 
appearing on behalf of the petitioners 
has in the first place challenged the vires 
of these Rules and submitted that es 
these rules. describe a procedure differemt 
from procedure followed for suits m 
other parts of the State, they are 
ultra vires. The vires of these rules was 


considered in Dulichand Khirwal v. ee pe 


State of Bihar, (AIR 1958 Pat 360- -aT 
again in Chaturbhuj V. Ahva +. The aaa 
puty Commissioner, _ Siaghbhum, (1970 Pat 
LJR 281) and the “Rules were held to be 
intra vires. Nothing substantial has been 
‘Siaced before us to show that these decd- 
sions which are binding upon us are not 
correct. In the circumstances: the con- 
tention must be overruled, - 


4. Mr. Chattopadhyaya has next 
challenged the vires of the Kolhan Ciril 
Justice (Regulating and Validating) Act, 
1966. It appears that under the Wilkin- 
son’s Rules the suits were to be heard by 
the Munsifs or Assistant to the Governor 
General’s Agent, but really they were 
heard by Kolhan Superintendent or D2- 
puty Commissioner of Singhbhum or an 
officer authorised by the Deputy Comms- 
sioner of Singhbhum. ‘Reelising that the 
hearing of suits by the Kolhan Superi- 
tendent or the Deputy Commissioner of 
Singhbhum or an officer authorised by 
him was irregular the said Act was pass- 
ed for validating certain pást actions in 
Kolhan area as-well as to regulate the 
administration of civil justice in that arza 
in future. Though Mr. Chattopadhyava 
has chalienged the vires cf this Act, ie 
has mot been able to give any valid ræ- 
son in support of his contention. This 
contention of learned counsel for tae’ 
petitioners, therefore, has also Bot- no sub- 
stance. 


5. Mr. Chattopadhyaya has next 
argued that when the suit was filed, te- 
fore the Additional Deputy Commissiorer 
he had no jurisdiction to entertain it; nor 
the Kolhan Superintendent had jurisd-c- 
tion to entertain the suit as the valuation 
thereof was Rs. 3,000/-, much above 
Rs. 300/- the pecuniary limit of the jur s- 
diction of Kolhan Superintendent. In he 
circumstances, he contends that all subse- 
quent steps:taken in the suit are nullity 
and without jurisdiction. He has aso 
placed reliance on the decision of a Fall 
Bench of this Court in Shyam Nandan 
Sahay v, Dhanpati Kuer, (AIR 1960 Eat 
244) (FB) and submittéd that according to 
this decision, the suit if it could not be 
entertained by the Court vefore which it 
was filed, it could not be transferred to 
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another Court and such order of transfer 
would be illegal. In our opinion, this 
decision is not of any real help to the- 
petitioners, for, in the instant case. gd- 
mittedly the Additional Dems Commis- 
sioner had jurisdiction f o dispose of the 
suit on 15th of July, 1969 when he ac- 
cepind ted award and ordered for passing 
‘le decree in terms of the award. Ac- 
cording to the petitioners, the Additional 
Deputy Commissioner, Singhbhum, was 
authorised by the Deputy Commissioner 
to hear such suits on 28th of December, 
1968. According to the respondents, he 
was authorised by the Deputy Commis- 
Sioner before 20th of August, 1968 In 
the writ application itself the petitioners 
have not made any stdtement as to the 
date on which the Additional Deputy 
Commissioner was authorised by the De- 
puty Commissioner to hear such suits. It 
has merely been vaguely stated that he 
had no jurisdiction to hear the suit. In 
paragraph 3. of the counter-affidavit filed 
on behalf of respondent No. 2 it has been 
categorically stated that the Additional 
Deputy Commissioner was authorised by 
the Deputy Commissioner to hear such 
suits before 20th of August, 1968. In re- 
joinder to the counter-affidavit the peti- 
tioners have not: denied that statement 
but said in paragraph 7— - 


“That, as would be clear from the re- 
cords of C. W.: J. C. 654 of 1967 decided 
on 19-12-1969= (1970 Pat LJR 108) the au- 


“thorisation under Section. 2 of the Act, by 


the Deputy Commissioner, in favour of 
the Addl. Deputy Commissioner was made 
on the 28th December, 1968.” 


This averment in the rejoinder is not suffi- 
cient for holding that the Additional De- 
puty Commissioner was not authorised be- 
fore 20th of August,. 1968 as stated in the 
counter-affidavit of respondent No. 2. The 
possibility of several Additional Deputy 
Commissioners being authorised to hear 
such suits by orders of the Deputy Com- 
missioner on different dates cannot be 
ruled out and the petitioners cannot rely 
on an assertion in the aforesaid Judgment 
in C. W. J. C. 654 of 1967 to show that 
the Additional Deputy Commissioner who 
has passed the’ decree in the present. suit 
was not-authorised by the Deputy Com- 
missioner to hear such suits before 28th 
of December, 1968 Even the order- 
sheet of the suit filed by the petitioners 
themselves as Annexure 4 supports the 
case of the respondent that the Additional 
Deputy Commissioner was authorised to 
hear such suits before 20th of August, 
1968, for, the order passed by the Kolhan 
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Superintendent on 22nd of July, 
shows— 


“The A. D. C, has to hear such suits 
Send the records to him.” 

This ‘indicatesthat the Additional Deputy 
Commissioner had “beén.authorised by the 
Deputy Commissioner to Dear such suits 
before 22nd of July, 1968. After thé re-_ 
cords were received: by the Additional ~ 
Deputy Commissioner on 20th of August, 
1968 on which date he had jurisdiction to 
entertain and hear the suit, the parties 
including the petitioners acquiesced in his 
jurisdiction. They never objected to his 
hearing the suit on the ground that when 
the suit was initially filed before him or 
before the Kolhan Superintendent they 
had no power to entertain it. In the cir- 
cumstances of the case the suit shall be 
deemed to have been properly filed be- 
fore the Additional Deputy Commissioner 
on 20th of August, 1968 when the records 
. were recéived by him on transfer and on 
which date he had jurisdiction to enter- 
tain the suit, 


6. In Shyam Nandan Sahay’s case 
AIR 1960 Pat 244 (FB) a suit which was 
` valued at Rs. 825/- was filéd before Mun- 
sif 1st Court of Muzaffarpur who had 
pecuniary jurisdiction to. try suits up to 
the value of Rs. 2,000/-. The defendants 
filed written statements contesting the 
suit on various grounds including one of 
valuation, According to them, the Mun- 
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sif Ist Court had no jurisdiction to try. 


the ‘suit. The suit was transferred by 
the District Judge, Muzaffarpur to the 
Court of the Execution Munsif who had 
pecuniary jurisdiction to try suits up to 
the value of Rs. 4,000/-.- The Execution 
Munsif held that total value of the: suit 
was Rs, 3,947/8/-. The defendants filed an 
application before the executing Court 
Stating that it had no power to entertain 
the plaint and the transfer of the suit by 
the District Judge from the ist Court of 
Munsif to him was not legal and that 
could not validate the filing of the plaint. 
It was prayed that the plaint be returned 
to the plaintiffs for filing it before proper 
Court. The Execution Munsif overruled 
the contention and against that order the 
defendants came to this Court in Civil 
Revision. That civil revision apolication 
was dismissed by this Court but some ob- 
servations were made stating that had, on 
the valuation stated in the plaint itself, 
the Ist Munsif mo jurisdiction to entertain 
the suit, then the order of transfer would 
have been invalid. Learned Counsel Zor 
the petitioners in the present case before 
us has relied on those observations. It is 
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remarkable that in that- case the défen- 


` dants moved this Court at once after the 


Execution Munsif overruled their conten- 
tion and they’ did not acquiesce in his 
jurisdictian, but, as already stated, in the 
present case, the petitioners never ‘ob- 
jected’ to the jurisdiction of the Addi- 
tional Deputy Commissioner after the 
case was transferred to him and submit- 
jurisdiction. They took ` the 
chance añd-enly after the order has gone 
against them both~before that Court andj. 
the appellate Court they-havye come to 
this Cour:. On the basis of the-aforesaid 
observations in the Full Bench decision 
in Shyam Nandan Sahay's case, the peti- 
tioners ‘cannot be allowed to challenge 
the jurisdiction of the Additional Deputy 
Commissicner. 


7. It has been submitted by Mr.- 
Chattopadhyaya that the order of refer- 
ence to the Panches being by Kolhan 
Superintendent who had no jurisdiction 
to try the suit, the award by the Panches 
was invalid and no decree could be pass- 
ed on the basis of that award. True it is 
that-on 3rd June, 1968 the Kolhan Su- 
perintendent passed an order for refer- 
ring the case to Panches but really 
the case wes not referred to by him 
and the records were not sent to the Pan- 
ches by him. The records were. sent to 
the Panches really by the Additional De- 
puty Commissioner on 9th of October, 1968 
and as found earlier, the Additional. De- 
puty Commissioner had been authorised’ 
to hear such suits before that date. Real- 
ly the reference to Panches was by the 
Additional Deputy Commissioner and on 
a date when he had jurisdiction to hear 
The reference, therefore, can- 
not be held to be illegal. If the reference 
is not illegal, the award has to be held to 
be valid and the validity of the decree 
passed on th2 basis of that award cannot 
be challenged. S 


8. Mr. Chattopadhyaya has next 
urged that the reference to the Panches 
was invalid as it was in violation of the 
provisions of Rule 20 of Wilkinson’s 
Rules. According to Rule 20, the Panches 
are to be selected by the Governor Gene- 
ral’s Agent cr his assistants. In the pre- 
sent case, as it appears.from the order- 
sheet, each party selected one Panch and 
the third was selected by the Kolhan Su- 
perintendent. Mr. Chattopadhyaya, there- 
fore, submits that the selection of the 
Panches was in violation of Rule 20. But 
Rule 20 itself further lays down that the 
selection has not to be made by the Gover- 
nor General’s Agent-or his. Assistant until 
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-~ the plaintiff, defendant. and witnesses have - 


been “assembled : and the plaintiff and de- 
fendant have ‘been Q permitted to challenge 
any member of the “Panchayat and œn 
giving sufficient reasons forthe > challenge 
other person or persons shall be šefected 
to supply his or their place. The rules~ 
therefore, itself shows that the pleintiff 
and defendant are to. be heard in the 
matter. So if they were consulted by the 
Kolhan. Superintendent before the Pan- 
ches were nominated and they themselves 
selected one Panch each and did not 
object to ‘the third Panch being sel=cted 
by the Kolhan Superintendent, the romi- 
nation of the Panches. was not mače in 
such a way as to be held illegal ard in 
{violation of Rule 20 of the Wilkirson’s 
Rules. -When the Additional Deputy: Com- 
missioner sent the -records of the case to 
those Panches he shall ke deemed to have 
nominated them and Rule 20 cannct be 
said to be violated ever on that account, 
We do not, therefore, think that the award 
in the present case can be held to b2 in- 
valid on the ground of violation of R. 20 
of the Wilkinson's Rules, While exer- 
cising writ jurisdiction we cannot forget 
that .the parties including the petitieners 
submitted to the jurisdiction of the Pan- 
ches, appeared before them and paced 
their cases before them and the petitieners 
are challenging the validity of the award 
only after it has gone against them. 

9. Mr. Chattopadhyaya has kstly 
submitted that there was an order tnder 
Section 145 of the Code of Criminal Pro- 
cedure declaring the petitioners to be in 
possession of the property in dispute and 
the Panches could not give an award giv- 
ing possession of half of the proper-y to 
the plaintiffs. We are not able to apre- 
ciate this contention. Such contingency 
may arise in each and every suit which 
is filed after an order under Sectior 145 
of the Code of Criminal Procedure is pass- 
ed and it cannot be said that in such zases 
a reference to arbitration and subsecuent 
award, if the award involves questicn of 
possession, is invalid, 


10. In the result, we find no merit 
in the application and it is accordmgly 
dismissed, but, in the circumstances of 
the case, without costs. . 

iL Before parting with the fudg- 
ment we wish to record our appreciation 
of the fact that Mr. Chattopadhyaya was 


fully ready with the facts of the case and - 


he placed it as well as any other person 
could have done. : 
_ Petition dismissed. 


Chandrika Prasad v.:S.-D. E_ Officer (M. M. Prasad J.) 
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MADAN MOHAN PRASAD, J. 

Chandrika Prasad Singh, Petitioner v. 
The Sub-Divisional’ Education Officer, 
Samastipore and others, Respondents. 

Civil Writ. Jurisdiction Case No. 634 
of-1074, D/- 13-8-1975. 

(A) Constitution of India, Arts, 226 
and 227 — Petition -without exhausting 
remedy under Rule 40 of. Bihar High 
Schools (Constitution, Powers and Func- 
tions of the Managing Committee) Rules . 
(1964) — Not maintainable — (Bihar High 
Schools (Constitution, Powers and Func- 
tions of the Managing Committee) Rules 
(1964), Rule 40). 

A person must ordinarily exhaust his 
other remedy before his application for 
grant of rule can be entertained by the- 
Court. Where the petitioner has not only 
not exhausted his remedy under Rule 40 
by moving the President Board of Secon- 
dary Edutation, but has not given any ex- 
planation as to why he has not done so, 
his writ petition is fit to be rejected on. 
that ground alone. Even if the petitioner 
is challenging the entire election, even so 
he has to exhaust his other remedies 
available on account of Rule 40. 

(Paras 8, 9) | 

Sarwan Kumar, for Petitioner; Ram- 
balak Mahto, Jawahardhari Singh and 
Jagdish Pandey, for Respondents. 

ORDER :—- This.is an application 
under Articles 226 and 227 of the Consti- 
tution of India, challenging certain elec- 
tions held in course of the Constitution of 
the Managing Committee of a School. 

-2.. The petitioner’s case, briefly 
stated, is-as follows: He is a donor of the 
Siropatti Khatnaha High School, within 
the District of Samastipur. The Managing 
Committee of the School was being ` re- 
constituted and in course of that a notice 
was issued in respect of a meeting at 
which the guardian Members of the 
Managing Committee were to be selected. 
At this meeting, held on the 20th Novem- 
ber, 1973, Respondents Nos. 7. and 8 were 
selected by the guardians assembled in 
the meeting. Surprisingly, however, the 
first respondent held another meeting on 
the 16th December, 1973, at which Res- 
pondents Nos. 2 and 3 were selected as 
puardian’s representatives. Again there 
was a notice issued on the 23rd January, . 
1974, in respect of a meeting for the co- 
option of 3 educationists to be the mem- 
bers of the Managing Committee. No 
notice, however, was given to. Respon- 
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dents Nos. 7 and 8: ‘Yet, at this meeting, 
held on the 3rd_ February, 1974, Respon- 
dents Nos. 4 to 6 were elected as -such 
Members. Respondents Nos. 7 and 8 
‘came up to this Court in Civil Writ Juris- 
diction Case No. 336 of 1974, but, on the 


persuasions of the first respondent, witha- 


drew that application on the 28th March, 
1974. ‘The intimation theresf was re- 
céived by the first respondent on the 5th 
April, 1974,- -with the result that with an 
unseeming haste, he ordered the further 
- elections for the purpose of constituting 
the Managing Committee-to: be notified 
.and taken up. “As a result thereof; on the 
6th April, 1974, a notice was issued in res- 
pect of a meeting for the election of the 
President and. the. Secretary of the 
Managing Committee. At this meeting 
Respondents Nos. 7 and 8 were ‘not in- 
vited. At this meeting, however, Respon- 
dents Nos. £ and 5- were elected the Se 
cretary and the President, “respectively. 
On account of the absence of notice. ‘to 
Responderits Nos. 7 and 8, all the steps 
taken in respect of the Constitution `of 
the Managing Committee were ‘illegal and 
for that reason the election of Respon- 
dents Nos. 3 to'6 is illegal. The petitioner 
claims to be a donor and he says that no 
notice ‘was issued to him or to the other 
donors and the entire election is, there- 
fore, illegal. Further he -says''that in any 
‘ case, the notices issued: for: the meéting ‘to 
elect the President and the Secretary of 
the Managing Conimittee were not issued 
eles ten’ days ‘before"'the meeting. 


“On behalf of. the first respon- 


E “a counter-affidavit has been - filed, | 
according to which’ the -meeting ` for ‘se-. 


lection of guardians’ ‘representatives to ‘be 
held on the: 20th November, -1973, had 
been cancelled on the- 19th November, 
1973 notices not having been. issued to the 
guardians on account<of. the’ illness ofthe 
Headmaster, . who was supposed to have 
issued those notices:.: Accordingly. this 
meeting was held on the.16th December, 
1973, after due notice to all concerned. 


The allegation of the petitioner about a 


meeting being held and about Respondents 
Nos. 7 and 8 having been elected thereat 
is denied. With regard to the-meeting for 
the -co-option of the: three educatidnists, 
it is said that Respondents Nos. -7 and 8 
not having been elected guardians’ re- 
presentatives, undoubtedly no notice was 
sent to them and notices were sent: only 
to. persons entitled. to vote thereat. Re- 
garding this meeting notice was given to 
the petitioner on the 23rd January, 1974, 
and the meeting was to be held 6n the 


~ 
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3rd February, 1974. With regard to the 
election of the President andthe Secre- 
tary again it is said that due notice was | 
given, notice having been issued on the 
6th April, 1974, for the meeting to be held 
on. - tne Tth April, 1974. A certificate of 


“Posting is szid to have been obtained in 


respect of the posting of the notice. Upon 
these facts, it is said thet the election at 
all the three stages. was perfectly legal. 
It has also been stated that the petitioner 
had the alternative remedy by way of 
appeal against. the elections concerned,, 
which lay hefore the President of the 
Board of Sezordary Education, which he 
has not exhausted. The writ application. 
is, therefore, said: to be not maintainable 


in this Couri. -7 


- . 4,- Counsel. for tke - _ petitioner 
urged, firstly, taat the Entire election was 
bad on atcdtni of the absence of notice 
to Respondents Nos. 7 and 8, secondly, 
that the election of the President and. the 
Secretary is bad on account of the notice 
not being issued ten clear days before ‘the 
meeting, and thirdly, that since He wasi 
challenging the entire election R. 40 of the 
Bihar High Schools (Constitution, Powers: 
and -Functions of the Managing Comenia 
teej Rules, 1964; did’ not ‘apply, 


5 This zase, it ‘eppears to me, cam 
be decided on the short point, as to whe- 
ther the petiticner -has, exhausted. his re- 
medy before coming to this Court and if 
Rule 40 of the Bihar High Schools. (Con- 
stitution, Powers and Functions of Manag- 
ing Committee’ Rules, is a bar to this 
Court entertaining this application. It 
has been urged on behalf of the petitioner 
that Rule 40 has no application,. for the: 
simple reason that the entire election is 
being challenged.’ Tam unable to accept 
this contention... So far ‘as the. Constitu=- 
tion of the Menaging Committee is con- 
cerned, it, will appear from the Rules. that, 
there ‘are’ several sfeps to be taken, they, 
are to be found in Rule 8, which are steps 
for the Constitution. of the Managing 
Committee cf 2 school other than a pro- 
prietary school, to which category the 
present. school belongs. * 

6. ~ According to Rule 3, the Manag 
ing Committee consists of the, , following 
Members :— 

-“*(1) All hereditary members and „tife 
members” ‘(declered. under Rule 4);' ~ 

(2) The Headmaster (ex-officio); `.. 

(3) A-teacher’s representative, to be 
appointed by the Headmaster in, the 
manner laid down in Rule 5:' 

(4) An officer of the Education De~ 
partment of the Stafe Government to be 
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nominated by the President of the Soard 
of Secondary Education;:. . 


(5) Two donors, if available, “to ‘be 
elected in the manner laid down in R. 6; 

(6) Two guardians, to be elected in 
the manner laid down in R. 7; 3 ` 

(7) One member of fhe State Legis- 
lature, representing or residing in the 
Assembly Constituency in which the 
School is situated to be co-opted by the 
Members referred to in Items (1), (4), 6), 
and (6) of this rule; 


(8) Three persons of the locality, in- 
terested in education, of which one shall 
be a member of the Scheduled Castes or 
Scheduled Tribes, if not otherwise a mem- 
-ber, io be co-opted by the members re- 
ferred to in Items (1) to (7) of this Rule. 
It will appear from the subsequent Rules 4 
to 9 that they lay down the procedure in 
respect of the declaration of hereditary 
members, the appointment of teachers’ 
representative, the election of donors, se- 
lection of guardians, co-option of three 
persons of the locality interested in edu- 
«ation, and election of the President and 
the Secretary. 

7 The point which ought to be 
noted is that these steps do not form. part 
‘ef one election. So far as hereditar7 and 
life members are concerned, the Inspect- 
ress of Schools for Girls er the Deputy 
Director of Education has merely t de- 
clare them. There is no question. of elec- 
tion involved. No such question :s in- 
volved in the appointment of teachers’ 
representative either. There is of course 
election of donors, Again there’ is‘no- elec- 
tion of guardians, They are to be select- 
ed in view of Rule 7. In case ther2 are 
two guardians, they are both selected. In 
case there are more than two, they are 
te be selected by lot. The members have 
te be co-opted at a meeting by secre: bal- 
lot: The fact again requires notice that 
these steps at different stages are <o be 
taken and different persons are entitled 
to vote thereat, At the election :of 
donors, only. persons whose name is enter- 
ed in the list prepared by the officers con- 
cerned. In the case. of guardians; as I 
said, there is no question of voting At 
the meeting for co-option of members, 
whe are interested in education, they are 
to be co-opted by all the members men- 
tioned in Items-1 to 7 of Rule 3, aforesaid. 
It is, therefore, not.everybody who is en- 
titled to vote at the different election en- 
visaged under the Rules. There ate thus 
‘different kinds of steps, declaration, elec- 
tion, selection and <co-cption at diffrent 
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stages, at which different persons are en- 
titled -to vote, that have to be taken for 


‘the Constitution of the Managing Commit- 


tee of the School. ‘The argument thus 
that the Petitioner is challenging the en- 
tire election: for the Constitution of the 
Managing Committee, which may be 
treated as one single transaction cannot be 
accepted. >- 

8. Regarding the -next question, 
whether Rule 40 is a bar to the present. 
application ‘being entertained by this 
Court, I would do well to read Rule 40; 

“If any: dispute arises whether any 
person -has been duly declared, elected, 
selected- or co-opted as, or is entitled to 
be donor, life-member, hereditary mem- 
ber, President, Secretary, or a member of 
the Managing Committee, as the case may 
be, the matter ‘shall be referred to the 
President of the Board of Secondary Edu- 
cation, . whose decision thereon shall be 
final.” ` 
Undoubtedly, in the present case, the 
petitioner is raising a dispute with regard 
to election, selection or co-option of cer- 
tain members, namely, Respondents Nos. 
3 to 6. It is quite obvious, reading R. 40, 
that the petitioner had alternative remedy 
before the President of the Board of Se- 
condary Education. Undoubtedly, the 
petitioner has not availed himself of this 
remedy. It is well settled that a person} . 
must ordinarily exhaust his other remedy 
before his application for grant of rule 
can be entertained by this Court. The 
petitioner has not only not exhausted his 
remedy by moving the President, Board 
of Secondary Education, but has not given 
any explanation as to why he has not don 
so and why he has moved this Court. 


‘There is thus no explanation which could 


be. taken into consideration for the pur- 

pose of deciding the question of maintain- 

ability of this application. This optics 
tion is, therefore, fit to be rejected on that ` 
ground alone. 


8 I may. however, state that even 
if I were to accept the arguments of the 
Counsel for the petitioner to` the effect 
that he was challenging the entire elec- 
tion, even so he had to exhaust his other 
remedies available on account of Rule 40. 
It makes no difference to this case, there- 
fore, whether he is challenging all the 
elections or some of the elections held for 
the purpose of the ‘Constitution of the 
Managing Committee: - 

10. -- On the first point raised by the 
learned Counsel with regard to the selec- 
tion of guardians, it has been pointed out 
on behalf of the respondénts that those 
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guardians, Respondents Nos. 7 and . 8, 
themselves had challenged.the -election in 
.a writ application to this Court in Civil 
Writ Jurisdiction Case. No, 336 of 1974, 
but they ‘had. withdrawn their application. 
It is further said that the petitioner was 
not a voter, not being a guardian, at the 
time of selection. Therefore,‘ he has no 
locus standi to challenge, and the persons 
concerned navig withdrawn their chal- 
- lenge, 


11. With regard to the ¢o-option 
of the educationist, members, it has been 
‘alleged on behalf of the respondents that 
in his writ petition this petitioner admits 
that he had notice of this meeting. The 
only dispute between the parties, it is said, 
is that according to the respondents they 
got notice served by a special messenger 
on the 23rd January, 1974, whereas ac- 
cording to the petitioner, he received 
notice on the 29th January, 1974. Fur- 
ther it is said, with regard to the election 
of the President and the Secretary that 
10. days notice was given, the notice hav- 
ing been issued on the 6th April, 1974, 
_ the meeting to be held on the 16th April, 

1974. 
to go into these questions in view of my 
finding against the petitioner on the ques- 
tion of maintainability of this application. 

12. In the result, this application 
_ iş dismissed. .In the circumstances of 
case, however, there will be no order as 


to costs. 
Petition dismissed. 
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Thakur. Prasad, Appellant v. The 


State Iron & Steel Co. Ltd., Respondent. 
' " (AL F, A. D. No. 672 of 1971, D/- 8-7- 
1975.* ` 
(A) Transfer of Property Act (1882), 
Section 105 — Lease or licence — Tests 
to determine -- (Easements Act (1882), 
Section 52). ` 


In case of lease, interest in the pro- 
perty is transferred but in case of licence 
the right to enjoyment in the property in 
a particular manner and for a particular 
purpose is only given. It is further well 
settled that exclusive possession coupled 
with transfer of a right to enjoy the pro- 
perty is the test for determining as to 


*(From_ decision of Radha Ballabh ` Singh, 
Sub, J., Jamshedpur,. D/- 15-9-1971). 
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It is, however, unnecessary for me | 


` plantform in Bistupur Market 


A.L R. 


whether the disputed right is a leasehold 
or is merely a licence. If the defendant 
has taken the property only to use it with- | 
out any exclusive Possession coupled with 
a transfer of right, to enjoy the property 
then certainly it will amount to a licence. 
But if, on the other hand, control of the 
property has been given exclusively to 
the defendart in the disputed property 


-and exclusive possession has been parted 


with transfer of interest in it, then it will 
amount to a lease. (Para 6) 

Whether an agreement creates be- 
tween the parties the relationship of land- 
lord and tenant or merely that of licensor 
or licensee the decisive consideration is 


- the intention of the parties. This inten- 


tion has to be ascertained on a considera- 
tion of all the relevant provisions in the 
agreement. In the absence, however of a 
formal document the intention of the par- 
ties must be inferred from the circum- 
stances and conduct of the parties. AIR 
1974 SC 396 and AIR 1965 SC 610, Foll.. 
; (Para 6-A) 
Chronological Paras 
(1974) 2 SCR 530 6- 
(1964) 6 SCR 642 
6-A, T 
AIR 1959 SC 1262 = (1960) 1 SCR 368 6 
(1952) 1 All ER 1199 = (1952) 1 TLR 187 


(1952) 1 KB 290 = 


Cases Referred: 


AIR 1974 SC 396 = 
AIR 1965 SC 610 = 


6-A 

(1952) 1 Au ER 149 

6-A ` 

Nripendra Narayan Roy and B. N. ` 

Chatterji, for Appellant; Bishwanath Pra- 

sad No. 2 and Devendra Prasad Sinha, for 
Respondent. 


ORDER :— This appeal by the defen~ 
dant has been filed against the i concurrent 
judgments of the Courts below decreeing 
the plaintiff’ s suit. 


2. A suit was filed for eviction of 
the defendant from . the property fully - 
described in Schedule A of the plaint . 
and in the map annexed ‘thereto, which 
consists of two plots in the vegetable 
in the 
town of Jemshedpur, and for recovery 
of tolls and compensation amounting to 
Rs. 263.00. The plaintiff's case, in short, 
is that the defendant was a licensee - in 
respect of-the property covered by Seche- 


‘dule A of the plaint, on a daily toll of 50 


paise. The further case of the plaintiff 
is that the defendant repeatedly default- 
ed in paying the tolls since the 24th May, 
1964 in spite of repeated demands. A 
notice to quit and vacate the said plots 
was given asking the defendant not to > 
use the disputed property on expiry of 


“fhe 31st August, 1965. It ‘is ‘said that as - 
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the defendant did not pay. any heed to the 
gaid notice, the present suit was filed,- 


3. ` The defence taken is that the 
disputed property. was allotted to Dilip 
Sao on a monthly rental of Re. 1/- which 
was subsequently increased to Rs. 15/- 
per month when the ground was cement- 
ed and a tin shed was constructed by the 
plaintiff. When Dilip Sao tecame old he 
used to run the business, i. e, the vege- 
table shop situate in the disputed pro- 
perty, under the style Ashok Kumar 
Madan Gopal and his grandsons used tə 
manage the same. The further defence 


is that the suit was not maintainable and - 
It has been’ 


also barred by limitation. 
denied that there was any default in pay- 
ment of rent and the notice that was given 
was not legal and operative. It is also 
said that the plaintiff was not the owner 
of the disputed property. 

4. The trial Court framed several 
issues one of which was “whether the de- 


fendant is a tenant or licensee under tha - 


plaintiff’. The trial Court on a conside- 
ration of the materials on record decided 
all the issues in favour of the plaintiff ani 
held. that the defendant was a license 
with regard to the disputed property anc, 
therefore, it decreed the suit. 

5. On appeal preferred by the de- 
fendant,. the lower appellate Court for- 
‘mulated five points for its consideration. 
Point No. 2 was “whether the: defendart 
is a tenant or licensee under the plair— 
tiff’. It answered’ all the points against 
the appellant. While deciding point No. 2 
as formulated by it, the lower appellate 


Court held that the defendant was in oc- | 


cupation of the disputed property not <s 
a tenant but as a licensee, Thus it -dis- 
missed the appeal. Hence the present s€- 
cond appeal. -. 

6. Mr. N. N. Roy,. learned counsel 
appearing on behalf of the appellant hes 
contended that the finding that the defer- 
dant was a licensee is vitiated in law. Ee 
contended that it being a mixed question 
of law and fact the appellant is entitled 
to raise this question in a second appeal. 
He further contended that the ingredien:s 
that are necessary for arriving at a finc- 
ing that the defendant was a licensee have 
not been found by either of the Cours 
below. -Neither of the Courts below hare 
entered into the question asto the nature 
of right in the disputed property that was 
held by the defendant. This is a case 
where there-is no document executed be- 
tween the parties. Had there been a de- 
cument- then it-could -have thrown light 
as tọ, the nature of the right that the de- 
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‘licence. is the legal. result, 


. area of unclear recitals. 
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fendant was holding in the disputed pro- 
perty, and from which the intention of the 
parties could have been gathered, but un- 
fortunately in this case there is no doeu- - 
ment executed by. the parties. - In such a 


-Situation it is well settled that the inten- 


tion between the parties has to be gather- 
ed from the surrounding circumstances 
and the conduct of the parties. In case of 
lease, interest in the property is trans- 
ferred but in case of licence the right to 
enjoyment iri the property in a particular 
manner and for a particular purpose is 
only given. It is further well settled that 
exclusive possession coupled with trans- 
fer of a right to enjoy the property is the 
test for determining as to whether the 
disputed right is a leasehold or is merely 
a licence. If the defendant has taken the 
property only to use it without any ex- 
clusive possession coupled with a transfer 
of right, to enjoy the property then cer- 
tainly it will amount to a licence. But if, 
on the other hand, control of the property 
has been given exclusively to the defen- 
dant in the disputed property and exclu- 
sive possession has been parted with 
transfer of interest in’ it, then it will 
amount to a lease. Therefore, in this 
particular case a document being . absent 
the intention has to be gathered from the 
circumstances and the conduct of the 
parties. Reference was made at the Bar 
to a recent decision of the Supreme Court 
in Qudrat Ullah v. Municipal Board, 
Bareily, (AIR 1974 SC 396) and reliance 
was placed on paragraph 7 of said judg- 
ment It has been held therein as fol- 
ows :-— 


“There is a no simple litmus test to 


‘distinguish a lease as defined in S. 105, | 


Transfer of Property Act from a licence 
as defined in Section 52, Easements Act, 
but the character of the -transaction turns _ 
on the operative intent of the parties. 

To put it pithily, if an interest in immov- 
able property, entitling the transferors to 
enjoyment, is created, it is a lease if per- ` 
mission to use land without right to ex- 
clusive possession is alone granted, a 
Marginal 
variations. to this. broad. statement are pos- 
sible and Exts. 'l’-and ‘4’ fall in the grey 
- The. law on the 
point has been stated by this Court in the 
Associated Hotel’s: case, .. 1960-1 SCR 368 

= (AIR 1959 SC 1262)......... 

6-A.. . I may usefully refer. to the 
decision in the case of M. N, Clubwala 
v. Fida Hussain Saheb, (AIR 1965 SC 610) 
which has been referred to in the afore- ; 
said Supreme Court decision from. which 
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quotation has been made by me above. In 

M, N. Clubwala (supra) the question arose 

as to whether .a stallholder of.a market 

was lessee or a mere licensee. `- While de- 

ciding the said -question Mudholkar J. 

lows for -the. Sout: a Stated as i 
WS: eed 


EROA ..Whether an ae creates 
etween "the parties the relationship of 








mation is the intention of the parties. This 
tention has to be ascertained on a consi- 
eration of all the relevant provisions in 
. |the agreement. -In the absence, however, 
a formal document the intention of the 
ties must be inferred from the circum- 
stances and conduct of the parties (Ibid 
jp. 427). Here the, terms of the document 
‘evidencing the agreement between the 
parties are not clear and so the surround- 
ing circumstances and the conduct of the 
parties have also to be borne in mind for 
- ascertaining the real relationship be- 
tween the parties. Again, as already 
Stated, the documents relied upon being 
merely agreements executed unilaterally 
by the stallholders in favour of the land- 
lerds they cannot be said to be formal 
-agreements between the parties, We must 
therefore, look at the surrounding 
circumstances. One of those circum- 
stances is whether actual possession of 
the stalls can be said to have continued 
with the landlords or whether it had 
passed on to the stall-holders. ` Even if it 
had passed to a person, his right “to ex- 
clusive ‘possession would not be conclu- 
sive evidence of the existence of a tenancy 
though that would be a consideration of 
first importance. . That- is what was held 
in. Errington v. . Errington and Woods, 
1952-1 KB 290 and Gobb'v, Lane, 1952-1 
All ER 1199.........7 | 
In that very paragraph his: Lordship bas 
further stated as follews : —. 
 elusece .-In the case before’ us, ions 
ever,- while it is true that: each stall- 
holder is entitled to the exclusive use of 
his stall from day to day it is clear that 
he has no right to use it as and when he 
‘chooses to do: so or to sleep in the stall 
during the night after closure of the mar- 
ket or enter the stall during the’ night 
after 11.00 P.M. at his pleasure. `- He can 
use it only during a stated period every 
_day and subject to several ‘conditions. 
These circumstances, coupled with’ the 
fact that fhe responsibility for cleaning 
the stalls, disinfecting them and of closing 
the market in which the stalls are situate 
is placed by the Act, and the regulations 
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made’ thereunder and the licence issued to 
the landlords would indicate that the legal 
possession of the stalls must also be deem-« 
ed to have been with the landlords and 
not with the stall-holders, The right 
which the stall holders had was to tha 
exclusive use of the stalls during stated 
hours and nothing more. Looking at the 
matter in a slightly different way it would 
seem that it could never been the inten- 
tion of the parties to grant anything more’ 
than a licence to the stall-holders.........¥ 

7. Now coming to the case under 
consideration and keeping the aforesaid 
principles as stated above, let. us see if 


-the judgments of any of the Courts con- 


form to the law already stated earlier, 
The trial Court has decided issue No. 5 in 
paragraph 9 of its judgment. Neither of 
the Courts below have decided the point 


. in issue by referring to the circumstances 


of the case and conduct of the parties. The 
trial: Court has not taken into considera~ 
tion any of the circumstances as indicated 
in the aforesaid decision of the Supreme 
Court in M. N. Clubwala, (AIR 1965 SC 
610) (supra) to find out the intention `of 
the parties, It has, after considering ir- 
relevant matters, jumped to the conclu« 
sion that the defendant’ was a licensee, 
Similarly the lower appellate Court has 
dealt with the said point in paragraph 6 
of its judgment It has also not consider- 
ed the relevant circumstances’ and the 
conduct of the parties to find out the true 
nature of the right which the defendant 
was holding in the suit property. In that 
view of the-matter I cannot but remand 
the case to'the lower appellate Court for 
deciding’ the appeal in accordance with 
law as indicated in the aforesaid Supreme 
Court judgments referred to by me above, 

“8, In the result, the appeal’ is al~ 
lowed, the judgment and decree of the 
lower appellate Court are set aside and 


‘the case is remanded to the lower appel- 


late Court for disposing of the appeal in 
accordance with law and in the light of 
the observations made above, The cost of 
this appeal will abide the result of the 
appeal before the. lower ‘appellate Court, 

` Appeal- allowed, 
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: (A) Evidence Act- (1872), S 
m. Mala fidez — Burden of tool. 
Burden of establishing mala fides is 


very heavy on wer person who alleges it. 
=- -ap (Para 5) 


. 101-104 


The puine was appointed as a. 


Deputy Superintendent of Police, on, pro- 
bation. For some reasons tne petitioner. 
was not confirmed in his office till the 
7-3-1958. As a consequence of the peti- 
tioner’s delayed confirmation, his_gromo- 
tion to the higher ranks was-diso held up 
The petitioner filed led writ” ‘application whic 
was allowed—by i the High Court ant 
whereig the State Government was direct- 
ed to treat the petitioner as. if he hac 
crossed the first efficiency bar on. the 1-3- 
1958 on his .confirmation. 

Held that the mere fact that the peti- 
tioner was. suspended. and - charges were 
framed against him while the writ appli- 
cation -was pending before the ‘Court was 
too slender a basis for the-petitioner -to 
bank upon. ‘The principle contained im 
the maxim Ad hoc Procter Ergo Proctes 
was not a correct basis to proceed upor. 


Although the charge was served on tha 


petitioner and he.: was. - suspended after 
the admission of the writ application # 
was difficult:to accept that the filing cf 
the- writ application was the cause for th2 
disciplinary action. a against the pete 
tioner. . » (Para 5 
-It is well known ‘that official machi 
nery is a slow process and, thus the matter. 
dragged on until 1-9-1971 when the ther 
Chief Minister approved the suspension cf 
the petitioner and the drawing up cf 
disciplinary proceeding against him. Ths 
undue delay on the part of Governmert 
in finalization of drawing up-of depart- 
mental proceeding in respect of matters 
appertaining to 1964 and 1965- could nct 
lead to the inference that the. charges 
levelled against the petitioner were the 
result of any mala fide intention on the 
part of the State authorities, -AIR 19%4 
SC 555, Followed. . . (Para. 5) 
(B) Constitution. of India, ‘Art, 311 (2) 
~- Departmental inquiry in respect wf 
several charges — Finding of Enquiry 
Officer challenged.. on ground tbat ore 
charge is not established — Held entire 
enquiry is not vitiated. (Para 3) 
(C) Constitution of India, Art, 311 (2) 
— Departmental enquiry — Findings of 
inquiring Officer — Finding based on ad- 
missions of petitioner — Inquiry and find- 
ings cannot be said to be based on no eyi- 
. dence, seach 
There is no rule or r law -either i in ary 
statute or in the concept of natural justice 
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that evidence must be recorded in regard 
to every charge. Departmental proceed- 


ings are disposed on the basis of materials ~~ 
brought on- record and not upon evidener 


as understood under the Indian Evidence 
Act. There can be no Seibt : about the 
position that if tha silegations of fact are 
accepted, whatéver may be the implica- 
tions thefeof, there is no necessity of ad- 


—Gucing either oral or, documentary evi- 


denee. If findings are ‘based: on admissions 
by the petitioner himself and if no oral 
evidence was taken, the inquiry and the 
findings. arrived therein cannot be said to 
be based on no evidence. AIR 1970 SC 679, 
Followed. -.. (Paras 12, 15) 


(D) Constitution of India, Art. 311 (2) 
— Notice to show cause against dismissal 
— Notice not specifying which findings of 
enquiry officer had been accepted — 


Notice held was not contrary to Arti- 


cle 311 (2). 


-Where the notice shows clearly that 
the State Government had accepted the 
findings on charges on which the peti- 
tioner. had been exonerated -as well the 
findings on charges for which the peti- 
tioner had been held to,be guilty, there 
can be no doubt. that- the petitioner was 


called- upon to. explain. only in regard to. 


charges for; which he had been held guilty. 
The fact:that the notice.does. not specify 
which of the findings had been.accepted by 
the State Government is. not such an in- 
firmity as to. render it as one contrary to 
Art. 311 (2) of the Constitution. AIR 1963 
SC 1612, Followed. A (Para -16) 


.  -(E) Constitution of India, Articles 226, 
311 (2) — Notice to show cause against 
dismissal--— Fact that among the charges 
the petitioner has been exonerated of the 
most serious one — Jurisdiction of High 
Court to decide whether Proposed israe: 
sal was proper, : 
In a!-writ petition’ Si the how 
cause ‘notice it is prémature for the High 
Court to give a verdict whether the peti= 
tioner cah be visited with the punishment 
of dismissal-or ‘not. Secondly, the ques 
tion of punishment which should be im- 
posed upon a delinquent officer ‘is foreign 
to the High Court in its writ jurisdiction 


.at such a stage. If a particular ` punish- 


ment can be legally imposed for the de- 
linquency which has been proved against 
a delinquent officer, the jurisdiction of the 
High Court is ousted bacause ‘that is with 
the exclusive domain of the punishing 
authority. AIR 1963 SC 779; 1972 Lab 
IC 627 (SC) and AIR 1970 SC 679, Follow- 
ed. (Para 17) 


1 


` 
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(F) Constitution of India, Art. 311 (2) 
— Departmental proceedings do not lapse 


~~a With the withdrawal ‘of suspension of de- 


- Ninguent officer. 


. 1973 Lab IC 1015 = 1972 Pat LJR 548 


- AIR 1963 SC 779 = 


(1974) 1 Serv LR 764 
(Pat), Followed. . (Para 20) 
Cases Referrēď: Chronological Paras 
AIR 1974 SC 555 —`T9}4-Lab IC 427 5 
1974 BBCLJ 738 = 1975 Pat LJR 402 10 
(1974) 2 All ER 1219 a 10 
(1974) 1 Serv LR 764 


2,4 

1972 Lab IC 627 = 1972 UJ (SC) 126 ` 17 
AIR 1970 SC 679 = 1970 Lab IC 568 

; i 15, 17, 18 

AIR 1964 SC 364 = (1964) 4 SCR 718 11 

(1963) Supp 1 SCR 

648 mos 17 

AIR 1963 SC 1612 = (1964) 2 SCR1 16 

AIR 1961 SC 1623 = 1961 Jab LJ 702 9 

AIR 1958 SC 300 = 1958 SCR 1080 9 


B. C. Ghose and Sanat Kumar Chatto- 
padhaya, for Petitioner; K. P, Verma, 
Govt. Advocate with G. P. Jaiswal, J. C. 
to Govt. Advocate, for Respondents, 


UDAY SINHA, J.:— By this applica- 
tion under Articles 226 and 227 of the 
Constitution. the petitioner prays (i) 
that the entire departmental proceeding 
against him; and (ii) the order of suspen- 
sion dated 29-10-1971 should be quashed 
and the respondents be directed to for- 
bear from proceeding any further against 
him on the basis of the enquiry held by 
the Commissioner, Departmental Enqui- 
ries. The petition is founded on the facts 
hereinafter stated. 


2. The petitioner is a member of 
the Bihar State Police- Force having been 
appointed as-a Deputy Superintendent of 
Police, on probation. For some reasons 
or the other, into which it is not neces- 
sary for me to delve, the petitioner 
was not confirmed in his office till 
the 7th of March, 1958. As a consequence 
of the petitioner’s delayed confirmation, 
his promotion to the higher ranks was 
also held up. The petitioner avers that 
he filed an application before this Court 
: which was numbered as C. W. J. C. No. 
691 of 1971 = (reported in 1973 Lab IC 
1015) (Pat) in which the following pra- 
yers had been made— 

(a). to confirm the petitioner with 
effect from the due date i.e. 7-3-1958; 

(b) to fix the pay of the petitioner 
after permitting him to cross the efficiency 
bar in terms of his confirmation with 


effect from the date or, alternatively in ` 


terms of the Accountant General’s letter 


contained in Annexure 3 and to pass all- 
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other consequential orders in respect of 
arrears etc.; ONS 


(c) to consider the case of petitioner.. 
and to promote him as Superintendent of 
Police/Additional Superintendent of Police 
and to accord.to him seniority’ in terms 
of his place in the gradation list of the 
Deputy Superintendent of Police.” 

In the said application the prayer at (a) 


20”Wwas.refused and the prayer at (c) was not 


pressed>-—This Court while hearing the 
application was-pleased to allow the ap- 
plication in regard tié-prayer (b) by judg- 
ment dated the 19th of May, 1972. The 
decision of this Court proceeded upon the 
footing that the State Government must 
treat the petitioner as if he had crossed 
the first efficiency bar on the 7th of March, 
1958 on his confirmation and, therefore, 
all other consequential reliefs following 
the reliefs must follow expeditiously. The 
main point urged and accepted in that 
writ application reported in 1972 Pat LJR 
548 = (1973 Lab IC 1015) was that the 
State Government was not entitled to 
take into account the adverse remarks 
against the petitioner for the period sub- 
sequent to 1958 when he was due to cross 
the efficiency bar, in ordimary course, as 
amatter of right. The petitioner contends 
that the State: Government took this 
defeat in the High Court in the said writ 
application to heart and acted with ven- 
geance in initiating the present depart- 
mental proceeding against the petitioner. 
Thus according to learned counsel for the 
petitioner, the disciplinary proceeding 
was tainted with mala fide and, there- 
fore, the entire subsequent acts of the 
State Government must be struck down 
as suffering from the venial sin of mala 
fides, 


3. On the other hand, the stand 
of the respondents to this application is 
that it was not correct to say that the 
departmental proceeding had been initiat- 
ed against the petitioner, as the State 
Government was annoyed with the con- 
duct of the petitioner in filing the writ 
application. It thas been stated in para- 
graphs 3, 4 and 5 of the counter-affidavit 
filed on behalf of the respondents that the 
allegations which formed the basis of the 
charges against the petitioner were being 
investigated by the Vigilance Department 
and the Inspector-General of Police -and 
after investigation the decision was taken 
to place him under suspension and to start 
departmental proceeding against him. Ac- 
cording to the State, the proceeding could 
not be started prior to. October, 1971. but 
the charges related to the years 1963, 1984 
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of the Society cannot.be a proposer. 
one of these contentions has force. 


_ 7. -` The relevant part of the ins-ruc- 
tions above mentioned states:. - = 


Not 


Sub-clause (e) of clause 1 of the Ap- 
pendix states: : 


“(e) ‘Voter’ means a person entitled 

to vote under these rules.” 
It is not disputed that a person who is < de- 
Faulter on the date of the poll is. ag ier 
from casting his vote and that the disquali- 
fication ceases to operate if he pays up the 
arrears due from him to the concerned Soci- 
ety immediately before claiming the rigat to 
vote. The disqualification earned by a de- 
fault has relevance, therefore,- only to the 
point of time when a poll is held and t no 
earlier stage. It follows that if a proposer 
has to be a voter, his status as such will nave 
to be determined without reference to the 
disqualification of default, for earning which 
the stage cannot be said to have been reach- 
ed before the date of the poll. As itis, 20w- 
ever, the instructions do not state that a pro- 
poser has to be a “voter” as defined in sub- 
clause ©) reproduced above, In the coatext 
in which the word m oser” is mentioned 
in the instructions, a at appears to be 
meant is that he shall be a person whose 
name is borne on the list of members oz the 
iety, although the same is designated as 
list of voters” which expression can 

mean nothing more or less than a list 

‘members of the Society pertaining to a parti- 
cular zone without reference to the dis- 
qualification, if any, that such member may 
earn or may have earned by reason of = de- 
fault in so far as his right to vote at the poll 
to be held later on is concerned. Obviously a 
disqualification which would vanish on..the 
person concerned making a payment at any 
time before the date of the poll canno be 
said to subsist at any time prior to that when 
the right to vote becomes exercisable. In 
this view of the matter the disqualification 
of: default has nothing to do with a person 
who proposes the name of another as a can- 
didate. Apart from the instructions, no pro- 
vision of law is relied upon in support o- the 
view of respondent No, 5 that a proposer 
must be a person who-is not in default to a 

. Society, nt 
. Again, the instructions are not what miy 
be called ‘standing instructions’ such as woul 
apply to all ‘elections fo committees of co- 


tr 


operative societies held after their issuence, ` 


They are and purport to be instructions 

issued under Cl 12 of the Appendix for 

the purpose of elections which were to be 

held to the committees of Primary Co-opera- 

tive Land Mortgage Banks in the year ‘969 

and cannot, therefore, be made applicable 
1976 P.&H/9 V` G— o¢ 
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i ae the date of fi 
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to any subsequent elections, so that.they 


. are irrelevant to the matter in hand. ` 


. & It is true that: under. rule 25 of 
the Rules framed under the Act a person in 
default to any co-operative society ‘is. ineligi- 
ble for election as member of the committee 


.of a society but then neither the Act nor, 


the said rules (including the Appendix) lay 
down that a nomination paper must be ac- 
companied by a “clearance certificate”. That 
a nomination would be invalid unless itis 
so accompanied is a rule not having the 
sanction of law behind it, nor can such’ a 
tule be said to be based on reason, If a can- 
didate is in default, his rivals can well point 
out the fact and if the same is found to be 


` correct after such enquiry as the Returning 


Officer may hold the nomination paper be- 
comes liable to rejection. A clearance certi- 
ficate in fact would serve no useful purpose 
as it. can speak of only such facts as exist | 
when it is issued. In between ‘its issuance 
and the date of scrutiny of the nomination 
papers normally there would always be a 
time-lag during which a default may occur or 
may~cease to exist and the state of affairs 
during such interregnum cannot be ignored. 


9. Clause (f) of Rule 25 of the Rules 
framed under the Act states: 


“25. No person shall be eligible for elec- 
tion as a member of the committee if— 
he has, during a period of 12 months 
iling of nomination 
papers, remained inactive as member or has 
een carrying on, through agencies other 
than the Co-operative Society of which he - 
is a member, the same business as is being 
carried on by the Co-operative Society.” 
Clearly the disqualification arising from the 
inactivity of a member attaches to a candidate 
and not to his proposer and I do not see 
how clause 25 (£) could be said to lay down 
that a default to a society is a disqualifica- 
tion for a proposer, even if the language 
of the clause is stretched beyond limits. 


10. In so far as the nomiation papers 
of the petitioners have been rejected on any 
of the three grounds just above scrutinized, 
the orders of rejection must be held to be 
invalid. It appears to me in fact that in re- 
jecting the nomination papers of the peti- 
tioners respondent No. 5 was influenced by 
extraneous considerations, Had. the orders 
passed by him been honest, it is difficult to 
see why he would press into service non- 
existent rules and inapplicable principles 
in the matter of passing them. The evasive 
denial referred to above also points to the 
same conclusion, as does the failure of 
respondents Nos. 7 and 8 to controvert any 
of the allegations made by the petitioners 
in regard to them. For this reason also 
the impugned orders must bé held to have 
been vitiated; =~ > a? 
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11. In the result, the petition succeeds 
and is accepted with costs against respon- 
dents Nos, 5, 9 to 13 and 15, The proceed- 
ings held by res ent No. 5 on the 8rd. of 
June, 1974, in the matter of scrutiny of the 
nomination papers of candidates for election 
to the Committee of the Society. from Zones 
Nos. 1 to 4.and 6 along with ‘the resultant 
orders ‘are hereby set aside, Counsel’s fee 
Rs. 800/- 

. Petition ‘accepted, 


i is 
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R. 5. NARULA, C. J., BAL RAJ TULI 
AND BHOPİNDER SINGH: DHILLON, JJ. 


Hari Kishan Chela. Daya: Singh, Ap- 
pellant v, The-Shiromani Gurdwara Par- 
bandhak Committee, Amritsar and others, 
Respondents. 

, F. A. F, O. No. 102 of 1965, "Dj- 21-4- 
-1975. 

_. (A) Sikh Gurdwaras Act (8 of 1925}, 
Section 8 — Objection petition under. Sec- 
‘tion 8 — Question of locus standi is.to be 
decided as preliminary issue before going 
into question whether institution i is a Sikh 
Gurdwara or not, 

The Tribunal is not to decide whether 
the institution in question is a Sikh Gurd- 
wara or not even before. adjudicating: upon 
the locus standi of the person who claims 
himself to be the “hereditary office-hol- 
. der”, . (Para 23) 
As is clear from the scheme of the 
Act,. the provisions of Section 8 have 
clearly restricted the right to make. ob- 
jection petitions claiming that the Gurd- 
wara, which is claimed to be a Sikh Gurd- 
wara under the provisions‘ of Section 7 of 
_the Act, is not a Sikh Gurdwara. The 
said right has been conferred only on two 
classes: of persons, namely, any “heredi- 
tary office-holder’: of the. Gurdwara’ con- 
cerned, or any twenty or ‘more worship- 
pers of the Gurdwara, each of whom’ is 
more than twenty-one yéars of age’ and 
was on the commencement of this Act, a 
resident of a police station area in which 
the Gurdwara is situated. Except these 
two recognised classes of persons, no 
other person’ has got any right to: make 
any such objection ` claiming -that’ the 
Gurdwara, which is claimed to'be a Sikh 
Gurdwara under ‘the provisions of Section 

7 of the Act, is not a Sikh Gurdwara, ` ' 

© ` (Para’16) 


*(Note: The judgments of F, B, in this 
case are printed in the order- in which 
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As regards “any twenty or more 
worshippers”: the legislature has ` further 
provided.:under the. proviso to Section 8, 
that the State Government may in res« 
pect of any such Gurdwara declare by 
notification that a petition of twenty or 
more worshippers of such. Gurdwara shall 
be'deemed.to be duly forwarded whether 
the petitioners were or were not resi- 
dents in the police station area in which 
such Gurdwara is situate and a presump- 
tion has been raised that any petition 
duly forwarded in respect of any such 
Gurdwara will be:deemed to be a petition 
made by. competent persons, ‘(Para 16) 
f It would be seen that ` the Legisla- 
türe designedly and advisedly ousted -the 
jurisdiction’ of. the Tribunal to determine 
the objection’ which could be taken to 
the non-fulfilment of the qualification re~ 
garding the residence. of the persons of 
second category, ie., ` “twenty or more 
worshippers”, -within the police station 
area within which the Gurdwara in ques~ 
tion is situate, but, on the other hand, a 
presumption has been raised that when 
any such petition is forwarded. by the 
State Government, it has to be dealt with 
by the Tribunal -as if the petition has ‘been 
duly forwarded by -petitioners who. were 
such residents, This presumption is only 
limited to the. question of their. residence. 
Thus because of: this proviso, if a party 
opposing a petition: under Section 8 of the 
Act, ‘takes any objection ‘that ‘twenty per~ 
sons, who signed the petition, were not 
the residents of the police station area 
within which the Gurdwara in question 
is situate, this matter cannot be gone into 
by the Tribunal. But as regards the 
petition by -the first category, ie, the 
“hereditary office~holder”, no such provi- 
sion has'been made by the statute; nor 
any presumption’ of its ‘being valid on its 
being forwarded by the State Govern- 
ment to the Tribunal, has been provided 
for in the Statute, ` Para 16). 


Thus ït- is clear that if an objéction 
is raised that the petitioner, who claims 
himself to be a “hereditary ‘office-holder” 
is not a... “hereditary office-holder”, as 
defined under the Act, it is the bounden ; 
duty. of the Tribunal to decide this ques= 
tion of locus -standi of the petitioner to 
file a petition under Section 8 of the Act, 
The objection as to the: locus standi- of the 
person, who has, preferred a claim under 
Section 8 of the Act, is a question which 
goes to the root'and the Tribunal is bound 
to decide the question. It is only: if the 
Triburial: finds that- the petitioner has 
locus ‘standi’to file the claim ‘that the 
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other, questions: will arise- for determina- 
tion by the Tribunal, : .{Para 16) 
* The ‘provisions of Section 16 of the 
Act will not be attracted in a case where 
the petition is dismissed: by the. Tribunal 
holding. that the person making: the: reti- 
tion has no locus standi. to-file such -a 
petition keepiùg'in view the provisions of 
Section 8 of the Act, ` If the petitioner has 
locus standi to file the petition, the ‘pro- 
visions of Section 16 shall then be taken 
into consideration by the Tribunal to de- 
termine whether the institution in ques- 
tion is a Sikh Gurdwara or not, but if 
there is no competent petition, that is, in 
other words, there is no valid challenge 
to the notification issued under Secticn 7 
within the frame work of Section 8, the 
provisions of Section 9 are bound to be 
complied with and once d. Notification 
having been issued that the institution in 
question is a Sikh Gurdwara, there will 
be no question of the application of the 
provisions of Section 16 to such a casé. 
AIR 1934 Lah 98 and AIR 1934 Lah 920 
and AIR 1936 Lah 213 and AIR 1936 Lah 
675 and F. A. O. No. 115. of. 1963, D/- 
7-1-1970 (Punj. &. Har.), Relied on, 
(Para. 17) 
(B) Sikh Gurdwara Act {8 of 1825), 
Section 2 (4) (iv) — “Hereditary Ofice- 
holder” — Who. is — Petitioner must al- 
lege and prove. consistent rule of descent 
— That petitioner held office on pres- 
cribed. date not sufficient. 


: A person considering. himself as -a 
“hereditary office-helder’’ must show that 
not only he‘ but his predecessor too had 
come into that. office by a-well-recognis- 
ed rule of descent, The petitioner caanot 
succeed by merely. showing that-on the 
prescribed. date he held the - office: . and 
was therefore entitled to be declared a 
“hereditary officer-holder”, (Paras 27, 33) 

“The character and nature of the office 
and the mode by which. the last incim- 
bent of the office came to; occupy the 
same, are two relevant considerations in 
order to find. whether a. „person is a “hare- 
ditary office-holder” or not, (Para. 25) 


The contention that once he is abl2-to 
show that he had succeeded .as the Ma- 
hant of the institution prior. to. Novem- 
ber 1, 1956, in the case of extended ter- 
ritories and was occupying that office on 
that day, he must be held to be a “h2re- 
ditary ‘ office-holder” capable’ of moving 
the petition under: Section 8 of the Act; 
lacks merit, The definitions of the words 
“office” and the “hereditary: office’ as 
provided by the Legislature clearly do 


not visualise any: such situation, The 
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“hereditary. office-holder” of a Gurdwara 
or an institution, is clothed with ` very 
valuable rights with regard. thereto, The 
obvious. intention of the Legislature was 
to give rights to the.incumbents of this 
office which-had come to devolve. upon 
the persons by a regular rule of descent 
or sanctified usage and the rights of such 
persons were “in fact recognised by the 
statute. - (Para 26) 
No: doubt; the statute has not pro- 
vided any. mode by which the office may 
become hereditary and thus it is incum- 
bent upon the petitioner who claims him- 
self to be a “hereditary offiice-holder” 
and whose locus standi is challenged, to 
prove that there existed a well establish-- 
ed rule of descent or.a well-recognised 
mode of succession to the office in ques- 
tion. AIR 1928 Lah 325, Expl, and Dist- 
ing; AIR 1928 Lah 337 and F, A. O. No. 
123- of 1964, D/- 12-3-1970 (Punj, & Har.) 
and F, A. O. No, 2 of 1965, D/- 23-10-1969 
(Punj),. Rel, ‘on, (Para 26) 
' ‘There was no general custom of suc- 
cession governing all religious institutions. 
Each. institution is governed by its own 
usage which has to be pleaded in the 
pleadings’ and proved consistently by 
cogent evidence. AIR 1941 PC 56 and 
AIR 1951 Punj 365, Rel, on. 
š (Paras 45, 46) 
Held ün the facts and circumstances 
of the case) that the appellant ‘(objection 
petitioner) had not been able‘to prove 
himself. as a hereditary office-holder, 


' (Para 49) 

Cases Referred: ‘Chronological Paras 
ATR- 1975 SC 1069 = (1975) 1 se 343 ` 

6, 23 


(1970) - F A. o. No, 115 of 1963, Dh 7- = 
1970” (Punj) - j 
(1970) F. A.-O, No. 123 of 1964, D/- 12- A 
1970 (Punj). -- 32 
(1969) F. A.. AN No, 2 of 1965. D/-, 23-10- 
. 1969 Punj) - ~" 32, 48 
ILR (1968) 2 Punj. &. Har ‘499 (FB) 
1, 2, 23 
AIR: 1951 ‘Punj 365 = 52 Pun LR 78. - 46 
ATR 1941 PC 56 =.68, Ind App 83 ~. 45 
AIR 1936 Lah 213 = 162 Ind Cas 847 20 
AIR 1936 Lah 675.= 38 Pun LR 870 21 
AIR 1934 Lah 98 = 148 Ind Cas 1007 18 
AIR 1934 Lah 920. = 35 Pun LR. 619 19 
AIR 1928 Lah 325 = 29 Pun-LR 733 28 
AIR 1928 Lah 337 = ILR 9 Lah 689- 30 
K, N. Tewari, for Appellant; Narin- 
der Singh, for Respondents, - 
BHUPINDER SINGH DHILLON, J.:— 
This First Appeal- from Order is directi 
against the unanimous. order dated Feb- 
Tuary 23, 1965, passed by the Sikh Gurd- 
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wara `- Tribunal, Punjab,. Chandigarh, 
(hereinafter referred to as the Tribunal), 
non-suiting the appellant .on a finding 
that the appellant has-no locus standi to 
bring the. petition under Section 8 of the 
Sikh Gurdwaras Act, 1925 (hereinafter re- 
ferred to as.the Act), This appeal was 
listed for hearing before a Division Bench 
and the two learned Judges ‘constituting 
the Bench having taken different views 
while deciding the appeal, the appeal was 
referred by the.then Hon’ble Chief Jus- 
tice to R. S, Narula, J, (mow Hon'ble 
Chief Justice), for decision under Section 
98 of the Code of Civil Procedure and 
Clause 26 of the Letters Patent of: this 
Court. However, the learned Judge felt 
embarrassed to hear and re-decide the 
appeal on a difference of opinion between 
the two Judges as one of the learned 
Judges of the Division Bench doubted the 
correctness of the view taken by the Full 
Bench of this Court in Lachhman Das 
Chela Mahant Ishar Dass v. State of Pun- 
jab, ILR (1968) 2 Punj & Har 499 (FB) 
because the learned Judge, R. S. Narula, 
J. (as he then was) himself was the au- 
thor. In these circumstances, the learned 
Judge directed that the papers of the case 
may be placed before the then Hon’ble 
Chief Justice for hearing the appeal 
either himself or nominating some other 
learned Judge to hear the same. There- 
upon, Harbans Singh, Chief Justice (as 
he then was) decided to hear the appeal 
himself. The appeal could not be heard 


for some time and was ultimately ad- 


journed to await the decision of the 
Supreme. Court in the appeal against the 
judgment of the Full Bench in Mahant 
Lachhman Dass’s case (supra) which was 
pending before the Supreme Court. _. 


2. . The Supreme Court in Dharam 
Dass v. State of Punjab, (1975): 1 
SCC 343 = (AIR 1975 SC 1069) on Janu- 
ary 14, 1975, dismissed the appeal against 
the Full Bench . judgment, referred to 
above, It may be pointed out that ‘in 
Lachhman. Dass’s case ILR (1968) 2 Punj 
& Har 499 (FB) (supra), a Full Bench of 
this Court’ upheld the -vires of the Act 
and -the ‘said judgment having been 
affirmed by the Supreme Court, the ques- 
tion of vires of the 
settled by ‘the’ authoritative pronounce- 
ment of the Supreme Court, ~ 

3. © This appeal then came -up for 
hearing before Hon’ble Chief Justice -R. 
- S. Narula; on February’ 13, 1975, when 
’ Shri K. N.- Tewari, 


‘of the mandatory requirement’ of ‘sub- 


‘the difference of opinion between 
‘two learned Judges of the Bench, whe- . 


Act, stands finally. 


the learnéd counsel 
for the appellant; submitted that: in view 


i ALR 


- Section: (8) of Section 34 of the Act, this. 


appeal ‘could not be heard at any’ stage 
by a Bench consisting of less-than two 
Judges and that no case having -beén stat~ 
ed or.any definite point of law under the’ 
proviso to sub-section (2) of Section 98 
of Civil P. C., or under Rule 5 of Chap- 


` ter IV-H of Volume V of the Rules and 


Orders .of this. Court, having been stated 
in the reference by. the Division Bench, 
and the appeal itself having been referred 
to a third Hon’ble Judge for decision the 
same could not be heard by a Bench of 
less than two Judges, This contention . 
having been raised. by the learned coun- 
sel for the appellant, Hon’ble the. Chief . 
Justice thought it safer that the surviv~ 
ing questions in the appeal as well as the 
third question as to whether this refer- 
ence could be heard by a single Judge, 
may be decided by a Full Bench of this _ 
Court, It was.in these circumstances that 
Hon’ble the Chief Justice constituted a 
Full Bench and this appeal is before us. 


4. The question, whether in the. 
absence of any definite provision in .the 
Act providing as to what would happen. . 
to an appeal which is heard by a Division 
Bench but is not decided by it in view of 
the 


ther further proceedings in the ‘appeal ” 


. have to be governed by Section 98 of 


Civil P, C. or not, and whether Clause 26 © 
of the Letters Patent of this Court, has 
any application to the situation like the 
one that has arisen in the instant case, is 
not being decided by us in this case and : 
may be. appropriately decided in some | 
other case as the said question of law has 
not been debated before us. We are, 
therefore, not answering this question in 
this judgment, 


5. The only questions. which sur- 
vive for decision’ in this appeal mention- 
ed. in the referencë order dated | February © 
13, 1975, by Hon’ble’ Chief Justice, R, S. 
Narula, are as follows:— 


(1) Whether the Tribunal is bound to 


decide if- the institution in question is a 
Sikh Gurdwara or hot before even adju- 
dicating upon the locus standi of the per- 
son who claims to be a hereditary, office=. 


. holder; and 


(2) Whether the’ eppeliont in “the pre~ 


sent case has. or. has. not been able to ` 


prove that he. was in fact a Hereditary 


` office-holder, 


6..- Question No. 1 may ‘be dealt 
with first, Before refefring. to the: relé- ~ 
vant provisions of the’ Act in this. connec. - 
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tion, it will be useful to keep in view the 
object for which the Act was- enacted, 


Their Lordships of the Supreme: Court in- 


Mahant Dharam Das v. State of- Punjab, 


(1975) 1, SCC 343 =- (AIR 1975 SC -106%,, 


summed up the object of the Act as fo- 
lows:— 


' “It must not be forgotten that tke 
whole object of the Act was to reduce the 
chances of protracted litigation in a maz- 


ter involving the religious sentiments of - 


a large section of a sensitive people proud 
of their heritage. The long history af 
the struggle of the Sikhs to get back ther 
religious shrines to which reference hes 
been. made in the Sikh historical books 
make it amply clear that the intensity of 
the struggle; sacrifice and shedding of 
blood had made the Government of tre 
day realize that a speedy remedy should 
be devised and accordingly the proce- 
dures prescribed in Sections 3 and 7 have 
been innovated by the Act.” 


7. The scheme of the Act is that 
there are certain places of worship about 
which no substantial doubt existed thet 
these’ places of worship were Sikh Gur- 
dwaras, and those places were forthwith 
placed in Schedule I, and part III of tre 
Act, 
management, was made applicable to tre 


management of such Gurdwaras and tre 


procedure was devised for speedy asser- 
tion of the claims made on behalf of tre 
shrines and the property alleged to be- 
long to it, Secondly, the other category 
of institutions which were not included 
in’ Schedule I, and consequently not plae- 
ed under management provided in Part 
It of the Act, their nature could be de- 


termined in the manner provided under 


Sections 7 to 11 of the Act. 


8. Under sub-section (1) of See- 


tion 7 of the Act, any fifty or more Sikh 
worshippers of a Gurdwara, each of whom 
is more than twenty-one years of age and 
was on the commencement..of this Act, 
or in the case of the extended territories 
from the commencement of the Amendirg 


Act, a resident in the police station area | 


in’ which the Gurdwara is situated, my 


forward to the State Government, through’ 


the appropriate Secretary to Govt., a pet- 


tion praying to have the Gurdwara declaz- 
ed a Sikh Gurdwara within a period ef, 
180 days from the commencement of tke . 


Amending Act, 


9. Under aubesdction (3) of Sec- 
tion.7 of the Act, on receiving a- petition 
duly. signed and forwarded under the Pre- 
visions of. sub-section (1), the State Gor- 
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which regulates the manner ef. 


-may in. respect of. any. 


it along with the accompanying list, by. 
notification, and shall cause jt and the list.. 
to be published, in such manner as may 


_ be prescribed, at the headquarters of the. 


district-and of the tahsil and in the reve- 
nue estate jn which the Gurdwara is si~ 
tuated, and at the headquarters of every 
district and of every tahsil and in every. . 
revenue estate.in which any of the im- 
movable properties mentioned in the list 
is situated and shall: also give such other 
notice thereof as may be prescribed. 

10. Under sub-section (4) of this 
section, the State Government shall also, 
as soon' as may be, send by registered 
post a notice of the claim to any right, 
title or interest included in the list to 
each of the persons named therein as be- 
ing in possession of such right, title: or 
interest either on his own behalf or on 
behalf an insane person or minor of on 
behalf of the Gurdwara, 


11. Sections 8 and 9 of the Act are 
as follows:— 

“8. When a notification has been pub- 
lished under the provisions of sub-sec- 
tion (3) of Section 7 in respect of any 
Gurdwara, any hereditary office-holder or 
any twenty or more worshippers of the 
Gurdwara each of whom is more than 
twenty-one years of age and was on the 
commencement of this Act or, in the 
case of the extended territories, on the 
commencement of the Amending Act, as 
the case may be, a resident of a police 
station area in which the Gurdwara is 
situated, may forward to the State Gov- 
ernment through the appropriate Secre- 


_ tary to Government, so as to reach the 


Secretary within ninety days from the 
date of the publication of the notification, 
a petition signed. and verified by. the 


‘petitioner, or petitioners, as the case may - 
_ be, claiming that the Gurdwara-is not a 


Sikh Gurdwara, and. may in such petition 
make a further claim that any heredi-~. 
tary. office-holder or.any person who. 


-would have succeeded -to. such office-hol- - 


der under the . system of. management 
prevailing before the first day of January, . 
1920, or, in. the case of the extended. ter- 
ritories, before the 1st day of November, 
1956, as the case may be, may be restored 
to office on the grounds. that such Gurd- 
war'a is not a Sikh Gurdwara and that 
such office-holder: ceased to be: an office- 
holder after that day. ` 

Provided that the State Government 
such Gurdwara 
declare by notification that a petition of 
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- ernment. shall, as soon as may be, publish 
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twenty or more worshippers of -such 
Gurdwara shall. be deemed :.to be duly 
forwarded whether the petitioners were 
or were not on the. commencement of this 
Act or, in the case of the extended terri~ 
tories, .on the commencement of the 
Amending Act, as the case may be, resi- 
dents. in the police station area in which 
such Gurdwara is situated, ‘and - shall 
thereafter deal with any petition that may 
be otherwise duly forwarded in respect of 
. any such. Gurdwara as if the petition had 
been duly forwarded by petitioners who 
were such residents.” 


“g (D. If no petition has seat pre- 


sented in accordance with the provisions 
of Section 8 in respect of a Gurdwara to 
which a notification published under the 
` provisions of sub-section (3) of Section 7 
relates, the State. Government shall, after 
the expiration of ninety days from» the 
date of suck notification, publish a noti-' 
fication declaring the Gurdwara to be a 
Sikh Gurdwara. 

(2) The publication of a notification 
under the provisions.. of sub-section (1) 
shall be conclusive proof that the Gurd- 
wara is a Sikh Gurdwara, and the, provi- 


sions of Part III shall, apply. to the Gurd~. 
wara with effect from the date of the 


publication of the notification.” 


12. Séction 10 deals ‘with the peti- 


tions of claims to’ ‘property included in a 
list 
Section T , 

13. ` Section 11 Jal with the claim 


for compensation by a hereditary office-, 


holder of a Gurdwara notified under, Sec- 
tion 7. or. his _ presumptive: successor, . 


> 14. Chapter III “of the- Act” deals 
with the appointment and proceedings 
before a Tributial, which Tribunal is: con- 
stituted under Section 12.. The Tribunal; 
known as the Sikh Gurdwara Tribunal,‘ is 
to dispose of all petitions ‘made under’ 
Sections 5, 6, 8; 10 and 11 of the Act, The 
other relevant section of the Act for ‘the. 


purposes of determination ` of the ` first’. 


question formulated ‘above, : ‘is pecon: 16, 
which is as follows:— >. 


. “16 (D. Notwithstanding. “gnything con= 
tained in any other law in force, if in'any 
proceeding before a “Tribunal it, is disput- 
ed that a Gurdwara should or should not 
be declared to be a Sikh. Gurdwara, the 
Tribunal, shall, before enquiring . into any 
other matter in dispute relating. to. the 
said Gurdwara,. decide whether it should 
or should not be: declared a ‘Sikh Gurd- 
wara in accordance with the’ Provisions, of 
sub-section (2)," 


published under sub-section B) of 


A. IR. 


(2). Ifthe. Tribunal finds that the 
Gurdwara— 

(i) was established by or in memory 
of any’of the Ten Sikh Gurus, or in 
commemoration of any incident in the 
life of any of the Ten Sikh Gurus and 
was used for public worship by Sikhs, 
before and at the time of.the presentation 
of the petition under sub-section (1) of 
Section 7; or 

(ii) owing to some tradition. enna 
ed with one of the Ten Sikh Gurus, was 
used for public worship predominantly, 
by Sikhs, before and at the time of the 
presentation of the petition under sub= 
section (1) of Section.7; or f 

(iii) was established for use by Sikhs ` 
for the.purpose of public worship and 
was used for.such worship by Sikhs, be- 
fore and at.the time of the presentation 
of the petition under sub-section (1) of 
Section 7; or 

(iv) was established in memory - ofa 
Sikh martyr, saint or historical person 
and was used for public worship 
by Sikhs, before and at the time of the 
presentation of the petition’ under sub- 
section '(1) of -Section 7. or 

(v) owing ‘to some incident ‘connected 
with the Sikh religion was used for pub- 
lic worship predominantly by Sikhs be- 
fore and at the time of the presentation ` 
of: the’ petition: under sub-section (i) of 
Section 7; 
the Téibunal shall decide that it should, 
be declared to be a ‘Sikh Gurdwara, and 
record an order. ‘accordingly. fe 


- 31 (8): Where the Tribunal finds that- a 
Gurdwara: should not be. declared to be.a: 
Sikh Gurdwara, it. shall- record its find- 
ing in an order;: and, subject to the- find- 
ing of the High Court on appeal, it shall 
cease to have. jurisdiction in all matters 
concerning ‘such | Gurdwara,’ provided 
that, if a claim has. been made in accord- 
ance with thè provisions | “of Section 8 
praying for thë restoration to office of a 
hereditary office-holder’ „or ‘person who 
would, have sticceeded such _office-holder 
under the system of management prevail- 
ing. before the first day of January, 1920 
or, in. the case of the extended territories, 
before. the ‘first. day of November, 1956; 
the - Tribunal. shall, notwithstanding ° such 
finding, continue. to have jurisdiction 
in all. matters’ relating to such claim; and 
if the’ Tribunal finds it’ proved that such 
office-holder ceased to be an ’ office-holder 
on or after:the first day of January,.1920 
or, in the case of the extended ‘territories 
after ‘the first'day of November, 1956, it 
may by order direct that such office-hol« 
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der or person who would have so, si=- 
ceeded be- restored to office.” — 

15.. The oniy- other relevant ' sez- 
tion of the Act is Section 34 which pr- 
vides that any party aggrieved by a firal 
order passed by Tribuna] determining azy 
matter decided by it under the provisions 
of. this Act, may,. within ninety days f 
the date of such order, appeal to the 
High Court. i 


. 16. As is. de from the Scheme 
of the Act, the provisions of Section 8 f 
the Act have clearly restricted the riat 























wara. The said right has been, conferrzd 
only on two classes of persons, ` name y, 
ny “hereditary office-hclder” of. the 


of whom is more than twenty-one yeas 
of age and was on the commencement of 
his Act, a resident of a police statim 
area in which the Gurdwara is situated. 
Except these two recognised. 


As regards “any twenty or more 
worshippers” the legislature . has further 
provided under. the proviso to Section 3, 


be deemed to be duly forwarded whe- 
her the petitioners were or were not n 
the commencement of the Amending Act 
residents in the police’ station area: mn 
which such Gurdwara: is situate and a 
presumption ‘has been raised “that amy 
petition duly’ forwarded in ‘respect of amy 
uch Gurdwara will be deemed to-be a 
petition made by competent ‘persons, at 
ould’ be seen ‘that the Legislature’ d=- 


objection ‘which could be ‘taken to -te 
non-fulfilment of ‘the qualification regar— 
ing the residence of the persons of secord 
ategory, ie, “twenty or more worshi=- 

pers”, within the’ police station: area witk- 


tion has been raisėd that when any suca 
petition is forwarded by the State Gos- 
ernment, it has to be dealt with by the 
ibunal as if the ‘petition .has:-bÞeen duy 
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. have to be ‘declared as Sikh Gurdwara 


visions -of that section... It-is further to 
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forwarded. by’ petitioners who were such 
residents: This presumption is only limit- 
ed to. the question of their residence; ‘Thus; 
because of this proviso; if a party oppos- 
ing a petition..under Section 8 of the Act,; 
takes any. objection that twenty persons, | 
who signed the petition, were not the resi-| 
dents of the police station area within! 
which the Gurdwara in question is situ- 
ate, this matter cannot be gone into by 
the Tribunal but as regards the petition: 
by. the first category, ic, the “hereditary| 
office-holder”, no such provision has been 
made by the statute, nor any presumption 
of its being valid on its being forwarded| 
by the State Government to the Tribunal,| 
has been ~provided for in’ the Statute.. 
Thus it is clear that if an objection is 
raised that the petitioner, who claims 
himself to be a “hereditary office-holder” 
is nòt à “hereditary office-holder”, as de- 
fined under the Act, it is the bounden 
duty of the Tribunal to decide this ques- 
tion of,.locus standi of the petitioner to 
file q petition under Section 8 of the Act. 
As has been pointed out earlier, the right) 
to claim that the Gurdwara in “question is 
not a Sikh Gurdwara, is vested in two 
categories of persons only and in none 
else, The objection as to the locus ‘standi 
of the person, who has preferred a claim 
under Section’ 8 of the Act, is a question 
which goes to the root and the Tribunal 
is bound’ to decide the question, It is 
only if the Tribunal finds that the peti- 
tioner has‘ locus standi.to file the claim 
that the other questions will arise for de- 
termination by the Tribunal, It is clear 
from the provisions of Section 9 that if 
no ‘petition has been presented in accord- 
ance with the provisions of Section 8 in 
respect of-a Gurdwara to which the Noti- 
fication published under :sub-section (3) of 
Section 7 of ‘the Act relates, the-State 
Government shall, after the expiration of 
90 days. from the publication of: such 
Notification, publish a Notification declar- 
ing the said Gurdwara to be a Sikh Gurd- 
wara, so ‘that it is clear that if none of 
the two categories of persons, who have 
Tocus standj to file the petition, has 
come forward to make a petition under 
Section 8, the Gurdwara in question shall 









under, the provisions of Section 9. Same 
results will follow if the petition under 
Section 8 is. made by a person who is not 
competent to file the same under the.pro- 


be noted that. under the provisions of 
Section 34 of the Act, any party aggriev-~ 
ed ;by. the order of the Tribunal deter- 
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mining “any matter decided by it under 
the provisions’ of this Act, has 
ja right, within 90 days 


Court. Thus the decision of the Tribunal 
‘|that the petitioner is or is not a “heredi- 
tary office-holder” has been made ap- 
ipealable under. the provisions of Section 
34 of the Act. 


17. 
of the Act will not be attracted in a case 
where the petition is dismissed by the 
Tribunal holding that the person making 
the petition has no locus standi to file such 
a petition keeping. in view the provisions 

Jof Section 8 of the Act, 


` where in any proceedings before the Tri- 
"bunal it is disputed that a Gurdwara can 
Jor cannot be declared to be a Sikh Gurd- 
wara, but where there is no competent 
petition making challenge to the institu- 
‘}tion being declared a Sikh Gurdwara, the 
provisions of Section 16 of the Act will 
not be attracted. If in every case, whe- 
ther the petition is filed by the persons 
competent to file the same under the pro- 
-‘Ivisions of Section 8 or not the Tribunal 
_|has to decide the question whether ‘the 
institution in question is a Sikh Gurd- 
wara or not, the provisions of Sections 8 
and 9 would be virtually rendered nuga- 


tory. The issue of locus ‘standj is a preli-- 


minary issue and if raised, has to be de- 
cided first in the peculiar setting of the 
Act. If the petitioner has locus standi to 
file the petition, the provisions of Section 
16 shall then be taken into consideration 
by the Tribunal to determine whether 
the institution’ in question is a Sikh Gurd- 
wara or not, but if there is no competent 
petition, that is, in other words, there is 
Jno valid challenge to ‘the notificatiori 
issued under Section 7 within the frame 
work of Section 8; the provisions of Sec- 
tion 9 are bound to be complied with and 
once a Notification ‘having been issued 
that the institution ‘in question is a ‘Sikh 
Gurdwara, there wll be no question ‘of the 


application of the provisions of Section 16 


to such a case. 
18. Apart from the principles and 
` statutory provisions discussed above, 
there is a long and consistent line of au- 
thorities in support of the view that the 
issue of locus standi. in case of a person 
claiming to be a “hereditary office-hol- 


der”, is a preliminary issue which has to - 
be decided before the merits of the’ case, 


„Jin question, whether the institution is a 


Sikh Gnrdwara or not, can be gone into.. 


‘|In Tehl ‘Singh: v. Harnam Singh, ‘AIR 1934 


The _provisions of Section 16 


The provisions 
of Section 16 will only come into play 


` tary office-holder, 


AIR. 
Lah 98, a Division Bench of the Lahore 


"High Court observed’ as. follows:— - 
of the ` 
\date of such order, to appeal to the High : 


“The appeal must fail’ on’ the short 
ground that Tehl Singh had to establish 
that he was a hereditary office-holder be- 
fore hé could put in a petition under Sec- 
tion 8 of the Act. If he was not a here~ 
ditary office-holder, his petition was not 
competent nor is his appeal against the 
decision of the Tribunal.” . ` 


19. Similarly, in Sunder Singh ` vV. 
Narain Das, AIR 1934 Lah 920, where a 
petition under Section 8 by a person 
claiming himself to be a “hereditary of- 
fice-holder” was being tried by the Tri- 
bunal, the Bench observed as follows:— 


` "Nothing is, however, said about a 
petition- forwarded by -a ‘hereditary of- 
fice-holder under Section 8 except that it 
must be held to have been presented in 
time. It follows that the locus standi of 
such a petitioner can be challenged and 
would ‘have to be decided before the trial 
can proceed, This position is not affected 
by Section 16 (1) of the Act, which can 
only apply to a petition, properly before 
the Tribunal.” (Emphasis supplied). 


20. In Basant Singh v. Kartar 
Singh, AIR 1936 Lah 213, a preliminary 
objection was taken to the competency 
of an appeal directed against the order of 
the Tribunal before a Division Bench to 
the effect that the appellant had not pro- 
ved himself to be a “hereditary office- 
holder” within the meaning of Section 8 
of the Act, and, therefore, neither - the 
petition nor the appeal was competent. 
This preliminary objection was upheld by 
the Bench in the following terms:— 


Y “It is evident, therefore, that neither 
in his pleadings nor in his statement be- 
fore or after the issues, he claimed to 
be a hereditary office-holder within the 
meaning of Section 8 read with Section 2 
(4). A person claiming’ a property as his 
private property and investing it with sec- 
tarian character can under no straining 
of language be described as an office-hol- 
der attached thereto, much ‘less a heredi- | 
Moreover, if a person 
wishes to claim the benefit of the section, 
he must expressly assert that the place 
is a Gurdwara and that he holds any here- 
ditary office attached to it. Not: having 
done so, the plaintiff was not competent 
to lodge the petition and consequently 
has no locus standi to present the « ap 
peal. ” ‘ 
21. - To. the same effect are, the 
observations, in - Albel Singh v. Narain 
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‘Dass, AIR 1936 Lah 675, wherein an ob- 
jection..was taken in, the appeal before 
the High Court.. that the Tribunal. dzcid- 
ed the issue on merits without dec-ding 
the preliminary issue whethér the _ peti- 
tioner as a “hereditary ` office-holder’” had 
locus standj to file the petition under Sec- 
tion 8, which. was upheld and the case 
"was remanded to the Tribunal for a Jeci- 
sion on the preliminary issue regarding 
the locus standi of the petitioner to pre- 
“sent the petition. 


. 22. Similarly, in Bhan Singh v. 
The Shiromani Gurdwara Parbandhak 
Committee, Amritsar, (F, A. O. No. 115 of 
1963 (Punj)) decided on January 7, 1€70, a 
Division Bench of this Court uphel¢e the 
dismissal of the petition by the Tribunal 
on the preliminary ground ‘that the peti- 
tioner was not a “hereditary office-hol- 
der” and thus was not competen? to 
maintain the petition under Section 3. 
23- As regards the, competency of 
the Legislature to enact the provisiois of 
‘ Section 8 of the Act, the authoritative 
`- pronouncement of a Full Bench of this 
Court in Lac Dass’ case ILR (1968) 
2 Punj & Har 499 (FB) (supra), has been 
upheld by their Lordships of the Supreme 
Court in Dharam Dass’ case, AIR 19°5 SC 
1069) (supra), While deciding this appeal 
against ‘the Full Bench decision of this 
Court, their Lordships of the Supreme 
_ Court, during the course of the judgment 
also observed as follows:— 


“It is for the Tribunal to apple the 
law for determining as-to whether the 
person who challenges the notification is 
a hereditary office-holder and has locus 
standi to -do so.” 


It is, therefore, clear that the gues- 
tion of locus standi of the petitioner to 
ove the objection petition has to b= de- 
-|termined first by the Tribunal before de- 
‘eiding any. matter on merits keeping in 
view the mandatory provisions of Section 
8 of the Act and in case the. petitioner is 
found not to be “hereditary office-hdder” 
which he claimed in his petition, his peti- 











that he has no locus standi to app-oach 
the Tribunal. Thereafter the notification 
under Section 9 will follow and there will 
be no question of determining the pleas 
raised in the petition and thus the provi- 
` [sions of Section 16 of the Act will not be 
attracted. Thus my answer to question 
-INo. 1 is that the -Tribunal is not te de- 
cide whether the institution in -question 
_, jis a Sikh Gurdwara or not even kefore 

adjudicating, upon the locus, standi of the 


_The definition, therefore, 


. tached to the institution concerned . 


tion has to be dismissed on the ground. 


.petual and continuing, ) 
_ volving. by succession ‘on human ` beings’ 
Iia s eget? . n 
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person who claims himself to be the 


“hereditary office-holder”. 


24. As regards the second ques- 
tion, with a view to decide whether the 
petitioner is a “hereditary office-holder” 
or not, the relevant provisions of. the: Act 
may be referred to, 

24-A. Section 2 (4) (i) defines ` of- 
fice while clause (iv) of Section 2 (4) dè- 
fines “hereditary office”, as. under:— 

“t2. In this Act,.unless there is any- 
thing repugnant in the subject or con- 
text— : i 

* * * * 

4 (i). ‘Office’ means any office by virtue 
of which the holder thereof participates in 
the management or performance of pub- 
lic worship in a Gurdwara or in the man- 
agement or performance of any rituals or 
ceremonies observed therin and ‘office- 
holder’ means any person, who holds an 
an office. 

+ * k 

(iv) ‘Hereditary office’ means an 
office the. succession to which before the 
first day of January, 1920, or, in the case 
of the extended territories, before the Ist 
day of November, 1956, as the case may 
be, devolved, according to hereditary right 
or by nomination by the office-holder for 
the time being, and ‘hereditary office-hol- 
der’ means the holder of a hereditary of- 
fice.” (Emphasis supplied), 


25. From these statutory provi- 
sions, it is evident that the basic and pri- 
mary definition provided by the statute is 
of the “hereditary office’. It is thus 
manifest that.the office as such is distinct 
from its present or earlier incumbent. 
provides for 
scrutiny into the nature of the office and 
not the status of the last incumbent there- 
of. The definition lays down that the 
succession to the office has to devolve in 
one of the two ways, that is, by ‘“heredi- 
tary right” or by nomination. It is first 
to be found whether there is an office at- 
and 
secondly, whether. the same devolves by . 


a hereditary right or by nomination, The 


definition of office as reproduced above, 
provides that the office is one which gives 
the legal right of management or per- 
formance of public worship or rituals or 
ceremonies in a Gurdwara, It'is, there- 
fore, obvious that the office as an ‘institu- 
tion, and its incumbents as human beings, 
must be viewed as distinct. and separate. 
entities. Office is an incumbency, per- 
capable of de- 
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who may hold the same for short dura- 
tions in accordance with the principles ‘or 
custom of succession of a particular Gurd- 
wara, It follows, therefore, that the cha- 
racter and nature of the office and the 
mode by which’ the last incumbent of the 
office came to occupy the same, are two 
relevant considerations in order to . find 
whether a person is a ey office- 
holder” or not. 


. 26. The contention of Shri K. X. 
Tewari, the learned counsel for the ap< 
pellant, that once he is able to show that 
the appellant had succeeded as the 
Mahant of the institution prior‘ to No- 
vember 1, 1956, and wasoccupying that 
office on that day, he must‘ be held to be 
a “hereditary office-holder” capable of 
moving the petition under Section 8 of 
the Act, lacks merit, As has been dis- 
cussed above, in order to satisfy. the in- 
gredients of Section 8, the office of. the 
institution has to be distinctly looked’ into 
and then the question of the incumbent 
having occupied the same by. hereditary 
right or by nomination, - has’ also to be 
seen, If the contention of Shri Tewari is 
accepted, it would mean that any Chela 
appointed by a person calling himself .a 
Mahant coming into illegal. possession of 
the institution any time prior to Novem- 
ber 1, 1956, in the case’ of extended terri- 
tories, will be entitled ‘to be -called a 
“hereditary office-holder” entitled to pré- 
sent a petition under Section 8, ‘That 
clearly does not appear to-be the inten- 
tion of the Legislature. The : definitions 
of the words “office” and the “hereditary 
office” as provided .by ‘the Legislature 
clearly do not visualise any such situation. 
It would be apparent from the bare exa- 
mination of the provisions of the Act 
that the. “hereditary office-holdér” of a 
Gurdwara or an institution, is clothed 
with very valuable rights with regard 
thereto, The obvious intention of the 
Legislature was to give rights to the in- 
cumbents of this office which had come to 
devolve upon the persons by a regular 
rule of descent or sanctified usage. and the 
rights of such.persons were in fact :re- 
cognised by the. statute. : No doubt the 
statute has not provided any mode- by 
which the office may become hereditary 
and thus it is incumbent upon the peti- 
tioner who claims himself to be a “here- 
ditary office-holder” ` and ‘whose locus 
standi is challenged, to prove-that there 
existed a well established rule of descent 
or a well-recognised mode of ‘succession 
to the office in question, . The’ definition 
prescribes two modes, namely, that such 
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an office must be one which devolves from{ 


one incumbent to another according to 
the hereditary right or by nomination. 


27. ©The abovementioned defini- 
tions were the subject-matter of interpre- 
tation in many decisions and there is a} 
long chain of authorities holding that a 
person considering himself as a “heredi- 
tary office-holder”® must show that not 
only he but his predecessor too had come 
into that office by a well-recognised rule 
of descent. 

28%. Shri Tewarj has strongly re- 
lied on a-decision of the Lahore’ High 
Court in’ Dial Singh v. Gurdwara Sri 
Akal ‘Takhat, AIR 1928 Lah 325, wherein, 
after quoting the. definition ‘of * ‘hereditary 
office”, the Bench -observed as follows:— 


“This does not contemplate that. the 
office should have devolved on the appli- 
cant himself: according to hereditary right. 
or by nomination, as aforesaid, but what 
it means js that the office should have de~ 
volved on ie person ‘who was holding it 
on the first day of January, 1920 (whe~ 
ther he be the applicant himself or hig 
ancestor.or Guru) by ee right or 
by panes Pr 


; ; The of the whole 
jidgment ‘would show that the above 
passage is really sought to be read by Mr, 
Tewari out of its’ context.. These obser 
vations in fact ` were made to. repel an 
argument that the ‘person. presenting ` thé 
petition must be one upon whom thé 
hereditary office had devolved on the 
prescribed date, ie., January 1, 1920, This 
authority is no warrant for the proposi- 
tion that it is sufficient for the incumbent. 
to show merely that on the’ prescribed 
date he was holding the office by here- 
difary right. irrespective of the. earlier 
modes of descent. This would be - appa- 
rent from -the subsequent part. of the 
paragraph above. quoted, Pih is. in. the 
following terms; . 


“The wording of ‘eleuse a) Section. 
2 (4) is plain. and explicit and cannof. 
possibly bear the interpretation sought. to: 
be put on it by the respondent, The aly 
legation-on- behalf of the plaintiff is that, 
his ancestors -held the- office of: a Mana- 
ger and a `lamberdar of Sri Akal Takhat: 
from the time of the Mughal Emperors;, 
that succession has all along devolved in, 
the: male -line from father to son and 
that, on the Ist day of January, 1920, his; 
father Sunder Singh was the holder’ of: 
this office.: If he succeeds in proving’ 
these allegations, there can be no doubt, 
whatever that Sundar Singh was an Here 
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| itary office-holder as. defined.. din. the 


30. 
made to Gurdial Singh v.'Central Board 
and Local Committee, Sri Darbar Sahib 
Amritsar, AIR 1928 Lah 337,- _ wherein 
their ‘Lordships hed as follows:— 

“The Legislature has purposely ` re- 
frained from prescribing a particular 
mode of descent, the only limitation which 
it thas laid down being that the person 
who held the office on the. Ist January, 
1920, should not have been the first in- 
cumbent of the office, but should have 
succeeded to the office ‘by herecitary 
tight or by nomination by the holder for 
the time being.’ It is, therefore,- clear 
that in cases in which special custom, re- 
gulating the rule of succession’ tc an 
‘office’ is set, up by the claimant and it is 
alleged that succession had devolved. ac- 
cording to that custom on the person who 
held it on ist January, 1920, and the op- 
posite party doubts ‘the existence of such 
custom, the tribunal is bound to frame an 
issue on the point and try it in the prdi- 
nary way. ” o- ` 

31. In this very judgment, ' their 
Lordships had noticed that the defirition 
of “hereditary offica-holder” did not pres- 
cribe any particular rule of inheri-ance 
and it consequently was to be determin- 
ed in each case as to what was the pre= 
vailing rule of descent, Their Lordships 
then illustrated by giving the follcwing 
instances for proving such a rule of des- 


“To take a few ean in ` some 
Gurdwaras the rule of primogeniture may- 


‘be recognised; in ‘others succession may 
be according to the personal. law.. FA 
some offices females may be eligible .` 
succeed, while they may be excluded peed 
others; In some shrines minority night 
be a bar to succession, the adult male 
member of ‘the family being preferred as 
the fittest person to perform the reliziots 
duties pertaining to the office, .in - ochers 
the minor heir may be permitted -to suc- 
ceed and have the duties perfo-med 
through a ‘duly qualified Sarbrah’ 4 all 
such cases succession devolves by -heredi- 
tary right, “though the mode of hereditary 
descent is different in each. case” 


-32., . Similañly,. a Division Bench of 
this Court in F.. A..Q.. No. -123 of 1964 
{Shiromani Gurdwara Parbandhak tom= 
mittee,.Amritsar v. Nanak Saran Dass) 
decided on March 12, 1970 (Punj), has 
beld that a consistent. rule‘ of descens has 
certainly got to be established in ordar to 
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enable the petitioner. to come within the 
definition of “hereditary office-holder”. In 
F. A. O, No. 2-of 1965, (Sajan Dass v, The 
Shiromani: Gurdwara Parbandhak Com- 
mi Amritsar) decided on October 23, 
1969 (Punj), it was held by a Division 
Bench on the facts of that case that the 
petitioner who presented the petition 
under Section 8, had not been able to 
establish a consistent rule of descent’ and 
consequently had failed to prove himself 
to be the “hereditary office-holder” with 
the result that the dismissal, of his peti- 
tion was upheld. — 


33. It is thus apparent that both! 
on principle and authority, the contention 
of Shri Tewari, that merely by showing 
that on the prescribed date the 
petitioner held . the office and 
therefore, he was entitled to be declared 
to be a “hereditary office-holder’ must, 
fail, It is, therefore, to be held that the 
person claiming himself to be a “heredi- 
tary -office-holder”’ must allege and prove’ 
the ‘consistent rule of descent by which 
he or his predecessors had come to hold 
the office on the prescribed date, ` 


- 34, The definition of . “hereditary 
office-holder” having been interpreted, I 
may now advert briefly to the facts of 
the present case.. On October 19, 1962, 
the State of Punjab | issued Notification 
No. 1884 — G. P, under sub-section (3) of 
Section 7 of the Act regarding Gurdwara 
Dharamsala Guru Granth Sahib situate 
within the revenue estaie of village 
Ugoke, District. Sangrur, on.a petition 
having been. presented by. 54 worshippers 
of the said Gurdwara, The appellant, 
who was the petitioner before the Tri- 
bunal, forwarded two petitions to the 
State Government for having. the. said 
Gurdwara declared riot to be a’ Sikh 
Gurdwara and both these petitions Nos. 
228.and 229 of 1963 were forwarded to 
the Tribunal for disposal., The Shiromani 
Gurdwaras™ Parbandhak ‘Committee, Am- 
ritsar (hereinafter referred to as, the 
Committee), ‘appeared’ in response to the 
noticés sent`to it and opposed the peti- 
tions filed by. the appellant, The appel- 
lant in. his petitions: claimed himself to 
be a hereditary. office-holder within the 
meaning of Section 2: (4)- Gv) of the Act: 
The Committee in its written. statement 
controverted the’ stand. of the petitioner 
as hereditary .‘office-holder and averred 
inthe written statement that the peti- 
tioner had‘ no locus standi to file the 
petitions, It was further alleged that no 
custom or.usage: governing the ‘succession 
to the Mahantship of the institution hav- 


< 
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ing been alleged i in the petitions, the peti- 
tions, merited dismissal’ on these pleas, 
The following preliminary issue was 
framed jn petition No, 228 of 1963:— 

..“Whether the petitioner is a heredi- 
tary office-holder to entitle him to bring 
thé petition under Section 8 of the Act? 
OQ. B-P.” 

.35. . In petition No, 229 of 1963, the 
following further’ issue, in addition to the 
issue of locus standi of the petitioner, 
was framed:— 


‘“Whether the custom or usage of 


“succession to the office of Mahantship in 
this institution is by nomination of the 
successor by the Mahant for the’ time be- 
ing? -O. P, P.” 

` ‘36. ‘The Tribunal did not consider 
it necessary to separately discuss the ad- 
ditional issue framed in petition No. 229 
of 1963 as according to the Tribunal, the 
other issue, which was common to both 
the petitions regarding the locus standi 
of the ponr was comprehensive 
enough to contain this additional issue 
and this finding of the Tribunal -is not 
being assailed before us by the learned 
counsel for the parties, It may be point- 
ed out that Petition No.. 229 of 1963 is 
the verbatim copy of the other petition 
registered at No, 228 of 1963 ‘and the 
. evidence was recorded by the Tribunal 
with the consent of the parties regarding 
both: the petitions in Petition No, 228 of 
1963. , 

- 37.. In para, 2 of the petition, the 
appellant alleged that he was a “heredi- 
tary -office-holder” of the said institution 
and being more than 21 years old, was 
entitled to forward this petition to the 


Government under Section 8 of the Act.. 


38. In, para, 6 of the petition, it is 
averred by the appellant that ~ the 
management of the Institution is. from 
Guru to Chela who is nominated by the 


deceased Guru and that the petitioner is. 


a duly appointed Chela of his deceased 
Guru. In the written statement, a. vreli- 


minary objection has been taken that the 
petitioner is not a “hereditary office-hol- 
der” and thus he has no locus standi to 
file the petitions. It is further averred 
that the appointment. of the Mahant in 
this institution is in the hands.of the vil- 
lagers and it was..denied that there was 
the custom of nomination by the prede- 
cessor Mahant prevailing in this - Gurd- 
` wara; 
issues; which have been referred to above, 
were framed. 


institution, 


It was on these pleadings that the 
and the Tribunal . having - 
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considered the oral as well as documen- 
tary evidence led by. the parties, came to 
the conclusion that the ‘petitioner. was not 

a “hereditary office-holder” and, there- 
fore the petitions filed: by him were not 
competent and the same were dismissed 
by the Tribunal by unanimous judgment 
under appeal, 


39. . As regards the EEE E led bý 
the parties, the appellant produced Dhana 
Singh (P. W. 1) and he himself appeared 
as his own witness as P. W. 2. In.addi- 
tion to this oral evidence, he tendered ‘in 
evidence Exhibits P-1 to P-8 which docu- 
ments will be referred to in the later part 
of the judgment and closed his case. The 
respondent Committee examined Kehar 
Singh (R. W. 1) and Sher Singh (R, W, 
2) and closed its case. 


“40. Exhibits P-1 and P-2 are the 
copies of' the Shajra Nasab giving ‘the 
genéalogical table of various Mahants of 
the institution in dispute and from the 
combined reading of these documents, the 
following position emerges,’ 

Dera Baba Dhian Singh under the’ 
management of Dhian Singh, 





DHIAN SIHGH ~ 
j I vite Weems 
Malook Singh Lal Singh Gurdit Singh 
Daya Singh Partap Singh 
Hari Kishan re ae 
' (appellant) — 


41. .The Dera was known as Dera 
Baba Dhian Singh, and was under . the- 
management of Dhian Singh. Shajra 
Nasab shows that Dhian Singh had three 
Chelas, namely, Malook Singh, Lal Singh 
and ‘Gurdit Singh, Gurdit Singh had his 
Chela Partap Singh, whereas Lal Singh 
had no Chela and Malook Singh had Daya 
Singh as his Chela. Hari Kishan appel- 
lant is Chela. of Daya Singh. . Hari 
Kishan (P: W. 2) in his statement stated 
that the first Mahant of this institution 
was: Baba Dhian Singh, He was succeed- 
ed by Gurdit Singh who in turn was suc- 
ceeded by Partap Singh as Mahant of this 
Lal Singh was the Chacha. 
Guru (Spiritual brother .of Gurdit Singh) ` 
who succeeded ‘as Mahant after Partap 
Singh, Lal Singh was then succeeded by 
Daya Singh. “The appellant -was appoint~ 


ed as Mahant in Sambat 1987 B. K. and . © 


the members of his ` fraternity attended 
his installation ceremony after the death. 
of his Guru Daya Singh. It is in the 


-statement of the appellant that.:he- wag. 
Appointed as Mahant-by. his fraternity,- 
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- 042, — In order to clarify the ‘pos.tion’ 
of the appellant, at the stage of -argu~ 
ments, we specifically put to Shri K. N. 
Tewari, the learned counsel for the ap- 
pellant, as to whether the case of the ap- 
pellant was that he was nominated by the 
office-holder for the time being, but the 
learned counsel categorically stated re- 
peatedly that the case of the appelant 
was not that he was nominated by the 
office-holder for the time being, and it was 
conceded by him that.a part of the defi- 
nition of the office-holder providing for 
nomination by the office-holder for the 
time being, was not applicable to the zase 
of the. appellant, The learned counsel 
contended that the case of the appelant. 
was that the first part of the definition 
that this office of Mahantship devo-ved 
upon him according to the . heredizary 
right, was applicable and it is within the 
purview of this clause alone that it may 
be examined whether the appellant has 
succeeded in satisfying its ingredients 


43, I have already mentioned zhat ` 
Dhian, Singh was succeeded by Gurdit 
Singh. Gurdit Singh died in the rear 
1965 B, K. and mutation No, 329, copy of 
which is Exhibit P-3, shows that Partap 
Singh Chela, succeeded to the Mahant- 
ship of the Dera, Partap Singh app2ars 
to have died very shortly afterwards in 
the same year, i.e, 1965 B. K., and mīta- 
tion No, 334, copy of which is Exhibit 
P-4, was entered in the name of Lal 
Singh, Chacha-Guru of Partap Singh de- 
ceased, This Lal Singh is the same per- 
son who is entered as Chela of Eaba- 
Dhian Singh, as is clear from the note in 
the Shajra Nasab. Exhibit P-4 fur-her 
shows that there were same other Chelas 
of Partap Singh and so also Lal Singh had 
other Guru-Bhais after the death of Par- 
tap Singh. In column 15, it was not.ced 
that. Lal Singh had, however, taken pos- 
session of the properties, The fact of Lal 
Singh’s being in occupation of the >ro--. 
perties is again noticed at the time of - 
sanctioning of the mutation, It thus ap- 
pears from this. document that even in the 
presence of some Chelas of Partap Singh 
and some other Guru Bhais of Lal -Singh, - 
he'had taken possession of the properties 
of. the institution and succeeded -to the 
office of Mahantship on that score razher 


than on any semblance of a_heredi-ary 
right. Sog wt ae 
44, Exhibit P-5 would show hat: 


Lal Singh during his lifetime. gifted: 
away the Mahantship to Daya Singh. 
Daya Singh admittedly was not the Crela 
of Lal Singh, The gifting away of the 


S. R. Das, 


Mahantship was done by a will’ which - 
had been accepted by Daya Singh, It is 
clear from Exhibit P-5 that during his 


- lifetime Lal Singh had put Daya Singh 


in possession of the properties though this 
is suggested to be so done for the ‘reasons 
of his old age. There is nothing or the 
record to show whether the Guru `of 
Daya Singh, namely, Malook Singh, was 
alive at that time or whether he had even 
died earlier when Lal Singh took posses- 
sion of the properties. Exhibits P-6 and 
P-7 are the mutations which would show 
that after the death of Daya Singh, the 
right of succession was hotly contested 
by two rival contenders, namely, the ap- 
pellant Mahant Harikishan and one Pritam.. 
Singh. The two claimants compromised 
the matter and agreed to divide the pro- 
perties.. — Sat 


45. ` On these facts, it was contend- 


-ed by Shri Tewari, the learned counsel 


for the appellant, that the appellant had 
succeeded jn proving that he was a “here- 
ditary office-holder” and was thus com- 
petent to file a petition under Section 8 of 
the Act.. I am unable to agree with this 
contention’ and I entirely agree with the 
view taken by the Tribunal that the ap-| 
pellant-petitioner has failed to prove 
himself to be a “hereditary office-holder”. 
It is well established that each institution 
is governed by its own usage and custom]: 
which must’ be specifically alleged in the 
pleadings and proved consistently by co- 
gent evidence, The rule of majority ` of 
shrines is no guide and a particular cus- 
tom.-of a particular shrine has, therefore, 
to be alleged and proved. Their Lord- 
ships of the Privy Council in Committee 
of Management of-Gurdware Panja Sahib 
v. Lieutenant Sardar Mohammad Nawaz 
Khan, AIR 1941 PC 56, laid down as, fol- 
lows in the context of the succession to 
religious endowments:— 

“Ascetics arid religious institutions 
exhibit great diversity of character and” 
Udasis'in Particular conform to no single 
type. In any case to presume that a par- 
ticular Udasi shrine followed a certain 
practice because on a count of all religious 
institutions throughout the province the 
practice was found to obtain in a majority 
of the cases is a course of reasoning un- 
warranted by principle or authority.” ` 

-46-. Following the -above decision, 

C. J., in Pt, Behari Lal v. 
Raghu Nath Gir, 1950-52 Pun LR 78-= 
(AIR 1951 Punj 365), further elaborated 
the rule and held.-that- there was no ge- 
neral custom of succession governing all 


wat 
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{religious ‘institutions, and that each insti- 
tution is governed by its own usage which 
has to ‘be pleaded in the pleadings and 
proved consistently by cogent evidence. 


47. From the averment in the 
petition, it is clear that the management 
of the institution was alleged to be from 
Guru to his Chela who is nominated by 
the deceased Guru. There is no aver- 
ment in the petition alleging any rule of 
descent from Chacha Guru to Bhatija- 
Chela. Similarly, no rule of descant in 
the absence of a Chela of any incumbent 
was even remotely suggested nor was any 
averment made as to what would happen 
in a case in which there are more than 
one Chela living at the time of the death 
of the Guru who manages the institution. 


48. From the facts which emerge 
from the evidence and which’ have -been 
stated above, it is clear that. after the 
death of Partap Singh, even though his 
Chelas were in existence, Lal Singh, who 
was the Chacha-Guru, “succeeded, Simi- 
larly, it is clear from’ Exhibit P-4 that 
‘Guru-Bhais of Lal Singh were alive but 
it is not understood as to how Lal Singh 
succeeded in their presence and on what 
authority. It appears that he- succeeded 
‘because he came into possession of the 
properties. Lal Singh admittedly was not 
the Chela of Partap Singh, Similarly, 
Lal Singh during his . life-time gifted 
away the’ Mahantship to Daya Singh, who 
admittedly was not his Chela. There is 
nothing on the record to. show - whether 
‘the Guru of Daya Singh, namely, 
Malook Singh, was alive at the time or 
whether he hed: even died earlier when 


Lal Singh took possession of the proper- 


ties. The contention thatthe. devolution 
from Lal Singh -to Daya: Singh was in ac- 
cordance ‘with the general custom of suc- 
cession by Bhatija-Chela from Chacha- 
Guru and the contention. that the succes- 
sion from Partap Singh to-Lal Singh was, 
by Chacha-Guru from Bhatija-Chela and 
was in accordance- with the general cus- 
tom.of succession, is really without any 
merit, As has been. observed earlier, each 
shrine’s custom has to be “pleaded: and 
proved, It is nowhere pleaded that. this 
institution followed the General. Custom 
of succession, In any ease, the assertion 
that the succession by Chacha-Guru from 
Bhatija-Chela and vice versa is within 
the rule of succession from .Guru to 
Chela, has been authoritatively - pened 
by a ‘Division Bench of this 5 

Mahant Sajjan Dass’s case F. A. O. No. "2 
of 1965, D- 23-19-1969 (Punj) (Supra), In 


AIR. 


that case also the rule of succession. plead- 
ed was from Guru to Chela subject to 
the confirmation by the Udasi Bhekh, It 
was similarly contended in that case that 
the succession of one Braham Parkash to 
Kishan Dass to the office of Mahantship 
was by virtue of his being Bhatija-Chela 
and B; R. Tuli, J., speaking for the Bench 
observed as under:— 


“It has not been proved that Kishan 
Dass ever nominated Braham Parkash as 
his Chela, The mutation shows that 
Braham Parkash succeeded Kishan Dass 
as Bhatija~Chela. The rule of hereditary 
right to the office has also not been esta- 
blished to the effect that. Bhatija-Chela is 
entitled to succeed.” . 

On the above findings having been given, 
it was held that the succession of Bhatija~ 
Chela was not within the rule pleaded, 


49, Furthermore; as has been seen, 
according to the appellant himself, Daya 
Singh was his predecessor as Mahant. He 
nowhere stated that he succeeded to 
Mahantship in’ ‘view of any set rule as 
Pritam Singh also claimed himself to be 
a Chela of Daya Singh as is clear from 
the evidence, On the other hand, the ap- 
pellant clearly stated in - his’ statement 
that he was appointed as Mahant by his 
fraternity, It would thus be clear that 
the succession of the appellant to Mahant- 
ship after Daya Singh is not in accord- 
ance with any set rule as it is clear, ac- 
cording to the statement of the appellant, 
he was appointed as Mahant by his frater- 
nity and not according to any set rule. In 
view of the above discussion, the finding 
of the Tribunal holding that the appel- 
lant has not been able to prove himself 
as a “hereditary office-holder” has- to ‘be 
affirmed and I accordingly affirm _ the 
same, The appellant, therefore; having 
no locus standi to file the petition under 
Section 8 of the Act, ‘his petitions’ had to 
be dismissed, Quéstion No. 2 is answer- 
ed accordingly, i 


"50. 2+ For.’ the reasons - ended ; 
above, there i is no merit in this appeal’and: 
the samé’ is hereby dismissed with costs, 


R. s. NARULA, C. pens ps àgree and 
have nothing to add, 


BAL RAJ TULI, Io T also agree. 
-Appeal dismissed, 
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AIR 1976 PUNJAB AND HARYANA, ass 
j FULL BENCH a 


BAL RAJ TULI, S. S. AAAA 
AND MAN MOHAN SINGH GUJRAL, JJ. 


Vijay Singh Lamba, Petitioner v. The 
Panjab University, Chandigarh, Res>on~ 
dent, 


Civil Writ Nos. 5948, 6115, 6736, 3779 
and 6780 of 1974, D/- 31-3-1975. 


(A) Panjab ` University: Calerdar, 
1973, Vol. H, Regulations 31 and 32.1 — 
Scope — Regulation has statutory force 
— Alteration or amendment — Syndicate 
has no power — Standing Committee to 
consider allegations of misconduct or use 
of unfair means — Fixation of quorum cf 
Standing Committee — Syndicate has no 
power to fix quorum —— Regulation :on- 
templates decision of all members o-igi- 
nally appointed — (Civil Writ No, 3516 
of 1972, D/.. 30-3-1973 (Punj), Overruled. 


Per majority (Bal Raj Tuli and Man 
Mohan Singh Sas JJ.) Sener 
J. Contra.) 


Regulations 31 and 32. 1 contained in 
Chap. II of Vol. II of Panjab University 
Calendar 1973 have statutory force having 
been framed by the senate in consulta- 
tion with the Government and it would 
also consequently follow that: they cannot 
be altered and modified in any manner by 
the Syndicate in which vests the exscu- 
tive government of the University. The 
manner in which regulation 32.1 has keen 
framed leaves no doubt that the ccnsi~ 
deration of the question of students’ mis- 
conduct and ‘the use of unfair means in 
examination by them has been pleced 
at a high pedestal as it vitally affects 
their entire career and future, By pro- 
viding that whatever be the strengtl. of 
the Committees and whatever be the 
views of the majority, even if one məm- 
ber feels that the allegations have not 
been established beyond doubt, the mat- 
ter will have to be finally decided by 
the V. C. or by the syndicate if the ‘or- 
mer deems fit, the intention of the rale- 
making authority clearly was to afsord 


*(Note:— In this case, the Judges ‘of 
the Full Bench differ in their views, The 
majority . view is taken by Bal Raj Tuli 
and Man’.Mohan Singh Gujral, JJ., and 
the minority view, by Sandhawalia. J. 
The judgments in the case are printed in 
the order in which they are given | in the 
certified copy — Ed.) 
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full protection to the students and ta 
offer safeguard against any error of judg- 
ment on the part of the members of the 
Standing Committee or the existence of 
bias in any one of them. In this view of 
the matter, there is: no escape frem the 
conclusion that the consideration of the 
case of a student against whom there are 
allegations of misconduct or ef use of un- 
fair means in an examination, has to, be 
by all the members of the Standing Com- 
mittee and not by some of them and that. 
any decision of the Syndicate te the cont- 
rary would be violative of the letter and 
spirit of Regulation 32.1, The matter 
would have been different had. the deci- 
sion of the majority of the Standing Com- 
mittee been final, but. the regulation, as it 
stands; is clearly indicative of the irten- 
tion of the rule-making authority that the 
matter. has to be considered by all the 
members, Regulation 32.1 is a provision 
which negatives the fixation of a ha 
and makes it incumbent. that. the decisio 
must be taken by the Full Committee. Tn 
a way, this regulation fixes the quorum 
at the number of members originally ap- 
pointed. Civil Writ No, 3516 of 1972, D/- 
30-3-1973 (Punj), Overruled; Civil Writ 
No. 240 of 1972, D- 14-2- 1972 (Punj), 
Approved; AIR 1972 SC 1812 and AIR 
1951 SC 230 and AIR 1960 Andh Pra 268 
and AIR 1966 Mys 55, Ref, 
(Paras 13 and 14) 


Per “Sandhawalts, J, (Contra.) 


The methodology of resolving a con- 
flict of opinion is entirely a matter of 
procedure qua a domestic Tribunal per- 
forming quasi-judicial functions, Regu- 
lation 32.1 is such a provision. It would 
be reading too much into such a proce- 
dural provision, that it prohibits the per- 
fectly legal exercise of the prescription of 
a quorum for the Standing Committee or 
that -it enjoins that each of ifs members 
shall necessarily sit and function together 
in a body. If the intent of the Senate 
was that the whole of the Standing Com- 
mittee must: necessarily function as a 
body, then there was no difficulty in pro- 
viding for the same in express and plain 
Tanguage. (Paras 29, 31 and 37) 


Cases Referred: Chronological Paras 


AIR 1974 SC 2009 = (1975) 1 SCR t 
28, 38 
(1973) €. W. No. 3516 of 1972, Dh. 30-3- 


- 1973 (Pun) 7, 13, 14, 26, 27, 
28, 34, 35 

AIR 1972 SC 1812 = 1972 Lab IC 909 
€3,14, 27 


1972 Sery LR 198 (Punjy 32 
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(1972) C. W. No, 240 of 1972, D/- 14-2- 
1972 (Punj) ` P 
AIR 1967 SC 1269 = (1967) 2 SCR 625 


ILR -(1967) 2 Punj 198 

AIR 1966 SC 875 = (1963) 3 SCR 767 37 

AIR 1966 Mys 55 = (1965) 1 Mys LJ 488 
' 1 


, 33 
AIR 1965 Mys 41 33 
AIR 1962 SC 1110 = (1963) 2 SCJ 509 
35, 37 
AIR 1960 Andh Pra 268 11 


(1960) 1 All ER 631 = (1960) 1 WLR 223 
38 


AIR 1957 SC 397 = 1957 SCR 233 33 
AIR 1951 SC 230 = 1951 SCR 380 11, 36 
1915 App Cas 120 = 84 LJ (KB) 72 38 

B. S. Bindra, G. C: Garg and Vijay 
K. Jindal, for Petitioner; R. S. Mongia, 
for Respondent. 

MAN MOHAN SINGH GUJRAL, J. 
(Majority view):— This judgment will 
dispose of Civil Writ Petitions Nos. 5948, 
6115, 6736, 6779 and 6780 of 1974, as the 
spinal issue that arises for decision in 
these petitions is common to all. 
these petitions, the respondents are the 
Panjab University, Chandigarh, and its 
Vice-Chancellor excepting Civil Writ 
Petition No. 6736 of 1974 where the 


second respondent is the Principal, Medi- 


cal College, Patiala. 

2. In Civil writ petition No. 6115 
of 1974 the petitioner, Kashmir Singh 
Sandhu, appeared for the B, Ed, exami- 
nation held by the Punjab University in 
April, 1974, and when the result of the 
examination was declared, the petitioner’s 
result was withheld and by letter dated 
the 19th July, 1974. he was informed 
that an inquiry for the violation of Re- 
gulation 7 of the Punjab University 
Calendar 1973, Volume II, would be held 
as there were allegations of the peti- 
tioner having copied from a common or 
identical source in the subject of Educa- 
- tional Psychology including Elementary 


Statistics. As an annexure to this 
letter was enclosed a copy of 
the report of the Head Exa- 


miner whersin it was mentioned that in 
solving question No. 10 the petitioner had 
copied the answer from some other paper. 
In response to the notice, Annexure P-1, 
_ the petitioner appeared before the Deputy 
Registrar on the 5th August, 1974, and 
there he was asked to reply to a‘ ques- 
tionnaire which he accordingly did, deny- 
ing the-.allegation that his answers tallied 
with those of the other candidates who 


_ had also been called to answer the charge. ` 
. It appears that the explanation offered by 


{Prs, 1-4} Vijay Singh v. Panjab University (FB) (Gujral J.) 


13, 23, 24. 
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the petitioner did not satisfy the autho- 


-Tities and he was required to appear be- 


fore the Standing Committee- which he- 
did on. the 19th August, 1974, when his 
statement was recorded, At this meeting 
only two members of the Standing Com- 
mittee were present, namely, Shri Jagjit 
Singh and Shri Chopra. On the basis of 
the inquiry held by the Standing Com- 
mittee, the petitioner was disqualified for 
two years under Regulation 7 of the Pan- 
jab University Calendar 1973, Vol. II (An- 
nexure P-5), It is this order of the Pan- 
jab University that has been challenged 
in this writ petition as being without ju- 
risdiction. 

3. Miss Anjana Bagga in Civil 
Writ Petition No, 6736 of 1974 had ap- 
peared in the Pre-Medical Examination 
held in April, 1974, at the examination 
centre located at Guru Gobind Singh Col- 
lege for Women, Chandigarh, and though 
initially she was declared successful, she 
received a letter in September, 1974, from 
the Registrar, Panjab University, contain- 
ing the allegation that she had violated 
regulations 14 (iii) and 19 of the Panjab’ 
University Calendar, She was required 
to show cause why action be not taken 
against her and why the declaration of 
her result be not quashed, -In obedience 
to this letter, the petitioner appeared be- 
fore the Registrar and answered a ques- 
tionnaire which was given to her, She 
subsequently appeared before the Stand- 
ing Committee, dealing with the cases of 
the use of unfair means, on the 23rd Sep- 
tember, 1974. The inquiry against the 
petitioner was conducted on various dates, 
and ultimately on the 12th October, 1974, 
the statement of the petitioner was 


re- 
corded by the Standing Committee. On 
this date the statements of some other 


witnesses were also recorded and finally 
the Standing Committee by its order of 
even date decided to disqualify the peti- 
tioner for a period of four years under 
Regulation 14 (iii) and for a period of 
three years under Regulation 19 of the 
Panjab University Calendar 1973, On the 
date this order was passed only two mem- 
bers`of the Standing Committee were 
present, namely, Shri Narinder Singh and 
Shri Jagjit Singh, On the basis of the 
order passed by the Standing Committee, 
the petitioner’s result was quashed and 
her name was struck off the rolls of the 
college, which led to the filing of the pre~ 
sent petition. : i 


4. . Balwant Singh petitioner in 
Civil Writ Petition No. 6779 of 1974, had 
appeared for thẹ B.Ed. Examination of 
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the examination centre located.at the 
Khalsa College of Education, .Muktsar, and 
like Kashmir Singh he was also informed 
by letter dated the 19th July, 1974, that 
an. inquiry’ would be held against. him for 
copying from a common or  iden-ical 
source in the subject of Educational Psy- 
chology including Statistics H. He also 
appeared before the Deputy Registrar on 
the 5th August, 1974, and answered the 
questionnaire and was ultimately sim- 
moned to appear before the Standing 
Committee on the 19th August, 1974. The 
Standing Committee after recording -the 
statement of the petitioner dnd finding 
his èxplanation unsatisfactory  disquali- 
fied him for a period of two years by 
order dated the 19th August, 1974, Exhi- 
bit P. 5. The order in this case was the 
same. as was passed in the case of Kash- 
mir Singh Sandhu, : The meeting of the 
Standing Committee on this occasion was 
attended only by two members, narrely, 
Shri Jagjit Singh and Shri G. L. Chepra. 


5. . The facts stated in the petition 


of Gurdarshan. Singh (Civil Writ Petition. 


No, 6780 of 1974) are also the same es in 
the case-of Kashmir Singh and Balwant 
Singh, as he had. also appeared for the 
B.Ed, Examination at the centre located 
. in the Khalsa College of Educa-ion, 
Muktsar, and had been informed by let- 
ter dated the 19th July, 1974, that ar in- 
quiry in regard to copying from a com- 
mon or identical source in the subject of 
Educational Psychology including Statis- 
tics II was to be held. He appeared be- 
fore the Deputy Registrar on the 5th 
August, . 1974, when his statement was re- 
corded and ‘subsequently an order dis- 
qualifying him for a period of two years 
was passed by the Standing Commictee. 
This meeting of the Standing Comm _ttee 


was only attended by Shri Jagjit Sngh, 


and Shri Chopra and the decision was 
os in the absence of the third mem- 
er, 
. 6. Vijay Singh in Civil Writ Peti- 
tion No. 5948 of 1974, had appeared for 
the. Pre-University Examination held in 
April, 1974, and on the 18th April, 1974, 


he took his Chemistry Paper B at Roatak | 


Centre No, 6, On the 9th July, 1974, the 


petitioner received a letter from the De- - 


puty Registrar, Panjab University, asxing 


him to appear before him on the 20th” 
July, 1974, . He. was informed that the 


-petitioner ‘had violated Regulation 5 of 
the . Panjab University. Calendar Volume 
- IT (1973), as he was in possession oí in- 
. crimiņating. material, When. he appeared 
1976 P, & H./10 V G—37 
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the Panjab University. held in April at. 


before the Deputy Registrar at . Chandi< 
garh, he was made to answer a question= 
naire, Subsequently the petitioner -was 
asked to appear before the Standing Com- 
mittee, which he did on the 3rd August, 
1974, and -offered his explanation in. res- 
pect of the allegations made against him. 
Being not convinced with the petitioner’s 
explanation, the Standing Committee, by 
order dated the 23rd. August, 1974, de- 
cided to disqualify the petitioner for a 
period of two years. On the date the 
decision to disqualify the petitioner was 
taken- by the Standing -Committee ap- 
pointed to deal. with the cases of the use 
of unfair means, only two members, 
namely, Shri Ajmer Singh and Shri G, L, 
Chopra attended the meeting and took 
the decision; PRESS: P-3, 


7 It may be ‘faentioned at this 
stage that, besides posing a challenge to 
the jurisdiction of the Standing Commit- 
tee to pass the impugned orders, the 
petitioners have. also made serious efforts 
to bring material on the record to show 
that the orders were erroneous in law or 
were based on malice. It is, however, 
not necessary to examine these : aspects, 
as the principal and in fact the only argu- 
ment raised before us was that the order 
of the Standing Committee was without 
jurisdiction inasmuch as all the members 
of the Standing Committee had not par- 
ticipated in the meetings in which. the 
decision to disqualify the petitioners had 
been taken. The facts necessary for the 
decision of this question are not in dis- 
pute, as it has not been challenged on. 
behalf of the respondents that the deci- 
sion in all these cases was taken by only 
two members of the Standing Committee. 
It is also worthy of notice that at the 
time of motion hearing the correctness of 
the decision of this Court in Civil Writ 
No. 3516 of 1972 rendered on the 30-3- 
1973, (Punj) was assailed and as a doubt 
was cast on the ratio of this decision, the 
petitions were admitted to hearing by a 
Full Bench, It is in this manner that 
these writ petitions have come up before 
us. > > í l 

8. Panjab University, Chandigarh, 
was set up through the East Panjab Ordi- 
nance, 1947, which was later replaced by . 
the Panjab University Act, 1947, herein- 
after called the Act. In view of Section 
8 of the Act, the supreme ‘authority of 
the University vests in the Senate con- 
sisting of the Chancellor, the Vicé-Chan- 
cellor, ex-officio Fellows .and_ ordinary 
Fellows, - Sub-section. (2) of. . Section AL. 
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further provides that the Senate .shall 
have the entire management of, and su- 
perintendence over the affairs, concerns 
and property of the University and shall 
provide for that management, and exer- 
cise that superintendence in accordance 
with the statutes, rules and regulations 
for the time being in force, Section -20 of 
the Act provides that “the Executive 
Government of the University shall: be 
vested in the. Syndicate which shall: con- 
sist of the Vice-Chancellor as Chairman; 
the Director of Public Instruction, Pun- 
jab; the Director of Education, Himachal 
Pradesh; the Director of Public Instruc- 
tion, Haryana. and the Director of Pub- 
lic Instruction, Chandigarh, and not less 
than twelve-or more than fifteen Ex-of- 
ficio or ordinary: Fellows elected by the 
Faculties in such manner and for such 
period as may be prescribed by the res- 
pondents”, .Sub-section. (4) of Section 20 
further states that the Syndicate-may de- 
legate any of its executive: functions to 
the ‘Vice-Chancellor or’ to: the Sub-Com~ 
mittees appointed from amongst-the mem-= 
bers of the Syndicate or. to a. Committee 
appointed by it which may include per- 
sons who are not members of the Syndi- 
cate or to any other’ authority. prescribed 
by regulations.. Section - 31 of the: Act 
then: provides for the framing-.of the re- 
gulations and states that.the Senate, with 
the, sanction. of the Government, may, 
from time to time, make. regulations con~ 
sistent with this- Act to- provide: for all 
matters relating to. the- University... In 


; sub-section (2) of Section 31 some of:the 


` 


matters are enumerated regarding which 
regulations: can be made. and- these- include 
the appointment- of examiners and the 
duties and powers of éxaminers in rela- 
tion to the examinations of the. Univer- 
sity, -the- residence and conduct: of. stu- 
dents, and the procedure to be. followed 
at meetings of the Senate; Syndicate and 
Faculties and the quorum :of members to 
bé required for. the transaction of busi- 
ness, Under. this. power the Senate’ has 
framed regulations in consultation with 
the -Government and these include regu- 
lations dealing with the use of unfair 
means. These regulations . are contained 
in Chapter II of the Panjab University 
Calendar, 1973, Volume Il. For the pur- 
pose of decision of these petitions, we aré 
mainly concerned with régulations 31 and 
32.1 of this chapter which for facility of 
reference have been set down below, |. . 


' "31. The Syndicate shall appoint an- 
nually a Standing Committee’ to deal ‘with 
cases of the alleged -misconduct: and : use 


ALR. 


of unfair means. in connection with exa- 
minations. 


- 32.1. When the Committee is unani- 
mous, its decision. shall be final except as 
provided in 32.2. If the Committee is not 
unanimous the matter shall be referred 
to the Vice-Chancellor who shall: either 


. decide the matter. himself or refer it to 


the Syndicate for decision.” 


9. In a meeting of the Syndicate 
held on the 17th August, 1971, a refer- 
ence emanating from the office to fix quo- 
rum for the meeting of the Standing 
Committee appointed by the Syndicate 
annually. to deal with the cases of alleg- 
ed misconduct and use of unfair means 
in connection: with the examinations, was 
considered and it was resolved that. two 
members - shall form the.quorum of the 
Standing Committee appointed under re- 
gulation 31 at.page 15 of the Panjab Uni- 
versity. Calendar, 1973,-,Volume II. In 
view of this resolution, the various deci- 
sions ‘to . disqualify. the petitioners were 
taken at different meetings of the Stand- 
ing Committee.’ even though . only, two 
members were present. 


. 10. r Basing. ‘himself on the ‘latter 
part of : Regulation 32.1, which provides 
that when the decision of, the. Standing 
Committee is. not- unanimous, the matter 
is to-be referred to the Vice-Chancellor, 
who- may either decide it himself or refer 
it to the Syndicate for decision, the learn- 
ed counsel for the petitioners “has vehe- 
mently urged that no quorum could . be 
fixed for, the meeting. of the Standing 
Committee and that the resolution dated 
the 17th. August, 1971, of the Syndicate 
fixing such a quorum was ultra vires the 
Regulations. n Continuing the argument, it 
is urged thatthe decisions taken by two 
members of. the Standing Committee were 
no ‘decisions of:the Standing Committee 
in terms. of Regulation 32.1 and.. conse. 
quently. had No legal effect, os 


i. On the basis of Movva Veeraya 
v. State of. Andhra Pradesh, AIR 1960 
Andh Pra 268, and G. T. Venkataswami 
Reddy v, Regional. Transport Authority, 
Bangalore, -AIR .1966 Mys 55, it was con- 
tended on behalf-of the respondents that 
even in respect of bodies exercising quasi 
judicial functions quorum could be pres- 
cribed and a decision taken by. members 
forming the quorum. was valid, The view 
that a statute or rules could validly pro- 
vide’ for: quorum even in respect of tri- 
bunals exercising quasi-judicial] functions 
may ‘not. be. open to challenge, bution the 
other hand, it. appears to be equally well 
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settled that in the absence of a clear “egal 
basis the: tribunals exercising quasi-rudi- 
cial functions have to keep the basic 
principles . of joint work-and responsibi- 
' lity in view while exercising their powers. 
The ratio of the decision of the Supreme 
Court in The United, Commercial Bank 
Ltd. v. Their Workmen, AIR 1951. SC 230, 
provides a clear guidance for the accept- 
ance of this view. While dealing with 
the case of tribunals under the Industrial 
Disputes Act it was observed as follows:— 

“In respect of a Tribunal when the 
services, of a member other than the 
Chairman.have ceased to be available, 
the rest by themselves have no right to 
act as the Tribunal, without the Govern- 
ment reconstituting the Tribunal s a 
Tribunal of the remaining members, 

Proceeding with the adjudication, in 
the absence of one, undermines. the Dasic 
principles of the joint: work and respon- 
sibility of the Tribunal and of all its 
members to make the award and all sheir 
awards are without jurisdiction and 
Voi 

12, The legal position having been 
clearly examined, the stage is now: set for 
proceeding to consider the exdct import 
and scope of Regulations 31 to 32.1 con- 
tained in: Chap, H of the Panjab Un ver- 
sity Calendar 1973, Volume: II. Ag obser- 
ved earlier, these Regulations have s-atu~ 
tory force, having -been framed by the 
Senate in consultation with the Govern- 
ment and it would also consequently: 
follow that they cannot be altered and 
modified in any manner by ‘the ' Syndi- 
cate in which, vests the executive Gorern- 
ment of the University. .Regulation 31 
authorises the Syndicate , to appoint a 
Standing Committee. to deal with . the 
cases of, the alleged misconduct and use 
of unfair: means in connection with. -exa- 
minations and this Committee is to have 
jurisdiction to decide the matters during 
the academic year for which the Stand- 
‘ing Committee is appointed. The decision 
of the Committee so appointed with re- 
gard to the alleged misconduct dnd ‘use 
of unfair means in connection with exa- 
minations, when the Committee is umani- 
mous, would be’ final, but even if there is 
one dissent, the matter would-be referred 
fo the Vice-Chancellor, who: would -‘‘de- 
cide the matter himself or refer ‘jt tc the 
Syndicate.- Having’ regard to this aspect 
of Regulation 32.1, it can be’ plausibly 
argued that any decision or -resoluticn of 
the Syndicate appointing a quorum for 
the Standing Committee -would run coun- 
ter to this regulation and would in a way. 
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be destructive of the -very -object for | 
which authority was conferred on a single 
member: of the Standing Committee to 
take the matter out of the jurisdiction of 
the Standing Committee and reserve it 
for the decision either of the Vice-Chan- 
cellor or of the Syndicate es the former 
may deem fit, The manner in which Re- 
gulation 32.1 has been framed leaves no 
doubt that the consideration of the ques- 
tion of students’ misconduct and’ the use 
of unfair means in examination by them 
has ‘been placed at-a high pedestal as it 
vitally. affects their entire career and 
future, By providing that whatever be 
the strength of the Committee and what- 
ever be the views of the majority, even 
if one member feels that the allegations 
have not been established beyond doubt, 
the matter will have to be finally decid- 
ed by the Vice-Chancellor or by the Syn- 
dicate if the former deems fit, the inten- 
tion of the rule-making authority clearly 
was to afford full protection to the stu- 
dents. and to offer safeguard against any 
error of judgment on the part of the 
members of the-Standing Committee or 
the existence of bias in any one of them. 
In this view of. the matter, there is no 
escape from the conclusion that the con- 
sideration. of the case ofa student against 
whom there are allegations of misconduct 
or of use of unfair means in an examina- 
tion, has to be by all the members of- the 
Standing Committee and not by some of 
them and that any decision of the Syndi- 
cate to the contrary would be violative of 
the letter. and spirit of . Regulation 32.1. 
The matter would have been different had 
the decision of the majority of the. Stand- 
ing Committee been final, but the regu- 
lation, as it: stands, is ‘clearly indicative 
of the intention: of ‘the rule-making. au- 
thority ‘that the matter: has to-be.. »consi~ 
dered by all-the members, 


13. It would be appropriate at this 
stage to examine decisions of this Court 
in Narinder Singh v. Guru ‘Nanak Uni- 
versity, Civil Writ No, 240 of 1972 (dated 
the 14-2-1972 (Punj) ) and Miss Manjinder 
Kaur‘v. Panjab University, Chandigarh, 
Civil Writ No. 3516 of 1972; dated the 
30-3-1973, (Punj) and the ‘decision of the 
Supreme "Court. in ‘Ishwar’ Chandra, v. 
Satyanarain, AIR 1972 SC‘1812 = (1972 
Lab IC 909). on which the latter decision 
of this Court is based: So far as Narin- 
der Singh’s case is concerned, it fully sup- 
ports the view that the decision of. the 
Standing Committee, in order to be bind- 
ing. and valid, has to be of all the mem- 
bers and not of some of the members, In 


` ` members was legal, 
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iss Manjinder: Kaur’s case; however, the 
contrary view was taken and it ‘was ‘held 
that the decision of the Standing Com- 
mittee could not be attacked on the 
ground that the matter was considered by 
two out of three members and not by all; 
It was further observed in this case 
that even if the Syndicate had 
not fixed a quorum for the Stand- 
ing Committee, the decision of the majo~ 
rity would have been binding and valid. 
In arriving at this conclusion, support 
was sought from the decision of the Sup- 
reme -Court in Ishwar Chandra’s case; 
The stage has consequently arrived 
to examine what exactly was the ratio of 
this - decision. 


14. - ‘The KESET ER of the Vice- 
Chancellor of the Saugar University was 
to be made by the Chancellor under Sec- 
tion 13 of the University of Saugar Act; 
1946, Selection was tò be made from a 
panel of not less than three persons re~ 
commended by the Committee consisting 
of three persons appointed in the manner 
laid down in sub-sec. (2) of Sec. 13. Under 
the above provision a Committee was 
duly constituted and a meeting was fixed 
for the 4th April, 1970, on which date one 
of the members was unable to attend the 
meeting. In his absence the other two 
members submitted a panel of names 
from which the Chancellor select- 
ed the. petitioner, Ishwar Chandra, 
as the Vice-Chancellor. Subsequently 
the University of Saugar Act was amend- 
ed by Ordinances and the new Chancellor 
proceeded to examine whether the ap- 
pointment of-the petitioner was valid or 
not. On coming to the conclusion. that the 
recommendation of the Committee of 
two members out of three was not in ac- 
cordance with Section 13 of the Univer- 
sity of Saugar Act, he cancelled the ap- 
pointment and directed the submission of 
a fresh panel, In these circumstances, the 
question whether a decision by two out 
‘of three members of the Committee was 
valid or not came to be considered by 
. the Supreme. Court and it was held that 
the meeting attended by two out of three 
because 
notice had been given to al] the. three 


members. It was further observed as a 


lows:-— 


“Proceedings of “the: Commitee. coń- 
-stituted for selecting a panel of names for 
the appointment of the- Vice-Chancellor 
- are not- illegal if. for some reason, one of 
its three: ‘members cannot attend its meet- 
ing. 


sufficient 
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` In the absence of any rule’ or ‘regula- 
tionor any other. provision for’ fixing the 
quorum, the presence of the majority. of 
the members would adc a Paes 
meeting.” - 


The facts of Ishwar Chandra’s case’ AIR 
1972 SC 1812 = (1972 Lab IC 909) would 
reveal that the Committee was only a 
recommending ‘body and was not per~ 
forming any quasi-judicial functions, ` Its 
decision was of an administrative nature 
and from the ratio of this decision it can 
not be concluded that a valid decision 
could be taken by some of the members 
of a committee which was to perform 
quasi-judicial functions, Leaving this 
apart, it was also clarified in this ` case 
that the decision of the majority would 
only be binding if there was no rule or 
regulation to the contrary. In the present 
case, regulation 32.1 at page 15 of the 
Panjab University Calendar 1973, Volume 
II, would be such.a provision, as it'clear= 
ly negatives the fixation of a quorum and 
makes it incumbent that the decision 
must be taken by the full Committée, In 
a way, this regulation fixes the quorum 
at the number of members originally ap- 
pointed. In this view of the matter, we 
find that the decision in Miss Manjinder 
Kaur’s case C, W. No. 3516 of 1972, D/- 
30-3-1973 (Punj) proceeds on an ertone~- 
ous premises and has not viewed the pro- 
vision contained in Regulation 32.1 from 


a direct perspeative, That decision is 
overruled. ; ; = 
15- For the ` reasons indicated 


above, I find that the orders passed 
against the petitioners disqualifying them 
were not valid as they had not been pass- 
ed by all the members of the Standing 
Committee. The petitions are conse- 
quently accepted and the impugned orders 
are quashed, leaving the parties to bear 
their own. costs. 

BAL RAJ TULI, J. (Majority view):— 
I agree, 


S. S. SANDHAWALIA, J. (Minority 
view):— 17. It is with deep deference 
that I. feel ‘compelled to record an opin~ 


16. 


ion contrary to that of my aned bro- 
‘ther Gujral, J., with whom Tuli, 


ag- 
rees, But for ‘the fact that the ‘aati 


_of the primary issue in this case is 


fraught with larger ramifications, I would 
not have pressed my doubts to the point 
of positive dissent. 


- 18. 
of this judgment it suffices to advert 
briefly to the undisputed facts, to which 
however, a full and detailed reference 


To maintain the “homogeneity ad 
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has already: been. made by: Gujral, J. All 


the petitioners in this set of writ . peti- . 


tions were. detected in the use -of-urfair 
means by the Supervisory Staff -in difer- 
ent examinations held by the respond=nt- 
Panjab University, In response to the 
notices issued to them the petitioners ap- 
peared before the Deputy Registrar and 
were asked to reply to a detailed ques- 
tionnaire, This they accordingly did and 
denied the allegations of having used un- 
fair means in, the examination. The ex- 
planation offered by them having been 
duly considered and found unsatisfactory 
their cases were referred to the Standing 
. Committee constituted by the University 
to deal with all cases of misconduct and 
use of unfair means in connection with 
the University examination. This Stand- 
ing Committee consisted of Shri G L. 
Chopra, a retired Judge of this High 
Court, Shri Jagjit Singh, the Registrar of 
the University, and Shri’ Ajmer Singh, 
‘Advocate, a former Minister of the Punjab 
State. By a resolution adopted by the 
Syndicate it stood prescribed that. two 
members shall form the requisite qucum 
for: the Standing Committee. The >eti- 
tioners appeared before this Comm_ttee 
which accordingly was attended by two 
of its members, Their statements were 
recorded by the Committee and thereafter 
‘a full enquiry was conducted by it into 
their respective cases. In all these cases 
the samé two members, who origirally 
were seized of the respective cases, parti- 
cipated in the proceedings througnout 
and came to'a unanimous conclusion that 
each of the petitioners was in: fact guilty 
of the use of unfair means and; there- 
fore, imposed the penalty. of disqualizica- 
tion upon the petitioners for varying 
periods of time, It is virtually the com- 
mon case that there has been no in=rac- 
tion whatsoever of any of the procecural 
provisions or of the rules of natural jus- 
tice, No objection was’ taken at any 
stage before the Standing Committee that 
it was not properly constituted, 


19. The solitary ground of attack 
on behalf of the petitioners is that the im- 
pugned orders ` of the Standing Commi- 
ttee were without jurisdiction inasmuch 
__ as all the three members of the Standing 
Committee had. not participated in the 
meetings in which the decision to disqia- 
lify the petitioners had been taken. As 
this issue was covered against the >eti- 
tioners by a Division Bench judgmen= of 


this Court, these cases were admitted to, 


and‘have been placed for decision;. before 
the Full Bench. i 
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20- . The -learned counsel for the 
petitioners opened the argument with. the 
rather tall stance that the. very, provi- 
sion of a quorum for any quasi-judicial. 
body was inherently. illegal and, ‘there- 
fore, the resolution (Exhibit R. 1/1 to the 
return) providing. that two members. of 
the. Standing Committee could function 
as such was on the face of it . invalid. 
However, he was immediately confronted 
with the various statutory provisions 
which in terms. provide or allow the pres- 
cription of a quorum for judicial and 
quasi-judicial bodies and in particular to 
Section 13 (1) of the Sikh Gurdwaras Act, 
Sections 5 (4) and 6 (3) of the Industrial 
Disputes Act, 1947, and Section 44. (2) of 
the Motor Vehicles Act, 1939, Be it said 
to the credit of the learned counsel. that 
when faced with the abovesaid statutory 
provisions and the relevant decision there- 
under (to which a reference is unneces- 
sary), he immediately lowered his sights 
and frankly and fully conceded that .the 
provision of a quorum even in a judicial or 
quasi-judicial Tribunal was perfectly le- 
gitimate and was not assailable on that 
bare ground alone, I, therefore, proceed 
on the admitted assumption .in this case 
that the prescription of a quorum of two 


‘by the Syndicate for the Standing Com- 


mittee is by itself ee ccc and .un- 
assailable. 


21, Once that is so, ‘the core of the 
issue in this case and indeed the only one 
that survives is, whether Regulation 32.1 
of the Panjab University Calendar 1973 
presents an unsurmountable hurdle in the 
way of providing a quorum for the Stand- 
ing Committee appointed by: the Syndi- 
cate itself. 


22.. To adequately appreciate the 
controversy, it is first necessary to set 
down the relevant provisions of the Pan- 
jab University Calendar:— 


.. “31. The Syndicate shall appoint an- 
nually a Standing Committee to deal with 
cases of the alleged misconduct and use 
of unfair means in connection with exa- 
minations, 


32.1. When the Conimittee is unani- 
mous, its decision shall be final except as 
provided in 32.2. If the Committee is not 


- unanimous the matter. shall be referred 


to the Vice-Chancellor who shall either 
decide the matter himself or refer it to 
the Syndicate for decision.” _ 

- 23. As the -point z3 issue in ‘this - 
ease is directly covered by a Division 


Bench judgment of this Court, it has ne- 


cessarily .to be examined first in that 
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light, However, to clear the ground, a 
Teference must first be made-to the deci- 
sion in Civil Writ No, 240 of 1972 — Na- 
rinder Singh v, Guru Nanak University, 
Amritsar, decided on 14-2-1972 (Punj!, 
which has been referred to'by my learn- 
ed brother Gujral, J., to -suggest that 
there was.any conflict of opinion in this 
Court. A reference of the record of this 
case would show that the respondent. in 
that case was the Guru Nanak Univer- 


sity, Amritsar, Though appearance ` was . 


put in on behalf of the University, ` the 
case was not contested on their behalf 
and indeed no written staterient even to 
the writ petition was filed. The admit- 
ted position. was that the Syndicate of the 
Guru Nanak University, Amritsar, had 
not prescribed any quorum for its Stand- 
ing Committee nor passed any resolution 
to that effect, It was in this context that 
the learned counsel for the respondent- 
University © conceded’ the petitioner’s case 
and this is'noticed by the Bench as fol- 
lows:— 

"On behalf of the University ît is ad- 
mitted that only two of the members 
heard ‘the case and.that.according to the 
regulation the case should have been 
heard by the Standing Committee. : 
. -In view of the above;-therefore, we 
hold -that the proceedings before the two 
members of the Standing Committee and 
the subsequent report of tha Registrar 
and the decision of the . Vice-Chancellor 
are, all vitiated and are not in accordance 
with law and are without jurisdiction.” 


24. It is evident from the ‘ above 
that: the crux of the matter here, name- 
ly, the prescription of a quorum by e 
resolution of the Syndicate was wholly 
non-existent in the abovesaid® casei: the 
respondent-University did not contest the 
issue and did not even: file a. -written 
statement; and-as is. evident. from the 
judgment itself the decision was arrived 
at ex-concessionis, . Therefore, the ratio, 
if any, in Narinder Singh’s case. C, W. No. 
240 of 1972, D/. 14-2-1972 (Punj) is ,-not 
even remotely a warrant for the, proposi- 
tion that Regulation 32.1 or the previous 
analogous provisions’ thereto couldbe a 
bar to the prescription of-a gorim: Fa 
the Standing Committee, .... 

` 25. “Indeed this: Court has had oc- 
zasion to deal with a spate of writ: “peti- 
‘tions directed: against the decisions ‘of the 
Standing Committee in’ unfair means 
eases.. Regulation 32.1 and previous ‘ana- 
fegous provisions have been in: force for 
a considerable time by now.’ Tam un- 
aware of any decision of this -Court (anc 


AIR. 


none was ‘brought to our -notice ‘either 
during the course of argument). in which 
‘the existence of this provision has been 
relied upon to invalidate the decision of 
the Standing Committee,. Indeed the 
stream of precedent has’ been consistent 
on this point within this Court, Parti- 
cular reference in this connéction may 
first be made to Bharat Indu v, Panjab 
University, ILR (1967) 2 Punj & Har 198, 
in which Regulation 19, which is the 
the ‘present regulation 32-1, was: noticed 
by ‘the Bench, The:case for ‘the: ‘petitioner 
was. forcefully and cogently presented on 
behalf of the petitioner and the -specific 


argument was in- terms noticed ' by > the 
Bench jn these terms:— . 
“The entire process, so argues” Shri 


Tuli, shoulé have been gone through in 
the presence of all the members of the 
Standing Committee assembled together 
so that’ they should, be able to form an 
opinion about the demeanour of . witness- 
es and also of the petitioner for the pur~ 
pose. of coming. to a satisfactory” decision 
on the’ point in controversy, , Shri Tuli’s 
argument in ‘short is -that the Standing 
Committee , should proceed in much the 
Same way zs a Court does or. at ‘least as 
an .arbitrator . does.” 


In an. elaborately odei. jadent 
Dua, J., speaking for. the: Bench specifi- 
cally. rejected the abovesaid contention. 


26. The case''that directly and 
scis ‘covers the’ only issue here is the 
Division Bench judgment of this Court ‘in 
Miss :Manjinder Kaur v. ‘Panjab Uniyer- 
sity, ` ‘Civil Writ No, 3516’ ‘of 1972," decided 
on 30-3-1973 (Punj). © The identical and 
the. only point raised: before the’ Bench 
was. answer2d. against the ‘petitioner and 
în favour- o? the respondent-University, I 
am, respectfully in’ agreement with that 
view and indeed I am unable to find’ any 
flaw in the reasoning or the Tatio there 
of, - : 


27. With great E to my 
learned brother Gujral, J., Iam unable to 
find that, the decision in Miss Manjinder 
Kaur’s case proceeds on any: erroneous as- 
sumption, The’.Bench therein had-relied 
on Ishwar Chandra..v. Satnatain::. Sinha, 
AIR 1972 SC 1812 = -(1972: Lab. IC;.909), 
and-in:my opinion rightly:--It is umneces~ 
sary to recount the facts and it- suffices 
to mention that the Committee constitut- 
ed therein was a statutory one as' provid- 
ed for in terms by sub-sections (2) and (3) 
of Section 13 of the. University of; Saugar 
Act, 1946. It was a high powered: Com-~ 
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mittee consisting’ of three members, that 
is, a retired Chief Justice.of the Madhya 
Pradesh High Court, a sitting Judge of 
the same Court and a retired Judge oi the 
Allahabad High Court. The | duties and 
functions of--the Committee -were of 
patent significance in so far.as the Vice- 
Chancellor of the University could: be ap- 
pointed only from the panel submitted 
by this Committee, ‘No quorum was pres- 
cribed for this Committse but neverthe~ 
less. only two members had attended the 
meeting in issue, The Madhya Pradesh 
High Court dismissed the writ petition in 
Emine but their Lordships of the Sup- 
reme Court in appeal reversed the jadg- 
ment and concluded— 


te * * Tt Gs also not denied that 
the meeting held by two of the tnree 
members of the 4th April, 1970, was jegal 
because sufficient notice was given te all 
the three members. If: for one reason or 
the other one of them could not atend, 
that does not make the meeting of. others 
illegal, In. such circumstances, :wnere 
there is no rule or regulation or any cther 
provision. for fixing the quorum, the pre~ 
sence of the majority of the members 
would constitute it a valid meeting . and 
matters -considered ersak cannot be held 
to be inyalid.”. ie 
The proposition appeared so > self-evident 
to their Lordships that they stated that it 
was unnecessary to refer to any decsion 
on the subject. It deserves.: reiterction 
that: the abovesafd’ decision was . arrived 
at in the absence of any provision what- 
soever. regarding the quorum wherees in 
the present case there js an expréss »eso- 
lution of :the competent authority . fixing 
the quorum and the. matter is, there7ore, 
even ona firmer footing, It must be. borne 
fn mind that'the distinction between. ad- 
ministrative or quasi-judicial functiors: or 
those involving civil ` consequences 
is. considerably blurred ‘in view 
e the ‘decision in State':of: Ozissa 

Dr. (Miss) Binapani? ‘Dei, AIR 
1967 SC. 1269, Their Lordships nowhere 
in Ishwar Chandra’s case AIR 1972 SC 
1812 = (1972 Lab IC 909) have drawn any 
distinction on any such tenuous ground, 
The ratio of this case, therefore, is_ di- 
rectly attracted and the Division Berich ï in 
Manjinder Kaur’s .case C, W.. No. 3536 of 
1972. D/. 30-3-1973. (Pun) y was hence right 
in relying thereon, 

28. : I must also notice that the 
Tearned counsel for the petitioners was 
either unable to or was sorely remiss in 
not laying’ any serious challenge’to the 
eorrectness of the view expressed in Man= 


‘by others who had gone before him, 
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jinder Kaur’s case C. W. No. 3516 of 1972, 
D/- 30-3-1973. (Punj).' No attempt was 
made before us to assail its reasoning or 
to distinguish the said case as also. the 
Supreme Court judgment upon which if 
had rested. It is in this context that with 
considerable humility..and difference I 
cannot help lamenting a tendency to 
lightly overrule the considered previous 
decision of this Court... In innumerable 
cases which come up for decision before 
us, two views are easily possible but 
simply because one considers that a view 
taken by the . Court in the earlier case 
was not the better view is hardly adequate 
justification for overruling: a previous 
unanimous decision, Many people arrange 
their affairs on the faith of the correct- 
ness of the view taken by this Court as 
in the present case the Universities have 
done by constituting the Standing Com- 
mittees. and providing. a quorum therefor. 
It could not even. remotely © be pointed 
out tous that the earlier view jn Manjin- 
der Kaur’s case was patently wrong or un- 
reasonable or that it was productive of 
public’ . hardship or: inconvenience, Tn- 
deed, ‘as I would later. attempt to show, 
the contrary view is likely to lead to 
such results, One must hearken to the 
recent warning sounded by Khanna, J., in 
Magantal .Chhaggantal .(P} Ltd. v. Muni- 
cipal . Corporation. of Greater Bombay, 
AIR 1974 SC 2009,: when his Lordship 
quoted :with approval the sehen ob- 
servations ‘of Cardozo,- : 

- “IE think adherénce to precedent should 
be the rule and nót the exception, I have 
already had’ occasion to dwell’ upon some 
of the considerations. that sustain it: To 
these I may add that the labour of judges 
would be increased almost to. the break- 
ing point if every past’ decision could be 
reopenéd , in every case, and one could not 
lay" one’s own coursé ‘of bricks on the se- 
cure foundation of; ‘the courses laid down 


The situation would, however, be intole- 
rablé if the weekly changes. in the com- 
Position ‘of the court; were accompanied 
by changes in. its rulings, In such cir- 
cumstances there is nothing to do except 
to stand by the errors of our brethren. of 
the week - Epelore, whether we relish them 
or not a 


29 Precedent apart, I am- other- 
wise. unable to see any. incompatibility 
between ‘Regulation 32.1 and the prescrip- 
tion of a quorum by the Syndicate. Once 
it is- held that the fixation of a quorum 
for a quasi-judicial body is legal then it 
is inevitable and indeed inkerent in. the 
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situation that. a provision. be made as to 
how the matter is- to. be decided on a dif- 
ference between its members, Familiar 
modes of resolving such a difference come 
to-mind, e.g., that the decision would be 
that of the majority; or that in case the 
members .are equally divided, it may be 
placed for decision before a third mem- 
ber; or that in the absence of unanimity 
it may be left to the adjudication of a 
higher authority which again may either 
be a single person or a body of persons. 
By way of analogy, I may refer to Sec- 
tion 13 of the Sikh Gurdwaras Act, 
which provides for the various modes’ of 
resolving a difference of opinion betweer. 
the members of a strictly judicial Tribu- 
nal in the following terms:— 


“13 (1) No proceedings shall be taker: 
by a tribunal unless at least two mem- 
bers are present, provided that notices 
and summonses may be issued by the 
president or a‘member nominated by the 
president for this purpose. 


(2) In case of a difference of ‘opinion 
between the members of a tribunal, the 
opinion of the majority shall prevail: pro- 
vided that if only two members are pre- 
sent of whom one is the president, and if 
they are not in agreement, the opinion of 
the president shall prevail, and if the 
president be not present, and the two re- 
maining members are not agreed, the 
question in dispute shall be kept pending 
until the next meeting of the tribunal at 
which the president is present; the opin- 
ion of the majority, or of the president 
when only two members are present, shall 
be deemed to be the opinion of the tri- 
bunal.” 


It is evident that the a nalinelogy o of 
resolving a conflict of opinion is.entirely 
a matter of procedure qua a domestic Tri- 
bunal performing quasi-judicial functions. 
Regulation 32,1 is such a’ provision. Tc 
my mind, it would be reading too much 
into such a procedural provision, that it 
prohibits the perfectly legal exercise “of 
the prescription of a quorum for the 
Standing Committee ` or that it enjoins 
that each of its members shall neces- 
sarily sit and function together ina body. 
My ‘learned brother Gujral, J., holds that 
the matter would be different had. the 
decision of the majority in the Standing 
Committee been final, Now it is manifest 
that: if the quorum of two is legal, ne 
question of a decision by majority would 
arise-in case of a difference of opinion 
` amongst the two members. Another mode 


of resolving. such. a: difference. would have 


. from Regulation 32.1. 
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to .be provided for. With great respect, I 
am unable to see why if Regulation :32.1 
had merely provided that the matter 
should be decided by majority; then the 
impugned resolution would be. valid but 
if it provides another procedure (for -re= 
solving the conflict), then the same reso- 
lution would be tainted with invalidity: . 


30. It was argued before us that 
the third member of the Standing Com- 
mittee, if present, may have taken a cont- 
rary view or even persuaded the other 
two members to arrive at a different de- 
cision. This may well be so, though it’is 
equally possible that the third membet. 
may have unreservedly agreed with ~‘the 
other two, or having some doubts may ‘not 
have pressed. them to the point of dis- 
sent. There is no manner of doubt that 
the presence or absence of one or other 
members of a quasi-judicial, legislative or 
administrative body may make a diffe- 
rence one way or the other in its ultimate 
decision, But this contingency is _ basic 
and inherent in every body, for which a 
quorum has been prescribed, It may well 
be remembered that august bodies, like 


. the Parliament of India and the Legisla- 


tures of the States, making momentous 
decisions, also function on thé prescrip- 
tion of a quorum, Once it is held, as it 
has been that the provision of a quorum 
éven in a quasi-judicial Committee, is 
valid in the eye of law, then it is inapt to 
draw a distinction between the member 
or members who validly function in place 
of the total. number thereof, Indeed the 
legal result of a valid prescription of quo- 
rum js that the presence of the minimum 
number. becomes in fact the Committee it- 
self. To put it tersely the quorum is the 
Committee. Therefore, to draw any 
finical distinctions as to what would be 
the result, if one or other members of the 
Committee had either chosen to attend or 
not, is to travel in the realm of surmise 
and conjecture rather than that of solid 
existing fact. 7 

31. The case on behalf of the peti- 
tioners is now sought to be rested on the 
presumed’ or inferential intent of” thé 
rule-making body supposedly flowing 
If the intent of the 
Senate was that the whole.of the Stand- 
ing Committee must necessarily function 
as a body, then. there was no difficulty in 
providing for the same in express’ 
plain language. Obviously no such provi- | 


. sion has been made and that fact indeed 


would negative any presumed or inferen= 
tial intent to this effect, , Again I amex- 
tremely doubtful. whether. the- doctrine of 


and | , 
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intent in the context of Parliament and 
Legislatures may: validly. ~or usefully be 
imported in regard to: the interpretation 
of the University Regulations. which by 
and large merely lay down. the guide- 
lines. Assuming for the sake of . argu- 
ment that. the issue of intent. is relevant. 
then’ the mode and manner of- the fram- 
ing of these Regulations may well be 
usefully referred to. -The relevant provi- 
sions are in Chapter II (A). (i) of the Pan- 
jab University Calendar, 1973, Reguletion 
23.1 provides that the Syndicate shall 
appoint annually a Regulations Committee 
which will examine the proposals for the 
framing of or amendments to the regula- 
tions and these shall be then submitted to 
the Syndicate through this Commistee. 
This Regulations Committee is alsc a 
consultative body for the Vice-Charcel- 
lor, Syndicate or the Serate on the issues 
of. legal interpretation of the regulafions 
or the rules. Regulation 24 then pres- 
cribes that the Syndicate shall consider 
the amendments and the draft regulations 
as recommended by ‘the Regulation Com- 
mittee and make such alterations as it 
considers fit and then submit them ta the 
Senate, It is these draft regulations as 
recommended by the Syndicate, which 
the Senate considers and then acopts 
with such alterations as it deems fit, sub- 
ject to the approval of the Government, 
and after the sanction thereof, they are 
published in the Government Gazette. 
The abovesaid provisions would indeed 
show that all proposals for the framing, 
alterations or amendments of the statu- 
tes emanate from and are primarily for- 
mulated by the Syndicate of the Unfver- 
sity. . Regulation 31 has expressly left 
the matter of appointment of the anaual 
Standing Committee to the Syndicate and 
it is not in dispute that the Standing 
Comimittee was appointed by the Syndi- 
cate.. It is the same Syndicate which has 
made the provision for the quorum of this 
Standing Committee. In this  con-:ext, 
therefore, to say that the intent of the 
Senate was at variance with the , Syndi- 
cate or vice versa seems hardly tenable, 


32. Since the prescription of a 
quorum for the Standing Committee is 
sought to be negatived on the ground of 
its supposed incompatibility with regula- 
tion 32.1, the issue necessarily arises, 
_therefore, as to the. very nature and 
effect, of these statutes. Are all the Jni- 
versity regulations framed by the Semate, 
or the rules framed by the Syndicate, 
law or statute'in its generic terms? Or 
are.they merely guidelines equivalent ‘to 


N | 
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bye-laws intended for the internal ma-, 
nagement and regulation of the Univer-. 

sity? I.desist from elaborating the issue 
because, in this Court, the matter is con-- 
eluded by a decision of the Division Bench 
in Jaswinder Singh Toor v. Punjab Ag- 
ricultural University, 1972 Serv LR 198 
(Punj), with these observations:— 

.“"* * * By no stretch of imagina- 
tion, these regulations, called ‘Statutes’. 
though made under the powers given- to 
the University under Section 26 or 29 of 
the Act, would get the status of statutory: 
rules (which are promulgated by the 
State or the Central Government by vir- 
tue of the delegated legislation) or other- 
wise, would become part of the Act.” - 
Once it is held authoritatively, as above, 
then the question of regulations overrid- 
ing or nullifying a valid resolution of the 
Syndicate cannot, in terms, arise, On this 
ancillary ground also, the contention on 


-behalf of the petitioner must be rejected. 


Indeed I am unable to see under which 
provision or by which doctrine 4 resolu- 
tion duly and validly passed is to be 
struck down and an autonomous body, 
like the University, prevented from . re- 
gulating matters which fall within its in- 
ternal management, 


33. The fixation of quorum for the 
Standing Committee was done way back 
in August, 1971, This Committee was 
constituted: under Regulation 31 and there 
is no dispute that it consisted of three 
members. The petitioners were aware, 
and in any case ought, in the eye of law, 
to have been aware that all the members 
of the Standing Committee had not at- 
tended the meeting when they appeared 
before it. It is, however, the common 
case that no objection whatsoever was 
taken at any stage regarding the alleged 
improper constitution of.the Committee. 
Not only that, the petitioners appeared 
before the said Committee, participated 
in its proceedings and invited a decision 
on the issue from the same. Having ac- 
quiesced in the jurisdiction by participa- 
tion without objection and seeking a de- 
cision in terms therefrom, they cannot 
now be allowed to both approbate and 
reprobate, It is settled law that a liti-. 
gant who sits‘on the fence and participa- 
tes in the proceedings of a tribunal with- 
out objection cannot,.later on, question 
its decision if it happens to be unfavour- 
able to his case. This was so held autho- 
ritatively by their Lordships in the well 


‘known. case of Messrs Panna Lal Brinj-. 


raj v. Union of India, AIR 1957 SC 397. 
The view .has.been. consistently followed 


i 
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by the final Court and necessarily, by 
all other High Courts. It was elaborated 
and forcefully reiterated by Mr. Justice 
Hegde in G, T. Venkataswami Reddy. v, 
Regional Transport Authority, Bangalore, 
AIR 1966 Mys 55, wherein particular. re- 
ference was made to a previous decision 
of that Court in C, R. Gowda v, Mysore 
Revenue Appellate Tribunal, ATR 1965 
‘Mys 4. 


34. It is evident that ‘the highest 
that can be said for the petitioners is, 
that two views are possible on the issu2 
of the prescription of. a quorum for tha 
Standing Committee in conjunction witi 
Regulation 32.1, Leaving my own humble 
opinion apart, it deserves recollection 
that two distinguished Judges of this 
Court have subscribed to the other view 
in Manjinder Kaur’s case C. W. No. 3515 
of 1972, .D/. 30-3-1973 (Punj) (supra) 
which has held the field and ‘which is now 
sought to be overruled, It is in this con~ 
text that the argument ab. inconvenienti 
has to be considered in adopting one or 
the other of the two constructions, With 
greatest respect to.my learned brethern, I 
am inclined to the view that the construc~ 
tion they are choosing to prefer, (by. over- 
riding the previous view) ‘is likely’ to lead 
to uncalled for public experise, inconve: 
nience end unnecessary hardship, . 


35. CR deserves recollection. that-in 
the case of Board of High School and ‘In- 
termediate Eđucation,:: U. P. v. Ghan- 
shyam Das „Gupta, . AIR 1962 SC 4114, 
their Lordships for the: first time, im- 
ported the rules of natural justice in: the 
matter of disqualification entailed by use 
of unfair means by examinees, It was in 
consonance with this: decision that the 
Universities have created': quasi-judicial 
bodies :to ` expeditiously deal: with the 
rampant use of unfair means’ ahd the 
resultant. disqualification which ‘it musi 
ordinarily entail, Since this deals with 
the educational career of-students,: ' the 
expeditious: disposal of these - matters 
must necessarily be the dominant purpose 
of all procedure and rules in- this - con- 
text, The anomalous results. which mus? 
flow from holding that each and -every 
member of the Standing Committee musi 
always attend throughout each proceed- 
ing in every unfair means case, appear to 
be self-evident, To highlight this, it may 
be noticed .that the number of members 
of the Standing Committee is’ not fixed 
and it is possible that the Syndicate may 
constitute a Standing Committee. of ` five 
or seven members (and perhaps somé 


a 


even one member, 


AIR. 
Universities have ::constituted larger 
Standing Committees already). Would it 


then be said that all the five or seven 
members must sit together like a reg 


Full Bench of a Court of law to hear ‘and 


decide each unfair means case? Would 
it be even possible or practicable to do 
so? Even.in-a Committee of three. as in 
the present case, if one of the members 


of the Standing Committee was taken ill 


or otherwise becomes unable to attend 
for some time, the: whole ‘proceedings, 
must, in all. the existing cases be stalled 
and the other members of the Committee 
debarred. from functioning or’ deciding 
the .cases by themselves? It has ` been 


stated at the bar that apart from the Re- 


gistrar, who is an ex officio member of 
the ‘Standing Committee, the other two 
are Invariably independent and distin- 
guished persons who are invited to par- 
ticipate and. decide these ‘matters: -These 
members are not. whole-time employees 
of the University, but merely. draw an 
allowance or.an honorarium for: attend- 
ing. the meeting, The. result would then 
be that-each one of such members -once 
appointed for the year would be -hence 
debarred from absenting himself for any 
period of.time because in the absence of 
the Standing: Com- 
mittee would be virtually rendered- nuga- 
tory during the period of his absence, 
Identical situations . would -arise in the 
the case of illness, ` failure to attend a 
particular’ meeting for one or the . other 
reasons of each one of the’ members. As 
far back as 1966, a Divn, Bench noticed in 
Bharat. Indu’s case ILR (1967) 2 Punj 
198 (Supra) the respondent-Panjab Univer- 
sity was faced with a problem of decid- 
ing nearly 5,000. unfair means. cases ans 


` nually:. “That number has, perhaps,: only, 


arisen in the intervening "decade, : and is 
it. possible that ‘the Universities would be 
able to cope effectively with all the un 
fair means cases. which ‘arise if the can- 
struction now being advocated is to be 
followed in its strict. letter and spirit.? If 
has then to be remembered that this view 
would have the effect of nullifying . all 
previous decisions of the Standing Com- 
mittee in thẹ earlier unfair means cases 
decided ‘by ‘a quorum of two, This was 
so done. by relying ‘on the unanimous 
judgment of a Division Bench ‘of this 
Court in Miss Manjinder Kaur’s case, C. W. 
No, 3516°of 1972, D/-` 30-3-1973 (Puni) 
(supra), ` A veritable pandora’s box of ills 
would, ‘therefore, be opened and the whole 
back-log of these cases would chave to, be 


re-decided - ‘by the’ Standing Committee 
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functioning .as a. body throughout, > G is; 
therefore, worth considering. whether it 
is desirable, in the alternative, to tak= so 
strict end technical a view which would 
hamstring the working and procedur2 of 
these domestic ‘tribunals and which may 
indeed defeat the very purpose of their 
being so constituted. To. my mind, the 
view contrary to Miss Majinder Keur’s 
case (supra) would effectuate. no purpose 
except, ‘perhaps, that of unwittingly kam- 
pering attempts of the Universities _ to 
cope with the ‘distressing’ rise In rampant 
use of unfair means in their éxaminatzons, 
` 36... My learned. brother .Guiral, 
J., has sought to seek some support from 
the decision in United. ‘Commercial Eank 
Lid. v. Their Workmen, AIR 1951 SC 230, 
In that case, a narrowly divided Court 
(by a majority ‘of four to three) set eside 
an award made by an Industrial Tribunal. 
The very peculiar facts and circumstan- 
ces of this case do not require to be re- 
counted here, It suffices. to mention that 
the salient feature of the provision .>f. a 
quorum was totally non-existent in the 
case of an Industrial Tribunal under Sec- 
tion 7 of the Act. Indeed- the observa- 
tions of their Lordships in‘ this case would 
tend to show by way of analogy that in 
the presence of a provison for quorum, 
no infirmity. may have been found-in the 
award, Section.5 (4) and: Section-€ (8) 
of the Industrial Disputes Act in terms 
provided for the prescription of a: quorum 
for the Board of Conciliation and_ the 
Court of Enquiry constituted -under the 
Act. In this context Chief, Justice Kania 
speaking for the majority had this to.say— 


“Confiriing -our attention to the ab- 
‘of absence. ‘of members’ at the sit- 
tings of the different ‘bodies and what re- 
sults follow therefrom, it is clear that 
under’ Section 5 (4) when ‘a- member pf a 
Board’ of'-Conciliation is absent or tere 
fs vacancy, the Board'is permitted to act, 
notwithstanding such ‘absence, provided 
there is the prescribed quorum, Such 
quorum. is -fixed pd me rules sanpa 
under the Act. ee 
X x "x. x. 
e.s “In the dame way and în the 
same terms, provision is made in respect 
of the Court, of Inquiry in. Section.6 (3). 
The provisions as . regards the. Tribunal 
are found in Section. 7.. No.other section 
deals with the establishment. of the Tri- 
bunal.. x Be ee ge 
ore * E € 
It is significant - that there is no pro- 
vision. corresponding. to Section: 5 (4 or 
6 .(3) in Section 7. Section 15 of the Act 


` dual case, 
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provides that. when an industrial dispute 
has been referred to a tribunal for adju- 
dication, it. shall hold its proceedings ex- 
peditiously,, and.as soon as practicable 
and at the conclusion thereof submit -its 
award to’ the appropriate Government. 
It.is thus clear and indeed it is not disput- 
ed that the tribunal as a body should sit 
together and.the award has to be the re- 
sult of the joint deliberations of all mem- 
bers of the: tribunal acting in a joint .ca- 
pacity,” », 


It is manifest from the above, that 
the salient point of distinction noticed by 
their Lordships was the absence of any 
provision for a quorum as regards a Tri- 
bunal constituted under Section 7 of the 
Industrial Disputes Act, The ratio of this 
case, therefore, appears. to be entirely 
wide of the mark as regards the issue in 
the present’ case where ‘admittedly a spe- 
cific provision’ for the quorum of the 
Standing Committee ‘has indeed been 
made. Gujral, J, in his judgment has 
himself assumed and accepted the ' lega- 
lity of ‘stich a provision as regards a quasi- 
judicial Tribunal and once that-is so, with 
great respect, I am unable‘to see how the 
United Commercial Bank Ltd.’s case’ can 
be of any aid. Equally it may be noticed 
that in the. present, cases, the same two 
members, wio took seizin of each indiyi- 
attended the proceedings 
throughout, and — have . unanimonsy 
decided _ the same. . Therefore, _ it-; 
hardly tenable . to, - say that ‘the 
principle. of . joint work and res- 
ponsibility in a Tribunal (if at all applic- 
able in cases where a quorum is, prescrib- 
ed) has been, in any: way, violated. . , 


37. . Even: “after the statute, ‘the 
principle and the’ relevant precedents 
have been examined, it appears’ to me 
that in the ultimate analysis, the issue is 
one of approach; Indeed the larger ques- 
tion: that looms is: whether the. quasi-ju- 
dicial’- domestic Tribunals of ‘an - autono- 
mous body: are to be -put into the strait- 
jacket of legal formalism? Whether such 
Tribunals are to be-clothed with the full- 
dress: ‘trappings of a Court-of Law?- To 
my mind, the answer must be clearly in 
the negative. -It. was to negative such an 
approach. that . Dua,. J., speaking for the 
Bench, in the specific. ‘case of the Stand- 
ing Committee of this University in Bha- 
rat- Indu’s.. „case, ILR mee: 2 Puni 198 


observed 
uE E, w Onc Tt is held, ‘as I have 


done, that the analogy. of trial in ordi- 
nary Courts. is misleading and this basic 
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holding is kept clearly in view, conside- 
rable misunderstanding and confusion of 
thought would be. avoided. Decision 
dealing with the Courts and with the ar- 
bitrators. also lose much of their persua- 
sive value.. This would also take away. 
considerable cogency from the petitioner’s 
argument 


form all functions by meeting together 
and that right of cross-examining wit- 


nesses is inviolable and fundamental to- 


the validity of all quasi-judicial proceed- 
ings.” : 

Even in Ghanshayam Das Gupta’s case 
AIR 1962 SC 1110 (supra), their Lordships 
had pointed out that— 


us * # There is no doubt that 
many of the powers of the Committee 
under Chapter VI are of administrative 
nature; but where quasi-judicial duties 
are entrusted to an administrative body 
like this it becomes a quasi-judicial 
body for performing these duties 
and it can prescribe its own procedure 
so long as the principles of natural jus- 
tice are followed and adequate opportu- 
nity of presenting his case is given to the 
examinee.” 


As I had earlier occasion to point out, a. 


prescribed method for the resolving of a 
conflict in the Standing Committee, like 
the present Regulation 32.1, is essentially 
a matter of procedure and as observed by 
their Lordships, these Trikunals are and 
must be allowed to be the. masters of 
their own procedures, -In a later judg- 
ment reported as the Board of High 
School and Intermediate Education, U. P. 
v. Bagleshwar Prasad, (1963).3 SCR. 767 
= (AIR 1966 SC 875), Gajendragadkar, J. 
(as his Lordship then was} speaking for 
the Bench Poorana the matter and ob- 
served:— 
Tee w, This problem which edu~ 
cational -institutions have to face-from 
time to time is a serious problem and un~ 
less there is justification to do so, Courts 
should be slow to, interfere with the deci- 
sions of domestic Tribunals appointed by. 
educational bodies like the Universities. 
x . X x KL 


‘Enquiries held: by domestic ‘Tribunals 
in such cases must, no doubt, be fair and 


students against whom charges are fram- . 


ed must be given adequate opportunities 
to defend themsélves, and in holding 
such enquiries, the Tribunal, must scru- 


pulously follow rules of natural justice. 


but it would, we think, not be reasonable 


“to import into these enquiries all consi-. 


that all the members of the 
Standing Committee must necessarily per-- 


` ALR. x 


derations. whizh govern criminal trials. in, . 
ordinary courts of law.” —— = 


38. Ingrained, as we are. -in the ta 
ditions of formal proceedings, our minds: 
which are conditioned by the historical” 
existence of Courts of law, naturally tend 
to. impose the same conditions of formal 
procedure on domestic Tribunals which in 
fact exercise limited quasi-judicial func- 
tions. However, a warning against this. 
predilection for formal Court procedure 
has been. forcefully, voiced by. Bhagwati, 
J., in Maganlal Chhaggan Lal’s case AIR 
1974 SC 2009 (supra), In this context a 
reference to two celebrated decisions su- 
ffices. In University of Ceylon v, Fer-. 
nando, (1960) 1 All ER 631, the grouse of: 
the examinee was that the evidence of 
various witnesses, who appeared before a 
Committee of Enquiry; was taken in his 
absence and further that-this evidence. 
was not taken entirely before all- the. 
three members of the Committee of En~ 
quiry and these circumstances were a vio- 
lation of an elementary principle of jus- 
tice. The Privy Council negatived these 
contentions and in fact reversed the judg- 
ment of the Supreme Court of Ceylon, 
which had held to the contrary, In the 
well-known case of the Local Government 
Board v, Arlidge, (1915) Appeal Cases 120, 
the Board had-disposed of an appeal 
under Section 39 of the Housing and Town 
Planning Aét, 1909. Undoubtedly in do- 
ing so, it exercised ` quasi-judicial func-` 
tions. In this context the House of Lords 
whilst allowing the appeal observed (Cord, 
Shaw of Dunfermline):— 

t * * The judgments: of ihe tais 
jority of the Court below appear to me, 
if I may say so with respect, to be domi- 
nated by the idea that the analogy of ju-’ 
dicial methods or procedure. should apply’ 
to departmental action. Judicial methods. 
may, in ‘many -points. of:-administration,: 
be entirely unsuitable, and produce de-. 
lays, expense, ang public gad private in-. 
jury. Me OS 

*'+ + My Lords, when a central’ 
administrative board deals with an appeal 
froma local authority, it must do its’ best 
to act justly, and to reach just ends by 
just means. If a statute prescribes the: 
means, it must employ them, If it is left 
without express guidance, it must still 
act honestly and by honest means, In re- 
gard to these certain ways and methods 
of judicial procedure may very likely be 
imitated and lawyer-like methods may 
find especial favour from lawyers, But. 
that the judiciary should presume to im- 
pose its own methods on administrative 


1 
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1976 ` ““(Prithi Pal Singh v. Milka 
or’ executive officers is 4 usurpation. And. 
the assumption that the methods of na- 
tural justice are’ ex-necessitate those | of 
Courts of justice “is wholly unfounded. 
This -is expressly applicable to steps | of 
Procedure: or forms of: pleading.” 


39. For the Honecnientons’ 
reasons, I hold that the solitary contention 
raised on behalf of the petitioners is 
without merit and must be rejected. The 
writ petitions should stand dismissed. 


40. It-is held that the orders pass= 
ed. against the petitioners disqualifying 
them were not valid as they had not been 
passed. by all the members of the Stand- 
ing Committee. - The Civil Writ Petitions 
Nos. 5948, 6115, 6736, 6779 and 6780 of 
1974 are consequently accepted and the 
impugned orders are quashed leaving the.. 
parties to bear their own costs, 


Petitions allowed. 
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R. S. NARULA, C. J, S. S, SANDHA- - 
_'WALIA, P. C. JAIN, M. S. GUJRAL 
-° AND M. R, SHARMA, JJ. 


Prithi Pal Singh and others, Appel- 
lants v, Milka Singh and others, Respon- 
dents. : 

Second Appeal No, 590 of 1968, D/- 
14-12-1975.* 

(A) Punjab Pre-emption Act a of 
1913), Section 15 (1) and (2) (as amended 
by Act 13 of 1964) — Scope and interpre- 
tation — Sale by Hindu Widow acquiring 
full. ownership under Section 14 (1) — 
Hindu Succession Act — Sale is pre-emp-. 
tible under Section 15 (1) and not under 
Section 15 (2) — Section 15 (2) is a pro~. 
viso to Section 15 (1) — 1967-69 Pun LR 
475, Approved and AIR 1971 Punj. 
423° (FB) held not good law in view of 
AIR 1970 SC 349 — (Hindu Succession 
Act (1956), Section 14 — Nature of Hindu. 
Widow rights in her husband’s property 
prior to and after Act.) i 


*(Decided by Larger Bench on order of 
reference made by R, S, Narula, S. S. 
Sandhawalia and M. R, Sharma. JJ., on 
16-5-1974.) 
` FNote:— The judgments in the case 
‘are. printed in the order in which they 
are given in the certified copy — Ed.) 
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AIR 1970 SC 349. 


: AIR 1970 SC 349 = 


- AIR 1963 SC_553.= 


Singh: (FB): ` Ci P&H. 157 
‘Per Full’ Bench:— te : 
The right of E nei 

under’ Section ‘15 (1) of the Act relates to 

various types of properties which are sold 
by-an owner. The owner may be a male 
or a female. Sub-section (2) of this sec- 
tion comes into operation only when the 
sale of property is made by a female. It 
does not have the effect of abrogating or 
repealing or in any way modifying the 
other provisions of the enacting ‘clause. 

Its application must be restricted only to 

those matters governed by it regarding 

which the general provisions of the sta- 
tute also cover the field. Applying these 
tests it is clear that Section 15 (2) of the 

Act only makes an exception in case of 

right of pre-emption to be exercised in 

respect of the sales made by female 

owners, In all other respecis Section 15 

(1) of the Act remains untouched, 

(Paras 10, 19 & 34 to 36) 
The observation made in AIR 1971 

Punj 423 (FB) to the effect that when a 

case is covered by Section 15 (2) of the 

Act, the persons mentioned in Section 15 

(1) ‘of the Act have no right of pre- 

emption cannot _be regarded as laying 

down good law in view of the decision of 
their Lordships of the Supreme Court in 


“o (Paras ‘11;/19° & 34 to 36) 

A-sale by a widow who acquired the 
absolute ownership by operation of law 
under Section 14 (1) of the Hindu Succes- 
sion Act is pre-emptible under sub-sec- 
tion (1) and not under sub-section (2) of 
Section 15 of the Act. What was once the 
life estate of the widow to which she suc- . 
céeded through her husband had thus 


- been annihilated on the coming into force- 


of the Succession Act as the lesser estate . 
merged into a greater estate created by 
the operation of law. 1967-69 Pun LR 
475, Approved as laying down the correct 
law, . (Paras 31 & 34 to 36) 
(Nature of right of ownership of a 
Hindu Widow succeeding to her husband’s 
property prior to and after coming into 
force of Hindu Succession Act (1956) dis- 
cussed -with: reference to case law in 
Paras 22, 27 to 29): — . 
Cases Referred: Chronological Paras 
AIR 1971 Punj 423 = 73 Pun LR 783 (FB) . 
a 11, 17, 19 

1970 Pun LJ 260 ar. 
- 5, 11, 19 

asen 69 Pun LR 475 = ILR. (1967) 2 Punj: 
. 15, 17, 20, 21, 22, 31 

(1968) L. P. A, No. 9t of 1961, Df. 10-5-. 
1965 (Punj) 4 

= (1963) 3 SCR. 858 2. 
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AIR 1962 SC 83 = (1962) 2 SCR 558. 25 
ILR: (1961) 2 Punj 614 5 
AIR 1960 Mad 108 = = (1959) 2 Mad LJ 469 

10 


(1960) Second Appeal No.. 345 of: 1960, D/- 

26-10-1960 (Punj) 4 

AIR 1959 SC 519 = 
748 

. AIR 1957 SC 628. = 

AIR 1957 Punj 134 = 


1959. Supp (1) SCR 
3 


1957 SCR 930 1 
59 Pun LR 223 (FB) 


AIR 1955 sc 661 = (1955) 2 SCR 603- i 
AIR 1955 SC 765 = (1955) 2 SCR 483 10 
AIR 1955 SC.839 = (1955) 2 SCR 457 8 
AIR 1954 Punj 55 = 55 Pun LR 500 CH 


(1947) 2 All ER 182 = 177 LT 445.. ie 
AIR 1916 PC 117 = 43 Ind App 207 24 
(1584) 3 Co Rep 7a = 76 ER 637 1 
- H. L. Soni, for Appellants; G. C. 
Mittal with N, C. Jain, and V. K. Gupta, 
for Respondents, 


M. R. SHARMA, J.:— The facts are 
given in the- order of reference and need 
not be restated. The. folowing question 
arises for consideration: f f 

Whether sub-section (2) of Section 15 
of the Punjab Pre-emption Act, 1913 
(hereinafter. referred to as the Act) bars 
the right of pre-emption granted to:— . 

(i) tenants under Section 15 (1) (a) 
FOURTHLY of the Act. and. 

(ii) co-sharers under Section 15 a) 

(b) FOURTHLY òf the Act. 
In order to resolve this controversy, the 
historica] development of the law of prè- 
emption deserves to be noticed. In R. M. 
D. Chamarbaugwalla v. Union of India, 
AIR 1957 SC 628, it was ones red as 
under: 

“Now when a question arises as to 
the interpretation to be put on an enact- 


ment, what the Court has to do is to as- 


certain ‘the intent of them that make it’, 
and that must of course be gathered from 
the words actually used in the statute. 
That, however, does not mean that the 
decision. ‘should rest on a literal interpre- 
tation of the words used in disregard of 
all other materials, “The literal con- 
struction then”, says Maxwell on Inter- 
pretation of Statutes; 10th Edition, page 
19, “has, in general, but: prima facie pre- 
ference. To arrive at the real meaning, 
it is always necessary- to get: an. exact 
conception of the aim, scope and object 
of the whole Act; to "consider, according 
to Lord Coke: (1) What was the law. be- 
fore the Act was passed, (2) What was 
the mischief or defect for which the law 
had-not provided; .(3) What remedy Par- 
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liament has appointed; and: (4) The reason 
of the remedy”. The reference here is to 
Heydon’s case (1584) 3 Co Rep 7a = 76 
ER 637, There are principles well 
settled, and were applied by this Court: in 
Bengal Immunity Co, Ltd, v. State of 
oe (1955) 2 SCR 603 = (AIR 1955 SC 
Section 15 of the Act as it stood before 
it was substituted by Punjab Act No. 10 
of 1960, reads as under: - 

“15 (1) Subject to the provisions of 
Section 14, the right of pre-emption in 
respect of . agricultural land and villaga 
immovable property shall vest:— 

(a) where the sale is by a sole owner 
or occupancy tenant or-in the case of 
Jand or property jointly owned or 
held, is by all the co-sharers jointly, in 
the persons in order of succession, who 
but for such- sale would be entitled, on 
the death of the vendor or vendors, to in« 
herit the land or property sold; 

(b) where the sale is of a share out 
of joint land or property and is not mada 
by all the co-sharers jointly, — 

- firstly, in the lineal descendants’ of 
the vendor in order of succession. 

secondly, in the co-sharers, if any, 
who are agnates in order of succession; 

thirdly, in the persons, not included 
under firstly or secondly above, in order 
of succession, who but for such sale would 
be entitled, on the death of the vendor, 
to inherit the land or property sold; 
n. fourthly, in the co-sharers: 

(c) if no person having a right of 
pre-emption under clause (a) or clausa 
(b), seeks to exercise it,— 

“firstly, when the sale affects the su- 
perior or inferior proprietary right . and 
the superior, right is sold, in the inferior 
proprietors, and when the inferior right 
fs sold, in the superior proprietors; 

secondly, in the owners of the patti 
or other subdivision of the estate within 
the limits of which such pane or proper- 
ty is situate. - 

thirdly, in the. owners of ‘the estate; 

fourthly, in the case of a sale of the 
proprietary. right in such land or. pro- 
perty, in the tenants (if any) having. rights 
of occupancy- in such land--or property; 

fifthly, in.any tenant having a right 
of occupancy in any agricultural land in 
the estate within the limits of which the 
land or property is situated. 
` Explanation — In the case of sale by. 
a female of land or property to which she 
has succeeded on life-tenure through her 
husband, son, brother or father, the word 


1976 . 


‘agnates’ in this. section shall mean ‘che 
agnates of the person through wee she 
has so succeeded.” .. 

The heirs of the vendor in Goes of g1c- 
cession were allowed to exercise the right 
of pre-emption, They were also follew- 
ed by co-sharers,. inferior or superior 
owners as the case may be, owners of zhe 
patti, owners of the estate, and the c= 
cupancy tenants, The ‘Explanation - ap- 
pearing at the end of this section made it 
clear that in case of sale of land by a 
female, the right of pre-emption skall 
vest in the heirs of the last-male-holder 
through whom she succeeded to the p0- 
perty sought to be pre-empted. 

2. This provision was challenged 
as being violative of Article 19 (1) Œ) of 
the Constitution in Uttam Singh v. Kar- 
tar Singh, AIR 1954 Punj 55 (FB), anc if 
was observed that the objects underly:ng 
Sections 15 and 16 of the Act were: (1) 
to preserve the ‘integrity of the village 
and the village community; .(2) to avoid 
fragmentation ‘of holdings; (3) to imple- 
ment the agnatic theory. of the law of 
succession. , (4) to’ reduce the chances. of 
litigation and friction and to promote pub~ 
lic order and domestic comfort; and (5) to 
promote private and public decency and 
convenience, It was held that these ras- 
trictions upon the right guaranteed under 
Article 19 (1) (f} of the Constitution were 
in the interest of the general public and 
the State, This view was, affirmed in 
Ram Sarup v. Munshi, AIR 1963 SC. 553. 


3. In the meantime; „however, 
there arose considerable spurt in thinking 
in favour of tenants and against landlords 
whose lands were being cultivated by oc- 
cupancy tenants. Definite trends . weré 
discernible in public opinion regarding the 
removal of middlemen who reaped .un= 
earned interest from land and for the 
amelioration of the lot of . ordinary te= 
nants,- The Punjab Security of Land 
Tenures Act, 1953, the Punjab Occuparcy,; 
Tenants (Vesting of Proprietary Rights} 
Act, 1952, the Pepsu-Occupancy Tenants 
(Vesting. of Proprietary. -Rights) Act. 
1954, and the Pepsu- ‘Tenancy and 
Agricultural Lands. Act; 1955, were 
brought on the statute -book, | Laws 
regulating the village common lands were 
also passed in the erstwhile State of Prn~ 
jab and Pepsu. A teference: to some of 
the relevant provisions of these statuzes 
will be made at a latter part.of this judg. 
ment. At this stage, suffice.it to notice 
that while examining the constitutional 
validity of the Punjab Security of Land 
Tenures Act, 1953, their Lordships of -the 
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Supreme Court in Atma Ram -v.: State 
of Punjab, ATR 1959 SC .519; considered 
some of the salient features of the earlier 
agrarian legislation on the subject and 
observed.as under: `.- 

- “The - Punjab.. Legislature realising 
that the interest of a tenant. was. much 
too. precarious for him.to invest his avail- 
able Iabour and capital to the fullest ex- 
tent so as to raise the maximum quality 
and quantity. of money crops or other 
crops, naturally, in the interest of the 
community as a whole, and in implemen-~ 
tation of the Directive Principles of State 
Policy, thought of granting longer te- 
nures and: as we have seen above, the pe- 
ried has been progressively increased un- 
til we arrive ‘at the’ stage of the legisla. 
tion now impugned, which proposes to 
create ‘a-large body. of small land-owners 
who have a comparatively larger stake in 
the’ land, and consequently, have greater 
impetus “to. invest their labour and capital 
with a view to raising the. maximum: usu- 
fruct out of the land in. their possession.” 
These considerations could not have gone 
unnoticed. by the. State Legislatures, In 
short, the occupancy tenants and the.ala 
malik- rights had been abolished. Under 
Section 6: ofthe Act, certain: class of: te- 
nants had also been’ ‘given right to pre- 
empt sales of land comprising their te- 
nancies and under Section 17 (a) of ‘the 
Act, certain sales of .tenancy lands in 
favour of the tenants were made immune 
from the exercise. of right of pre-emp- 
tion, By adding Section .8-A to the Pepsu 
Tenancy . and Agricultural Lands Act, 
1955, sale of land, comprising the te- 
nancy of a tenant made to him-by the 
Iandowner,: was. made. non-pre-emptible 
under the Act, This section is in pari 
materia with Section 17 (a) of the Act, 
and both these provisions were introduc- 
ed by the Punjab Act No. 3 of 1959. The 
result was that where a tenant himself 
purchased, the property comprised in his 
tenancy, even the son of landlord was not 
allowed to. pre-empt such a sale, 2 

4,  As-a natural. consequence, the 
Legislature. deemed. it: proper -to amend 
Sections 15 and 16 of the Act also, Both 
these sections were desired to be recast. 
Consequently,;the Punjab Pre-emption 
(Amendment) Act, 1960, was brought on 
the statute.book, The Statement of Ob- 
jects and Reasons. of. the Bill, published in 
Punjab Gazette Extraordinary. dated. June 
27, 1959, are as follows: . a 

“There has been a continuous ‘le 
mand from the. public to modify the Pun- 
jab Pre-emption Act, 1913, Village life 
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has ‘been very -considerably affected 
owing to the resettlement of displaced 
persons hailing from different places, who 
have since been given lands on quasi- 
permanent basis, but this Act maintains 
distinction between these persons and 
local land-owners. The Act also hampers 
private transfers of property to landless 
persons who are harassed by pre-emption 
suits after they have settled on the lands 
.and reclaimed them, This also affects the 
distribution among the tenants of land 
rendered surplus as a result of ceiling 
imposed on` holdings, Further, restric- 
tions on the sale of immovable property 
not only prevent developmental activities 
but are also inconsistent with the present 
democratic set up. In order to remove 
these serious defects it is essential to 
amend the Punjab Pre-emption Act, 1913. 
The Bill aims of achieving these objects.” 
By virtue of Section 4 of this amending 
Act, Section 15 of the Act was substituted 
in the following terms: 


“15. Persons in whom right of prè- 
emption vests in respect of sale of agri- 
cultural land and village immovable pro- 
per 

i) ) The right of. pre-emption in res- 
pect of agricultura] land ‘and village- im- 
movable property shall vest,— 

(a) where the sale is by a sole 
owner,— 

First. in the son or daughter or 
son’s son or daughter’s son of the vendor. 

` Secondly, in the brother or brother’s 
son of the vendor; 

Thirdly, in the father’s brother or 
father’s brother’s son of the vendor, . 

Fourthly, in the tenant who holds 
under tenancy of the vendor the land or 
property sold or- a. part thereof; 

(b) Where the sale is of a share out 
of joint land or property and is not made 
by all the co-sharers jointly,— 

First, in the sons or daughters or 
sons’ sons or daughters’ sons of the ven- 
dor or vendors; 

- secondly, in the brothers or brother’s 
sons of the vendor or vendors; 

thirdly, in the father’s brothers . or 
father’s brother’s Sons of the vendor or 
vendors. 

fourthly, in the other co-sharers; ` 

fifthly, in the tenants who hold under 


tenancy of the vendor or vendors the land 


or property sold or a. part thereof; 

(c) where the sale is of land or pro- 
perty owned jointly ‘and is made by all 
the co-sharerg jointly,— 
~z, first, in the sons or ‘daughters or ‘sons’ 
sons or daughters’ sons of the vendors; -. 
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secondly, in the brothers or brother’ s 
sons of the vendor, ~~ - 
thirdly, in the father’s brothers l 

father’s brother's sons of the vendors; 
fourthly, in the tenants who hold’ 
under tenancy of the vendors or any onè 
of them the land or property sold or a 
part thereof— 
(2) Notwithstanding anything 
tained in sub-section (1)— 


(a) where the sale is by a female of 
land or property to which she has 
succeeded through her, father or brother. 
or the sale in respect of such land or: 
property is by the son or. daughter of 
such female after inheritance, the right 
of pre-emption shall vest,— 

(i) if the sale is by such female, in 
her brother or brother's -son; 

(ii) if the sale is by the son or daugh-: 
ter of such female, in the mother’s bro- 
thers or the mother’s brother’s sons of 
the vendor or vendors; 


(b) where the sale is by a female of 
land or property to which she has ‘suc- 
ceeded through her husband,. or through 
her son in case the. son has inherited the 
land or property sold from his father, the 
right of pre-emption shall vest,— ; 

first, in the son or daughter of suek 
female. 

"secondly, in the husband’s brother or 
husband’s brother’s son of such female.” 
If Section 15.41) of the Act is closely ana- 
lysed, it becomes obvious that the right 
of pre-emption was restricted to a.com- 
paratively small number of heirs,- The 
tenants came next after the blood rela- 
tions. In case of the sale of share out of 
joint land, the co-sharets came next after 
the blood relations and they were in turn 
followed by the tenants. The occupancy 
tenures and the adna malkiat tenures had 
been abolished and as such, it was no 
longer considered necessary to mention 
occupancy tenants and adna maliks as 
having any right of pre-emption, Because 
of the large influx of the displaced per- 
sons it was not deemed expedient to pur- 
sue any further the idea of homogeneity 
of village proprietary bodies. Conse- 
quently the owners of ‘pattis and the 
owners of the estates were excluded from 
the category of pre-emptors. Section. 17 
of the Punjab Security. of Land Tenures 
Act, 1953, had granted a right of pre-emp- 
tion to tenants of landowners, other than 


con- 


‘the small landowners, only, The distinc- 


tion ‘between the land owned bya ‘small . 
landowner and a big landowner was abo= 


lished and me rights of the tenane were - - 
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postulates the existence of the surety, -the 
principal debtor and the creditor. This 


requirement is.not satisfied in the casé of. 


the surety-bond executed in favour of |the 


State of a Department of the State. Such. 
Department- 


surety-bond is given to the I 
of the State and not to the creditor. 
Therefore, there cannot be any doubt that 
in terms the provisions of Secs. 133 to 139 
of the Contract Act cannot apply to a 
surety-bond executed in favour of the 
State for the payment of all dues payable 
to the State under the terms and -condi- 
tions of a licence; ‘but equitable principles 
underlying these sections apply to a su- 
rety-bond executed in favour of the State 
or a Department of the State. (Para 8) 
The liability of the surety is co-ex- 
tensive with that of the principal debtor 
unless it is otherwise provided by the 
contract. In other words. in the absence 
of a contract to the contrary, the creditor 
can recover the loan from the surety 
without taking steps for its recovery from 
the principal debtor. Mere forbearance on 
the part of the creditor to sue the princi- 
pal debtor or to enforce any other remedy 
against him -does not. in the absence of 
the provision in the guarantee to the con- 

trary. discharge the suretv. 
(Para 6) 


_- Further in order to attract’ Sec, 139, 
there must not only be an act inconsistent 
with the rights of the surety or an.omis- 
sion to do an act which his dutv to the 
surety reauired him to.do. but also the 
impairment of the eventual remedy of 
the surety against the principal debtor. 
This impairment of the surety’s eventual 
remedy is crucial factor in this section. 
If the suretv’s eventual remedy is not im- 
paired against the principal debtor, then 
the surety is not discharged. (Para 7) 
’. A person stood surety for the pay- 
ment of all dues payable to the State 
under the terms and conditions of the 
licence and.the advertisement for the sale 
of liquor: shop and when as a 
result. of defaults committed by 
the licencees ‘in ` vaying certain 
monthly instalments a certain amount 
remained outstanding against the licen- 
cees, the Assistant Commissioner; Excise 
and Customs after.sarving a notice on the 
surety and on his failure to deposit- the 
amount initiated recovery proceedings 
against the surety as well as the licencees 
and in fact realised certain amount from 
the property of the licencee and ordered 
to realise the balance from the surety. 


Held that the agreement in the sure- 
ty-bond was not subject to any condition 
-and consequently the surety could not be 
deemed to have been discharged merely 
on account of failure on the part of the 
State to take steps to recover the amount 
n from, the :licencees, The Assistant Com- 
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missioner, Excise and Customs, in the in- 
stant case did take certain steps against 
the licencees and recovered certain 
amount from them. Further. as. there had 
been no variation in the terms of the con- 
tract between the principal debtor and 
the creditor, there was no question of dis- 
charge of the surety under Sec, 133. The 
State has also not, in any way, released 
the principal debtor nor has it committed 
any act or omission the legal conseauence 
of which would be to discharge the prin- 
cipal debtor. : (Para 6) 

(B) Rajasthan Public Demands Re- 
covery Act (5 of 1952), S. 4.— Certificate 
under — Failure to specify period for 
which demand was due — Does not inva- 
lidate certificate. 


In the instant case, failure on the 
part of the Collector, to mention the 
period in column No. 4 of the certificate, 
was a mere irregularity. No prejudice had 
been caused to the surety on account of 
non-mentioning -of the period for which 
the demand was made. Case law. discuss- 

N (Para 11) 

(C) Civil P, C. (1908). Ss, 100-101 — 
New plea — Question of law point, that 
the certificate issued under Rajasthan 
Public Demands Recovery Act was vague 
as no period for which demand was due 
was not mentioned in Col. 4 not raised in 
memorandum of appeal — Point being, 
more or less, a point of law it was allow- 
ed to be raised. (Rajasthan Public De- 
mands Recovery Act (5 of 1952), S. 4)... 

i (Para. 11) 

(D) Rajasthan Public Demands Re- 
covery Act (5 of 1952), S. 3 — Requisition 
for recovery — Recovery of dues ‘for lic- 
ence of liquor — Requisition signed by 
Assistant Commissioner, Excise and Cus- 
toms and not by the Head of the Depart- 
ment is not invalid. : i 

A requisition for recovery is required 
to be, sent to the Collector under Sec 3 
not by the Head of Department but ‘by 
the Officer or authority charged with the 
realisation of the demand. When the As- 
sistant Commissioner. Excise and Taxa- 
tion was the officer charged with the duty 
to realise the demand the requisition sign- 
ed by him cannot be said to be invalid. 

a (Para 12) 

. `- (ŒE) Rajasthan Public Demands Re- 

covery Act (5 of 1952), S. 3 — Requisition 
for recovery is not invalid merely because | 
it mentions names of several persons as 
defaulters. : - (Para 13) 
. () Civil P. C. (1908), S. 100 and O. 6, 
R. 2 — New plea — Point that-only the 
Collector and mot the Sub-Divisional Offi- 
cer had jurisdiction to decide objection 
petition filed under S. 8 (3) of Rajasthan 
Public Demands Recovery Act mot taken 
in plaint — Plea is a technical one — . 
Question is a mixed question of law and 
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fact — Plea not allowed. (Rajasthan Pub- 
lic Demands Recovery Act 65 of 1952), 
S. 8 (3). - 
- ` In such matters,’ it must: bë remém~ 
bered that if a technical plea of the nas 
ture sought to: be-raised had been raised 
in the plaint, the defendants would have 
hed the opportunity to produce before the 
court the authority which empowered the 
Sub-Divisional Officer to deal with such 
objection petition, That apart, the point 
sought to be raised is not purely legal 
which may be allowed to be urged with- 
out any amendment of the plaint. It is a 
mixed a qusstion of law and fact. 
{Para 15) 

Further the taimen of the Revenue 
Appellate Authority does not show ‘that 
the plaintiff therein took the plea that the 
Sub-Divisional Officer had no jurisdiction 
to decide. the objection petition under Sec- 
tion 8 (3) of the Act, ... ‘(Para 15) 
Cases Referred: 
(1963) 3 SCR 921 


a 8 
AIR 1958 Raj 17 = 1957 Rai LW. 370 $ 


: i 11 
1956 Raj LW 538 ace 
ATR 1944 Lah 428 = 46 Pun LR 240 : 


AIR 1939 PC 110 = 66 Ind App 198° % 
(1896) 23 Ind App 45 = (1896) ILR 23 Cal 
. 775° (PC) 9, 11 
` N. M. Lodha with | i 
Appellant; M. R. 
Advocate, for the State of Rajasthan. 


JUDGMENT :— This is a plaintiff's 
appeal against the judgment and decree of 
the District Judge, Partapgarh, dated 30- 
3-67 whereby he reversed the decree pass- 
ed by the-Civil Judge, Banswara, in civil 
suit Ae 4 of 1963, 

The relevants; facts faving ‘tise 
to akis appeal are’ these;, s l 


In pursuance of., ‘an iva 
dated 1- 3-52, (Ex. 1/4) ‘issued ‘by the Ex- 
cise and Customs Department,’ Rajasthan 
licence for the ‘sale of the liquor shop ` áf 
village ‘Bajar, tehsil : Bagidora, ‘district 


Banswara for the’ year’ 1952-53 was auc» 
tioned on 17-3-52 in the office of ‘the Des 


puty Commissioner, Excis3 and Customs, 
Udaipur Division, Udaipur, Raghaviji son 
of: Chokhaji and Bhimji son of Kachari 
jointly. gave the highest, bid of Rs, 20, 000 
for the said liquor shop which ‘was’ ac~ 
cepted. The bidders deposited. 


“one-sixth: 
‘amount of, the bid, nemely, Rs. 3,330 ac- 


cording to the term’ No. ¢ of ‘the adver~ 
tisement (Ex. 1/A) and obtained a réceipt 
thereof on'25-3-52, The licence Ex, 2 was 
issued in’ favour. of: the bidders, namely, 
Raghaviji and. Bhimji, on. 945-52, It being 
necessary under the terms and conditions 
of the licente, to furnish security for ‘the 
ue perOTR E ‘of ‘the  sontract, ` the 
plaintiff stood ‘surety for the payment of 
all dués payable to the State under-..the 
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térms and conditions: of the licencé Ex, 2 
and the advertisement Fx. 1/A, The sure- 
ty-bond executed by tke plaintiff-appel- 
lant is Ex. 1. Under the terms- and condi- 
tions of the licence, the licencees, namely; 
Raghavii and Bhimii were required to 
deposit. the balance of the licence amount 
in ten monthly instalments, The licencees 
paid monthly instalments upto a ‘certain 
period but thereafter committed defaults 
with the result that a sum of Rs, 10,006. 
remained outstanding against the licencees 
Raghavii and Bhimji, The licence period 
expired: on: 31-3-53, On. 19-4-53 the As- 
sistant | ioner,, =xcise, and Cus- 
toms, Banswara, sent a notice to the plain- 
tiff calling upon him to ‘deposit the 
amount due from. the lic2ncees. On failure 
of the plaintiff to deposit the amount, the 
Assistan’ t Commissioner’ initiated action 
under the provisions ‘oi the Rajasthan 
Public Demands Recovery Act,:-1952, here- 
inafter called as the Act, and issued a cer= 
tificate of requisition to the Collector; 
Banswara for realisation of thé amount of 
Rs, 10,006 from the plaintiff as:well as 
from- the Hicencees Raghavii and Bhimji. 
The Collector, Banswara; in his ‘turn, 
issued notice Ex. 4 om 3-12-53 informing 
the plaintiff that the cervificate for Rupees 
10,006 had been filed against him in 
office and he should therefore either file 
an: objection periton denying his liability 
within. 30 days from the receipt of . the 
notice or deposit the. amount in the treas 
sury fai ich the certificate shall be 
executed: ana t the amount recovered under 
the provisions of the Act. Along with the 
notice, the Collector, Banswara, also sent 
a copy. of the certificate which is Ex, 5 on 
the record, The plaintiff in response to 
the notice Ex.. 4 submitted an: . objection 
petition Ex. AlS denying his liability’ on 
5-1-54, It appears that this objection .peti~ 
tion was sent to the Scb-Divisional ‘Offi- 
cer, Banswara, for disposal. It - further 
appears that .on..18-2-54 the plaintiff 
moved another similar objection.” petition 
to: the Collector. with a request, that- his 
objection petition should he first decided 
by the Requisition Officer, namely, . the 
Assistant Commissioner, Excise and ; 
toms, -Banswara., It further appears ‘that 
the application ‘dated 18-2-54 was sent by 
the Collector to the Assistant Commission- 
er, : Excise and: Customis,: ‘Bariswara, , who 
rejected- the same vide his order ‘dated 
16-7-54. (Ex, A/11). The Assistant Com- 
missioner thereafter realised a sum of 
Rs. . 1,048 from_the ‘property of Raghavii 
and Bhimii. The obiéetion petition dated 
5-1-54 was-then decided by the Sub-Divi- 
sional- Officer who; it appears, rejected the 
same on 19-8-59 and ordered the Tehsil- 
to recover the amount of Rs. 8,958 
from the plaintiff, The plaintiff then pre- 
ferred an appeal-.to: the. Revenue Appels 
late. “Authority, eee Peeters the 


_______Banswara:— 


i 
i 
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legality of tlie order of the Sub-Divisional 
Officer dated -19-8-59. The R.A.A, dismiss- 
ed the appeal vide ‘his order dated 22-6~ 
60° (Ex. 6). Ultimately, the plaintiff. gave 
a notice under Section 30, C.P.C, anc in- 
stituted 4 suit out of which this: appeal lias 
arisen, claiming the- following. reliefs 
against the State of Rajasthan and the 
Assistant Commissioner, Excise and Taxa- 
tion, Banswara, formerly, known as..Assis~ 
tant Commissioner, Excise and _Custonis, 
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tion certificate ‘be signed by.-the Head of 
the Department and- if not: signed,. is cers 
tificate . invalid? >: 
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4. Isit illegal o issue 2 joint Teati 


sition certificate under. the ED.R. : Act? 
. 8- Had not all the means of realising 
State dues from Raghavii Bhimji been ex- 
hausted and is therefore the certificate 
robbers 
Is the peqniisition certificate not 
idas by ‘the competent authority’ and 
therefore invalid? 








1, That sartifibate No. 1 dated 9-12-53 
issued against the plaintiff for the realisa- 
tion of Rs. 10,006 -be. declared. null and 
void and ineffective against the plaintiff 
and it be cancelled.’ 

2, That-the ‘requisition, certificate sent 
by the defendant No. 2 to the Collector, 
Banswara, ‘being: illegal, be declared : as 
' void and, ineffective. me 

3. That since the defendants ‘have not 
acted in accordance with the provisions of 
the Act, the-proceedings initiated for the 
realisation of the _ amount be declared 
illegal. 

~ 4 That since the defendant ‘No. 2 hed 

violated the terms and conditions of the 
licence No. $3 and ‘advertisement “dated 
1-3-52, the plaintiff be discharged = from 
the entire liability. 

5. That ‘the disputed recovery be 
declared:-as not- BEME -within the purview 
of | the Act. 
ee Be The suit ‘was resisted: ‘by ` the 
defendants: The.defendants asserted that 
the certificate for the .Tecovery . of the 
amount was" ‘legally: issued “against the 
plaintiff and.he is liable to pay .the 
amount mentioned therein under the 
terms ‘and conditions of ‘the surety-borid 
executed, ‘by: him.- The various pleas rais- 
ed ‘by the plaintiff in’ his’ plaint and the 
defendants in their written statement 
. would ‘be clear from th following issues 
framed by the trial court: 
= "1 Was it incumibert on’ the Govern- 
ment to re-auction. the shop (theka) on 
the non-payment ‘of the monthly instal- 
ments ‘by. the: licencées’ in time and also. 
to stop the issue of liquor? .. - 

2. Was ‘the security ‘deed dated 
19-5-52 Ex, A/l-executed by the. plaintiff? 

3. Was the .licencee Raghavii Jallow- 
ed to bid at ‘the auction of the liquor shop 
at Lankayi in spite of the beset oÈ the 
terms of the licence ‘by him? :: ee 


4. In case issue No. 3- 2085 . ‘for the 


plaintiff, were, the’ defendants ‘free to : act 
as they did? “* - Bae Mate Oe 

5. Was it not necessary to inform the 
surety of the violations of- the terms "of 
the licence, if at all, _ Within . reasonable 
tme? > 

6. Is it kocasi under the. _ Public 
Demands Recovery Act that the reqnisi- 


10. Does- the 2 notice issued “by the Col- 
lector, Banswara:and the. certificate No, 1 
dated 9-12-53 not contain. full particulars? 

11, Was it mandatory to‘consider thé 
objection petition of the plaintiff under 
Section .8 (3) if the, Public Demands Re- 
covery Act and was it not heard accord- 
ingly? 

"12. Is the licence No. 83 ‘signed by 
Shri R. S. Kothari unauthoritatively sign- 


ed and ‘cannot any realisation thereunder 


therefore’ be, „made from the plaintiff? 
13. “Cannot the defendants realise the 


ana in. question ‘under the P. D:R. 


Act? | | 
14, Is the plaintiff’ ‘not. liable to. pay 
the amount in question in. view. of the 
defendants not informing him. of the non- 
payment, of the instalments in time? 

15: Is- the -notice under , Section .80, 
CPC. given by the plaintiff valid? _ 
: , 16;-Is the suit time-barred? : 

17. Is the court-fee. paid not sufficient? 

18: To what relief ís. the plaintiff en- 
titled?”. 7 
The ‘trial court. on- sonsidetatidn: ‘oft. “the 
evidence! led by the :parties decided issues 
‘Nos, ‘1,..3,; 5, 8, 11, 14; 15,16 and 17 in. fav- 
our. of the plaintiff.. and ` the -remaining 
issues, namely, Nos. 2; 4, 6,.7, 9. .10.- 12 
and 13 against the plaintiff. In the. result, 
the trial court decreed the suit. On appeal 
by the defendants, the “learned District 
Judge.set.aside-the decree passed by the 
trial court and dismissed the suit: Hence 
this ‘second appeal’ by ‘the plaintiff, 

.4 ic Mr. Lodha, ;the:learned . advo- 
cate fon, the plaintiff, has urged the fol- 
léwing points before me:— 


1. That the liability of the plaintiff äs 
surety was discharged when the State 
acted in violation of the terms of: the lic- 
ence and the advertisement: by. not: cancel- 
ling the licence of the, licencees and .re- 
auctioning: the ‘same ‘on non-payment cf 
the:monthly instalments within the. pres- 
cribed ‘time by the licencees, 


’ 2° That” the certificate Ex: 5 issued by 
the Collector; “*Banswara, against the plain- 
tiff is vague inasmuch as it, does. not dis- 
close’ th the Paes ‘for which the Anand is 

ie. yY 

3. That the ‘pequisition for “recovery 
sent: to the Collector ‘was invalid as it was 
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signed and sent by the Assistant Com- 
missioner, Excise and Customs, Banswara, 
who was not the Head of the Department 
and therefore had no authority under 
Section 3 of the Act to send requisition 
for recovery of the amount from the 
. Plaintiff. ` 


4 That the requisition for recovery 
was also invalid on the ground of its be- 
ing a joint requisition against the licen- 
cees and the surety. 


. Dalichand v. State (Modi J.) 


ma seat ay fer war ga at fe aa - 
saaan fear wan at ga word 
argan waai a drs a zat: fafaa 
BAT HA E Fo 3330) A ÂT 
R4- A aar HU fear è a frat 
qa a. lgs gal ufaeere afas faren 
a gafas ee Ae 


Ja 3a gaa st. na hea 


MIREN R BP 

















5. That the Sub-Divisional 
Banswara, had no jurisdiction.to decide 
the objection petition filed by the. plaintiff 
under Section 8 (3) of the Act. i 


5. So far as the first point is con- 
cerned, it is a fact that under the terms 
and conditions of the licence Ex. 2 and 
the advertisement Ex. 1/A the State had 
the right to cancel the licence and re-auc- 
tion it on the failure of the licencees to 
deposit. monthly instalments within the 
prescribed time, that is, at the end of the 
month. It is further not in 'dispute that in 
spite of the defaults in the payment of 
the monthly instalments by the licencees, 
the State did not cancel the licence or re- 
auction the sale or inform the «surety 
about the defaults committed by the lic- 
encees, The question that arises for con- 
sideration is whether the surety stood dis- 
charged on account of the failure of the 
State to cancel the licence and re-auction 
the same on the defaults committed by 
the licencees in not making payment of 
monthly instalments as per terms and 
conditions of the licence or the advertise- 
ment, In this connection, it would be de- 
sirable to quote in extensc the surety or 
guarantee-bond executed by the plaintiff. 
Tt is Ex. 1 on the record and reads as 
under:—— - 


“maa am” 

o ag aama-ar aa ATMS -4-4 
aT eda ace mi a ses afaa- 
asarat ages araarst faer aaar fedt- 
aa gage aaea Mma sfat ato 
aera aaar BH Aar F FH HAT g 1 

aeara masr fanm à aaf wisi 
Wes, AAMC FHT BI BAT Arar C3 
fedisy saage fast araarer agite 
aA & abr arene È —— yee R 
sta Å at war Wat I T. Yo,coo) 
egdi a arti Y-v—42 À area 33-4. 
ae ẹ fg sf. weasel sez Mar dash 
ae sae mfa sors afer Aaa ato 
afea agda atata fer agaist, fedt- 


Officer, l 


at F faa 


qarat fo faea ge waga Has wrsarg 
ad ge feeat ar sary a vga at Twa 
a fasg asf rA at ama a A qatar 
Fah TAT BUF ge cH A age ga F are 
at ara È a ate are fea wl arar 
WA ga Breda $ qafes A nga 
(mezra a arama) at a À aag wa 
aa sud e Cal anat a orgaan 
AT AT gea TWAT HAG SIJAA TAT FU 


SM, AIT are aT aai Pate A Gar aay 


HUA A sga at ay BW Ta F 
at fadt fanz amg A orgdeaart at aR 
VHA AAT Ta aH a amA arat ww WF 
fet vas gu I 
wa sata fast ya fufea gior peer 
a aasi ngang & at art az ate gfo 
fasa at arda@ & g ate E arat a afera 
fart wera a aaa sass FH aay 
À ar dat og set è fet ast Tar TUF 
at Rama at wad, sar wer dar 1 are 
gaara Ñ Far adi wer ag at aT a 
qa arar ay arta À aT PUA gaa Va 
ae arar A fafaa shor Ya af az 
wa dum M q afaare & fr aà faar 
dliza faq Sa SIZAR Ñ THAT THA a 
aa A R Aa A q3 q aao arfa = 
aqet aaa srt adad set sat at 
or akd fra cart at amea ted at 
IRT CHA age RA aa Weary ay 
gaa arafea aa art farad F safe 
arqa t attet A, Tae wea at afara 
& tage gt att, att R a ele Sa 
ea wan at ary 

Å sradag D agr gia za anaa 
$ uaaa A oe St aaa foar g a muaa 


ALR. 
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siaa & Afia arfae we ot g at 
arů Riad pi eve ma oH R 


BRT 
a: qira fran, TANTS 
Brae BEATA, gaat afaa 
O RAA BEER 


Again, the reva clauses of the licence 
Ex. 2 and: the ‘advertisement Ex. 1/A on 
which reliance has been placed run as 
“‘under:— 


Clause 1 of the licence : 

2). aaan a sat ast aT SR 
a waa arar fgear 1 war gear Fait 
32 mA aa RY B® cas war wer fear 
ÊI wera war Ro feat aH ax Aaa 
A y arta am we AT Beh e Fat 
gra a ea afore secre mami 
A aa F faer ata war Herel git 
aqar sma 2) & Tha Het mga AT. Y 
è are aå ge fees ot aS sl | ASAT 
ah at H aT Yoo) €. aT qoo) © Ñ 
sa anit at art wea A a te A 
gañ as R fra A atte gA a 
a.y aie ga y aa am Feat AA a 
gad Peer at. 4 IFI TT YR TH TAT. 
p at aa Àa ent are a 
aaa Aom aa att at Tait at er 
A am gA waa afa vaa a feet. 
A wd a fasra oat È ar ait faea 
a tea BT ame A wer Tat grit M o>) 
a Fone was sat F for at frosty @ 
feed F (wera a art) qa. 2 a oat 
att oo) & AT gaa ta war ® è$ areal 
ay apa ae fre oe as aT T, 
are feet adf St ara avr maA R. 
fae CH ART AT. 4 HVAT y st TAT 
HCA art | FAH ASAT SNIN FI TT 
gia A gH Aaa Wee St TATA 


aaa van sarah Ge aot ait) ae 


CHT THAT TEA BY Baa A aA at Bra 
mim at TET at rh fora ate fa. 
area a agar wer age È araa, 
areara # args ory A a aa a 
man |. Mae 


- Dalichand v. State : (Modi J.).. 


{Pr. 5} > 
` Clause: 3 of the licence: - 


arg at afan eter f afa wea 
ratt Pasa a aia are ae FAT - 


anit at aAa Te HT AT afte (ga TAT 
$ vz AF ara) oredeaare at faa Prat, 
__ Afra fag gar att feta at ate gare 

fora & at wat R aa oreaeaar< FT 
war HUE se Tat cae Fa ar oaa a 


qasata aA TIS TEST AT VTS IAT — 


fret sit ark ars gare ator & a, a4 
a aware ag? dtr ate Fatt Tar BUY gt 
THA Tea PST FT akt ] 


Clause 9 of the advertisement Ex. 1/A: 
S$ a waa arfaa feat A aga stat 
we feed ofa aia at 4 ar. ae sar AA 
Raw naq ga 02) aver aas aa a 
aan -afe ada è$ aa aa war adi att 
a gaa aaa gare der ae À 
mad att gift at tar age we aT mAN 
an aise Tar Hews ge at ara Bl. wa 
TT BT A TTA 


The aforesaid clauses in the licence and 
the advertisement gave the right to. the 
State to cancel the licence and to reauc- 
tion the same in case the monthly instal- 
ment was-not paid by the licencees by 
the end of the month. There is nothing to 
show in the surety-bond Ex, 1 that in 
case the licencees did not act as per terms 
and conditions of the licence or the adver- 
tisement, the surety shall stand discharg- 
ed. On the ‘contrary, under the surety- 


bond, the plaintiff undertook full liability 


to pay the entire amount found due from 
the licencees. It is, however, contended: on 
behalf of the plaintiff-appellant that if 
the State had cancelled the licence and 
re-auctioned it on the first default of 
monthly instalment, the course so adopt- 


ed would have diminished the liability of 


the plaintiff and therefore. the State ought 
to have resorted to it, failing which the 
surety was discharged. This contention 
has no merits. In the first place, since the 
surety and the licencees would have .been 
liable for any deficit on re-auction, there 
is ‘no proof that-the liability of the surety 
could have been lessened and secondly, 
the cancellation of the licence and its re- 
sale was entirely within the option of the 
State authorities and neither the licencees 
nor the plaintiff-surety could have asked, 
as a matter of right, the authorities to re- 
sort to that course on the -greund that 
such course if adopted would diminish the 


`- liability of. the licencees and the surety. 


Raj. 117. 
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_ 6. The law is clear that the Habi- 
lity of the surety is co-extensive . with 
that of the principal debtor unless it is 
otherwise provided by the contract, See 
Section 128 of the Contrect Act.. In other 
words, in the absence of a contract to’ the: 
contrary, thé creditor can recover’. thè 
loan from the surety without taking steps 
for its recovery from the principal debtor. ~ 

gain,-as-there-has been no variation in 
the terms of the contract ‘between the 
principal debtor and the creditor, - there 


Jis_no.question of discharge of the-surety_ 


under Section 133 of the Contract Act, 
Section 134 of.the Contract Act'is another 
provision under which the surety is dis- 
charged. It lays down that the surety is 
discharged by any contract: between the 
creditor and the principal debtor by which 
the principal debtor is released, or © by 
any-act or omission. of the creditor, the 
legal consequence of which is the. dis- 
charge of the principal: debtor. :The State 
has also not, in any way, in the present 
case, released the principal debtor nor 
has it committed any act-or-:omission the 
legal consequence of which would be to 
discharge the principal” ‘debtor. Section 
135 of the Contract Act is not applicable 
to the facts of the present case as the 
State has not made any composition with 
the plaintiff nor it has compromised to 
give time to, or not to sue the principal 
debtor. It has been made clear in Section 
137 that mere forbearance on: the -part.of 
the creditor to sue the principal debtor 
or to enforce. any other remedy against 
him does: not. in the absence. of the -pro- 
vision in the guarantee to the contrary, 
discharge the. surety, In the present case, 
it was pleaded by. the plaintiff. that his 
liability to pay. the. amount would, arise 
only if the amount was not paid by.. the 
licencees. ‘This. plea was rightly rejected 
as the agreement in the surety-bond was 
not subject to any, condition. and .conse- 
quently the surety could not . be deemed 
to have been discharged merely on. ac- 
count of, failure on the part: of the State 
to take stéps to. recover the amount from 
the licencees. It may be mentioned here 
that in the present case the Assistant 
Commissioner, Excise and Customs, Bans: 
wara, did take certain steps against the 
licencees and recovered the amount of 


Rs. 1,048 from them... _ 


7. . The learned. counsel for the 
plaintiff-appellant also placed reliance on 
Section 139 of the. Contract Act, Section 
139 lays down that if the. creditor. does 
any act. which is inconsistent”. with, the 
rights of the surety, or omits to do, any 
duty to the surety requires 
him. to do, and the eventual remedy ~ of 
the surety ‘himself against the principal 


mr is thereby impaired, the surety is 
discharged. .The argument of the learned 


Dalichand. v.: Statd (Modi J.} `: 


A. IR. 


counsel is that because the State did not 
take action in cancelling the licence on 
the first‘ default in ‘the >aymen: of month- 
ly instalment which would have protected 
the rights of the surety, the surety was 
completely discharged, This‘ contention, if 
I may say so, is not based on correct ap- 
preciation of Section 139:-In‘arder to: at~ 
tract Section 139, there must hot only ‘be 
an act ‘inconsistent with the righis of the 
surety_or an omission to-do:an act which 
his duty to the surety required him to do; 
but also the impeirment.of the -eventual 


-remedy of the surety against the princi- 


pal debtor. This impairment of the sure~ 
ty’s eventual remedy is crucial factor in 
this section. If the sur2ty’s eventual re« 
medy is not impaired against the principal 
debtor, then. the surety is not, discharged, 
I am supported in my view by the deci- 
sion of their Lordships of the: Privy Coun- 
cil in Mahanthsingh v. U. Ba Yi, AIR 1939 
PC 110. I find nothing in the present case 
which impairs the plaintiffs- . remedy 
against the licencees. 


. 8. -I am.not unmindful of. the fact 
that a contract of guarantee under the 
Contract Act specially Sections 123 to 139 
postulates the existence of the surety, the 
principal debtor and the creditor: This re- 
quirement is ‘not satisfied in the case of 
the surety-bond executed in favour of the 
State or a Department of ‘the State. Such 
surety-bond is given to the Department of 
the State and not to the creditor. There- 
fore, there cannot be any doubt that in 
terms the provisions af Secticns 133 to 
139 of the Contract Act cannot apply to 
a surety-bond like Ex. 1; but it is- also 
clear from the various - authorities that 
equitable principles underlying these sec- 
tions apply to a surety-bond -exezuted in 
favour,.of the State or.a Department of 
the’ State. I am supported in my view by 
the decision of their Lordships of the Sup- 
reme Court in, Raja Bahadur Dhanraj 
Girji v. Raja P. Parthesarthy Rayanim- 
varu, (1963):3-SCR,92:-and the decision 
of the Lahore High Court in Prithi Singh 
v, Ramcharän Aggarwal, AIR 1944 Lah 
428.: The case in hand therefore does not 
fall within the ambit of Section 1239 of the 
Contract Act. The first point urged on be- 
half of the plaintiff-appellant thus fails,. 


`. 9. >: Comirig ‘to the ‘next point; it is 
urged that the certificate filed in the office 
of the Collector, Banswara, under Section 
4 of the Actis vague, inasmuch’ as- : no 
period in. column. No. 4 for which demand 
was due has been mentioned. Reliance ‘is 
placed. on the decisions of Rajhumal’ v. 
State of Rajasthan, 1957.Raj LW 370 = 
(ATR 1958 `Raj 17) -and Baijnath 
Sahai v. Ramgutsingh. (AIR 1954 Cal. 355) 
(sic?), (1896) 23 Ind App 45 (PC) (Abanin- 
dra Kumar Maity v. A. K. Biswas), ` 
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' 10. Mr: Bhansali,” “the Assistant 
E E Advocate, appearing oh ibe- 
half of the State, has: urged: that this- point 
which is now ‘being pressed by' me BaS 
ed counsel, has not been raised- in -|the 
memorandum of app2al filed in this Court. 
He has further urged that a certificate 
even if deemed to be vague and defective, 
it is not a' serious disregard of the provi- 
sions of law rendering the certificate in- 
valid in ‘the particular circumstances of 
the case, specially when the ‘plaintiff was 
well aware'of all the facts about his liabi- 
lity and also moved ‘an objection petition 
denying ‘his liability under, Section 8 (3) 
of the Act. ©” 


1.. H may be noted here that the 
plaintiff-appellant. has not taken up _ this 
point in the memorandum of appeal. T 
however, permitted, the learned co 
appearing on his behalf to raise this point 
since it is, more or less, a ‘point of Jaw. 
In the present case, failure on the part of 
the Collector, ..Banswara, to mention the 
period in column No. 4 of. the certificate, 
is, in my-opinion, a mere irregularity. No 
prejudice appears to have been caused to 
the plaintiff on „account of non-mention- 

i i demand 











dra Kumat’s) (supra) on which ` reliance 
has been placed by the learned counsel. 


for the appellant was discussed and dis- ` 


ed bya Division Bench’ of this 
Court in Mannalal v. The Collector, Jhá- 
lawar, 1956 Raj LW 538, In, that case, it 
‘was observed’: .: a 


t 

- “Tt may be aea. out that in. "the 
Calcutta case the certificate was defective 
on a number of grounds and this was one 
of: them that-the period was not specified 
as ‘required: bythe- Form :‘of -Certificate, 
The learned judges only: observed” that 
failure to specify- the period as required 
by the Form was a non-compliance’ with 
the requirements of the Form. Thè court; 
however; did-not go to the length. of:say= 
ing that the ‘certificate: was rendered in- 
valid. imérely for’ this reason.” ne 


The Division Bench, then examined the 





ae would-be . apparent . ‘that inder 


Col. 4 of the Form ‘the period for- ‘which 
such demand is due has got to be speci“ 
fied, The Collector is expected to draw up 
this certificate on the basis of the parti- 
culars furnished by the officer sending the 
: requisition: for recovery under Section 3 
in Form No. 1 of the Rules, We find- that 
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in’ the form: of ‘requisition the particular 
regarding the period does not appear. It 
may ‘be. that: the Form under ‘the -‘Rules 
expects the Collector to make an indepen- 
dent -inquiry himself in. this- behalf in 
order to fill.in‘this. particular item in the 
certificate. We may point out that failure 
to comply with every minute minor detail 
of the certificate cannot be regarded: to 
have. the effect of invalidating - it. We 
should not be understood when we say 
so to mean that the authority signing the 
certificate is absolved from faithfully car- 
rying out the provisions of law. It is very 
desirable that’ the officer who is to dis- 
charge the heavy responsibility, of filling 
such a certificate should try strictly to 
comply with the requirements of the 
Form, specially because the certificate is 
prepared ‘and signed ex ‘parte and it has 
the effect of the passing of a decree 
against the person against whom it is sign- 
ed. However, as pointed out above in the 
present case: failure.on the part .-of the, 
Collector of Jhalawar to mention the pe- 
riod in col, 4 of the Certificate cannot be 
regarded. to be irregularity which may 
ibe considered to go to the root of the case. 
No.-prejudice appears to have been caused 
to the petitioners for this reason.” 

The Rajasthan case (Raghumal’s case) re- 
ported in. 1957 Raj LW 370 =. (AIR 1958 
Raj 17) is a case similar to the Calcutta 


case reported.. in. ;AIR 1954 Cal. 355 
(sic?) (1896), E Ind App 45 (PO). 
In ‘Raghumal's ` - there were seve- 


ral. defects, in the e runai. ‘While deal- 


- ing with the defect about non-mentioning 


of the period for which the demand was 
due, the. Division Bench observed that the 
defect is of ‘a serious naturé but‘ it did not 
go to the length of saying that this defect’ 
alone invalidated. the certificate. The Divi-; 
sion Bench found one more defect in thë; 
certificate and as a cumulative effect of: 
both ‘the. defects; ‘held the certificate to be 
invalid ‘and obsérved' as- follows:— 

“To sum up, there ‘are grave defects’ 
in the certificate in this.-case. It does not 
show.'clearly. who theauthority - signing 
the requisition: is; for: the initials ‘D.S.O 
Chur.may or may not convey. the name 
of: the: authority. clearly. In Baijnath, Sa- 
hai’s case‘ referred to above, . their Lord- 
ships'of the Privy Council said that it was 
essential that any person'who «sees the 
certificate should be able:to know: who the 


5, ` judgment: creditor is, and what is: the sum 


for :-which ` the- ‘judgment. is given, -for the 
certificate amounts to a decree. The other 
defect is that the period for-which this 
sum. became: due;is-not mentioned. ‘Both 
these, in our opinion,.:are: substantial: de- 
fects which -invalidate the certificate, and | 
thus the foundation isnot. laid for, pros l 
ceeding under the Act.” : |. 

The Raghumal’s ‘case, (AIR 1958 Rai 17) 
is ‘thus. distingiistabie and not applicable. 
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.to the facts of the presenz case. The se- 
cond point also fails. . 
-. 12.- I now take up-the. third point. 
It is argued on behalf of the appellant 
that the requisition for the recovery Ex. 
A/T sent to the Collector, Banswara, is in- 
valid as it is not. signed by the Head of 
Department but by the Assistant Commis- 
sioner, Excise and Customs, Banswara 
Shri R. S. Kothari. The relevant provision 
in the Act in this connection is Section 3 
which runs as under:— 
“Sec. 3. Requisition for recovery:— 
(1) When any public demand is due, 
the officer, or authority charged with its 
realisation may send to the Collector hav- 
ing jurisdiction in the place where the de- 
faulter resides or owns property a writ- 
ten requisition in the prescribed form. 
(2) Every such requisition shall be 
signed and verified in the prescribed man- 
ner,” 


A requisition for recovery is required to 
be sent to the Collector under the afore- 
said section not by the Head of Depart- 
ment but by the officer or authority 
charged with the realisation of the -de- 
mand, It is nobody’s case that the Assis- 
tant Commissioner, Excise and Taxation, 
District Banswara; was not the officer 
charged with the duty to realise the de- 
mand from the plaintiff. This point has 
also no force and it is rejected. . 


13. The fourth point urged by the 
learned counsel for the appellant is equal- 
ly untenable, It is true that the requisi- 
tion for recovery Ex. A/7 was sent to the 
Collector mentioning therein the names 
of the defaulters as Bheemji, Raghavii 
and Dalichand (plaintiff). It is certainly a 
requisition for recovery against several 
persons but no such provision of law or 
rule has been shown to me which prohi- 
bits sending of requisition for recovery 
lagainst more than one person. This point 
also fails and it is rejected. 

14. Coming to the last point, it is 
urged that the Sub-Divisional Officer, 
Banswara, had no jurisdiction to decide 
the objection petition filed by the plaintiff 
under Section 8 (3) of the Act. According 
to the learned counsel, the only compe- 
tent authority was the Collector, Bans- 
wara, who should have decided the objec- 
tion petition filed by the plaintiff denying 
his liability in response to the notice of 
. the certificate issued by the Collector. 


45. On the other hand, it is argu- 
ed by: Mr. Bhansali that no such point was 
- raised by the plaintiff in his plaint. This 
point was raised for the first time at -` the 
time of the arguments in the trial court. 


Had this obiection been raised in the. - 
plaint, the defendants would have produc- `. 


ed the authority empowering - the Sub- 


Dalichand v. State (Modi J.) . 


‘Revenue Appellate Authority, 


A.-L R 


Divisional Officér to deal with objection 
petitions made by the defaulters under- 
Section 8 (3) of the Act. I have given my 
earnest thought to the point raised by the 
learned counsel for the plaintiff-appellant. 
There is no denying the fact that no plea 
was taken in the plaint that the Sub-Divi- 
sional Officer, Banswara, had no autho- 
rity to deal with objection petition filed 
by the plaintiff under Section 8 (3) of the 
Act. In such matters, it must be remem- 
bered that if a technical plea of the 
nature sought to be raised had been rais- 
ed.in the plaint, the defendants. would 
have had the opportunity to produce be- 
fore the court the authority which em- 
powered the Sub-Divisional Officer to deal 
with such objection petition. That apart, 
the point sought to be raised is not purely 
legal which may be allowed to be urged 
without any amendment of the plaint, It 
is a mixed question of law and fact. It is 
further significant to note that ‘the plain- 
tiff filed an appeal against the judgment 
of the Sub-Divisional Officer before the 
Udaipur,]| . 
and that appeal was: dismissed, The judg- 
ment of the Revenue Appellate Authority 
does not show that the plaintiff therein 
took the plea that the Sub-Divisional Off- 
cer had no jurisdiction to decide the ob- 
jection petition under Section 8 (3) of the 
Act, In my judgment, the course which 
the litigation between the parties had 
taken upto the date the suit was iristitut- 


ed and the abandonment of any conten- 


tion about the authority of the Sub-Divi- 
sional Officer before the Revenue Appel- 
late Authority are sufficient to reject: this 
point. i : 


16. The learned counsel . for the 
appellant during the course of the dicta- 
tion of the judgment, drew my attention 
to para No. 16 of the plaint and urged one 
more point to the effect that the requisi- 
tion authority in the present case did not 
decide objection petition under Sec. 8 (3) 
of the Act in accordance with law, Suffice 
it to sav in this connection that it is not 
the case of the plaintiff that the person 
authorised under Section 8 (3) of the Act 
to decide the objection petition was the 


‘requisition authority. In absence of that, 


it is immaterial whether the requisition 
authority decided the objection petition: 
in accordance: with law or not. 


‘17. There is no force in this ap- 
peal and it is dismissed with costs. ` 


18. The prayer for leave to appeal 
is refused. i 
E Appeal dismissed, 
Wi ' l 
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' AIR 1976 RAJASTHAN 121 | 
S. N. MODI, J. 


= Hafiz Mohammad, Appellant v. tls. 
Banshidhar . Nandkishore, Respondent, 
Exe, Second Appeal No, 11 of 1972, DI- 
21-1-1976.* 
. - (A) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), S, 18 
(1) — Suit for eviction — Comprortise 
decree — Execution — Clear admission in 
compromise justifying eviction of tenants 
under Section 13 (1) (a) and (b) — Ad- 
mission also incorporated in decree — 
Executing Court not competent to.go be- 
hind the admission — Decree could not 
be held a nullity on the ground that it was 
in contravention of © 
Hence it was executable. AIR 1973 SC 
1311 and AIR 1974 SC 471, Foll. — (Civil 
P. C. (1908), Order 23, Rule 3.) 
(Para 6) 
(B) Civil P. C. (1908), Section 108 — 
New plea — Point that the execution 
petition was premature neither raised be- 
fore executing Court nor before the first 
appellate Court — Point cannot be allow- 
ed to be raised in second appeal, 
Para 7) 
(C) Rajasthan High Court Ordinance 


(15 of 1949), Section 18 — Prayer of leave. 


to appeal to a Division Bench — Judg- 
ment based on the Supreme Court čeci- 
sions — Prayer refused. (Para 9) 
Cases Referred: - Chronological Paras 
AIR 1974 SC 471 = (1974) 2 SCJ 21 5 
AIR 1973 SC 1311 = (1973) 3 SCR 631 


-5 
AIR 1970 SC 794 = 1971 Ren CJ 372 5 
AIR 1970 SC 838 = (1969)-2 SCR 1043 5 
{1969) 2 SCR 432. = (1970) 2 SCJ 153 5 
R. R.. Nagori and A. K. Bhandari. for 
Appellant; P, C. Ehandari, for Respon- 
dent. Parmatmasharan puaran ad item 
for minors. 
JUDGMENT: This appeal arises 
out of execution proceedings. ` 


2 Briefly stated the facts of the 
case are that the decree-holder appelant 
filed a suit for eviction and arrears of rent 
on 24-10-1961 in respeci of a shop fully 
described in para 1 of the plaint. The 
plaintiff sought eviction on two grounds: 
firstly, that he required the premises rea- 
sonably and bona fide for his own Fusi- 
ness and secondly, thai the defendant- 
tenants had committed three defaults in 


` #(Against judgment and decree of Vasu-~ 
deo Vyas, Addi, Civil.J., Jaipur, D/- 
13-12-1971.) ` i 
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Section 13 (11 — ° 


{Prs, 14} Baj. 121 


‘payment of- rent within a period of 18 


months. The defendants resisted: the 
suit and filed their written statement on 
18-1-1962: denying all alee snore: made 
against. them, 

3. On the pleadings of the parties, 


‘the trial court framed issues, on 30-7-1962 


and. adjourned the case to 1-8-1963 for 
plaintiff's evidence. The plaintiff land- 
lord was examined on 1-8-1963. He exa- 
mined two more witnesses on 4-12-1963; 
thereafter closed his evidence and the 
case was adjourned for defendants’ evi- 
dence, Several adjournments were sought 
by the defendants to produce evidence. 
Ultimately, the parties arrived at a com- 
promise on 30-1-1965. The terms of the 
compromise are as follows:— 


“9, ag fa ardt at arag gata faar- 
qa a qas ue alas Taras 
Afaa gan sanda I aami feud 
WH ae la og fesca fafer q Aag 
ais qa aag fee Fi gaes ad aT 
wat gma & graera pi fent erat fear 
TÈ 

R ag fe afardar ST pr Har 
gar g ate iard at org art Gat 
gael saat ag A faaie at aa. 
want galaq saria gata faaranea 4 
TAF : qtq ares FT gara are HLH aay 
et adver A mata ga ae R gar 
aw a FW al Gea A areal at eae 


URL GHA SIS HUA aT qu 3 afara 


én a 


3. az fis gai gåta aaar aqar 
aa HTT | 
vag fer afas qra aT Rod] 4B 
Fas ÅT Yo-v-G2 Ë N THT gia , 
art à gox) waar mat pug ag asi 
QRVt) ao Fa fario A qa gror Ñ 
Ù war gag a A aaa a aaa fanaa 
“HT BH AT AM 4¥o) VT Tawa $ eae- 
arå à & feg aar RORE) voi: QF gT 
aa at asr Bat aa Ga ama afaardiary 
ə aga nr fee gi wea Tat a TUG 
RR- aa F feta a QT GIs aera 
ot una age arg 1” 
4. The. court thereupon. passed an 


order on the same day ie, on 30-1- 1985 
in the following words:-— a “ages 8 : ; 
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: “Counsel . for the parties present.: 
Compromise filed which has been verified: 
Hence the plaintiff’s suit be decreed ac- 
cording to` the. ‘compromise, Terms of 
compromise be entered in the ` decree, 
Order pronounced; 30-1-1965.”. 

The decree was' then drawn up in terms 
of the ‘compromise. When the tenants 


did not vacate the premises as per their 


promise İn the compromise petition, the 
plaintiff filed execution petition on 29-1- 
1970, ‘The tenants challenged: the validity 
of the decree alleging <that the same had 
been . passed in contravention of ° the 
provisions of Section.13 of the Rajasthan 
Premises: (Control of ‘Rent and Eviction) 
Act, 1950 and hence the decree was a 
nullity. The executing court by its judg- 
ment dated 27-4-1970 held that the ‘decree 
was not a nullity and was executable. On 
appeal by the judgment-debtors, the 
learned Additional -.-Civil. Judge, Jaipur 
City. allowed the appeal and held that 
the decree was a nullity _ and it could not 
be executed inasmuch ‘as it was in con- 
travention of the prohibition contained in 
Section 13 (1) of the Rajasthan Premises 
(Control of Rent and Eviction) Act, 1950. 
It is against.this order“that the present 
second appeal has been filed. by the dec- 
ree-holder, f < 


"5. I have heard the learned coun 


rious Supreme Court ‘Authorities cited 
before me, After distinguishing the for- 
mér three cases namely ‘Bahadur Singh v. 


Muni Subrat Das,: Pea 2 SCR 432, Kau- - 


shalya Devi y. K. L. Bansal,.AIR. 1970 SC 
838 and Ferozilal v. “Maninal, AIR 1970 
SC 794, Vaidialingam, J., speaking ` for 
himself and Dua, J., -enunciated the law 
in K. K, Chari v., R. ™M. Sheshadri, AIR 
1973 SC 1311 in these wordsi— - 


-- “The true: position ‘appears to be that . 


an order. of eviction based. ọn- -consent of 
the parties is not necessarily void if ‘the 
jurisdictional fact viz., the ‘existence -i of 
one -or more of the: conditions mentioned 


in Section 10 were shown to have existed: 


when ‘the ‘Court’ made“the order. Satis- 
faction of the Court, which. is no'doubt a 
pre-requisite for the order of eviction, 
need not be by the ‘manifestation borne 


out by a judicial finding. If-at. some te 


the Court was called upon to-apply ~ 
mind to the question and theré was came 
cient material beforé it, before ‘the par- 
ties Invited it to pass. an, order in terms 
of their agreement, it is pessible to pos- 
tülate that the Court was satisfied. about 
the grourds'‘on wah Te order af oe 
_tion was based, 


Ln oad 
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Fes, 


the landiond: is “entitled z0 possession’ on 
one or other of the statutory grounds: 
mentioned in the Act, it is open to -the 
court to act on that admission and. make 
an order for possession in favour of the 
landlord ` without further enquiry.” `` 


Sheshadri’s case AIR 1973 SC 1314 
was -further considered by ` their’ 
Lordships ` of the Supreme ` Court 


in Nagindas v, Dalpatram, AIR 1974 sce 
471, It was observed: 


Marae if at the time of the passe 
ing of. the. decree, there was some mate- 
rial before the Court, on the basis of 
which, the Court could be prima facie sa- 
tisfied, about the existence of a statutory, 
ground for eviction, it will be .presumed 
that the Court was. so. satisfied and the 
decree for eviction apparently passed on 
the basis „of a..compromise, would be va- 
lid. Such material may. take. the shape 
either of evidence recorded or produced. 
in the case,.or, it. may partly or wholly: 
be in the shape of an express or implied 
admission made in the compromise agree~ 
ment, itself.” 


63: “Inthe instant ease there was a 
clear’ admission in the. compromise justi-| 
fying -eviction of the -terants under. Sec- 
tion :13..1) (a) ané h). This ` admission 
was also incorporated in the decree, In 
these circumstances the executing court 
was not competent to Zo beyond: this ad- 
mission, “The learned Civil Judge has 
clearly erred in holding that the dorren: 
was @ nullity.’ 


9.‘ Mr. -Bhandari, learned. caine 
for the respondent has next urged that as 
per terms: of the compromise, the defen- 
dants were to vacate the shop ch ‘30-1- 
1970 but the decree-holder moved. execu 
tion petition one day prior to. that date 
ie, on 29-1-1970;. It is contended. that in 
the circumstances the. execution: petition 
was premature and is liable to be dis- 
missed, Suffice it to say that this point 
was not raised either, before the executing 
court or “before the. first appellate Court. 
In a. ‘second appeal, a’ new point, cannot be 
allowed to be raised. It appears that a 
long. period has since elapsed and the 
judgment-debtors waived ` their.. right. to 
raise one objection, i 


+ The: appeal:is a alowed, ‘the Gales 
of the Civil Judge is set aside and that of 
the, executing Court:is’ ‘restored, ~: 


9.” Learned’ counsel for, -the res- 
pondents: prays for leave to appeal to. @ 
Division Bench under Section18 of: * the 


| 
=. 1976 - 
S High Court Ordinance: Since the`jadg- 
k ae is based on the. Supreme Court. de- 
*  jjcisions, the prayer. is refused. : 
k oads orè Appeal « allowed, 
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i Mangal. Singh, > Petitioner. v:' The 
State -of T and others,- - Respon- 
dents, ` 


* Civil Mise, ‘Stay: ‘Appin, No, 303 | of 

1975, D/- -11-11-1975.: 

|, (A) Rajasthan Stamp’ Law R 

tion) Act (7 of 1952), Article 42 — — Stamp 

duty in respect of notarial acts — If and 
when not leviable for affidavit sworn “pe- 

fore “notary ‘and filed in court. ( (i) Ibid, 
Article 4; (ii) “Notaries Act. (1952), Sec- 

s tion 8 (1); (iii) “Civil P.’ C. (1908), Section 
l 139; Gv) Criminal P.C -(1898),. Section 


The. notification: dated 99- -1-1963 žssu= 
-ed by the Rajasthan High Court, only de- 
signates notary. as euthorised person uader 
Section 139, Civil P, C.. and. Section 539, 
Criminal P, C. for; swearing and . aff rm- 
ing -affidavits and does. noť mention a>out 
the need for stamp therefor when they 
cr are filed before the High Court'and sub- 
ordinate- courts: Therefore’ that: nótiñca- 
tion “has no relevancé in‘ deciding such 
question about need Tor _stimp” for taose 
affidavits. (Para, 3) 


nes ‘Notarial act? is ‘not “Getined - in the 
‘Rajasthan Stamp Law (Adaptation) Act 
but the performance ‘by a notary of the 
functions A specified by Notaries. 
amounts, to „notarial, acts within the m2an- 
ing. of Art. 42. Affidavit. verified by, not- 
ary filed in the. High Court is -ver‘fied 
by. him under . his signature: and: official 
‘seal as a notary and-hence it is- definitely 
a notarial act. for which stamp duty, under 
\ Article 42 is leviable. The- exemptions 
; specified. in: Article 4 are. only in respect 

of payments. leviable under ‘that. - Arcicle 

„and not for those under Article 42 pe 
ia ' SS (Para. 4) 
l R, R. Bhandari: pe A. :R.-Mehta, for 

‘Petitioner; .A. K. - Mathur; gal” Govt: 
' Advocate for the Siate, ` moi f 


ORDER;— ‘Heard ‘ jearned’: cbunsel 
‘for the ‘petitioner and, Additional ‘Govern 
: ment Advocate on’ the’ question as to. whe- 
‘ther an affidavit sworn before, a . _Nozary 
and presented. in ‘this Court; should bear 
“a notary. ‘stamp of Rs! a. 20 ‘under . Arid: 
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as aa 


con aes 
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‘the Act’). 


Act — 


contac 
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42 of the Refesthan Stamp Law. (Adapta= 
tion); Act, 1952-(hereinafter-referred to as 
; ‘The affidavit which- has . been 
presented. in: this case was. sworn. before 
a Notary appointed under Section. 3 of the 
Notaries Act, 1952; but as no stamp was 
affixed. _on--the-said- afidavit, -anm objection” 
was: raised by.the office that- the affidavit 
could not be taken into consideration as 
it was not properly: stamped. TE 

-: 2. Learned counsel for. the - bate 
tioner ‘egies that no stamp duty is le- 
viablé in -case an’ affidavit verified by a 
Notary..is presented in this Court, The 
argument. of. the learned.'counsel ° is’ two- 
fold. . In .the first instance he relies upon 
a-notification issued: by this Court .on 
January 29, 1963.:and published .in the 
Rajasthan Gazette dated February: 21, 
1963 Part 4 (c) whereby every: Notary. ap- 
pointed under the Notaries Act, 1952. has 


been designated by the High Court to be” 


a person appointed under Section 139 of 
Civil P: C. and Section 539 of Criminal 
P. C. (Act. No. 5 of 1898) before whom affi- 
davits and affirmation to be ‘used before 
the High Court or. Subordinate: courts may 
be sworn or affirmed. : 


Learned’ ‘counsel +- for the petiüonér 
contėnds,'on' the’ basis of “the aforesaid 
notification, that as a Notary has-also been. 
designated as the person before whom an 
affidavit: could be sworn or-affirmed under. 
Section-139 of Civil P. C, and Section: 539! 
of Criminal P.-C, (old),'an affidavit sworn; 
before suchia Notary and ‘presented’ in: 
this Court-‘should be considered at par: 
with an affidavit sworn before an. Oath’ 
Commissioner appointed-by this-. Court. 
and, therefore, thé same shouldbe consi- 
dered: to- be: exempted from: payment: of 
stamp: duty. a Ra Ry bak 

The other argument of ‘the | eied 
counsel is that Article-4 of, the Act makes 
an “exemption in respect of affidavits 
sworn. or. affirmed for the immediate pur- 
pose of-being filed, or- used in any court 
or before an. officer of any court and that 
as. Article 4 is-a specific Article it would 
override... the provisions:of -Article .42, 
which. provides. _ for charging. of . stamp 
duty in: respect... of: Notarial Acts, . _Learn- 
ed ;: Additional , : Government Advocate, 
however, -contends that- the provisions of 


‘Article: -42. are. applicable . to -affidavits 


sworn before: a Notary; even though they 


‘may be presented before this Court and 


a-Notary stamp of Rs, .3.20 is required to 
be affixed on such an, affidavit before it 
can be filed in.-this. Court, 


3- I have considered the. rival con- 
The notficatan issued by. this 
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Court dated January 29, 1963, relied upon 
by the learned counsel for the petitioner 
has no relevancy to the matter regarding 
the charging of stamp duty in respect of 
affidavits sworn before a Notary. The re- 
levant records of this Court which led to 


the issuance of-the aforesaid -notification 


have also been placed before this Court. 
It appears that previously 


sworn or affirmed before a Notary are 
admissible when presented before a civil 
court or a criminal court and in order to 
put an end to that controversy, the High 
Court thought it proper that a person 
who has been appointed as a Notary 
under Section 3 of the Notaries 
Act may also be authcrised as the 
person before whom affidevits may be 
sworn or affirmed for presentation before 
a civil court or a criminal court under 
Section 139, Civil Procedure Code and 
Section 539 of Criminal P. C. (old). The 
notification of January 29, 1963 was, 
therefore, issued in order to direct and 
to clarify that affidavits sworn or affirm- 
ed before the Notary would be admissible 
if presented before a civil or a criminal 
court, The aforesaid notification does not 
make a mention as to whether the affixa- 
tion of any stamp would be necessary 
or not on an. affidavit that may be sworn 
or affirmed. before a Notary when the 
same is filed or used in this Court or in 
the subordinate courts, The said notifi- 
cation only designated a Notary as., an 
authorised person under Section 139,. 
Civil Procedure Code and Section 539, 
Criminal Procedure Code (old) for the 
purpose of swearing and affirmation of 
affidavits. Thus the aforesaid notification 
does not help the petitioner in respect of 
the present controversy. i 


A As regards the second conten- 
tion advanced by the learned counsel, 
Article 4 requires stamp to be affixed on 
an affidavit although an exemption has 
been provided therein in respect of three 
types of affidavits, including those which 
are sworn or affirmed for the immediate 
purpose of being filed or used in any court 
or before an officer of any- court. Thus 
there is no doubt that the affidavits filed 
or used in this Court do nct require to be 
affixed with a stamp under Article 4 oi 
the Act, Yet Article 42 of the Act makes 
a further provision for affixation of stamp 
to any: instrument, endorsement, note, 
attestation or certificate made or signed 
by a Notary in the execution of the du- 
ties. of -his office or by any other person 


r 


S or acting as a Notary Public. Now 


Mangal Singh v. State (Gupta J.) 


there was. 
some controversy as to whether affidavits. 


ALR. 
‘Notarial act’, which requires the 
affixation of stamp under Arti- 
cle 42 has not been defined under 


the Act but under the Notaries Act, 1952, 
the duties and functions of a Notary 
have been specified and performance of 


such_ functions. and duties _ by a _ Notary 


would amount to the performance of 
Notarial acts by such a person within the 
meaning of Article 42 of the Act. 

Clause (c) of Section 8 -(1) of Notaries: 
Act authorises the Notary by virtue of 
his office, to administer oath to or take 
affidavit from any person. Further sub- 
section (2) of Section 8 provides that’ 
no act specified in sub-section (1) 
shall be deemed to be a ‘notarial act’, 
except when it is done by a Notary under 
his signature and official seal. Learned 
counsel had conceded that the affidavit 
verified or affirmed by a ‘Notary act’ filed 
or used in this Court or’in subordinate. 
courts in this State are verified by the 
Notary under his signatures and official 
seal of the Notary. If such an act is done 
by the Notary, acting as a Notary, under 
his signatures and official seal of the No- 
tary, then it is definitely a ‘notarial act’ 
and for such ‘notarial acts’, stamp duty 
under Article 42 of the Act is leviable. : 


_Learned counsel relied upon a deci- 


` sion of the Allahabad High Court but 


that is not applicable to the facts of the 
present case inasmuch as in that case the 
affidavit was sworn before a Magistrate 
who derived power to swear affidavits not 
by virtue of his appointment under the. 
Notaries Act, but from the provisions of 
Section 539 (AA) of Criminal P. C., (old) 
and it was therefore held in that case that 
the affidavit sworn by such a Magistrate 
did not require affixation of any stamp as 
the Magistarte did not perform any ‘nota- 
rial act’ and while verifying ‘the affidavit 
he was not acting by virtue of his ap- 
pointment as a Notary under the Nota- 
ries Act. The exemptions specified ‘in 
Article 4 only provide for exemption from 
payment of stamp duty leviable - under 
Article 4. But such exemptions cannot be 
construed as exemptions in respect of 
stamp duty payable under Article 42 of 
the Act. The affidavit which has’ been 
presented in this Court has been verified 
by Mr. R. R, Bhandari as a Notary under 
his signatures and the official seal of the 
Notary and in my opinion the verification 
of such an affidavit is a ‘notarial act’, In 
these circumstances the office objection} - 
deserves to be upheld and it must be held 
that notary stamp of the value of Rupees 
3.20 should be affixed on such an affida- 


we 
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it sworn or affirmed before a Notary, 
before the same can be filed or used in 
this Court, . 


` 5. Learned counsel for the peti- 
tioner prays for a week's time to file a 
fresh affidavit which is allowed: 
ea . Order accordingly, 





thoa 
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the rest: of his claim was rejected, This 


letter was received by the plaintiff on 


21-12-1969. After the receipt of that let- 
ter, a notice was issued under Section 80, 
C. P. C., to. the defendant State and there- 
after the suit was filed for the refund al- 
leging that the cause of action to file the 
suit arose on the date when the State 
Government decided to refund Rupees 
11,326.00 on 21-12-1969, 
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: V, P. TYAGI, C. J. ; 

Bhanwarlal, Appellant v. The State 
end others, Respondents, i 

First Appeal No, 
6-11-1975.* 

(A) Limitation Act (1963), Article 13 
—- Liquor Licence under guarantee sys- 
tem for retail sale in favour of plaintiff 
— Plaintiff required to lift every month 
guaranteed liquor from State Godown, by 
paying issue price at every delivery — 
Licensee lifting only portion of guaranteed 
quantity, although price cf entire guaran- 
teed quantity had been deposited with 
Government — Suit by plaintiff for re- 
fund of price of liquor not supplied — 
Article 13 held applicable and not Article 
113 — Starting point of limitation, 


The plaintiff obtained a licence for 
the retail sale of the country liquor for 
the period 4-8-1962 to 31-3-1963. The 
licence was issued by the excise authori- 
ties under the guarantee system evolved 


144 of 1973, Dj- 


under the rules made under the Rajasthan . 


Excise Act. Under the terms of the li- 
cence, the plaintiff had to lift the country 
liquor from the State godown worth 
Rs. 1,01,802.00. The State was to realise 
the issue price from the plaintiff for deli- 
vering the country liquor under the li- 
cence, In pursuance of the terms of the 
licence, the plaintiff lifted liquor valued 
at Rs, 77,654.66 p. The plaintiff deposit- 
ed the balance amount with the depart- 
ment for lifting the balance of the liquor 
to be supplied to him under the licence. 
But, according to the plaintiff, the State 
Government failed to deliver- that ‘liquor 
to the plaintiff because it had no stock in 
its godown, The pleintiff demanded the 
refund of that amount but after repeated 
reminders the departmen: informed the 
plaintiff appellant that he was entitled 
for the refund of Rs, 11,326/- only and 
Sects gee ae 


*(Against judgment and decree passed by 
S. N, Deedwania, Addl. Dist. J., No. 1, 
Jodhpur, in Civil Original Suit No. 17 of 
1971, D/- 21-2-1973). . 
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Held-ti)- thatthe question that_arose 


for determination in the suit was whether” 


the amount that was claimed as a refund 
by the plaintiff became due from the State 
after the term of the contract had expir- 
ed or whether the amount could become 
due only when the State decided the re- 
presentation by the plaintiff dated 28-12- 
1965 and subsequent reminders given on 
16-1-1969 and 31-1-1969, and denied to 
refund the entire balance, (Para 8) 

The right to refund, if any, accrued 
to the plaintiff after the expiry of the 
term of the licence, that is, after 31-3- 
1963 and as soon as the plaintiff was en- 
titled to claim the refund, the cause of 
action arose simultaneously. (Para 9) 


(ii) It was the specific Article 13 
which governed the case. Article 113, the 
residuary article, could not be made ap- 
plicable. The period of limitation of 3 
years under Article 13 started running 
from 31-3-1963 and not from . the date 
(21-12-1969) when the State Goverriment 
decided the representation of the plain- 
tiff. AIR 1957 Raj 396 and AIR 1964 Pat 
127 and AIR 1930 PC 270 and AIR 1931 


PC 9, Disting, (Para 10) 
Cases Referred: Chronological Paras 
AIR 1964 Pat 127 ‘ 12 
AIR 1957 Raj 396 = 1958 Raj LW 107 12 
AIR 1931 PC 9 = 58 Ind App 1 12 


AIR 1930 PC 270 = 57 Ind App 325 , 12 

S. K. Mal Lodha and Rajendra Lodha, 
for Appellant; T. S. Shishodia, Addl. 
Govt. Advocate, for the State, : 

JUDGMENT:— This is plaintiffs 
first appeal against the judgment and 
decree of the learned Additional District 
Judge No. 1, Jodhpur, dismissing. the 
plaintifi’s suit for the recovery of Rupees 
16,620.41 p. 

2. The facts giving rise to this li- 
tigation are in a nutshell as follows: The 
plaintiff obtained a licence for the retail 
sale of the country liquor for Panna 


Niwas shop in the town of Jodhpur.. The . 


period of the licence was to commence 
from August 4, 1962 and was to end on 
March 31, 1963. The licence was issued 


by the excise authorities under the guar- - 


KA 


stock of liquor in its godown. 
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antee system evolved. under: the rules 


‘made. under the Rajasthan. Excise Act. 


Under the terms of the licence, the plain- 
tiff. had -to lift. the country liquor from 
the State. godown: worth Rs, 1,01,802.00 
The State was to realise the issue price 
from the plaintiff for delivering the coun- 
try liquor which may be in force up to 
March 31, 1963. : It is. said that in pursu- 
ance of the terms of’ the. licence, ‘the 


State (V. P, Tyagi C.J)” A.LE. 


in the: written. statement; the State had 
the stock’ at its Mandoré distillery- buf 
the plaintiff deliberately avoided to take 
the delivery of the liquor .and thus he 
committed the breach of the contract. and 
the defendants were therefore entitled to 
retain the amount of the guarantee money 
for which the plaintiff failed to lift the 
liquor. A plea was also taken that the 
suit was barred by time, 





plaintiff lifted —liquor—valued-at—Rupees 
77,854.99 p. It is further said that the 
plaintiff deposited Rs, 24,147.01-.p,.. for 
lifting the balance of the liquor to be 
supplied to him under the licence but. the 
State Government. failed to deliver that 
liquor to the plaintiff because it. had.no 
It is fur- 
ther averred, that the plaintiff was re- 
quired to deposit Rs. -1,608.90 p. more. as a 
difference in issue price, Thus, the'liquor 
worth Rs. 25,827.91 p. could -not be: deli- 
vered by.the excise department and. the 
money remained deposited with the de- 
partment. .The plaintiff demanded . the 
refund of this amount of Rs, 25,827.91 p. 
but it. is alleged that in spite. of the. re- 
peated requests. made by. the plaintiff, 
the department did not ‘decide for the re- 
fund of the said amount. According .to 
the averments made in the plaint, the. de- 
partment vide its order No.. Ex/GU/69 
dated nil informed ‘thé appellant plaintiff 
that he is ‘entitled. for.the refund of 
Rs. 11,326/- only and the rest of his claim 
was rejected. . This’. letter, was-received 
by the ‘plaintiff on 21-12-1969, .After the 
receipt. of this letter, a notice was issued 
under “Section, 80, Civil Procedure Code, 
to the defendant State and thereafter the 
present suit was filed for -the refund: ‘of 
Rs, 16,620.41 'p. alleging ‘that the cause of 
action to file: this- suit arose.on the date 
when the State’ Government: through its 
officer decided ‘to refund Rs, 11,326.00 on 
21-12-1969. :The plaintiff claimed interest 
pendente lite and future interest on’ this 
amount of Rs, 16,620.41. p; tee 


3° The State Government filed its 
written statement alleging that the State 
had the stock to deliver the’ liquor. to the 
plaintiff in accordance’ with the terms ‘of 
the licence but the plaintiff could not 
manage the:sale* of the country liquor 
according to the- terms of the’ contract 
and therefore the plaintiff’ himself failed 
to lift the liquor from ‘the-State godown 
as per the terms of the icérice!- It was 
however admitted ‘that- the plaintiff carne 
to take the delivery of the liquor for the 
remeiring gudranteé ‘as late as on 30-3- 
1863, According to the averments ‘made 


4." Various issues: were framed by ~ 


the trial court but the suit was dismissed. 
on the ground of limitation.: It is against 
this judgment that,the plaintiff has come 
in. appeal before this Court. 

5. I need not go into the merits of 
the issues which do not relate to the 
question of limitation because the argu- 
ments have centered. round. one question 
which resulted in' the dismissal of . the 
plaintiff's suit, viz., the question of limi- 
tation. | i pn l 

.- 6. According to the learned coun- 
sel for the: plaintiff, the cause of action 
arose in this case .on 21-12-1969 when 
order No, Ex/GU/69/1233 ‘endorsed on 21st 
of December, .1969,:.was delivered to the 
plaintiff signifying that the plaintiff was 
entitled to the refund of Rs. 11,326/- only! 
According to the learned counsel for the 
plaintiff, the suit is 


expired :on. March ''31, 1963 
and. if: the plaintiff thought that he was 
entitled for the‘ refund of the money that 
was deposited by. him for the purchase of 
the. liquor -from the State godown, . then 
the cause of-action for, the refund of that 
amount arose from April :1,-1963,-when it 
became due .to. the plaintiff after.the ex- 
piry of. the term, of licence’ and: therefore 
the time started for: filing of the suit from 
ist of April, 1963, According -to Mr. 
Shishodia, it is-Article 13 that would gov 
ern the suit and not Article 113, - 


_ 8 . These facts are not disputed 
that the term of-the contract. expired on 
the..3lst of March, 1963. and thereafter 
the plaintiff was not entitled _ to obtain 
liquor under the licence granted to him 
from the State for the retail. sale of 
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country liquor on.the shop which was al- 
lotted to the plaintiff. It is also admit- 
ted by the parties that the entire amcunt 
of guarantee under the licence was depo- 
sited by the plaintiff before 31-3-1363. 
There is however difference between the 
parties on this question whether the 
liquor was available for sale at the go- 
down of the State, and that it was on ac- 
count of the fault on the part of the 
plaintiff that the liquor under the gaar- 
antee system could not be lifted by aim 





and therefore the plaintif was not en- 
titled to claim'any refund from the Szate 
Government. In my opinion, this queszion 
does not arise in order to determine the 
question of limitation—whether how much 
amount could be cleimed by the plaintiff 
from the State for not supplying the li- 
quor in time because after 31-3-1363, 
neither the plaintiff could claim the celi- 
very of liquor nor was the State boind 
to supply the liquor under the contract. 
The question that arises for the determi- 
mation of this Court is. whether the 
amount that was claimed as a refund by 
the plaintiff became due from the Szate 
after the term of the contract had ex- 
pired or whether the amount could be~ 
come due only on condition when the 
State decided the -representation . deted 
28-12-1965 and subsequent reminders 
given on 16-1-1969 and 31-1-1969, 

9. It is not disputed that the 
plaintiff had to deposit the guarantee 
money before the term of the licence ex~ 
pired and that the plaintif could purchase 
liquor under the licence only ‘up to 

(Contd. on Col. 2 


‘43. For the balance ‘of money ace. 
. vanced in- payment oF ee 10° 
be delivered - : : 


This article is a specific article for: the 
refund of the balance of money advarced 
in payment of. „goods ‘to be. delivered, 
When there is a specific provision in the 
Limitation Act, which governs the case, 
then the residuary ‘Article 113. cannot be 
made applicable to. that'case, In” my 
opinion, it is Article 13 that is a prcper 
article which must be thade applicable to 
this case and therefore the period of lis 
mitation of three years. must be courted 
from the date, when the goods were not 
delivered ‘to ` the plaintiff, by the Sate 
Government. In the present case, as i 
cussed above, the plaintiff had a ‘Tight to 

lift the liquor. up to 31-3-1963 and there- 
fore it shall be deemed -that the goods 
were not delivered to. him during the’ pe- 
riod of the licence which ended on 31-3~ 
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March 31, 1963. If, for one reason or the 
other, the. plaintiff had deposited the 
guarantee money and could not take the 
delivery of the requisite quantity of li- 
quor from the State either because of the 
fault of the State or because of his own 
fault, the question is, whether the plain- 
tiff could claim the refund thereof after 
March. 31, 1963 or not. The licence has 
not been brought on the record either by 
the plaintiff or by the defendant. In 
the absence of the. licence, the terms 
thereof cannot be determined and it can- 
not be said with any justification that 
under the terms of the licence the plain- 
tiff was entitled to get the refund only 
after his representation had been dispos- 
ed of by the authorities of the excise de~ 
partment.- There is nothing on the re- 
cord to show that the refund could be 
claimed by the _ plaintiff only efter he 
obtained the denial from the State Gov- 
ernment, The right to refund, if any, ac- 
crued ‘to the plaintiff after the expiry of 
the terms of the licence that is, after 
31-3-1963 and as soon as the plaintiff was 
entitled to claim the refund, the cause of 
action arose a a 

10. According to Mr. Lodha, Arti- 
cle 113 of the Limitation Act would be 
applicable to this case.: whereunder the 
limitation of three years has been pres- 
cribed and the suit must be brought with- 
in three: years when the right to sue ac- 
crued to the plaintiff. According to learn- 
ed Additional . Government . Advocate, 
Article 13 would be the proper article 
which would be applicable to this case. 
Article 13 reads as follows,— 


Three _-When the goods ouelt to be 
years ' delivered.” y 


1963 and esdicss the cause of action 
arose: to the plaintiff to file a suit for the 
refund of the balance of, money which 
was.advanced by him to the State Gov- 
etnment for the purchase of the liquor 
when the delivery was refused or could 
not be made to the, plaintiff. Therefore, 
under ‘these’ circumstances, .a time of 
three years shall start running from 31-3- 
1963 and not’ from the date when the gov- 
ernment decided the representation of the 
peta aes f 


a) oe Tbh is fue that t the government 
took’ a very long period to decide ‘the 
claim of refund to the plaintiff but that 
does not. give any right to thè plaintiff to 
say that he could . wait till the govern- 
ment decided his representation and the 
time would start for filing of the suit only 


\ 


. made by the plaintiff to it, 


*(Against Judgment and decrée:.5i-L 


- 'LS/BT/E274/75/RSK 


128 Raj. ‘[Prs. 1-3] 


from the date the decision was made by 
the government on the representation 
This argu- 
ment that the plaintiff had a right to wait 


till his representation was disposed of by 


the government, would make the position 
very anomalous if the government never 
decides the plaintiff’s representation. In- 


such event, the time to file a suit for the 


recovery of the price already advanc- 
ed against which he could not claim the 
delivery of the liquor would run from the 


‘date when he lost his-right to demand the 


delivery of the liquor against the price 
deposited by him for one reason or the 
other under the licence, 
© R Learned counsel for the ap- 
pellant in support of his argument that 
Article 113 would govern his case, relied 
on Sardar Man Mohan Singh Nagpal v. 
Govt, of Rajasthan, AIR 1957 Raj 396; 
State of Bihar v. Motilal Chamaria, AIR 
1964 Pat 127; Mt. Bolo v. Mt. Koklan, 
AIR 1930 PC 270 and Annamalai Chettiar 
v. Muthukaruppan .Chettyar, AIR 1931 
PC 9, The facts of these decisions have 
no bearing on the facts and circumstan- 
ces of the present case and therefore the 
law that has been laid down in these au- 
thorities cannot be of any avail to the 
plaintiff to sustain his claim of refund 
after the period of limitation had - : eX- 
pired. 

13. 


For the reasons mentioned 


‘ above, I do not find any life in this ap- 


peal which is dismissed with costs. 
> Appeal dismissed, 
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Jhumar Lal, Appellant v, Hansraj and 
another. Respondents, 

Second Appeal No. 332 of 1967, D=. 
22-10-1975.* 

(A) Civil P. C. (1908), Secs. 100-101 
—~ Finding of fact — Finding regarding 
absence or otherwise of reasonable and 
probable cause of malice in prosecution — 
Cannot be disturbed in appeal especially 


‘when it is a concurrent finding of fact. 


AIR 1974 Raj 124, Followed. Case law 


discussed. (Para 11) 

Cases Referred: Chronological Paras 

AIR 1974 Raj 124 = 1973 Raj LW 268 
EE -97710 


LSe 
Mehta, Dist. J, Jodhpur,, ADE. A No% - 
172 of 1965, D/- 16-2-1967) >] <3 7 


IOU . 


ey Sa 








Jhumar Lal v. Hansraj (V. P. Tyagi J.) 
‘AIR 1940 Oudh 320 = 1940 Oudh LR 113 


aby , both Aber parties. 
z T gourt. ‘gave! a 


A. I. R. 


i 9 

AIR 1938 PC 91 = 173 Ind.Cas 19. 9 
AIR: 1933.Nag 23 = 28 Nag LR 317 9 
AIR 1916 Pat 174 = (1916) 1 Pat LJ 149 
9 

(1901) ILR 25 Bom 332 = 2 Bom LR 938 
PÒ) 7, 8 


K. M. Kumbhat, for Appellant R. C, 
Maheshwarı, for Respondents. 


JUDGMENT:— This is đefendanf’s 
second appeal in a case for malicious 
prosecution and it arises out of the fol- 
lowing circumstances: 


2. Shri Vallabh D. W. 8 sold a 
portion of his ancestral house to one 
Kundanmal on 1st April, 1961, and it is 
alleged that the possession of ‘that house 
was handed over by the vendor to the 
vendee. According to Kundanmal he 
handed over the keys of the Kotha to his 
father Jhumarmal, The house originally 
belonged to Tarachand who had left after 
his death two sons namely, Shri Vallabh 
and Kanhaiyalal, Kanhaiyalal - was minor 
at the time of this sale and Tarachand’s 
wife Mst. Ramkanwari was his guardian. 
On 14th April, 1961, Mst. Ramkanwari 
and her minor son Kanhaiyalal who-used 
to live separate from Shrivallath sold the 
same property to Hansraj and Ghewar- 
chand and according to these vendors 
possession of the property was handed 
over to Hansraj and Ghewarchand, 


3. A report was lodged at the 
police station Bhikamkor by Jhumarlal 
on 25th April, 1961, that on the night 
intervening 22nd and 23rd April, 1961 the 
room which was locked by him was bro- 
ken open by some persons and articles put 
by the plaintiffs were removed therefrom. 
The police found the complaint incorrect. 


‘After about six months i.e., on 9th Octo~ 


ber, 1961, defendant Jhumarlal filed a 
complaint in the court of Magistrate first: 
class No. 1, Jodhpur District, against 
Hansraj and Ghewarchand under Sections 
457 and 380, Indian Penal Codé?but it ap- 
pears that ‘the complaint was «registered 
only under Section 379, Indian Penal 
Code, After their acquittal, the plaintiff 
brought a suit for damages for malicious 
prosecution and claimed Rs. 5,090/- as da- 
mages from the defendant J humarlal, The 
claim of the plaintiff was resisted by the 
defendant om the ground that the com- 
'splaint was lodged without any malice and 
with reasonable and probable cause, Is- 
Shes were framed and evidence was led 
The learned trial 


a very: -elaboraté ‘judgment. . 
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